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PREFACE. 


In  giving  this  book  to  the  profession,  1  desire  to  say  that  it  is 
more  the  result  of  notes  made  for  the  use  of  a  practical  lawyer  than  a 
collection  of  decisions  prepared  for  publication. 

Most  of  the  earlier  references  were  prepared  by  my  father,  the  late 
Edwin  T.  Merrick,  whose  custom  it  was  while  at  the  bar  and  on  the  bench 
to  annotate  his  code  with  pertinent  and  useful  decisions. 

This  code  in  no  sense  purports  to  be  a  digest. 

It  contains  many  useful  and  valuable  references  and  omits  many  more. 

I  am  indebted  to  Mr.  E.  D.  Saunders,  of  the  New  Orleans  Bar, 
for  assistance  in  the  preparation  of  this  book.  By  his  kind  permission  I 
have  practically  adopted  all  the  authorities  published  in  his  excellent  book. 

To  Judge  Albert  Voorhies  I  am  also  indebted  for  permission  to  use 
the  references  of  the  Voorhies  Code.  ; 

I  have  availed  myself  of  this  offer  by  using  many  of  its  more 
important  references.  I  have  also  attempted  to  materially  enlarge  and  im- 
prove the  index. 

I  trust  that  my  book  may  prove  of  practical  value  to  the  profession, 
and  give  some  evidence  of  the  labor  and  time  spent  upon  it. 

EDWIN   T.   MERRICK. 
New  Orleans,  October  17,  1899. 
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ABBREVIATIONS  AND  EXPLANATIONS. 


C.  N. — Code  Napoleon. 

C.  P.— Code  of  Practice. 
R.  S. — Revised  Statutes. 

D.  or  Dig. — Revised  Statutes. 
M. — Martin. 

N.  S. — Martin's  New  Series  Reports. 

L. — Louisiana  Reports. 

R. — Robinson's  Reports. 

A. — Louisiana  Annual  Reports. 

Lit. — After  C.  N.  means  that  the  article  referred  to  is  a  literal 
translation  of  the  Code  Napoleon. 

a. — Refers  to  article. 

n. — Refers  to  number. 

Where  fibres  alone  are  given  as  a  reference,  they  refer  to  an  arti- 
cle of  this  Code. 

Where  figures  follow  a  reference  they  refer  nearly  always  to  the  page 
and  not  to  the  section. 
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No.  97.]  AN  ACT 

To  amend  and  re-enact  the  Civil  Code  of  the  State  of  Louisiana,  including,  besides 
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CIVIL  CODE 


OF  THE 


STATE  OF  LOUISIANA 


PRELIMINARY  TITLE. 


OF  THE  GENERAL  DEFINITIONS  OF  LAW  AND  THE 
PROMULGATION  OF  THE  LAWS. 


Definitions  are,  at  best,  unsafe  guides  in  the  administration  of  justice;  and  their  frequent 
recurrence  in  the  Louisiana  Code  is  the  greatest  defect  in  that  body  of  laws.  In  the  case  of 
Ellis  vs.  Prevost  et  als.,  13  La.  230,  the  former  Supreme  Court  said  that,  the  statutory  pro- 
visions  of  the  Code  were  often  at  variance  with  the  d^nitions  it  contains,  and  that,  in  those 
eases^  it  was  a  sound  rule  of  interpretation  to  consider  the  definitions  as  limited  or  modified  by 
the  clfar  intent  of  the  positive  enactments,  1  A.  437,  Egerton  vs.  Third  Municipality  of 
New  Orleans, 


CHAPTER  1. 


0/Law. 
Article  1  [1] .  Law  is  a  solemn  expression  of  legislative  will. 

Domat,  p.  2,  Art.  3,  48;  Cic.  de  Leg.;  Just.  Inst.;  C.  C.  1937. 


A  solemn  expression  of  le^slative  will 
is  not  always  law.  E.  T.  M.,  Sr.;  £8ch- 
bach,  p.  28. 

A  le£:1slatlve  exposition  can  only  result 
from  proceedings  of  both  houses,  approved 
by  the  executive,  or  persisted  in,  according 
to  the  Constitution,  without  their  approba- 
tion.    8  y .  S.  6S0,  Insurance  Co.  vs.  Morgan. 

Law,  how  questioned;  courts  will  not 
permit  suitors  to  admit  the  want  of  for- 
mality in  its  passage.    26  Am.  Law  Reg., 

Power  to  make  laws  can  not  be  delegated, 


but  this  rule  does  not  trench  upon  power  of 
local  municipal  corporations. 

Where  certain  members  of  Legislature 
were  not  sworn.  Lyons  vs.  Woods,  153 
U.  S.  649. 

Where  act  is  signed  by  proper  otflcers 
and  in  the  hands  of  Secretary  of  State,  no 
reference  can  be  had  to  house  journal. 
Field  vs.  Clark,  143  U.  S.  649. 

Statutes  real  and  statutes  personal.  5  X.  S. 
685 ;  Laurent,  Droit  International,  p.  30. 

Jus  gentium,  jus  honorarium;  1  Savigny, 
109. 


Art,  2  [2].   Id.     It  orders  and  permits  and  forbids, 
It  announces  rewards  and  punishments, 
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Its  provisions  generally  relate  not  to  solitary  or  singular  cases, 
but  to  what  passes  in  the  ordinary  course  of  affairs. 

Art.  3  [3] .  Customs  result  from  a  long  series  of  actions  con- 
stantly repeated,  which  have  by  such  repetition,  and  by  uninter- 
rupted acquiescence,  acquired  the  force  of  a  tacit  and  common 
consent. 

44  A.  103,  Succ.  Andrieu;    C.  C.  21,  1953,  1966;   0.  X.  1390  1  N.  S.  192;  4  L.  160 
211 ;  7  L.  211,  524;  4  R.  381 ;  16  A.  96. 


Can  not  prevail  against  positive  law.  35 
A.  897;  32  A.  631,  Mathe  vs.  Sugar  Shed 
Co.;  1  Savigny,  181, 182;  L.,  86  de  Leg. 

How  custom  should  be  proved.  7  La. 
215,  Broussard  vs.  Bernard. 

A  custom  is  without  force  in  opposition 
to  a  positive  law.  15  A.  436,  Cronwell  vs. 
Ship  Fosdick. 


What  is  usage.    C.  C.  1966. 

Tomkins  and  Jenkins  say  customs  need 
not  be  proved.    Jura  noscit  curia,  p.  29. 

Martial  law  the  will  of  the  general  of  the 
army.    92  U.  S.  526,  U.  S.  vs.  Dlnkelman. 

Written  and  unwritten  law.  1  Heinec- 
cius,  p.  102;  Mulenbruch  Doctrina  Pan- 
dectarum,  p.  46. 


CHAPTER  2. 

Of  the  Publication  of  the  Laws, 

Art.  4  [4] .    Promulgation.   As  laws  can  not  be  obligatory 
without  being  known,  they  must  be  promulgated. 

2  A.  68;  C.  N.  1;  2  X.  S.  455;  5  N.  S.  432;  3  L.  436;  12  L.  316;  R.  S.  413,  2170. 


Publication  does  not  preclude  inquiries 
as  to  whether  the  law  was  really  passed. 
Central  Law  Journal,  Vol.  4,  442;  12  A. 
392,393;  13  A.  602;  2  A.  68;  14  A.  846;  30 
A.  657. 

Ignorantia  legis  neminem  excusat,  7. 

Law  takes  effect  from  its  passage  if  so 
designed.  2  A.  68;  sed  vide  42  of  Const, 
of  1898. 

Supreme  Court   enforced   an   erroneous 


publication    OTcr   an   enrolled   statute   of 
Michigan.    18  Howard,  697,  Pease  vs.  Peck. 

The  unconstitutionality  of  an  act,  duly 
enrolled  and  authenticated  by  the  signatures 
of  presiding  officers  and  governor,  must  be 
clearly  shown  before  court  will  treat  it  as 
void  on  account  of  not  being  passed  in  ac- 
cordance with  the  parliamentary  rules  pre- 
scribed in  the  Constitution.  43  A.  690, 
State  ex  rel.  Morris  vs.  Secretary  of  State; 
46  A.  222,  Hollingsworth  vs.  Tax  Collector. 


Art.  5  [5].  Id.  The  laws  shall  be  executed  throughout  every 
part  of  this  State  from  the  moment  they  shall  be  promulgated  in 
the  manner  prescribed. 

C.  N.  1 ;  12  L.  816,  Chalyron's  Heirs  vs.  Attorney  General. 

Art.  6  [6] .  Id.  All  laws  enacted  by  the  Legislature  of  this  State, 
shall  be  considered  promulgated  at  the  place  where  the  State  gazette 
is  published,  the  day  after  the  publication  of  such  laws  in  the  State 
gazette,  and  in  all  other  parts  of  the  State,  thirty  days  after  the 
publication. 

(By  Art.  40,  Const,  of  1879,  twenty  days  after;  also,  by  Art.  42  of  Const,  of  1898.) 

The  Secretary  of  State  shall  keep  a  register  in  which  he  shall 
write  down  the  titles  of  all  the  laws  passed  by  the  Legislature, 
together  with  the  date  when  they  shall  have  been  respectively 
published  in  the  State  paper ;  and  the  register  thus  kept  or  the 
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Art.  10. 


certificate  delivered  from  the  same  by  the  Secretary  of  State  under 
his  oflScial  signature  and  seal,  shall  be  evidence  of  the  publication  of 
the  laws ;  and  whenever  the  promulgation  of  any  law  is  contested, 
the  person  contesting  the  same  shall  be  held  to  prove  the  fact. 

(12  L.  315;  C.  N.  1;  5  N.  S.  432;  17  L.  671;  R.  S.  2168,  2169.) 


Law6  of  France  and  other  countries  must 
be  proved  as  facts.  17  A.  226,  Pecquet  vs. 
Pecquet. 

Court  takes  judicial  cognizance  of  law  of 
Spain.    17  A.  227,  Pecquet  vs.  Pecquet. 

Failure  to  promulgate  must  be  proved  by 
party  alleging  it.  30  A.  667,  Rills  vs.  Bar- 
row. 


Courts  take  judicial  cognizance  of  Span- 
ish and  Common  law  and  countries  where 
they  prevail.  7  La.  644;  1  La.  256;  2  A. 
336;  4  A.  129. 

The  certificate  of  the  Assistant  Secretary 
of  State  competent  evidence  of  the  pro- 
mulgation of  a  law.  46  A.  1409,  State  vs. 
Clark. 


Art.  7  [7].  Ignorance  of  Law.     After  the  promulgation, 
no  one  can  allege  ignorance  of  the  law. 

C.  X.  1;  C.  C.  1822, 1846;  6  X.  S.  441;  16  La.  296,  Brander  vs.  Ferrlday. 
Jgnorantia  legis  nemineni  excusat. 


CHAPTER  3. 

Of  the  Effects  of  Law. 

Art.  8  [8].  Law,  Prospective.  A  law  can  prescribe  only 
for  the  future ;  it  can  have  no  retrospective  operation,  nor  can  it 
impair  the  obligation  of  contracts. 

8  R.  494;  10  La.  11*6,  120;  11  R.  183;  C.  X.  2;  C.  C.  1901,  1345;  12  La.  355,  552;  6  A. 
606;  10  A.  511 ;  15  A.  89,  396;  Const.  U.  S.,  Sec.  10. 


Remedial  laws  not  retroactive.  City  vs. 
Carrollton  Railway  Company,  35  A.  679. 

Leffes  et  constitutiones  futuris  certiim  est 
dare  lormam  negotiis,  non  ad  facta  prseterita 
revocari,  nisi  nominatim  et  de  prceterito 
tempore;  et  adbnc  pendenlibus  negotiis 
caatam  est  L.  7,  C.  de  legibus  (1, 14). 

Extension  of  exemption  law  in  Constitu- 
tion of  Georgia  held  unconstitntionol.  15 
Wall.  610,  Grim  vs.  Barry. 


Enlargement  of  jurisdiction.  15  F.  147 
and  154,  Larkin  vs.  Saffarans. 

Impairing  the  obligation  of  a  contract.  18 
How.  331,  Dodge  vs.  Wolsey:  13  Wall., 
White  vs.  Hart ;  6  Cranch,  87,  Fletcher  vs. 
Peck;  8  Wheat.  92,  Green  vs.  Blddle;  2  H. 
McCracken  vs.  Haymond. 

Registry  Laws.  3  Peters,  289,  24  A.  26* 
Succession  of  Nelson. 


Art.  9  [9].  Binds  All.  The  law  is  obligatory  upon  all 
inhabitants  of  the  State  indiscriminately ;  the  foreigner,  whilst 
residing  in  the  State,  and  his  property  within  its  limits,  are  subject 
to  the  laws  of  the  State. 

1  Zacbariae  23;  C.  N.  3;  Act  of  Congress   April  30,  1790;  Ramsay  vs.  Livingston,  6 
K.  S.  16;  Tonl.  I,  p.  68. 


Succeseion  of  O'Nel 


go>; 

n. 


29  A.  726, 


Art.  10  [10].   Form  and  Effect  of  Instruments.    The 

form  and  effect  of  public  and  private  written  instruments  are  gov- 
erned by  the  laws  and  usages  of  the  places  where  they  are  passed  or 
executed. 
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But  the  effect  of  acts  passed  in  one  country  to  have  effect  in 
another  country,  is  regelated  by  the  laws  of  the  country  where  such 
acts  are  to  have  effect. 

Wills  of  Movables.  The  exception  made  in  the  second 
paragraph  of  this  article  does  not  hold,  when  a  citizen  of  another 
State  of  the  Union,  or  a  citizen  or  subject  of  a  foreign  State  or 
country,  disposes  by  will  or  testament,  or  by  any  other  act  causa 
mortis  made  out  of  this  State,  of  his  movable  property  situated  in 
this  State,  if  at  the  time  of  making  said  will  or  testament,  or  any 
other  act  causa  mortis^  and  at  the  time  of  his  death,  he  resides  and 
is  domiciliated  out  of  this  State. 

(47  A.  523;  C.  P.  13;  O.  C,  p.  5,  a.  10;  C.  0.  491,  1598;  C.  X.  3,  47,  170,  999;  15  A. 
110,  199,  622;  16  A.  107,  158;  17  A.  236;  18  A.  10,  257;  23  A.  369,  457  ;  24  A.  319,  363,  885; 
3  M.  66,  582:  8  M.  95;  2X.  S.  93;  4  X.  S.  1;  5  N.  S.  49,  569;  6  N.  S.  629;  7  N.  S.  108;  8 
X.S.I;  IL.  248;  6  L.  607;  7L.  138;  11  L.  464;  17  L.  5;  19  L.  216;  8R.  262;  2  A.  659; 
3  A.  212,  579;  10  A.  416;  11  A.  559;  12  A.  490,  770;  14  A.  86,  165,  554,  633,  710. ) 


Statutory  cause  of  action  may  be  en- 
forced in  State  where  suc'l  law  does  not 
exist.    23  Am.  Law  Reg.  26. 

If  interest  is  higher  at  the  place  of  per- 
formance, it  may  be  stipulated.  If  hi&'her' 
at  the  place  of  contract,  it  may  be  stipu- 
lated.    1  Wall.  310,  Miller  vs.  Tiffany. 

Rights  under  Louisiana  law  enforced  in 
other  States.  103  U.  S.  18,  Dennick  vs.  R. 
R.  Co. 

Matters  bearing  upon  the  execution  in- 
terpretation and  validity  of  a  contract  are 
determined  by  the  law  of  the  place  where  it 
is  made.  Matters  connected  with  its  per- 
formance are  regulated  by  the  law  prevail- 
ing at  the  place  of  performance.  Matters 
respecting  the  remedy  depend  upon  the 
law  of  the  place  where  the  suit  is  brought. 
91  U.  S.  406,  Scudder  vs.  Union  National 
Bank. 

Where  place  of  performance  is  not  spec- 
ified an  endeavor  must  be  made  to  as- 
certain the  intention  of  parties.  106  U.  S. 
124  Pritchard  vs.  Norton. 

Law  of  the  place  where  contract  is  to 
take  effect.  39  A.  952,  Sue.  Larendon;  38 
A.  893;  36  A.  359;  34  A.  923;  47  A.  523, 
Lachman  &  Jacoby  vs.  Block  <t  Bro. 

Lex  loci  contractus  controls  without  re- 
spect to  residence  of  parties.  10  A.  145, 
Thibodeaux  vs.  Anderson;  0.  P.  13. 

Alabama  mortgage  executed  in  Alabama 
on  Louisiana  land  valid.  38  A.  890,  Miller 
vs.  Shotwell. 

Common  law  mortgaj^e  executed  in  Indi- 
ana on  Louisiana  lana  Is  good  as  a  mort- 


gage,   40  A.  323,  Home  vs.  Austin ;  sed  vide 
34  A.  797. 

Lex  lod  regit  actuniy  49  Conn.  141;  125 
Mass.  374;  3  McLean,  399. 

Domicile  and  personalty,  12  R.  866,  S. 
Packwood. 

Situs  of  movables  for  purposes  of  taxa- 
tion does  not  follow  the  rule  mobilia  se- 
quntur  personam,  49  A.  43,  Banana  Co.  vs. 
Assessors :  100  U.  S.  491,  Kitlland  vs.  Hotch- 
klss;  19  Wall.  490,  Tappan  vs.  MerchanU* 
National  Bank. 

Transfer  of  movables  by  executor.  3  How. 
630,  Price  vs.  Sessur. 

Disposition  of  movable  property  by  tes- 
tator.   35  A.  19,  Succession  of  Thomas. 

When  our  courts  carry  into  effect  the  tes- 
tament made  abroad  they  execute  the  will 
of  deceased  and  not  the  foreign  laws.  49 
A.  630,  Succession  of  Pettit. 

Transfer  by  executor, 
vs.  Butler. 


2  Pet.  240,  Harper 


Marriage  and  divorce  discussed  with 
reference  to  conflict  of  laws.  21  Am.  Law 
Reg.  9. 

Where  parties  ifo  abroad  to  evade  our 
statutes,  the  marriage  is  null.  46  A.  489, 
Succession  of  Hernandez. 

An  act  executed  In  the  State  of  Michigan, 
between  citizens  of  that  State,  which  by  the 
parties  to  the  contract  Is  intended  to  oper- 
ate as  a  mortgage  on  real  estate  in  Louis- 
iana, will  be  given  effect  as  a  conventional 
mortgage,  affecting  third  persons  after  in- 
scription.   46  A.  286,  Gales  vs.  Galther. 


Art.  11  [11].  Waiver  of  Laws  by  Individuals.  Indi- 
diduals  can  not  by  their  conventions,  derogate  from  the  force  of 
laws  made  for  the  preservation  of  public  order  or  good  morals. 

But  in  all  cases  in  which  it  is  not  expressly  or  impliedly  pro- 
hibited, they  can  renounce  what  the  law  has  established  in  their 
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Art.  16. 


favor,  when  the  renunciation  does  not  affect  the  rights  of  others, 
and  is  not  contrary  to  the  public  good. 

11  R.  102;  C.  C.  21,  1519;  C.  N.  6,  686,  900,  1133,  1172,  1387,  1390,  1780;  C.  C.  1887, 
2804;  C.  P.  19;  9  L.  690;  11  R.  302;  1.  A.  297;  3  A.  295,  328;  10  A.  663;  15  A.  245,  342; 
16  A.  135;  18  A.  68,  81. 


Individuals  can  do  all  things  not  prohib- 
ited by  law.  1  Zacharlae,  26;  42  A.  773, 
Stein  vs.  Brumer;  1  McGloin,  6.  Parties 
can  waive  sale  by  sheriff.  39  A.  967,  Egan 
vs.  Russ. 

Rules  of  public  policy  can  not  be  waived, 
39  A.  967,  Egan  vs.  Russ. 


A  debtor  can  not  waive  rights  to  the 
prejudice  of  his  creditors.  39  A.  934,  Ham- 
ilton vs.  Bank;  2  Feb.  Part  1,  Cap.  7,  Sec.  4. 

In  all  cases  in  which  it  is  not  expressly 
or  impliedly  forbidden,  they  can  renounce 
what  the  law  has  established  in  their  favor. 
47  A.  1049,  Brownson  vs.  Weeks. 


Art.  12  [12].  Prohibitory  Laws,  Effect  of.  Whatever 
is  done  in  contravention  of  a  prohibitory  law,  is  void,  although  the 
nullity  be  not  formally  directed. 

11  R.  302,  312;  32  A.  903;  45  A.  1104;  1  R.  267;  1  Zach.  28;  C.  0.  1893,  1895;  O.  N. 
6;  6  L.  231;  1  A.  265;  2  A.  492,  603,  667;  15  A.  342;  18  A.  24, 151;  24  A.  253,  384,  446^ 
478,  530. 


A  marriage  between  negro  and  white 
person  in  violation  of  law.  15  A.  342,  Suc- 
cession of  MinnvlUe. 


Purchase  of  contract  by  member  of  City 
Council  in  violaiionof  law,  void.  30  A.  208, 
Cammings  vs.  Saux. 


CHAPTER  4. 


Of  the  Application  and  Constrtiction  of  Laws, 

Art.  13  [13].  Spirit  and  Text-  When  a  law  is  clear  and 
free  from  all  ambiguity,  the  letter  of  it  is  not  to  be  disregarded, 
under  the  pretext  of  pursuing  its  spirit. 

41  A.  80;  1  Mourlon,  p.  05,  No.  88;  Savigny  I,  213;  Hardy  vs.  Parkinson,  10  La.  97 ;  O. 
C.  p.  5,  a  13;  C.  C.  1950;  16  L.  284;  2  A.  595;  21  A.  295;  23  A.  24;  24  A.  212. 

Art.  14  [14].  Usual  Sense  Gives  Terms.  The  words  of 
a  law  are  generally  to  be  understood  in  their  most  usual  significa- 
tion, without  attending  so  much  to  the  niceties  of  grammar  rules 
as  to  the  general  and  popular  use  of  the  words. 

C.  N.  1156;  C.  C.  1946;  17  A.  156,  277;  41  A.  51,  State  vs.  Bernard  Barthe. 

Art.  15  [15].  Terms  of  art  or  technical  terms  and 
phrases,  are  to  be  interpreted  according  to  their  received  meaning 
and  acceptation  with  the  learned  in  the  art,  trade  or  profession  to 
which  they  refer. 

1947;  41  A.  51,  State  vs.  Bernard  Barthe. 

Effect  mast  be  given  to  every  part.   16  L. 
576;  4X.  S.  380;   1  R.  236. 


U.  S.  Courts  follow  State  Court's  con- 
struction. 12  Wheat.  167,  Jackson  vs. 
Chew;  18  How.  502;  1  Black,  436. 


Art.  1 6  [1 6] .  Context.  Where  the  words  of  a  law  are  dubious, 
their  meaning  may   be  sought  by   examining  the   context  with 
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which  the  ambiguous  words,  phrases  and  sentences  may  be  com- 
pared, in  order  to  ascertain  their  true  meaning. 

19i8,  1961;  12  A.  777;  14  A.  318;  17  A.  190. 

Construction  by  analogy.    8  Toul.,  p.  512, 
Sec.  345:  Co.  Lit.  381;  4  T.  R.  793. 

Art.  17  [17],  Laws  in  pari  materia,  or  upon  the  same 
subject  matter,  must  be  construed  with  a  reference  to  each  other ; 
what  is  clear  in  one  statute  may  be  called  in  aid  to  explain  what  is 
doubtful  in  another. 

17  L.  407,  410;  Dom.,  pp.  14,  18;  4  T.  R.  3;  C.  C.  1948,  1949;  17  L.  407;  5  A.  121. 


An  amendment  most  be  considered  as 
part  of  same  law.  14  La.  505;  159  U.S., 
Wisconsin  Central  vs.  Forsythe. 

Definitions  are  to  be  construed  in  refer- 
ence to  ttie  positive  enactments  in  pari  ma- 
teria.   2  A.  47. 

Constitution,  how  interpreted.    13  A.  345. 

Foreign  statutes  bear  same  construction 
here  as  at  home.    20  Fed.  192. 


May  consider  statutes  in  force  and  those 
repealed.    13  A.  518,  VidaFs  case. 

Writs  of  error.  The  two  years  allowed 
for  appeals  in  U.  S.  Circuit  Courts  applied 
to  State  cases.  U.  S.,  Cumming  vs.  Jones, 
1882. 


Beer  a  spirituous  liquor. 
United  States  vs.  Ellis. 


51  Fed.  808, 


Art.  18  [18].  Reason  and  Spirit.  The  universal  and 
most  effectual  way  of  discovering  the  true  meaning  of  a  law,  when 
its  expressions  are  dubious,  is  by  considering  the  reason  and  spirit 
of  it,  or  the  cause  which  induced  the  Legislature  to  enact  it. 

1946;  12  A.  777;  17  A.  277;  42  A.  140;  Dom.  46,  12;  V.  1950;  3  N.  S.  54;  5  N.  S.  141. 


''  For  the  letter  Itilleth,   but  the  spirit 
giveth  life.''    2  Cor.,  Ill,  6. 


Remedial    laws  construed  liberallv. 
Wall.  491,  Texas  vs.  Chiles. 


21 


Art.  19  [19].  Nullity  of  Prohibited  Acts*  When  to 
prevent  fraud,  or  from  any  other  motives  of  public  good,  the  law 
declares  certain  acts  void,  its  provisions  are  not  to  be  dispensed  with 
on  the  ground  that  the  particular  act  in  question  has  been  proved 
not  to  be  fraudulent,  or  not  to  be  contrary  to  the  public  good. 

1893;  2  A.  782;  24  A.  103.    Sec  114U;  Domat  1,  208;  7  A.  457,  Stewart  vs.  Lapsley  . 

Art.  20  [20]. "Odious  and  Favored  Laws.  The  distinc- 
tion  of  laws  into  odious  laws  and  laws  entitled  to  favor,  with  a  view 
of  narrowing  or  extending  their  construction,  can  not  be  made  by 
those  whose  duty  it  is  to  interpret  them. 

1  McGloin,  43,  Conery  vs.  Waggaman;  11  A.  232;  41  A.  331,  State  and  City  vs.  Bank. 

Art.  21  [21].  Equity  in  Absence  of  Law.  In  all  civil 
matters,  where  there  is  no  express  law,  the  judge  is  bound  to 
proceed  and  decide  according  to  equity.  To  decide  equitably,  an 
appeal  is  to  be  made  to  natural  law  and  reason,  or  received  usages, 
where  positive  law  is  silent. 

1964,  1965;  C.    P.    130;   16  L.   395;  1   A.   138;  2  A.   87;  19   A.   234;    C.   X.   4,    5. 
Ide  Justice;  C.  Procedure  505  et  «eg. ;  1  Toul.  114;  Jerry  vs.  Jerry,  10  L.  73:  9  M.  386! 


Deni 


Under  this  article  the  court  can  allow  the 
father  who  has  not  been  appointed  tutor  to 
liquidate  a  debt  and  have  it  brought  into 


court  and  invested  for  the  minor, 
and  78,  Fisk  vs.  Fislt. 

Equitable  action.    C.  P.  35. 


2  A.  77 
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Code  of  Practice  does  not  exclude  all 
other  remedies.  Morris  vs.  Cain,  35  A. 
762;  31  A.  309;  1  A.  138,  Lizardi  vs.  Gossett; 
2  A.  987,  Clark  vs.  Saloy ;  7  R.  398,  Fortier 
vs.  Slidell. 

Jus  enim  semper  qiiesitum  lequabile 
neque  aliter  esset.  Cicero  de  Off.,  Lib.  II, 
Cap.  XII. 

For  definition  of  equity  as  meant  in  this 
Code,  see  Art.  1966;  also  497. 

The  more  recent  custom  has  pre-eminence 
over  the  ancient.    Mackleday,  p.  5. 

£x  non  scripto  jus  venit  quod  u«us  com- 
probavit.  Nam  diuturni  mores  consensu 
utentium  eomprobati  legem  imitantur. 
Sec.  9,  J.  1-2. 

Inveterata  consuetude  pro  lege  non  im- 
merito  custodltur  et  hoc  est  jus  quod  dici- 
tor  moribus  constitutum.  Lex  32,  Sec.  1, 
D.  1 .  3. 


A  custom  must  not  offend  good  morals, 
nor  be  unreasonable,  nor  opposed  to  the 
general  welfare.  Lex  39,  D.  I.,  3;  Const.  2 
C.  VIII,  33  Nov.  134,  Cap.  I. 

This  article  doesn't  authorize  a  judge  to 
make  law  where  none  exists.  34  An.  754, 
Baker  vs.  R.  R. 

It  does  not  authorize  a  judge  to  take  juris- 
diction where  none  is  conferred.  30  A. 
756,  Hoover  vs.  Hoover. 

Court  may  order  fund  to  be  sent  to  the 
succession  of  domicile.  28  A.  370;  13  R. 
298. 

May  decree  conveyance  in  another  State. 
39  An.  510,  Seixas  vs.  King. 

When  an  auctioneer  dies  after  making  ad- 
judication, court  may  appoint  another  to 
execute  sale.  45  An.  160,  Covas  vs.  Ber- 
toulin. 


CHAPTER  5. 

Of  the  Repeal  of  Laws, 

Art.' 22  [22].  Repeal.  Laws  maybe  repealed  either  entirely 
or  partially,  by  other  laws. 

48  A.  1323,  Oil  Co.  vs.  Matheson;  1  Domat,  Sec.  17;  27  A.  142;  33  A.  350. 


Special  exemptions  from  taxes  not  re- 
pealed by  the  Constitution.  City  vs.  Caron- 
delet  Canal  and  Navigation  Company,  36 
A.  396. 

Repeal  by  Implication.  18  Am.  Law 
Reg.,  p.  25. 

Interpretation  of  Repealing  Stat- 
utes. —It  is  a  rule  that  where  a  revising 
statute  and  enacted  for  another  omits  pro- 
visions contained  in  the  original  act,  the 
parts  omitted  can  not  be  kept  in  force  by 
construction  but  are  annulled.  Stewart  k 
Co.  vs.  Bloom,  10  Wall. 


Where  later  statute  without  negative 
words  does  not  repeal  the  special  provisions 
of  former  acts.  State  ex  rel.  Pamble  vs. 
Police  Jury,  42  A.  74. 

If  a  law  conferring  jurisdiction  is  re- 
pealed without  a  saving  clause  all  cases  fall 
with  the  law.  93  U.  S.  398,  Nat.  Ex.  Bank 
vs.  Palen. 

The  effect  of  repealing  clause  of  1855  on 
office  of  Recorder  of  Xew  Orleans.  State  vs. 
Wiltz,  11  A.  439. 


Art.  23  [23].  Id.  The  repeal  is  either^express  or  implied  : 
It  is  express,  when  it  is  literally  declared  by  a  subsequent  law ; 
It  is  implied,  when  the  new  law  contains  provisions  contrary 

to,  or  irreconcilable  with  those  of  the  former  law.     The  repeal  of  a 

repealing  law  does  not  revive  the  first  law. 

3  A.  393,  398;  Kent's  Com.  435;  1  Toul.,  p.  119,  n.  15;  10  M.  158;  2  La.  345;  3  N.  S. 
190,  Herman  vs.  Sprigg;  7  M.  405;  10  L.  92,  99;  1  X.  S.  73,  195,  718;  2  N.  S. 
77;  3  X.  S.5,  200;  5N.  S.  569;  6  L.  130;  7  L.  166;  9L.  5S5;  1  A.  64;  5  A.  121;  14  A.  113; 
15  A.  107,  231;  16  A.  232,  395;  20  A.  139;  24  A.  155:  O.  C,  p.  7,  a.  23  and  24;  R.  S.  592, 
3990;  Const.  1879,  Art.  30;  Const.  1898,  Art.  32;  42  A.  603;  48  A.  1323,  Oil  Co.  vs! 
Matheson. 


"Lex  posterior  derosrat  priori."  1  Zach- 
ariae,  12. 

'*  Posteriores  leges  ad  priores  pertinent 
nUi  contrarise  sunt."    Zachariae,  22. 

Lex  generalis  non  derogat  special  i.  1 
ZtcharfsB. 

Though  a  law  directs  that  a  thing  may  he 
done  at  a  particular  time  it  does  not  follow 
that  it  may  not  be  done  afterward.  3  A.  196. 


^^  Courts  are  unanimous  in  their  strong 
disfavor  of  repeals  by  implication."  34  A. 
429,  X.  O.  &  C.  R.  R.  vs.  New  Orleans. 

Where  an  act  is  general  it  does  not  repeal 
a  special  law.  48  A.  1094,  Xaturalization  of 
Osthoff  vs.  Flotte,  Cleric;  49  A.  1017,  State 
ex  rel.  Adams  vs.  Judge. 
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BOOK  I. 

OK  PERSONS. 


TITLE   I. 

OF  THE  DISTINCTION  OF  PERSONS. 


Art.  24   [24].    Men  and    Women,   Defining  Rights. 

Laws,  on  account  of  the  difference  of  sexes,  have  established  between 
men  and  women  essential  differences  with  respect  to  their  civil, 
social  and  political  rights. 


O.  C.  9  a.  I;  Domat,  Tit.  :R,  Sec.  1. 

Kights  are  absolute  or  relative.  Absolute 
are  capacity,  family  and  real  riglits  and  give 
an  action  against  any  one  acting  to  tlieir 
prejudice.  Personal  rights  and  credits 
are  relative.    Mackleday,  p.  7,  Sees.  15,  16. 

Free  colored  persons  not  citizens  of  United 
States,  and  not  entitled  to  sue  in  courts  (in 
1856).  19  Howard,  393,  Dred  Scott  Case; 
Contra  Walsiie  vs.  Lallande,  26  A.  188. 


Indian  may  become  a  citizen.  19  How. 
404,  Dred  Scott  vs.  Sanford. 

Women  and  minors  are  citizens,  19  How. 
422,  Id, 

Citizen  of  a  State  not  necessarily  a  citi- 
zen of  United  States.    19  How.  405. 


Art.  25  [25].  Id.     Capacity  for  Civil  Functions.    Men 

are  capable  of  all  kinds  of  engagements  and  functions,  unless  dis- 
qualified by  reasons  and  causes  applying  to  particular  individuals. 
Women  can  not  be  appointed  to  any  public  oflfice,  nor  perform  any 
civil  functions,  except  those  which  the  law  specially  declares  them 
capable  of  exercising. 

Women  as  Endorsers  or  Sureties.  Widows  and  unmar- 
ried women  of  age  may  bind  themselves  as  sureties  or  endorsers 
for  other  persons,  in  the  same  manner  and  with  the  same  validity 
as  men  who  are  of  full  age. 

O.  C,  p.  9,  a.  1;  2  Feb.,  part  1,  cap.  7,  Sec.  5;  0.  C.  1110, 1782,  3001,  3108;  4  A.  538; 
12  A.  610;  24  A.  47,  Acts  1828,  p.  22;  Acts  1855,  p.  36;  A.  S.  1716,  3739. 


A  married  woman  with  consent  of  lius- 
band  may  be  dative  testamentary  executor. 
24  A.  47;  Succession  of  Capdevielle,  4  A. 
538;6  A.  810andl2A.  610. 

Women  over  twenty-one  are  eligible  to 
any  office  of  control  or  management  under 
the  school  laws.    Const.,  79  A.  232. 

Woman  may  be  administratrix  when  she 


is  heir  or  legatee. 
36  A.  300;  5  A.  687. 

She  may  be  tutor, 
of  Boudreaux. 


Succession  of  Gusman, 


42  A.  297,  Succession 


Division  op  Persons.— Macklcday,  116 
et  seq.  ad  122,  p.  74;  7  A.  220;  Lapeyre  vs. 
Thompson,  13  A.  370;  Martin  vs.  Baker; 
See  also  17  A.  145;  17  L.  213. 


Art.  26  [26].  Parental  Authority.  Birth  subjects  chil- 
dren to  the  power  and  authority  of  their  parents.  The  extent  of  this 
subjection  on  the  one  hand,  and  authority  on  the  other,  will  be 
explained  in  its  proper  place. 

954  and  955;  10  L.  92,  Handy,  Under-tuior,  vs.  Parkinson. 
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Of  the  Distinction  op  Persons.  Art.  33. 

Art.  27  [27].  Children  are  Legitimate  or  Illegitimate. 

Legitimate  children  are  those  who  are  bom  of  a  marriage  lawfully 
contracted ;  and  illegitimate  children  are  such  as  are  bom  from  an 
illicit  union. 

178,  202,  920,  954,  955,  3556. 

Legitimacy  presamed,  when.    10  L.  60,  Clapier  et  al.  vs.  Bankg. 

Art.  28  [28].  Children  Born  Dead  are  considered  as  if 
they  had  never  been  born  or  conceived. 

954,  955,  956. 

Art.  29  [29].  Children  in  the  Mother's  Womb  are  con- 
sidered, in  whatever  relates  to  themselves,  as  if  they  were  already 
bom;  thus  the  inheritances  which  devolve  to  them  before  their 
birth,  and  which  may  belong  to  them,  are  kept  for  them,  and  cura- 
tors are  assigned  to  take  care  of  their  estates  for  their  benefit. 

252,  955;  8  A.  378;  4  Feb.,  part  2,  Lib.  1,  Gap.  4;  Mackleday,  Sec.  118. 

Xascitanis  pro  jam  nato  habetur  ei  de 
ejus  commodo  agitur. 

Art.  30  [30].  Posthumous  Children  are  those  who  are 
bom  after  the  death  of  their  father. 

Inet.  39, 195. 

Postbumous  cbild  takes  tbe  estate  as  it  is 
at  bis  birtb,  in  Virjicliiia.  91  U.  S.  638,  Knott 
Ts.  StearDS. 

Art.  31  [31].  Persons  of  Insane  Mind  are  those  who  do 
not  enjoy  the  exercise  and  nse  of  reason,  after  they  have  arrived  at 
the  age  at  which  they  ought,  according  to  nature,  to  possess  it, 
whether  the  defect  results  from  nature  or  accident.  This  defect 
disqualifies  those  who  are  subject  to  it,  from  contracting  any  species 
of  engagement,  or  from  managing  their  own  estates,  which  are  for 
this  reason  placed  under  the  direction  of  curators. 

389,404. 

Art-  32  [32] .  Representation  of  Incapables.  Persons 
who,  by  reason  of  infirmities  are  incapable  of  managing  their  own 
affairs,  have  their  persons  and  estates  placed  under  the  direction  of 
curators. 

15  L.  181,  Ball  vs.  Ball. 

Art.  33  [33].  Rights  of  Incapables.  Persons  laboring 
under  the  disabilities  stated  in  the  two  preceding  articles,  are  not, 
on  this  account,  deprived  of  any  right  or  advantages,  which,  not- 
withstanding such  infirmity,  they  can  enjoy.  They  retain  their 
estates,  their  capacity  for  inheriting,  and  such  branches  of  the 
paternal  power  as  are  compatible  with  their  situation. 
Domat  22,  Bee.  16. 
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Art.  34  [34J.  Majors  and  flinors.  Age  forms  a  distinc- 
tion between  those  who  have,  and  those  who  have  not  sufl&cient 
reason  and  experience  to  govern  themselves  and  to  be  masters  of 
their  own  conduct.  But  as  nature  does  not  always  impart  the 
same  maturity  and  strength  of  judgment  at  the  same  age,  the  law 
determines  the  period  at  which  persons  are  suflficiently  advanced  in 
life  to  be  capable  of  contracting  marriage,  and  forming  other 
engagements. 

Domat  24.  Sec.  1. 


A  child  of  four  or  five  years  of  age  shall 
not  he  charged  i^^ith  contributory  negli- 
gence and  harred  from  recovery  hecause  he 


did  not  exercise  reasonable  care  to  avoid 
the  Injury.  43  A.  68,  Westerfield  vs.  Lewis 
Bros. 


Art.  35  [39].  Emancipation  and  the  other  ways  which 
free  the  son  or  daughter  of  family  from  the  father's  authority, 
regard  only  the  effects  which  the  civil  law  gives  to  the  paternal 
power,  but  change  in  no  respect  those  that  are  derived  from  natural 
right. 

Art.  36  [40].  Adults:  Puberty.  Males  who  have  not 
attained  the  age  of  fourteen  years  complete,  and  females  who  are 
under  twelve,  are  under  the  age  of  puberty  ;  and  males  who  have 
attained  fourteen  years  complete,  and  females  the  age  of  twelve 
complete,  are  distinguished  by  the  name  of  adults. 

Act  115  of  1896. 

Art.  37  [41] .  Minors  are  those  of  both  sexes,  who  have  not 
yet  attained  the  age  of  one  and  twenty  years  complete ;  and  they 
remain  under  the  direction  of  tutors  till  that  age.  When  they  have 
attained  that  age,  then  they  are  said  to  be  of  full  age. 

4  Sav.  405;  (Am'd)  C.  N.  388  (lit.) ;  10  L.  92;  R.  S.  14,  430,  1112,  3688,  3828. 


By;the  law  of  England  the  minor  becomes  I 
of  age  the  morning  of  the  day  preceding  his  | 


twenty- first  birthday.    1   Black.  463.    Our 
Code  says  twenty- one  years  complete. 


TITLE  II. 

OF  DOMICILE  AND  THE  MANNER  OF  CHANGING  THE  SAME. 


Art.  38  [42].  The  domicile  of  each  citizen  is  in  the  parish 
wherein  he  has  his  principal  establishment. 

The  principal  establishment  is  that  in  which  he  makes  his 
habitual  residence  ;  if  he  resides  alternately  in  several  places,  and 
nearly  as  much  in  one  as  in  another,  and  has  not  declared  his 
intention  in  the  manner  hereafter  prescribed,  any  one  of  the  said 
places  where  he  resides  may  be  considered  as  his  principal  estab- 
lishment, at  the  option  of  the  persons  whose  interests  are  thereby 
affected. 
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Art.  41. 


O.  P.  162,  166;  C.  N.  102;  2  L.  29;  11  L.  175;  12  L.  190;  14  L.  169;  16  L.  313;  18  L. 
557;  2  R.  449;  12  R.  154;  2  A.  946;  10  A.  95;  11  A.  637;  15  A.  638;  17  A.  61,  62;  20  A.  246, 
312;  23  A.  369;  R.  S.  740,  1205;  8  Rob.  106;  Rist  vs.  Hagan,  L.  27,  Sec.  I;  L.  50,  T.  1,  si 
quis.  etc.;  Mourlon.  318,  321;  2  Rob.  449;  C.  N.  a  102;  1  Toiil.  331,  282,  321;  11  R.  457; 
'JVso  vs.  Lansing,  10  L.  R.  447;  6  N.  S.  69;  2  Domat,  485,  Sec.  4. 


What  is  domicile.  1  Zacharise,  116. 

Residence.  La.  Dig.  2926,  2928. 

Residence  and  domicile.    33  A.  911,  State 
ex  rel.  Egan  vs.  Steele. 

Residence  and  domicile.    8  Sav.  65  et  seq. 

Residence  in  different  parishes.  30  A.  498, 
Evans  vs.  Payne  &  Harrison. 

Domicile  of  a  corporation ;  where  business 
must  be  done.    Rev.  Stat.  1206. 

Fact  and  intent.    29  U.  S.  Dig.  216,  No.  8. 


Domicle  as  affecting  estate  of  deceased 
persons.    20  Am.  Law  Reg.  705;  25  lb.  155; 

14  Chy.  Div.  619;  2  Kent  Com.  428  and  561 ; 
Story,  Conflict  Laws,  465,  Sec.  10  and  notes. 

Change  of  domicile  and  letters  of  admin- 
istration. 33  A.  1304,  Verret  vs.  Bonvillain; 

15  A.  533;  7  A.  595. 

Where  party  publicly  declares  himself  to 
be  a  resident  of  a  parish,  can^t  gainsay  his 
declarations.  3  R.  243,  Commercial  Bank 
vs.  King. 


Art.   39    [48].   Married   Women,  flinors,  Interdicts. 

A  married  woman  has  no  other  domicile  than  that  of  her  husband  ; 
the  domicile  of  a  minor  not  emancipated  is  that  of  his  father, 
mother,  or  tutor;  a  person  of  full  age,  under  interdiction,  has  his 
domicile  with  his  curator. 

Dugat  vs.  Markham,  2  L.  36 ;  Robbins  vs.  Weeks,  5  N.  S.  385 ;  C.  N.  102,  108  (lit.) ;  2  L. 
29;  9  L.  567;  2  R.  418,  427;  1  A.  315;  12  A.  685;  15  A.  27,  29;  19  A.  499;  20  A.  383;  23 
A.  369;  47  A.  46;  45  A.  667,  McLean  vs.  Janin;  47  A.  46,  State  vs.  Ducote. 


Act  of  1855,  p.  9,  makes  the  domicile  of 
the  marriage  permanent  as  to  grounds  of 
divorce  and  separation  of  property  given 
rise  to  by  acts  of  husband  to  foreign  coun- 
tries.   Phil.  Dig.  242. 

Domicile  of  guardian,  and  not  of  ward, 
regulates  jurisdiction  of  U.  S.  courts.  26 
Fed.  Rep.  49. 

ExECUTOBS .—Watson  vs.  Bondurant 
(1877;,  29  A.  (not  reported). 

Domicile;  appointment  of  tutor.  C.  P. 
944,  947. 

Domicile  of  corporation ;  where  business 
must  be  done.    Rev.  Stat.  1206, 

Domicile  at  affecting  paraphernal  rights. 
Dations  en  paiement.  Hymen  vs.  Schlenker, 
44  A.  769. 


Domicile  as  affecting  wife's  right  to  di- 
vorce, or  separation  of  bed  and  board,  when 
husband  established  a  home  for  wife  and 
children  and  abandoned  it;  his  domicile. 
45  A.  264,  McLean  vs.  Janin. 

Where  tutrix  marries  second  time.  3  R. 
306,  Succession  of  Winn. 

Minors.    C.  P.  944,  945. 

Where  husband  maltreats  wife  and  com- 
pels her  to  leave.  43  A.  1140,  Smith  vs. 
Smith. 

Married  woman  divorced  mensa  et  thoro 
may  establish  separate  domicile  and  sue  by 
"  prochein  amy  "  in  chancery.  21  How.  576. 

The  removal  of  minors  by  relatives  does 
not  confer  on  courts  of  other  States  jurisdic- 
tion to  appoint  guardians.  19  A.  499,  S. 
Stephens;  see  2  R.  427,  Succession  of  Robert 
Pille. 


Art.  40  [49].  Servants  and  Laborers.  Persons  who 
have  attained  the  age  of  majority,  and  who  labor  constantly  with, 
or  serve  others,  have  the  same  domicile  as  those  with  whom  they 
labor  or  serve,  provided  they  reside  with  them. 

C.  N.  109  (almost  lit.);  C.  P.  166. 


By  the  law  of  England  the  minor  be- 
comes of  age  the  morning  of  the  day  pre- 
ceding his  twenty-first  birthday.  Black. 
463. 


Election  of  domicile.    1  Zach.  118-119. 

One  year  before  residence  acquired  to 
prevent  attachment  for  non-residence.  14 
L.  169,  Boone  vs.  Savage. 


Art.  41   [43].  A  Change  of  Domicile  from  one  parish  to 
another  is  produced  by  the  act  of  residing  in  another  parish,  com- 
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bined  with  the  intention  of  making  one's  principal  establishment 
there. 

8  M.  710;  C.N.103(llt.);  C.  P.  167,  168,  189,201;  6X.S.  467;  8  X.  8.  247;  8  L.  213;  12 
L.  169, 190;  11  A.  524;  15  A.  281,  638;  17  A.  62;  19  A.  823;  20  A.  246;  Acts  1855,  p.  331 ; 
44  A.  116,  Hymeo,  Lichtenstein  &  Co.  vs.  Schlenker  &  Hlrsch. 


Mere  change  with  intention. 
Verret  vs.  Bonvillain. 


83  A.  1307, 


Domicile,  party  alleging  change  must 
prove.    93  U.  S.  605,  Desmare  vs.  U.  S. 

Where  party  abandons  domicile  of  choice 
the  domicile  of  origin  revives,  although 
the  party  goes  elsewhere.  Udny  vs.  Udny, 
House  of  Lords,  1  Vol.  441 ;  9  Am.  Law 
Review,  1870,  p.  678;  36  Chy.  Div. 

One  year's  residence  before  a  party  has  a 


domicile  to  change  when  he  comes  from 
another  State.  14  L.  169,  Boone  vs.  Sav- 
age. 

An  exile  must  show  an  intention  to  change 
his  domicile,  and  then  a  few  days'  residence 
is  sufficient.  13  L.  297,  overruled;  2  Rob. 
449,  State  vs.  Judge. 

Where  in  notarial  act  a  party  has  in 
error  stated  he  was  of  *a  certain  place,  he  is 
not  concluded  by  the  statement  as  to  third 
parties.    5  A.  248,  Davis  vs.  Binion. 


Art,  42  [44],  This  Intention  is  proved  by  an  express  declar- 
ation of  it  before  the  recorders  of  the  parishes,  from  which  and  to 
which  he  shall  intend  to  remove. 

This  declaration  is  made  in  writing,  is  signed  by  the  party 
making  it,  and  registered  by  the  recorder. 

10  A.  95;  11  A.  524;  15  A.  533;  17  A.  62;  C.  X,  a  104;  9  M.  490;  4  N.  S.  51. 


Fact  and  intent.    29  U.  S.  Dig.  216,  No. 
8. 

Party  can  not  elect   domicile   lor  suit. 
1861,  p.  137. 

If  a  person  wishes  to  protect  himself  from 


being  sued  in  the  parish  from  which  he  has 
removed,  he  should  malte  an  express  decla- 
ration of  his  intention  to  change  his  dom- 
icile. 45  A.  990,  Ausbacher  &  Co.  vs. 
De  Nevue. 


Art.  43  [45].  Intention.  In  case  this  declaration  is  not 
made,  the  proof  of  this  intention  shall  depend  upon  circumstances. 

8  L.213;  13  L.  293 ;  2  R.  449;  17  A.  62;  C.N.  105(llt.);  1  Toul.325;  33  A.  1304,  Verret  vs. 
Bonvillain. 

Art.  44  [46].  Political  Officers :  Temporary.  A  citizen 
accepting  a  temporary  and  precarious  office,  or  one  from  which  he 
may  be  removed  at  pleasure,  retains  his  ancient  domicile,  if  he  has 
not  evinced  a  contrary  intention. 

2  A.  466;  Acts  1855,  p.  331 :  0.  N.  106  (lit.)  ;  Walden  vs.  Canfield,  2  R.  467. 

Art.  45  [47].  Id.  for  Life.  An  acceptance  of  an  office  con- 
ferred for  life  or  during  good  behavior,  implies  an  immediate  trans- 
fer of  the  domicile  of  the  officer  to  the  parish  in  which  he  is  required 
to  exercise  his  functions.  But  public  officers,  who  perform  duties 
throughout  the  State  or  in  a  district  composed  of  several  parishes, 
preserve  the  domicile  they  had  before  their  appointment,  unless 
they  manifest  a  contrary  intention. 

C.  N.  107;  1  Toul.  84;  Acts  1818,  p.  96. 

Art.  46.  Absence  from  State.  Domicile  once  acquired 
shall  not  be  forfeited  by  absence  on  business  of  the  State  or  of  the 
United  States,  but  a  voluntary  absence  of  two  years  from  the  State^ 
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Art.  49. 


or  the  acquisition  of  residence  in  any  other  State  of  this  Union,  or 
elsewhere,  shall  forfeit  a  domicile  within  this  State. 

(New  Article)  C.  P.  167,  168;  D.  411,  1202;  Acts  1865,  p.  331;  44  A.  116,  Hyman, 
Lichtensteln  &  Co.  vs.  Schlenker  &  Hirsch. 


Voluntary  absence.  Two  years  forfeits 
residenoe  and  justifies  attachment  on  that 
ground.    32  A.  467,  Wallter  vs.  Barelli. 

Ctvi7  as  well  as  political  domicile  for- 
feited.   32  A.  679,  Interdiction  of  Dumas. 


Husband^s  absence  forfeits  wife^s  domi- 
cile.   29  A.  253,  Blake  vs.  Nelson. 

A  person,  to  prevent  beine  sued  in  parish 
whence  he  has  removed,  should  make  ex- 
press declaration.  45  A.  990,  Ausbacher  & 
Co.  vs.  De  Nevue. 


TITLE  III. 
OP  ABSENTEES. 


CHAPTER  1. 

Of  the  Curator  ship  of  Absentees, 

Art.  47  [50].  Absentees:  Who  Are:  Curator.  When  a 
person  possessed  of  either  movable  or  immovable  property  within 
this  State,  shall  be  absent,  or  shall  reside  out  of  the  State,  without 
having  appointed  somebody  to  take  care  of  his  estate,  or  when  the 
person  thus  appointed  dies,  or  is  either  unable  or  unwilling  to  con- 
tinue to  administer  that  estate,  then  and  in  that  case,  the  judge  of 
the  place  where  that  estate  is  situated,  shall  appoint  a  curator  to 
administer  the  same. 

3556  Sec.  3;  C.  N.  112;  16  L.  81;  14  A.  368;  19  A.  333;  Acts  1855,  p.  3;  44  A. 
552,  Hansen  vs.  Hansell;  Acts  1818,  p.  96;  Acts  1882,  p.  152;  1  Toul.  297;  C.  P.  191. 
190.  963. 


Where  absent  ten  years,  unheard  of  and 
no  heirs,  sale  of  property  on  oath,  etc.    Act 


124  of  1840,  Sec.  6.    Absentee. 
1  Zach.  119,  120,  121. 


Definition, 


Art.  48  [51].    Curator,  Who  Entitled  to  be.     In  the 

appointment  of  this  curator,  the  judge  shall  prefer  the  wife  of  the 
absentee  to  his  presumptive  heirs,  the  presumptive  heirs  to  the 
other  relations,  the  relations  to  strangers,  and  creditors  to  those 
who  are  not  otherwise  interested,  provided,  however,  that  such  per- 
sons be  possessed  of  the  necessary  qualifications. 

1121;C.  P.  966;  4M.  870. 

How  chosen  from  amongst  the  creditors. 
Bust  vs.  Randolph,  5  M.  89. 

Art.  49  [52].  Oath;  Inventory;  Bond  of  Curator.    The 

curator  appointed  to  the  absentee  shall  take  an  oath  well  and  faith- 
fully to  fulfill  the  duties  of  this  administration  and  to  give  an 
account  of  it  to  those  who  have  a  right  to  demand  it. 

It  is  further  his  duty  to  cause  a  good  and  faithful  inventory, 
with  an  appraisement  of  the  property  intrusted  to  his  keeping,  to 
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be  made  by  the  recorder  or  by  any  notary  public  duly  authorized 
to  that  effect  by  the  judge,  and  to  give  good  and  suflficient  security 
to  the  amount  of  this  inventory  for  his  administration. 

(Amended)  2  A.  1010;  14  A.  368;  R.  S.,  Sees.  483, 1100,  1108, 1460.  2388,  8710. 


May  sue  for  estate.    32  A.  259,  Dolhonde 
vs.  Lemolne. 
Curatrix  can  not  receive  property  until 


security  is  given.    32  A.  251,  Dolhonde  vs. 
Lemoine. 


Art.  50  [53].  Power,  Duties  and  Compensation  of 
Curator.  The  curator  of  the  absentee  has  no  other  power 
than  that  of  administering  the  estate  of  the  absentee,  without  hav- 
ing a  right  to  alienate  or  mortgage  the  same,  under  any  pretense 
whatsoever.  He  is  moreover  bound,  with  respect  to  this  adminis- 
tration, by  the  same  obligations,  responsibility  and  mortgage  by 
which  tutors  are  bound,  and  he  has  a  right  to  the  same  annual 
compensation  for  his  services. 

6  L.  26;  19  A.  36;  Acts  1855,  No.  2;  44  A.  552,  Hansell  vs.  Hansell. 

Curator  has  a  mortfi^ire  for  his  advances. 
3314.  *  "^ 

Art.  51  [54].  5uits  Affecting  Absentee.    So  long  as  this 

curatorship  continues,  all  suits  in  which  the  absentee  is  interested, 

shall  be  prosecuted  by  or  against  the  curator. 

Curator  may  sue  for  legacy.    32  A.  251, 
Dolhonde  vs.  Lemoine. 

Art.  52  [55].  Termination  of  Curatorsliip.  The  curator- 
ship  of  the  absentee  ends  : 

1.  When  the  absentee,  or  person  residing  out  of  the  State, 
appoints  an  attorney  in  fact  for  the  administration  of  his  estate, 
whether  it  be  the  person  who  was  appointed  curator  or  any  other 
person ; 

2.  When  after  a  certain  time,  without  hearing  of  the  absentee, 
his  heirs  cause  themselves  to  be  put  provisionally  in  possession  of 
his  estate,  in  conformity  with  the  law. 


Art.  53.  Ten  Years'  Absence  and  No  Heirs.  When- 
ever the  curator  or  attorney  in  fact  of  an  absentee  shall  apply  to 
the  court,  by  a  petition  made  under  oath  to  the  best  of  his  knowl- 
edge and  belief,  setting  forth  that  the  absentee  has  not  been  heard 
from  for  the  space  of  ten  years,  and  that  he  has  no  heirs  known  to 
him  residing  in  the  State ;  or  when  such  facts  relative  to  any  absen- 
tee shall  be  known  to  the  judge,  or  due  and  satisfactory  proofs  of 
the  facts  aforesaid  shall  be  made  to  him  by  any  other  person  than 
the  curator  or  attorney  in  fact ;  it  shall  be  his  duty  in  all  such  cases 
to  order  the  sale  of  the  property  of  such  absentee  in  the  same  man- 
ner, on  the  same  conditions,  and  the  funds  to  be  paid  into  the  State 
treasury  in  the  same  manner  as  in  case  of  vacant  successions. 

(New  Article)  C.  P.  995, 996;  R.  S.  HOB,  8693;  Acts  1840,  p.  724,  Sec.  6;  Acts  1855.  p,  3. 
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Art.  57. 


Art.  54.  Annual  Account.  The  curator  of  the  absentee 
may  file  annual  accounts  of  his  administration,  and  cause 
them  to  be  homologated  in  due  course  of  law  contradictorily  with 
a  curator  ad  hoc  appointed  to  represent  the  absentee.  The  judg- 
ment of  homologation  shall  be  prima  facie  evidence  of  the  correct- 
ness of  such  accounts. 

(New  ArUcle.)    See  R.  S.  1103,  3851. 

Art.  55  [56].  Final  Account.  The  curator  of  the  absentee 
is  bound  to  give  an  account  of  his  administration,  as  soon  as  it 
ends,  either  by  the  appointment  of  an  attorney  in  fact  by  the 
absentee,  or  the  putting  into  provisional  possession  of  his  heirs  or 
otherwise. 

(Amended)  53,  357. 

Art.  56  [57].  Curator  ad  hoc.  If  a  suit  be  instituted 
against  an  absentee  who  has  no  known  agent  in  the  State,  or  for 
the  administration  of  whose  property  no  curator  has  been  appointed, 
the  judge,  before  whom  the  suit  is  pending,  shall  appoint  a  curator 
ad  hoc  to  defend  the  absentee  in  the  suit. 

C.  P.  116, 143, 194, 196, 196,  737,  963,  964;  4  L.  257;  5  L.  43;  9  L.  72;  10  L.  14;  13  L. 
282;  15  L.  81,  371;  2  A.  562,  916, 1010;  10  A.  156;  13  A.  405;  18A.  209,  695;  19  A.  36;  R.  S. 
Sec.  129;  44  A.  552,  Hsnsell  vs.  Hsngell. 


Can  not  be  by  citing  such  attorney.  3 
N.  S.  177,  Ramsey  vs.  Livingston;  6N.  S. 
15;  8  M.  205;  10  M.  16;  4  Pet.  466. 

[^Curator  ad  hoc  to  Absentee  De- 
fendants. 

Under  Pennoyer  vs.  Neff,  95  U.  S.  713,  an 
absent  defendant  can  not  be  brought  into 
court  in  a  mere  personal  action  through  a 
curator  ad  hoc.  Loughlin  vs.  La.,  and  N. 
O.  Ice  Co.,  35  A.  1184;  Bracey  vs.  Calder- 
wood,  36  A.  796.  But  if  the  action  relates 
to  specific  property  within  the  jurisdiction 
of  the  court;  as  to  remove  an  apparent  en- 
cumbrance thereon  (Pasley  vs.  McConnell, 
38  A.  475) ;  or  to  annul  a  donation  thereof 
(Wuntsell  vs.  Landry,  89  A.  312);  or  to 
aissolve  the  sale  of  an  immovable  (McKen- 
zievs.  Bacon,  38  A.  764);  or  to  subject 
to  seizure  property  in  which  an  ab- 
sentee has   an   interest   (Adier,  Qoldman 


ASeigel  vs.  Wolff,  36  A.  170);  or  to  en- 
force a  mortgage  and  vendor's  privilege 
(Bartlett  vs.  Wheeler  31  A.  540) ;  or  to  en- 
force a  paving  claim  against  particular 
property  (O'Hara  vs.  Booth,  29  A.  817) ;  or 
to  determine  the  title  to,  and  then  partition 
certain  real  esiate  (Morris  vs.  Bienvenu,  30 
A.  879) ;  in  all  such  cases  the  absent  de- 
fendant may  be  brought  into  court  through 
a  curator  ad  hoc  without  attachment. 

The  terms  **  curator  ad  hoc,"  *'  attorney 
ad  hoc"  and  *' advocate,"  in  relation  to 
absent  defendants,  mean  the  same  thing. 
Bienvenue  vs.  F.  and  T.  Ins.  Co.,  33  A.  209. 

For  definition  of  absentee,  see  Morris  vs. 
Bienvenu,  30  A.  880;  C.  C.  3556  (3). 

Curator  ad  hoc  may  be  appointed,  even 
where  he  has  no  property  in  the  State.  15 
L.  84;  12  L.  604;  contra  9  A.  34;  45  A. 
281. 


CHAPTER  2. 
Of  the  putting  into  provisional  possession  the  Heirs  of  an  Absentee. 

Art.  57  [58].  Provisional  Possession  ;  after  Five  Years. 

When  a  person  shall  not  have  appeared  at  the  place  of  his  domicile 
or  habitual  residence,  and  when  such  person  shall  not  have  been 
heard  of,  for  five  years,  his  presumptive  heirs  may,  by  producing 
proof  of  the  fact,   cause  themselves  to  be  put  by  the  competent 
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judge  into  provisional  possession  of  the  estate  which  belonged  to 
the  absentee  at  the  time  of  his  departure,  or  at  the  time  he  was 
heard  of  last,  on  condition  of  their  giving  security  for  their  admin- 
istration. 

C.  N.  115,  12);  1  Toul.  327;  Westover  et  al.  vs.  Alme  et  ux.,  11  M.  143;  V.  304,  2986, 
3033;  Acts  1840,  p.  124. 

Art.  58  [59].  Id.  After  Seven  Years.  If  the  absentee 
has  left  a  power  of  attorney,  his  presumptive  heirs  can  not  cause 
themselves  to  be  put  into  provisional  possession,  until  seven  years 
shall  have  elapsed  since  the  last  intelligence  of  him  has  been 
received. 

C.  N.  121;  Poth.  Sue,  Cap.  3. 

The  length  of  time  for  which  mandatary 
has  been  appointed  does  not  prolong  the 
time.    1  Zach.  123. 

Art.  59  [60].  Id.  It  is  the  same  if  the  power  of  attorney 
shall  have  expired,  and  in  this  case  the  property  of  the  absentee 
shall  be  administered  as  is  ordained  in  the  first  chapter  of  the  pres- 
ent title. 

0.  N.  122  (lit.). 

Art.  60  [61].    Id.     In  Case  of  Presumption  of  Death. 

The  putting  into  provisional  possession  can  be  ordered  previous  to 
the  expiiation  of  the  terms  before  mentioned,  when  it  shall  be 
shown  that  there  are  strong  presumptions  that  the  person  absent 
has  perished. 


A  supposed  loss  of  life  by  shipwreck, 
earthquake,  war,  plague,  e^losions,  comes 
within  the  discretion  of  the  court.  16  A. 
139,  y  accession  of  Vogel. 

A  feeble  old  man  in  a  pirogue  on  a  stormy 
day.  32  A.  423,  Davis,  Administrator,  vs. 
Greene  &  Wildman. 


A  sick  man  on  a  steamer's  deck  at  night. 
Boyd  vs.  N.  E.  Mut.  Life  Insurance  Co.,  34 

A.  848. 


A  soldier  in  service, 
vs.  Smith. 


35  A.  613,  Jamison 


Art.  61  [62].  Id.  Grounds  of  Presumption.  The  judge 
in  pronouncing  upon  this  demand  shall  take  into  consideration  the 
motives  of  the  absence  and  the  reasons  which  may  have  prevented 
the  absentee  from  being  heard  of. 

C.  N.  117  (lit.).    See  note  to  preceding  article. 

Art.  62  [63].  Probate  of  Absentee's  Will.  When  the 
presumptive  heirs  shall  have  been  put  into  provisional  possession 
of  the  estate  of  the  absentee,  the  will  made  by  him,  if  there  be  any 
such  will,  may  be  presented  or  opened  at  the  request  of  the  person 
interested,  and  the  testamentary  heirs,  the  legatees,  donees,  as  well 
as  those  who  have  any  rights  to  or  claims  upon  his  property,  which 
depend  upon  the  death  of  the  said  absentee,  may  provisionally  pros- 
ecute their  claims  and  exercise  their  rights  on  the  condition  of 
their  giving  security. 


77,  71,  C.  N.  123. 
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Art.  63  [61].  Id.  If  the  testament  contain  an  institution  of 
an  universal  heir,  he  shall  be  preferred  to  the  presumptive  heirs, 
unless  they  are  forced  heirs,  and  shall  be  put  into  provisional  pos- 
session of  the  estate  of  the  absentee,  but  on  giving  securit}-  for  his 
administration. 

Art.  64  [651.  Rights  of  Community  Spouse.  The  hus- 
band or  wife  of  the  absentee,  who  is  not  separated  in  estate  from 
him  or  her,  and  who  wishes  to  continue  to  enjoy  the  benefit  of  the 
commiinit}'  or  partnership  of  matrimonial  gains,  which  existed 
between  them,  may  prevent  the  provisional  possession  or  exercise 
of  all  the  rights  which  may  depend  upon  the  death  of  the  absentee, 
and  claim  and  preserve  for  himself  or  herself,  in  preference  to  any 
other  person,  the  administration  of  the  estate  of  his  or  her  absent 
husband  or  wife. 

If  on  the  contrarj^  the  husband  or  wdfe  of  the  absentee  chooses 
rather  to  have  the  communit}^  dissolved,  he  or  she  may  exercise  and 
claim  all  his  or  her  rights,  both  legal  and  conventional,  on  his  or 
her  giving  securitj'  for  such  things  as  maj^  be  liable  to  be  restored. 

The  wife  who  elects  to  have  the  community  continued,  has, 
notwithstanding,  the  right  of  renouncing  it  afterwards. 

70,  132,  916:   C.  X.  124  (lit.);  1  Toul.  355;  11  M.  446,  Westover  vs.  Amie  et  al. 

Art.  65  [66 1 .  Provisional  Possession  a  Deposit — Secur- 
ity. Provisional  possession  is  but  a  deposit,  which  invests  those 
who  have  obtained  it,  with  the  administration  of  the  estate  of  the 
absentee,  and  for  which  the}^  remain  accountable  to  him,  in  case  he 
reappears  or  is  heard  of  again. 

1  Zacb.  127;  C.  X.  125  (lit.). 

The  securit}',  therefore,  to  be  given  by  those  who  are  put  into 
provisional  possession,  ought  not  to  exceed  the  probable  amount  of 
the  injur}'  which  their  maladministration  can  cause. 

Acts  1S69,  pp.  174,  222. 

Art.  66  [67].  Id.  Inventory,  Sale  of  flovables.  It  shall 
be  the  dut}^  of  such  as  shall  have  obtained  provisional  possession, 
or  of  the  husband  or  wife  who  shall  have  been  continued  in  the 
administration  of  the  communit}^  to  cause  an  inventory  of  the 
movables,  and  credits  of  the  absentee,  to  be  made  b}'^  the  recorder  or 
b}^  an}'  notarj'  public  dul}'  authorized  to  that  effect  by  the  judge. 

The  judge  shall  order,  if  necessary,  that  the  whole  or  part  of 
the  movables  be  sold,  and  in  case  of  sale,  both  the  amount  of  the 
sale  and  the  profits  which  maj^  have  accrued,  shall  be  either  laid  out 
in  the  purchase  of  immovable  propert}',  or  placed  at  interest  in  a  . 
safe  manner. 

(Amended)  V.  N.  126. 

Their  duties.    1  Zach.  12<i.  i  sentee.  but  judgment  is  not  against  tliem 

Suits  "Should  be    brought    against  those     personally.    1  Zach.  12(J. 
put  in  possession  for  debts  due  by  the  ab-  , 
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Art.  67  [68].   Id-   Immovables.   Report  of  Condition  of. 

Those  who  shall  have  obtained  either  the  provisional  possession  or 
legal  administration,  may  petition  for  their  own  securit\'  for  the 
appointment  by  the  judge  of  two  persons  well  acquainted  with  such 
affairs,  and  sworn  by  the  judge,  for  the  purpose  of  examining  the 
immovables  of  the  absentee,  and  reporting  their  condition ;  and  the 
report  of  such  persons  shall  be  afterwards  approved  b\'  the  judge, 
and  the  expense  attending  the  same  shall  be  paid  out  of  the  estate 
of  the  absentee. 

2720;  C.  y.  126;  O.  ('.,  p.  IS,  a.  ItJ;  1  Toiil.  3<i7.  8HS.  393,  394. 

Art.  68  [69 1 .  Revenue  Due  Returned  Absentee.     If  the 

absentee  shall  reappear  after  his  heirs  shall  have  been  put  in  pro- 
visional possession,  they  shall  be  bound  to  return  him  the  annual 
revenues  of  his  property  in  the  following  proportions : 

If  he  reappears  within  five  years  they  shall  return  two-thirds  ; 

If  he  reappear  after  five  and  within  ten  years,  one-half  ; 

If  he  reappear  after  ten  years,  one-third. 

But  after  thirty  years'  absence,  the  whole  of  the  revenue 
shall  belong  to  those  who  shall  have  been  put  into  provisional  pos- 
session. 

(Amendea)  C.  N.  127;  1  Ton].  370. 

Art.  69  [70).  Immovables ;  Alienation  or  Encumbrance 

of.  Those  persons  who  enjoy  only  in  virtue  of  the  provisional 
possession,  can  neither  alienate  nor  mortgage  the  immovables  of 
the  absentee. 

(Atnended)  3293,  3302;  C.  X.  128  (lit.).  Acts  1855,  Xo.  2. 
Provisional  partition.     1  Zaoh.  127. 

Art.  70  [71  J.  Absolute  Possession,  When  Ordered.     If 

the  absence  has  lasted  thirty  years  since  the  provisional  possession, 
or  since  the  time  when  the  hnsband  or  wife  who  held  their  estate 
in  common  shall  have  taken  the  administration  of  the  estate  of  the 
absentee,  or  if  one  hundred  years  have  elapsed  since  the  birth  of 
the  absentee,  then  the  sureties  shall  be  discharged,  and  all  such  as 
may  have  rights,  may  petition  for  the  partition  of  the  estate  of  the 
absentee,  and  cause  themselves  to  be  put  in  absolute  possession  by 
the  judge. 

C.  X.  129  (lit.). 

Who  '*  may  have  rights'?"     I  Zach.  12S;  l  hundred  years  old  never  presumed.    32  A. 

12  A.  477.  '  305,  Martinez  vs.  Vives:  34  A.  110.  Rachel 

I  vs.  Jones;  3  L.  376,  Babin  vs.  Phillipon's 

The  death  of  an  absentee  less  than  one  ,  Executors. 

Art,  71  [72].  Succession  of    Absentee;   When  Opened. 

The  succession  of  the  absentee  shall  be  opened  from  the  daj-  of  his 
or  her  death  duly  ascertained,  for  the  benefit  of  such  heirs  as  were 
capable  of  inheriting  his  estate  at  the  time ;  and  those  who  shall 
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have  enjoyed  the  estate  of  the  absentee,  shall  be  bound  to  restore 
the  same,  with  the  exception  of  the  profits  assigned  them  by  the 
provisions  of  the  above  sixty-eighth  article. 

('.  N.  130  (lit.);  1  Toul.  386,  400;  1  Zach.  128. 

Art,  72  [78].  Reappearance  of  Absentee;   Effect  of .     If 

the  absentee  should  reappear,  or  if  his  existence  should  be  proved 
during  the  provisional  possession,  then  the  effect  of  the  judgment 
which  shall  have  ordered  this  provisional  possession,  shall  cease, 
without,  however,  affecting  the  validity  of  any  such  conservatory 
measures  prescribed  in  the  first  chapter  of  this  title  as  may  have 
been  taken  for  the  administration  of  the  estate  of  the  absentee. 

('.  X.  131  (lit.). 

Art,  73  [7-4].  !d.  If  the  absentee  should  reappear,  or  if  his 
existence  should  be  proved,  even  after  the  putting  into  absolute 
possession,  he  shall  recover  his  estate,  such  as  it  may  happen  to  be, 
the  price  of  such  part  of  it  as  has  been  sold,  or  such  property  as  has 
been  bought  with  the  proceeds  of  his  estate  which  may  have  been 
sold.        ( 

('.  N.  132  (lit.). 

Art.  74  [75).  Absentee's  Descendants;  Rights  of .     The 

children,  or  direct  descending  heirs  of  the  absentee,  may  likewise, 
within  thirty  j^ears  to  be  computed  from  the  day  of  the  absolute 
possession,  petition  for  the  restitution  of  his  estate,  according  to  the 
preceding  article. 

C.  N.  133  (lit.). 

Art.  75  [76J.  Suits  Against  Absentee.  After  judgment 
ordering  provisional  possession  or  legal  administration,  no  person 
who  may  have  rights  to  exercise  against  the  absentee,  can  prosecute 
such  rights,  except  against^those  who  have  been  put  into  provisional 
possession  of  the  estate,  or  who  shall  have  been  legally  appointed 
administrators  of  the  same. 

C.  X.  134  (lit.). 


CHAPTER  3. 

Of  the  Effects  of  Absence  upon  the  Eventual  Rig/its  which  may 

belong  to  the  Absentee, 

Art.  76  [77].  Rights  Claimed  through  Absentees.  Who- 
ever shall  claim  a  right  accruing  to  a  person  whose  existence  is  not 
known,  shall  be  bound  to  prove  that  such  person  existed  at  the  time 
when  the  right  in  question  accrued,  and  until  this  be  proved,  his 
demand  shall  not  be  admitted. 

57,  899,  963;  12  A.  477;  C.  X.  135  (lit.);  O.  C,  p.  20.  a.  25;  1  Toul.  400;  4  Toul.  82, 
115:  32  A.  251.  Dolhonde  vs.  Leinolne;  6  L.  653,  Dupre  vs.  Reggio;  1  X.  8.  325,  Lemos  vs. 
Garcia. 
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Art.  77.  Civ^il  Code  of  Louisiana, 

Art,  77  (7vSJ.    Successions  Devolved  on  Absentees.     In 

case  a  succession  shall  be  opened  in  favor  of  a  person  whose  exist- 
ence is  not  known,  such  inheritance  shall  devolve  exclusivel}^  on 
those  who  would  have  had  a  concurrent  right  with  him  to  the  estate, 
or  on  those  on  whom  the  inheritance  should  have  devolved  if  such 
person  had  not  existed. 

C.  N.  133  (lit.) ;  3  L.  377;  B  L.  663,  Dupre  vs.  Reggio. 

Art.  78  [79].  Prescription.  The  provisions  of  the  two  pre- 
ceding articles  shall  not  affect  the  right  of  claiming  the  inheritance 
and  any  other  rights  which  the  absentee  or  his  representatives  or 
assigns  may  have ;  these  shall  be  extinguished  onlj^  b}^  the  lapse 
of  time  which  is  established  for  prescription. 

C.  y.  137  (lit.). 

Art.  79  [80 J.  Rights  of  Coheirs  of  Absentee.  As  long  as 
the  absentee  shall  not  appear,  or  a  suit  shall  not  be  brought  in  his 
name,  those  who  shall  have  been  put  in  possession  of  the  inherit- 
ance, shall  have  a  right  to  the  proceeds  bj''  them  received  bona  Jide, 

C.  X.  138  (lit.). 

Heirs  can  not  be  charged  with  revenues 
of  coheirs  whose  existence  is  unknown.  30 
A.  1297.  Harrington  vs.  Barfield. 

CHAPTER  4. 
Of  the  Effects  of  Absence  respecting  Marriage, 

Art.  80  [81  J.   Remarriage  of  Abandoned  Spouse  After 

Ten  Years.  Ten  years  of  absence,  without  any  news  of  the  absentee, 
is  a  sufl&cient  cause  for  the  husband  or  wife  of  such  absentee  to  con- 
tract another  marriage,  after  having  been  authorized  to  do  so  b}^  the 
judge,  on  due  proof  that  such  absence  without  any  news  had  con- 
tinued the  time  required  as  aforesaid. 

And  if  after  the  said  marriage  the  husband  or  wife  who  was 
absent,  happens  to  return,  he  or  she  shall  be  free  of  his  or  her  first 
contract,  and  at  liberty  to  contract  another  marriage,  and '  the 
marriage  entered  into  by  the  husband  or  wife  during  and  on  account 
of  the  absence  shall  remain  firm  and  valid. 

136  No.  :^.  144,  137;  0.  N.  239,  140;  R.  8.  1720,  2210. 

Effect  on  marriage  contract.     1  Mourlon.  '  Mere  absence  of  four  years  unaccounted 

438,  440.                                                                I  for  does  not  authorize  remarriage.     38  A. 

Five  years  without  news  will  prevent  a  '  ^^^-  McCaffrey  vs.  Benson, 
prosecution  for  bigamy.    R.  S.  800. 

CHAPTER   5. 

Of  the  care  of  Minor  Children  ivhere  the  Father  has  Disappeared. 

Art.  81  [82|.  Hother's  Rights  During  Father's  Ab- 
sence. If  a  father  has  disappeared,  leaving  minor  children  born 
during  his  marriage,  the  mother  shall  take  care  of  them  and  shall 
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Of  Husband  and  Wife 


Art.  86. 


exercise  all  the  rights  of  her  husband  with  respect  to  their  educa- 
tion, and  the  administration  of  their  estate. 

215,  C.  X.  141  (lit.);  O.  C,  p.  iO. 

Art  82  [83].  Id-  In    Case  of    Remarriage.     But  if   the 

mother  contracts  a  second  marriage,  she  can  not  preserve  this  super- 
intendence of  her  children,  but  with  the  consent  of  a  family  meet- 
ing composed  of  relations  or  friends  of  the  father. 

238,  250,  254,  3316;  C.  C.  264  et  seq,;  C.  P.  951. 

Art.  83  [84].  Id.  If  this  superintendence  is  refused  to  her, 
a  provisional  tutor  shall  be  appointed  for  the  children,  in  the  man- 
ner prescribed  in  the  title :  Of  Minors^  their  Tutorship  and  Emanci- 
pation. 

(Amended)  270,  246  ti  seq. 

Art.  84  [85].  Provisional  Tutor ;  When.  There  shall  be 
appointed  for  the  children  a  provisional  tutor  in  the  manner  herein 
directed,  if  at  the  time  of  the  disappearance  of  the  father,  the 
mother  should  be  dead,  or  if  she  should  die  before  their  attaining 
the  age  of  majority. 

C.  N.  142,  143. 

L^art.  142  s^entend  egalement  de  la  dis- 
paritioD  de  la  mere.    Biret,  p.  229. 

Art.  85  [86].  id.  The  same  thing  shall  take  place  if  the 
husband  or  wife  who  has  disappeared,  has  left  minor  children  bom 
of  a  former  marriage. 


II  en  sera  de  meme  dans  le  cas  ou  Tun 
des  epoux  qui  anra  dispara,  laissera  des  en- 
fants  mineurs  issus  d'an  mariage  precedent. 
O.N.  143. 


Cet  article  ne  fait  que  reproduire  sous 
une  autre  forme  et  appliquer  a  un  autre  cas 
le  principe  admis  par  Tarticle  142  du  Code 
Napoleon.  Vide  Marcade,  sur  Tarticle  143. 
n.  1. 


TITLE   IV. 

OF  HUSBAND   AND  WIFE. 


CHAPTER  1. 
On  Marriage. 

Art.  86  [87].  Harrlage   Civil   Contract.     The  law  con- 
siders marriage  in  no  other  view  than  as  a  civil  contract. 

6  La.  463;  46  A.  989,  Succession  of  Hernandez. 


Marriage  by  agreement  per  verba  de  pre- 
aenti,    4  M.  471,  Wliite  vs.  Holstein. 

20  Am.  Law  Reg.  44. 

Browne's  Civil  Law,  L.  1,  Chap.  1. 

Domicile  of  the  parties.     142,  8  Savigny, 
3-2o. 


Marriage  is  more  than  a  civil  contract. 
Parties  can  not  rescind  it.  Formerly  legis- 
lators might.  Maynard  vs.  Hill,  125  U.  S. 
190. 

Nuptiae  autem  sive  matrimonium  est  viri  et 
mulieris  conjunction  individuam  vita'  consue- 
tudinem  continens.    Inst.,  Lib.  1.  Tit.  9. 
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Art.  87. 


Civil  Code  of  Louisiana. 


Marriage  is  governed  by  the  law  of  the 
place  where  the  parties  intend  to  reside.  2 
A.  775:  2N.  S.  574. 


Bigamy— -two  wives  in  good  faith.    44  A. 
620,  Jerman  vs.  Tenneas. 


Art.  87  (881.  The  Laws  Prescribe: 

1.  The  manner  of  contracting  and  celebrating  marriages  ; 

2.  The  legal  effects  and  conseqnences  of  marriage; 

3.  The  manner  in  which  marriages  maj^  be  dissolved. 

Where  a  man  keeps  house  with  a  woman  1       Reputation  and  long  cohabitation.    35  A. 
as  his  wife,  and  holds  her  out  to  the  world  as  !  630,  Powers  vs.  Executors  of  Charmburv ; 
hiswife.  45A.  1382,Botbickv8.Bothick;but   1   7  A.  252. 
see  15  A.  410,  McConneil  vs.  New  Orleans.   I 

Art.  88  (iK)].  What  Harriages  Legal.  Such  marriages 
onl}^  are  recognized  bj^  law  as  are  contracted  and  solemnized  accord- 
ing to  the  rules  which  it  prescribes. 

R.  8.414;  Act  18G8,  p.  278. 

Art.  89  [90].  riarriage  Dissoluble.  Marriage  is  a  contract 
intended  in  its  origin  to  endure  until  the  death  of  one  of  the  con- 
tracting parties  ;  yet  this  contract  may  be  dissolved  before  the  death 
of  either  of  the  married  persons,  for  causes  determined  by  law. 


CHAPTER  2. 
Hoiv  Marriages  may  be  Contracted  or  Made, 

Art.  90  (91 1.  Requisites  of  Valid  Harriage.     As  the  law 

considers  marriage  in  no  other  view  than  that  of  a  civil  contract,  it 
sanctions  all  those  marriages  where  the  parties,  at  the  time  of 
making  them,  were : 

1 .  Willing  to  contract ; 

2.  Able  to  contract ; 

3.  Did  contract  pursuant  to  the  forms   and   solemnities  pre- 
scribed by  law. 

C.  X.  146,  14  A.  770;  15  A.  4(5;  R.  S.,  Sees.  2173,  2174,  2178;  40  A.  089,  Succession  of 
Hernandez. 


Parol  proof  of  marriage  in  another  State. 
4  M.  47^  White  vs.  Holstein. 

Written  contract:   no  clergyman  called* 
20  F.  282. 

Reputation  and   long  cohabitalion   pre- 
sumption of  marriage.    45  A.  1385,  Bothick 


vs.  Bothick;  35  A.  030,  Powers  vs.  Executors 
Charmbury;  32  A.  1204,  Benavis  vs.  Barba; 
15  A.  410,  MeConnell  vs.  New  Orleans,  and 
7  A.  262. 

Legilimation    of    private    and     religious 
marriages.     1868,  No.  210. 


Art.  91  [92 J.  Consent  To.     No  marriage  is  valid  to  which 
the  parties  have  not  freely  consented. 
Consent  is  not  free  : 

1.  When  given  to  a  ravisher,  unless  it  has  been  given  bj^  the 
part}^  ravished,  after  she  has  been  restored  to  the  enjoyment  of 
libert}' ; 

2.  When  it  is  extorted  by  violence; 
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Of  Husband  and  Wife.  Art.  97. 

3.  When  there  is  a  mistake  respecting  the  person,  whom  one 
of  the  parties  intended  to  marry. 

110:  ('.  X.  146.  180;   Vonsen»u8  non  concrtbitus  facit  nuptiaif. 

Art.  92  [Do  j.  Age  of  Parties.  Ministers  of  the  gospel  and 
magistrates,  intrusted  with  the  power  of  celebrating  marriages,  are 
prohibited  to  marr}'  an}^  male  under  the  age  of  fourteen  years,  and 
any  female  under  the  age  of  twelve,  and  if  any  of  them  are  con- 
victed of  having  married  such  persons,  he  shall  be  removed  from 
his  office,  if  a  magistrate,  or  deprived  forever  of  the  right  of  cele- 
brating marriages,  if  a  minister  of  the  gospel. 

i\  X.  144.  15«,  157.  19-i,  193. 

Art.  93  [9-4].  Bigamy.  Pensons  legally  married  are,  until 
a  dissolution  of  marriage,  incapable  of  contracting  another,  under 
the  penalties  established  by  the  laws  of  this  State. 

C.  X.  147  (substanrially  translated);  16  A.  519;  24  A.  485. 

Art.  94[%].  Prohibited  Degrees.  Marriage  between  per- 
sons related  to  each  other  in  the  direct  ascending  or  descending 
line  is  prohibited.  This  prohibition  is  not  confined  to  legitimate 
children,  it  extends  also  to  children  boni  out  of  marriage.  Mar- 
riage between  white  persons  and  persons  of  color  is  prohibited,  and 
the  celebration  of  all  such  marriages  is  forbidden  and  such  celebra- 
tion carries  with  it  no  effect,  and  is  null  and  void. 

(As  amended  by  Act  54  of  1894) ;  C.  X.  IHl  (almost  111.) ;  vide  34  A.  2G5. 

Art.  95  [97 J.  Id.  Among  collateral  relations  marriage  is 
prohibited  between  brother  and  sister,  whether  of  the  whole  or  of 
the  half  blood,  whether  legitimate  or  illegitimate,  and  also  between 
the  uncle  and  the  niece,  the  aunt  and  the  nephew. 

0.  X.  1(»2,  163. 

Marriage  contracted  in  good  faith,  al-  I  to  issue  and  to  spouse  in  good  faith.    41  A. 
though  a  nullity,  produces  legal  effects  as  |  217,  Succession  of  Buissiere. 

Art.  96  [98].  Id.  All  other  impediments  on  account  of  rela- 
tionship or  affinit}''  are  abolished. 

O.  C.  p.  24,  a.  11 :  C.  X.  KU.  163. 

What  is  affinity.     1  Zach.  75.  I  leday.  p.  254,  Sees.  343,  346. 

Porlistof  abolished  impediments.    Mack-  | 

Art.  97  (9i) J.  Parents' Consent  for  Minors.  The  minor 
of  either  sex,  who  has  attained  the  competent  age  to  marry,  must 
have  received  the  consent  of  his  father  and  mother  or  of  the  sur- 
vivor of  them ;  and  if  they  are  both  dead,  the  consent  of  his  tutor. 
He  must  furnish  proof  of  this  consent  to  the  officer  to  whom  he 
applies  for  permission  to  marry. 

112;  (Amended)  C.  X.  148.  160;  R.  S.  426;  20  A.  378,  Stale  of  Louisiana  vs.  Doyle. 
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Art.  98.  Civil  Code  of  Louisiana. 

Art.  98  [1(K)|.  Proof  of  Majority.    Those  who  have  attained 
the  age  of  majority,  on  their  demanding  permission  to  marry,  must 
furnish  the  officer  proof  of  their  having  attained  that  age. 
(^Amended.) 


CHAPTER  3. 

Of  the  Celebration  of  Marriages. 

Art.  99.  Licenses  to  celebrate  marriages  in  the  parish  of 
Orleans  shall  be  granted  by  the  Board  of  Health  and  judges  of  the 
city  courts,  in  and  for  said  parish,  and  in  the  other  parishes  of  the 
State,  by  the  clerks  of  the  courts ;  unless  the  clerk  himself  should 
be  a  party  to  the  marriage,  when  the  license  shall  be  granted  by 
the  District  Judge.  All  marriage  licenses  shall  be  issued  in  dupli- 
cate. 

(New  Article.)  (As  amended  Act  No.  25  of  1882) ;  Act  No.  25  of  1880;  8ec.  6  of  Act  No- 
IGof  1870;  Sec.  8  of  Act  No. 80,  E.  S.  1877;  2  Kent,  12  Ed.,  p.  87;  r.  N.  166.  169;  R.  S.  4«2. 
2202. 

Licenses  in  the  parish  of  Orleans.    Act 
No.  25  of  1882,  p.  40. 

Art.  100  [106J.  Licenses  for  marriage  can  only  be  granted 
by  the  person  authorized  to  issue  the  same  in  the  parish  in  which 
one  at  least  of  the  parties  is  domiciliated. 

(Amended)  C.  N.  165;  R.  S.  415;  Acts  of  1842,  p.  204. 

Art.  101  [105].  Bond  for  License.  Before  granting  the 
license,  the  person  authorized  to  issue  the  same  shall  require 
of  the  intended  husband  a  bond,  with  a  surety  in  a  sum  propor- 
tioned to  his  means,  with  condition  that  there  exists  no  legal 
impediment  to  the  marriage.  The  duration  of  the  security  is 
limited  to  two  years. 
(Amended.) 

The  bond  given,  conditional  that  no  le^al   i   minor,  failed  to  obtain  the  consent  of  his 
impediment  exists  to  the  marriage,  will  not  j   parents.    20  A.  378,  State  vs.  Poll  &  Ball, 
be  forfeited  because  one  of  the  parties,  a  \ 

Art.  102  1 101  J.  Celebrant.  Any  minister  of  the  gospel,  or 
priest  of  any  religious  sect,  whether  a  citizen  of  the  United  States 
or  not,  may  celebrate  marriages  within  this  State,  upon  complying 
with  the  regulations  of  the  law. 

(Amended)  C.  N.  165;  R.  S.  415,  2203,  2209;  Acts  1855,  p.  128. 

Strict  proof  of  the  marriage  is  required         Slaves  and  cohabitation  after  emanclpa- 
to  establish  title  in  a  petitory  action.    43  A.   i  tion.    34  A.  860;  30  A.  1168. 
343.  Castagnie  vs.  Bouliris. 

Art.  103  |10i).  Id.    Parish  judges  and  justices  of  the  peace 
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Of  The  Celebration  of  Marriages.  Art.  109. 

may  celebrate  marriages  within  their  respective  parishes,  upon  com- 
plying with  the  regulations  of  the  law. 

(New  Article)  C.  N.  165;  Acts  1850,  p.  42;  Acts  1855,  pp.  128,  310;  Acts  1864,  p.  50; 
R.  S.  2207,  2208,  2211. 

Art.  104.  Special  License.  No  minister  of  the  gospel, 
or  other  person,  shall  celebrate  any  marriage  in  this  State,  unless 
he  shall  have  obtained  previously  a  special  license  to  him  directed, 
issued  by  the  person  appointed  by  law  to  grant  licenses  in  the  par- 
ish wherein  the  marriage  is  to  be  celebrated,  authorizing  him  to 
celebrate  such  marriage. 

(New  Articled  179;  R.  S.  2174-2178,  2204,  2209,  2212-2216;   Acts  1855,  p.  310;   Acts 
1868,  p.  278. 

A  marriage  otherwise  valid  is  not  atfected  l  854,  Babalor  vs.  Populus;  6  L.  470;   20  A. 
by  the  /act  no  license  was  obtained.    31  A.  |  97;  3  L.  33;  2  A.  944;  7  A.  253. 

Art.  105  [107].  Witness,  Act  of  Celebration.  The  mar- 
riage must  be  celebrated  in  presence  of  three  witnesses  of  full  age, 
and  an  act  must  be  made  of  the  celebration,  signed  by  the  person 
%who  celebrates  the  marriage,  by  the  parties  and  the  witnesses. 

This  act  must  be  made  in  duplicate  and  appended  to  the  license 
issued  in  duplicate ;  one  of  these  acts,  appended  to  the  license,  must 
be  returned  within  thirty  days  from  the  date  of  celebration  by  the 
person  celebrating  the  marriage  to  the  person  who  granted  the 
license,  who  shall  file  and  record  the  same  in  his  office. 

(Amended)  O.  N.  165;  3  L.  33;  6  L.  4H3;  15  A.  412;  R.  S.  2205. 

Art.  106  [108].  Opposition  to  flarriage.  In  case  of  an 
opposition  to  the  marriage,  if  it  be  supported  by  the  oath  of  the 
party  making  it,  and  by  reason  sufficient  in  the  opinion  of  the  judge 
to  authorize  a  suspension  of  the  marriage,  it  shall  be  notified  to  the 
parties,  and  a  day  shall  be  assigned  for  a  hearing  thereon. 

C.  N.  177,  178. 

Art.  107  [109].  Id.  The  time  fixed  for  the  hearing  of  the 
parties  and  the  decision  on  the  opposition  shall  not  exceed  ten  days 
from  the  day  on  which  the  opposition  shall  have  been  made. 

c,  N.  177,  178. 

Art.  108  [110].  Id.  Any  person  may  make  opposition  to  a 
marriage ;  but  if  the  opposition  be  overruled,  the  party  making  it 
shall  pay  costs. 

C.  N.  172,173, 174,  175,  179 

Art.  109  [111],  riarriages  by  Procuration.  No  marriage 
can  be  contracted  or  celebrated  by  procuration. 
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Art.  110. 


Civil  Code  of  Louisiana. 


CHAPTER  4. 
Of  the  Nullity    of  Marriages, 

Art.  110  (112(.  Want  of  Free  Consent.  Marriages  cele- 
brated without  the  free  consent  of  the  married  persons,  or  of  one  of 
them,  can  only  be  annulled  upon  application  of  both  the  parties,  or 
of  that  one  of  them  whose  consent  was  not  free. 

nistake.  When  there  has  been  a  mistake  in  the  person,  the 
partj'  laboring  under  the  mistake  can  alone  impeach  the  marriage. 

91,  1838;  C.N^.  180:  Poth.  Con.  de  Mar.,  Xo.  44;  Toul.  431-510. 


Bigamy. — Where  second  wife  is  in  good 
faith.    39  A.  1021,  Jerman  vs.  Tenneas. 

Where  second  marriage  is  absolutely  null. 
15  A.  619:    see  Tyler  on  Infancy,  862-8*53. 


The  external  form  of  a  marriage  con- 
tracted in  a  foreign  country  is  governed  by 
the  law  of  that  country,  but  the  courts  of 
France  judge  of  the  intrinsic  conditiows  of 
such  marriage.     1  Zach.  131. 


Art.  Ill   (n;>].  Condon  ng^  of  Violence  or  Mistake.     In 

the  cases  embraced  by  the  preceding  article,  the  application  to 
obtain  a  sentence  annulling  the  marriage  is  inadmissible  if  the 
married  persons  have,  freely  and  without  constraint,  cohabited 
together  after  recovering  their  liberty  or  discovering  the  mistake. 

C.N.  181;  1  Toul.  440. 

Art.  112  [1U(.  Minor's  Harriage  Valid:  Disinherison. 

The  marriage  of  minors,  contracted  without  the  consent  of  the 
father  and  mother,  can  not  for  that  cause  be  annulled,  if  it  is  other- 
wise contracted  wnth  the  formalities  prescribed  by  law  ;  but  such 
want  of  consent  shall  be  a  good  cause  for  the  father  and  mother  to 
disinherit  their  children  thus  married,  if  they  think  proper. 

97.1621;  (;.   X.  148,  182,  183,  185,186,  187:  Toul.  514;  20   A.   378.  State  vs.  Dole. 

Art.  113  Ll'">l'  Annulment  of  Bigamous  or  Incestuous 
Marriages.  Every  marringe  contracted  under  the  other  incapaci- 
ties or  nullities  enumerated  in  the  second  chapter  of  this  title 
ma}^  be  impeached  either  b}^  the  married  persons  themselves,  or  by 
an}^  person  interested,  or  by  the  Attorney  General. 


O.  X.  184,  190,  lin  :  see  note  to  112:  9  A.  491:  15  A.  137.  520. 


Where  the  other  spouse  is  already  mar- 
ried and  plaintiff  is  in  ^ood  faith,  he  is  en- 


titled to  have  marriage  annulled. 
420,  Monnier  vs.  Contejean. 


45  A. 


Art.  114  [117].  Id.  By  Parties  Having   Interest.     But 

in  all  cases  where,  conformably  to  the  preceding  article,  the  action 
of  nullity  maj^  be  instituted  by  any  person  having  a  pecuniary 
interest,  it  can  not  be  brought  during  the  life  of  the  two  married  per- 
sons bj^  the  collateral  relations  or  by  the  children  bom  of  a  previous 
marriage,  until  they  have  acquired  an  actual  interest. 

(Amended)  C.  X.  187. 
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Art-  115 

other  causes 
abolished. 

C.  X.  184,  1S7. 


[11«|.  *'The  Other  Causes  of  Nullity/'    The 

of  nullity   which  existed  by  the  ancient  laws  are 


Art- 116  [118J.  Annulment  of  Bigamous  Harriage-  The 

married  person  to  whose  prejudice  a  second  marriage  has  been 
contracted  can  sue  for  the  nullity  of  such  marriage,  even  during  the 
life  of  the  other  party  with  whom  he  or  she  had  contracted  the  first 
marriage. 


C.  y.  188. 

Innocent  party  to  second  marriage  can 
also  annul.  45  A.  420.  Monnier  vs.  Conte- 
jean. 


Wife  is  entitled  to  recover  her  support 
and  that  of  her  children.  45  A.  198,  Inter- 
diction of  Leech. 


Art.  117  [119].  Putative  flarriages.  The  marriage  which 
has  been  declared  null  produces  nevertheless  its  civil  effects  as 
it  relates  to  the  parties  and  their  children,  if  it  has  been  contracted 
in  good  faith. 

198;  V.  S.  201:  1  A.  98;  15  A.  520;  24  A.  299;  45  A.  420,  Monnier  vs.  Cante- 
jean;  3  X.  ;?.  438,  Clendenlng  vs.  Same:  1  Toul.,  530,  Succession  of  Xavefo. 


Good  Faith. —  Absence  and  reported 
death.    40  A.  10,  McCaffrey  vs.  Benson. 

What  the  husband  must  account  for.  40 
A.  10.  McCaffrey  vs.  Benson. 

Presumption  of  good  faith  must  yield  to 
positive  proof  of  reverse.  39  A.  823,  Suc- 
cesjiion  of  Tavlor. 


Wher^  second  wife  was  In  good  faith,  the 
second  community  Is  divided  equally  be- 
tween her  and  tlrfet  wife.  Jermann  vs. 
Tenneas,  39  A.  1021;  Paiion  vs.  Philadel- 
phia, 1  A.  98. 

Second  wife  owes  account  of  revenues, 
only  from  judicial  demand  by  first  wife.  Id, 


Art.  118  [  120 J.  Id.  If  only  one  of  the  parties  acted  in  good 
faith,  the  marriage  produces  its  civil  effects  only  in  his  or  her  favor 
and  in  favor  of  the  children  born  from  the  marriage. 

198;  15  A.  137,  519,  520:  24  A.  299;  C.  X.  202  (lit.);  20  A.  312;  40  A.  10,  McCaf- 
frey vs.  Benson. 


But  thijs  article  does  not  apply  to  one  who 
was  informed  that  the  husband'  had  a  wife 
living  whom  she  had  seen.  39  A.  823,  Sue- 
ce»ion  of  Taylor;  45  A.  419,  Monnier  vs. 
Contejean. 

Eruok  of  Law.— Uncle  and  niece.  Suc- 
cession of  Buissiere,  41  A.  218. 


Divisiox  OF  Property.— If  a  man  mar- 
ries two  wives  and  second  is  in  good  faith 
the  community  is  divided  between  the  two 
wives,  although  there  be  children.  7  A.  254. 

As  TO  Children. — The  child  of  mother 
in  ^ood  faith  is  entitled  to  all  the  rights 
of  her  legitimate  heir.  Harrington  vs. 
Bartleld,  30  A.  1297. 


CHAPTER  5. 

Of  the  Respective  Rights  and  Duties  of  Married  Persons. 

Art.  119   [121J.   The  husband  and  wife  owe  to  each  other 
mutually  fidelitj^,  support  and  assistance. 

O.  C,  p.  2«  A.  19;  45  A.  113t>,  Bernard  vs.  Noel;  46  A.  614,  Zerega  vs.  Percival,  148, 
2389,  2395,  243i:  C.  X.  212;  i'oth.  Cont.  de  Marl.  No.  102,  382;  Pulss.  du  Marl  No.  1. 
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Each  should  share  the  misfortunes  of  the 
•other,  and  they  should  live  inseparable. 
Mackleday,  p.  215,  Sec.  549. 

The  same  author  says  the  husband  has 
the  right  to  require  of  his  wife  obedience 
and  respect  In  all  things  permitted  and 
honest  Chonn^te^,  and  has  the  right  to  de- 
mand that  she  employ  herself  in  domestic 
labors  according  to  her  condition  in  life. 


The  wife  takes  the  name  of  her  husband 
and  is  elevated  to  his  dignity,  and  these 
rights  she  preserves  after  the  death  of  her 
husband,  so  long  as  she  does  not  enter  into 
a  second  marriage.    Mack.,  Sec.  550. 

An  order  for  alimony  in  divorce  suit  is 
the  judicial  sanction  and  enforcement  of 
this  article.  49  A.  1503,  State  ex  rel.  Huber 
vs.  Judge  et  al.;  46  A.  124,  Subervllle  vs. 
Adams. 


Art.  120  [122].  Contracts  by  Wife.  The  wife  is  bound  to 
live  with  her  husband  and  to  follow  him  wherever  he  chooses  to 
reside ;  the  husband  is  obliged  to  receive  her  and  to  furnish  her 
with  whatever  is  required  for  the  convenience  of  life,  in  proportion 
to  his  means  and  condition. 

5  N.  S.  60,  Chretien  vs.  Her  Husband;  C.  N.  214;  1  A.  315;  45  A.  1367. 


Domicile  is  with  husband  only  when  she 
is  invited,  40  A.  32.  Champion  vs.  Cham- 
pion.   See  notes  to  39. 

The  wife  was  not,  under  the  Roman  law, 
bound  to  follow  the  husband  into  exile  im- 
posed for  crime.  Mack.,  p.  256,  See.  550; 
a  IX,  47,  22,  C.  V.  16,  24. 

Husband  and  wife  can  make  no  contract 


with  each  other  1790.    Except,  2446.    Suc- 
cession of  Ames,  33  A.  1329. 

Wife's  refuial  to  follow  her  husband  to 
his  new  abode  U  an  abandonment.  John 
vs.  Darby,  36  A.  70. 

Alimony,  49  A.  1503,  State  ex  rel,  Huber 
vs.  Judge;  46  A.  124,  Suberville  vs.  Adams; 
45  A.  1136. 


Art.  121  [123].   Authorization  of    Wife  to  5ue.    The 

wife  can  not  appear  in  Conrt  without  the  authority  of  her  husband, 
although  she  may  be  a  public  merchant  or  possesses  her  property 
separate  from  her  husband. 

1786,  2436,  C.  N.  215;  O.  P.  105,  106,  107,  103,  118;  C.  P.  320;  10  L.  400;  Wells  vs. 
Scott,  6  La.  462;  II  Toul.  15,  16  and  17;  Potb.  Obi.  879;  10  L.  570;  1  R.  230,  468;  2  R. 
368;  11  R.  506;  1  A.  260;  10  A.  208;  14  A.  805;  15  A.  182;  17  A.  204;  19  A.  146,  148;  20 
A.  281;  21  A.  576;  22  A.  204;  23  A.  136;  24  A.  248. 


Where  husband  appears  by  counsel  to 
signify  his  assent  an  exception  of  want  of 
authority  will  not  be  sustained.  10  A.  504, 
Howard  vs.  Copley;  4  La.  259;  2  R.  13. 

It  is  only  where  husband  is  allefi;ed  lo 
be  absent  or  to  refuse  his  authorization 
that  the  judge  can  validly  authorize  wife  to 
stand  in  judgment  alone.  38  A.  367,  Saun- 
ders vs.  Bums. 

To  Defend  wife  must  be  authorized.  1 
A.  260;  30  A.  1118;  14  A.  805;  11  A.  266; 
12  A.  147,  Rils  vs.  Hamilton;  15  A.  182; 
but  see  9  A.  204. 

No  judgment  on  interrogatories  until 
authorized.    23  A.  192,  Delacroix  vs.  Hart. 

To  Appeal.— Succession  of  Stokes,  22 
A.  204;  and  when  husband  takes  active 
part  and  signs  appeal  bond,  Fairex  vs. 
Beir,  37  A.  821. 

In  a  suit  by  wife  to  rescind  a  contract  for 
lack  of  authorization,  burden  on  defendant 
to  show  authority.  3  L.  74,  Dranguet  vs. 
Prudhomme. 

Form  of  Authorization  governed  by 
law  of  domicile.  13  L.  183.  Janvier  vs. 
Poydras. 


The  alle^ration  that  wife  is  -^joined  and 
authorized  ^^  by  husband  who  has  made  no 
appearance  is* insutiiclent.  Succession  of 
Pomeroy,  21  A.  576;  2  A.  140,879;  Ij  R. 
230,468. 

Husband's  authorization  may  be  given  at 
any  time  before  trial  on  merits.  Succession 
of  McDonald,  26  A.  590. 

Husband's'^authorization  is  shown  (1)  by 
averment  thereof  in  petition  if  not  denied 
in  lower  court.  Durham  vs.  Heirs  of 
Dougherty,  30  A.  1255;  (2)  by  his  joining 
in  petition  for  appeal.  Boutte  vs.  Execu- 
tors Boutte,  30  A.  177;  (3)  by  his  prior 
authorlzHtlon  to  execute  the  resisted  mort- 
gages. Dobaid  vs.  Thlbault,  34  A.  1193; 
Stewart  vs.  Boyle,  25  A.  83:  (4;  by  his 
signing  appeal  bond.  Fairex  vs.  Belr,  37 
A.  821 ;  (5)  by  taking  default  after  citation 
of  husband  and  wife.  Francis  vs.  Martin,  28 
A.  407;  Hall  v^.  Carroll,  10  A.  412;  Stone 
vs.  Tew,  9  R.  194;  Reardon  vs.  Morlarlty, 
30  A.  122;  (6)  by  appearing  in  suit  and 
aiding  in  defence.  Jordan  &  Co.  vs.  An- 
derson, 29  A.  749. 
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Husband's  authorization  in  a  suit  for 
separation  of  property  not  required  if  lie 
accepts  service.  Spivey  vs.  Wilson,  31  A. 
653. 


Citation  of  unauttiorized  married  women 
is  an  absolute  nullity.  Bertrand  vs.  Knox, 
39  A.  431. 


Art.  122  [12i  |.  Contracts  by  Wife.  The  wife,  even  when 
she  is  separate  in  estate  from  her  husband,  can  not  alienate,  grant, 
mortgage,  acquire,  either  by  gratuitous  or  incumbered  title,  unless 
her  husband  concurs  in  the  act  or  yields  his  consent  in  writing. 

Poth.   Ob.  52;   C.  N.  217;  7  A.  682;  15  A.  54;  17  A.  204;  C.  C.  1489,  1545,  2397;  4  L. 
305;  9  R.  173;  1  A.  264;  47  A.  734,  Lavadan  vs.  Jenkins. 


A  married  woman  may.  \vith  the  authori- 
zation of  the  judge  or  husband,  bind  herself 
for  a  third  parly.  32  A.  205;  10  A.  433, 
Gnntz  vs.  Connors. 

The  incapacity  of  married  woman  to  con- 


tract is  not  universal  nor  absolute.    2  A. 
1,  Helwigvs.  West. 

Due  bill  signed  by  wife  without  authori- 
zation of  husband  not  binding.  3  A.  188, 
Perry  vs.  Thompson. 


Art.  123  [125].  Separation  from  Bed  and  Board.    The 

woman  separated  from  bed  and  board  has  no  need  in  any  case  of 
the  authorization  of  her  husband,  as  this  separation  carries  with  it 
not  only  a  separation  of  property,  but  a  dissolution  of  the  com- 
munity of  acquets  and  gains. 

C.  p.  106, 107,  118;  C.  C.  2436;  2  R.  1,  368;  R.  S.  416;  Acts  1826,  p.  162,  Sec.  2. 

Her  husband  mav  compromise  with  her. 
7  A.  263,  Mary  C.  Nichols  vs.  Her  Husband. 

Art.  124  [126].  Judge's  Authorization  of  Wife  to  Liti- 
gate. If  the  husband  refuse  to  empower  his  wife  to  appear  in 
court,  the  judge  may  g^ve  such  authority. 

C.  X.  218;  9  A.  12,  Camend  vs.  Pulley;  C.  C.  1664,  1786;  6  L.  459;  9  A.  12,  197;   12 
A.  147;  15  A.  182;  17  A.  204;  19  A.  146;  21  A.  676. 


Where  husband  is  interdicted  or  absent. 
132. 

Judge  can  authorize  only  when  husband 
is  absent  or  refuses.  Saunders  vs.  Burns, 
38  A.  367. 

Where  husband  has  no  domicile  in  the 
State.    29  A.  252,  Blake  vs.  l^elson. 


After  authorization  by  judge  she  must 
have  time  to  answer.  Bertrand  vs.  Knox, 
38  A.  350. 

Neither  iudicial  nor  marital  authorization 
required  in  suit  for  taxes.  Roberts  vSv 
Zansler,  34  A.  205. 


Art.  125  [127].  Judge's  Authorization  of  Wife  to  Con- 
tract. If  the  husband  refuses  to  empower  his  wife  to  contract,  the 
wife  may  cause  him  to  be  cited  to  appear  before  the  judge,  who 
may  authorize  her  to  make  such  contract,  or  refuse  to  empower 
her,  after  the  husband  has  been  heard,  or  has  made  default. 

C.  P.  106;  12  L.  70:  9  R.  173;  11  R.  606;  1  A.  264;  R.  S.  1713-1718;  47  A.  734, 
734,  Lavedan  vs.  Jenkins;  C.  N.  219:  12  Toul.  417. 


Authorization  of  husband  results  from  his 
presenting  and  acting  under  her  power  to 
him.  Sue.  of  Oee,  26  A.  667.  Does  not 
imply  authority  to  contract  for  usurious  in- 
terest.  Hollingsworth  vs.  Spanier,  32  A.  203. 


Act  to  enable  married  women  to  contract 
debts  and  bind  their  paraphernal  or  dotal 
property.    Approved  March  15,  1855. 


Art.  126.  Judge's  Autliorization  of  Wife  to  Borrow  and 
Mortgage.  A  married  woman  over  the  age  of  twenty-one  j^ears 
may,  by  and  with  the  authorization  of  her  husband  and  with  the 
sanction  of  the  judge,  borrow  money  and  contract  debts  for  her 
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separate  advantage  and  benefit,  and  to  secure  the  same,  grant  mort- 
gages or  other  securities  affecting  her  separate  estate,  paraphernal 
or  dotal. 

(New  article)  2397;  24  A.  89;  R.  S.  1713,  2432,  3981;  Acts  1855,  p.  254. 


How  application  shall  be  made.  24th 
Rule,  Civil  District  Court. 

The  one  who  lends  not  bound  to  look  be- 
hind judge's  certificate  and  is  not  concerned 
with  use  to  which  money  is  put.  35  A.  629, 
Dougherty  vs.  Hibemia  Ins.  Co. 

Mortgages  granted  with  husband's  au- 
thority alone  are  valid  only  when  aflirma- 
tively  shown  to  have  inured  to  wife's  bene- 
fit, even  though  she  be  separate  in  prop- 
erty. 29  A.  333;  30  A.  492;  30  A.  772;  30  A. 
811;  30  A.  1157;  35  A.  1186. 

Negotiable  notes  of  married  women  are 
subject  to  same  rule  as  above.  29  A.  123 ;  5 
A.  495:  15  A.  621. 

Debts  for  her  separate  benefit  are  bind- 
ing, whether  contracted  by  her  or  her  hus- 
band.    29  A.  749;  30  A.  542. 

Compromises  made  by  married  women, 
properly  authorized,  are  binding  on  them. 


39  A.    600;    37  A.  679;  34  A.    1171;  26  A. 
289. 

The  certificate  of  the  judge  authorizing  a 
married  woman  to  borrow  money  and  mort- 

fage  her  property  for  her  separate  use  and 
enefit  shifts  the  burden  of  proof  as  to  the 
character  of  the  engagement  from  the  cred- 
itor to  the  wife.  49  A.  201.  Berwiclj,  Wife, 
vs.  Sheriff. 

The  mere  fact  that  a  married  woman  has 
been  authorized  to  borrow  a  fixed  amount, 
does  not  necessarily  bind  her  if  she  subse- 
quently undertake  to  bind  herself.    lb. 

When  a  married  woman  separate  in  prop- 
erty sells  by  authentic  act  her  paraphernal 
property,  although  the  sale  is  a  disguised 
mortgage  for  the  benefit  of  the  husband, 
yet  if  the  notes  given  for  the  purchase  price 
fall  into  the  hands  of  innocent  third  parties, 
the  vendor's  lien  and  special  mortgage  se- 
curing the  notes  will  be  enforced.  46  A. 
340,  Lester  vs.  Sheriff. 


Art.  127  [127].  Id.  Examination  of  Wife.  In  carrying 
out  the  power  to  borrow  money  or  contract  debts,  the  wife,  in  order 
to  bind  herself  or  her  paraphernal  or  dotal  property,  must, 
according  to  the  amount  involved,  be  examined  at  chambers  bj^  the 
judge  of  the  district  or  parish  in  which  she  resides,  separate  and 
apart  from  her  husband,  touching  the  objects  for  which  the  money 
is  to  be  borrowed  or  debts  contracted,  and  if  he  shall  ascertain  either 
one  or  the  other  are  for  her  husband's  debts,  or  for  his  separate 
benefit  or  advantage,  or  for  the  benefit  of  his  separate  estate,  or  of 
the  community,  the  said  judge  shall  not  give  his  sanction  author- 
izing the  wife  to  perform  the  acts  or  incur  the  liabilities  set  forth  in 
Article  126. 

(New   Article)   2398;   15  A.  54;   21  A.  398;   22  A.  457;  23  A.  538;  24  A.  89;  R.  S. 
1714,  2433,  3982;  Acts  1855,  p.  264. 


Wife  can  not,  except  in  case  of  fraud, 
disprove  certificate  of  judge  and  lier  au- 
thentic declarations.  32  A.  1200;  37  A. 
1210;  Manning  Unreported  Cases,  431. 

Estoppel  as  to  married  woman  who 
attempts  fraud.  37  A.  324,  Chaffe  vs.  Watts ; 
33  A.  626;  32  A.  1103;  C.  C.  2291,  2288. 

In  order  to  protect  the  wife  she  can  show 
the  real  motive  for  the  contract  or  transac- 
tion, and  is  not  estopped  by  her  declara- 
tions in  the  act.  46  A.  343,  Lester  vs. 
Sheriff. 

Suretyship  for  others  than  her  husband 
may  be  entered  into  by  a  married  woman 
properly  authorized.    32  A.  203;  30  A.  775. 

Sale  of  separate  property  can  not  be  made 
by  married  woman  unless  authorized.  30 
A.  1117,  Foreman  vs.  Saxon. 


Judicial  authorization  to  contract  or  sue 
is  properly  granted  when  husband  does  not 
support  his  wife.  39  A.  230.  LeBlanc  vs. 
Rougeau.  Husband  may  appeal  from  order 
authorizing.    Id. 

The  certificate  of  a  judge  authorizing  a 
married  woman  to  borrow  money  and  mort- 
gage her  property  for  her  separate  use  and 
benefit  shifts  the  burden  of  proof  as  to  the 
character  of  the  engagement  from  the  cred- 
itor to  the  wife.  49  A.  201,  Berwick  vs. 
Sheriff. 

Where  on  the  face  of  an  act  of  mortgage 
by  the  wife  knowledge  was  brought  home 
to  the  mortgagee  that  the  money  about  to 
be  borrowed  was  intended  to  be  used  for 
the  purposes  of  cultivating  plantation  for 
the  benefit  of  community,  wife  will  not  be 
bound.    Id. 
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Of  The  Rights  and  Duties  of  Married  Persons.     Art.  129 

Art,  128.  Id.  Judge's  Certificate.  If  the  wife  shall 
satisf}'  the  judge  that  the  money  about  to  be  borrowed  or  debt  con- 
tracted is  solely  for  her  separate  advantage,  or  for  the  benefit  of  her 
paraphernal  or  dotal  property,  then  the  judge  shall  furnish  her  with 
a  certificate  setting  forth  his  having  made  such  examination  of  the 
wife  as  is  required  by  Article  127,  which  certificate,  upon  presenta- 
tion to  a  notary,  shall  be  his  authority  for  drawing  an  act  of  mort- 
gage, or  other  act  which  may  be  required  for  the  securit}'  of  the 
debt  contracted,  and  shall  be  r.::nexed  to  the  act,  which  act,  when 
executed  as  herein  prescribed,  shall  furnish  full  proof  against  her 
and  her  heirs,  and  be  as  binding  in  law  and  equity  in  all  courts  of 
this  State,  and  have  the  same  effect  as  if  made  by  a  fern  in  e  sole. 

(New  Article);  32  A.  203;  R.  S.  1714,  1715,  2434.  3083;  Acts  1S55,  p.  214. 


Creditor  need  not  look  beyond  the  eertill- 
cate.  nor  show  that  niortjrage  inured  to 
wife's  benefit.  35  A.  1186.  Darling  vs.  Leh- 
man. Abraham  cic  Co.;  35  A. 629, Dougherty 
V?.  Hibernia  Ins.  Co.;  32  A.  1197,  McLellan 
vs.  Dane.  A  mortgage  for  a  different  pur- 
pose and  sura  irregular.  29  A.  123,  Conrad 
vs.  Leblanc. 

Separate  Ai>vantage.— A  pre-existing 
valid  mortgage.  31  A.  832,  0*Keefe  vs. 
Handy. 

A  note  antedating  the  mortgage  not  con- 
clusive that  debt  pre-existed.  26  A.  714, 
Brooks  vs.  Stewart. 

When  Wife  May  Attack.— On  the 
ground  of  fraud,  or  marital  coercion  con- 
curred in  by  or  knoxon  to  the  creditor.  37 
A.  209,  Gibson  vs.  Hitchcock;  31  A.  832, 
0*Keefe  vs.  Handy. 


Where  the  creditor  knew  the  loan  was 
for  husband's  benefit.  31  A.  734,  Hall  vs. 
Wvche;  30  A.  940,  Barth  vs.  Casa;  26  A. 
737,  Koechlin  vs.Loeber;  30  A.  291,  Clave- 
rie  vs.  Girodias. 

Where  the  creditor  did  not  know  the  loan 
was  for  the  husband  he  is  fully  protected. 
28  A.  232,  Locke  vs.  Lafitte.  Dutilho  iS:  Co. ; 
32  A.  1103,  Henry  vs.  Gauthreaux;  28  A. 
494,  rilcher  vs.  Pugh  ct  Schwartz. 

Burden  of  Proof.— In  suit  to  invalidate 
mortgage  is  on  the  wife,  35  A.  1186.  Dar- 
ling vs.  Lehman.  Abraham  &  Co.;  29  A. 
249.,  Blake  vs.  Nelson;  26  A.  401.  Feltus 
vs.  Blanchin ;  49  A.  201 .  Berwick  vs.  Sheriff. 

In  order  to  protect  herself  she  can  show 
real  motive  of  contract,  and  is  not  estopped 
by  her  declaration  in  the  act.  46  A.  343, 
Lester  vs.  Sheriff. 


Art.  129.  Wife's  Renunciation  of  Rights.  Married 
women  above  the  age  of  twenty-one  years  shall  have  the  right, 
wnth  the  consent  of  their  husbands,  by  act  passed  before  a  notary 
public,  to  renounce  in  favor  of  third  persons  their  matrimonial, 
dotal,  paraphernal  and  other  rights.  The  notary  public,  before 
receiving  the  signature  of  an\^  married  woman,  shall  detail  in  the 
act,  and  explain  verbally  to  said  married  woman,  out  of  the  pres- 
ence of  her  husband,  the  nature  of  her  rights  and  of  the  contract 
she  agrees  to. 

(Xew  Article) ;  37  A.  85, Factors  and  Traders'  Insurance  Company  vs.  Warren;  K.  S., 
Sees.  1717,  2518,  3985. 


Wife  is  estopped  when  she  attempts  a 
fraud.    37  A.  324,  Chaffe  vs.  Watts. 

Wife  is  not  estopped  by  declaration  that 
she  has  received  payment  from  her  husband 
of  paraphernal  funds  of  hers  received  by 
him  and  converted  to  her  own  use,  coupled 
with  an  authorization  to  recorder  to  erase 
her  mortgage,  from  contesting  the  truth- 
fulness of  the  same,  and  from  contesting 
the  erasure  of  mortgage  bond  thereon.  49  A. 
1393,  Securities  Co.  vs.  Talbert. 

Wife  can  introduce  parol  evidence  to 
contradict  such  declarations.    Id. 


A  judgment  rendered  in  a  suit  between  a 
mortgage  creditor  of  the  husband  and  his 
wife,  based  on  a  compromise  of  her  rights  or 
an  abandonment  of  her  title,  can  not  sup- 
port the  plea  of  res  Judicata  or  estoppel 
in  subse(iuent  litigation  between  same  par- 
ties about  the  same  subject  matter.  47  A. 
1259,  Luckett,  Under- tutor,  vs.  Trust  Com- 
pany. 

An  act  of  renunciation  by  a  married  wo- 
man can  not  operate  in  favor  of  mortgage 
creditor  of  husband,  unless  same  is  evi- 
denced by  authentic  act.  47  A.  1269,  Luck- 
ett, Under-tutor,  vs.  Trust  Company. 
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Art.  130.  Civil  Code  of  Louisiana. 

Art.  130  [  130 j.  Id.  By  Agent  When  Absent.  A  married 
woman  having  a  mortgage  or  privilege  on  the  property  of  her 
husband  may  appoint  one  or  more  agents,  with  power,  in  her  behalf,* 
during  her  temporary  or  permanent  absence  from  the  State,  to 
intervene  in  anj^  contract  of  mortgage  or  sale  made  by  the  hus- 
band, and  sign  in  her  behalf  such  renunciation  of  said  mortgage 
or  privilege  as  the  wife  herself  might  do,  if  personally  present, 
and  such  power  may  be  either  general  or  special,  and  may  be  exe- 
cuted, in  the  United  States,  before  any  judge  or  justice  of  the 
peace,  or  notary,  or  commissioner  of  this  State,  and  in  foreign 
countries,  before  any  consul,  vice  consul  or  consular,  or  commercial 
agent  of  the  United  States. 

(N^ew  Article)  R.  S.  1718,  3980. 

Art.  131   [128 J.  If  the  Wife  is  a  Public  Hercliajnt.     If 

the  wife  is  a  public  merchant,  she  may,  without  being  empowered 
by  her  husband,  obligate  herself  in  anything  relating  to  her  trade ; 
and,  in  such  case,  her  husband  is  bound  also,  if  there  exists  a  com- 
munity of  property  between  them. 

She  is  considered  as  a  public  merchant,  if  she  carries  on  a 
separate  trade,  but  not  if  she  retails  only  the  merchandise  belong- 
ing to  the  commerce  carried  on  by  her  husband. 

C.  X.  220, (lit);  n  Toul.,  21-23;  C.  C.  1786;  3  Rob.  329;  6  A.  57;  12  A. 350;  15  A. 
277;  16  A.  50;  17  A.  113. 

Business  must  be  conducted  in  wife's  ;  the  subsequent  use  or  disposition  of  them- 
name  and  separate  from  her  husband.  40  |  34  A.  1048,  Zuberbier  &  Behan  vs.  Prud. 
A.  262,  Qucy rouse  vs.  Capmartin.  |  homme. 

BoardiuK-house  keeper  not  a  public'  To  recover  against  a  naarried  woman  as  a 
merchant.  25  A.  38;  33  A.  595,  Isaacson  vs.  P^J^lic  merchant,  plaintiff  must  show  that 
S[eutz  I  dc^ci^dai^t  was  a  public  merchant  and  that 

I  the  obligation  sued  on  related  to  herbusi- 

One  selling  ^oods  to  a  married  woman  as  I  ness.  M  A.  528,  Friedlander  vs  Schmal- 
a  public  merchant  is  not  concerned  with  |  inski. 

Art.  132  [1291.  "  If  the  Husband  is  Under  Interdic- 
tion or  Absent,  If  the  husband  is  under  interdiction  or 
absent,  the  judge  may,  when  satisfied  of  the  fact,  authorize  the 
w  ife  to  sue  or  be  sued,  or  make  contracts. 

C.  P.  55:  2  R.  282;  11  R.  506;  I  A.  264;  9  A.  197:  21  A.  676;  C.  X.  222,  lit. 

Art.  133  [130].  Every  General  Authority.  Every  gen- 
eral authority,  even  although  stipulated  for  in  the  marriage  con- 
tract, is  void,  except  so  far  as  it  respects  the  administration  of  the 
propert}'  of  the  wife. 

Toul.  II,  29:  C.  X.  223,  (lit.) 

Where  husband  has  no  domicile  in  State,         Parish  judge    mi^ht  authorize  contracts 
any  judge  may  authorize.   29  A.  252,  Blake     under  $500.  34  A.  402,  Michel  vs.  Knox, 
vs.  Nelson. 

In  the  absence  of  husband  judge  alone  If  husband  was  absent  It  will  be  presumed 
may  authorize  a  mortgage  under  126,  127  I  the  judge  knew  it.  32  A.  203,  Hollingsworth 
and  128.  32  A.  1103,  Henry  vs.  Gautbreaux.  j  vs.  Spanier. 

Art.    134   |i:^l].    **  Proceedings  to  Annul.''      Proceed- 
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Of  Husband  and  Wife. 


Art.  136. 


ings  to  annul  the  acts  of  the  wife  for  want  of  authority,  can  be 
instituted  only  by  the  husband  or  wife,  or  by  their  heirs. 

C.  N.  325,  (lit.);  VH  Toul.,  p.  749;  3  R.  76;  27  A.  120,  Cronan  vs.  Cochran;  32  A. 
487,  Walker  vt.  Barelli;  34  A.  402,  Michel  vs.  Knox. 


Domicile. 
▼8.  Hl3  Wife. 


-For  suit.  40  A.  459,  Lar^ee 


For  capacity  of  wife  in  particular  cases, 
se^  the  following  articles : 

ArbitraUons,  3101. 

Caratrix  of  interdict  and  hasband,  413. 
Deposits  by  and  with,  2935,  2936. 
Donations  inter  vivos,  1480. 
DonaUons,  acceptance  of,  1545-1558. 
Donations  to  hasband  dnring  marriage, 
1746,  1749, 1751. 
Bxecntorship,  acceptance  of,  1664. 
Hnsband,  contracts  with,  1790-2446. 
Mandate,  action  under,  1787,  3001. 


Sale  of  dotal  effects,  2360. 

Sale  of  paraphernal  effects,  2390, 2394. 

Sale  of  movables  after  separation  of  prop- 
erty, 2435. 

Sale  to  husband,  2446. 

Servitudes,  creation  of,  731. 

Successions,  acceptance  of,  1005. 

Succes8ion8,renunciation8  of,  1019. 

General  rules  as  to  capacity^  ratification  and 
effect  of  her  contracts,  1786-1795. 

Failure  of  husband  to  authorize  act,  if  a 
nullity,  is  a  relative  nullity  that  may  be  re- 
voked by  suit,  and  such  a  suit  can  only  be 
brought  by  the  husband  or  his  heirs,  37  A. 
779,  Rouyer  vs.  Carroll. 


Art.  135  [132].  Wife's  Testament.     The  wife  may  make 
her  last  will  without  the  authority  of  her  husband. 

C.  N.  226,  (lit.) ;  H  Toul.,  30;  C.  C.  1480. 


CHAPTER  6. 


Of  the  Dissolution  of  Marriage. 

Art.  136  [136].  The  Bond  of  Matrimony  is  Dissolved, 

.     1.  By  the  death  of  the  husband  or  wife ; 

2.  By  a  divorce  legally  obtained ; 

3.  Whenever  the  marriage  is  declared  null  and  void,  for  one 
of  the  causes  mentioned  in  the  fourth  chapter  of  this  title ;  or  when 
another  marriage  is  contracted,  on  account  of  absence,  when  author- 
ized by  law. 

Separation  from  bed  and  board  does  not  dissolve  the  bond  of 
matrimony,  since  the  separated  husband  and  wife  are  not  at  liberty 
to  marry  again ;  but  it  puts  an  end  to  their  conjugal  cohabitation 
and  to  tiie  common  concerns  which  existed  between  them. 

O.  C,  p.  28;  10  La.  114,  Taylor  vs.  Felps;   C.  X.  227,  123-155;   11  A.  657;   22  A.  10; 
Actii  1827,  p.  130. 


Separation  from  bed  and  board  dissolves 
commnnity  of  acquets  and  ic^ins.  123, 
135. 

Ten  years  absence  and  decree,  80. 

A.  was  divorced  In  New  York,  but  went 
with  a  New  York  woman  to  Connecticut 
and  married.  Marriage  held  valid.  86N.Y., 
18,  Van  Voorhis  vs.  Brintnell. 

Separation  from  bed  and  board  does  not 
bar  marital  fourth  (11  A.  667) :  nor  the  $1000 
privileire.  22  A.  0,  Succef  sion  of  Liddell. 


Divorce  by  husband  for  abandonment  in 
another  State  will  not  be  allowed  in  this 
State  on  husband  making  his  domicile  here. 
42  A.  437,  Heath  vs.  Heath. 

Divorce  a  question  of  status.  95  U.  S. 
734,  735,  Pennoyer  vs.  Xeff. 

The  hnsband  presumed  to  be  the  father 
of  child  bom  after  separation  from  bed  and 
board.  47  A.  1321.  McNeely  Tutrix,  vs. 
McNeely,  Executor,  et  al.;  C.  N.  312. 
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Art.  187.  Civil  Code  of  Louisiana. 

CHAPTER  7. 
Of  Second  Marriages. 

Art.  137  [13i].  Second  Marriage  of  >Vife.  The  wife  shall 
not  be  at  liberty  to  contract  another  marriage  until  ten  months 
after  the  dissolution  of  her  preceding  marriage. 

960  C.  X.  228  (//(.)— Toul.  I,  420,  VII.  572,  681;  O.  C.  p.  28,  a.  31;  C.  C.  960. 

TITLE  V. 


OF    SEPARATION  FROM  BED   AND  BOARD,  AND  OF  DIVORCE. 


CHAPTER  1. 

Of  the  Causes  of  Separation  from  Bed  and  Board ^  and  of  Divorce. 

Art.  138  [188].  Separation  from  Bed  and  Board, 
Causes  for.  Separation  from  bed  and  board  may  be  claimed 
reciprocally  for  the  following  causes : 

1.  In  case  of  adultery  on  the  part  of  the  other  spouse. 

2.  When  the  other  spouse  has  been  condemned  to  an  infamous 
punishment. 

3.  On  account  of  habitual  intemperance  of  one  of  the  married 
persons,  or  excesses,  cruel  treatment,  or  outrages  of  one  of  them 
toward  the  other,  if  such  habitual  intemperance,  or  such  ill  treat- 
ment is  of  such  a  nature  as  to  render  their  living  together  insup- 
portable. 

4.  Of  a  public  defamation  on  the  part  of  one  of  the  married 
persons  toward  the  other. 

5.  Of  the  abandonment  of  the  husband  by  his  wife,  or  the  wife 
by  her  husband. 

6.  Of  an  attempt  of  one  of  the  married  persons  against  the  life 
of  the  other. 

7.  When  the  husband  or  wife  has  been  charged  with  an 
infamous  offence  and  shall  actually  have  fled  from  justice,  the  wife 
or  husband  of  such  fugitive  may  claim  a  separation  from  bed  and 
board,  on  producing  proofs  to  the  judge  before  whom  the  action  for 
separation  is  brought  that  such  husband  or  wife  has  actually  been 
guilty  of  such  infamous  offence,  and  has  fled  from  justice. 

(Xew  article)  2  Toul.  92;  2  Zach.  147,  149;  Divorce  for  Disbelief,  1  Cor.,  Chap.  7, 
verses  12  to  15;  amended  and  re-enacted  Act  76  of  1870;  also  re-enacted  Act  22  of  1877, 
Extra  Session,  p.  192;  45  A.  282,  Butler  vs.  Washington;  143,  145;  C.  K.  229,  280 
231,  232-233-251,  259,260,  303;  R.  S.  119^;  Acts  1827,  p.  130;  Acts  1832,  p.  152;  Acta  1855 
p.  376;  Acts  1857,  p.  137;  Acts  1870,  No.  76. 
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Of  Separation  Prom  Bed  and  Board. 


Art.  139, 


This  act  was  not  repealed  by  Act  76  of 
1870,  nor  by  Act  122  of  1877,  E.  S.  32  A. 
1176;    35   A.    872,  Bates  vs.  Behan. 

**  Excesses  and  Cruel  Treatment," 
What  are.  86  A.  588,  Maelain  \s.  Leahy ; 
36  A.  676,  Jolly  vs.  Weber;  45  A.  1364,  De 
Lesdemier  vs.  De  Lesdemler. 

Separation  denied  in  suit  alleging  their 
living  together  to  be  insapportable.  27  A. 
594.  Scott  vs.  Scott. 

Cruel  treatment  and  failure  to  support. 
28  A.  91,  Castell  vs.  Castell;  16  L.  61. 

Separation  granted  for  cruel  and  outrage- 
ous excesses,  even  where  other  spouse  is 
of  a  quarrelsome  disposition.  39  A.  475, 
Machado  vs.  Boult. 

Social  position,  education  and  refinement 
of  parties  to  be  considered  in  establishing 
cruelty  and  outrages.  34  A.  301,  TerreU 
vs.  Boarman. 

Habitual  Intemperance,  What  is.  39 
A.  491 ,  Macic  vs.  Handy. 

Public  Defamation,  What  is.  34  A. 
611,  Cass  vs.  Cass;  14  A.  886. 

Defamation  in  petition  is  no  cause  for  re- 
conventional  claim  of  separation.  16  A.  94, 
Homes  vs.  Carrier;  34  A.  301,  615. 

Declaration  in  petition  that  wife  is  an 
actual  and  confirmed  inebriate  is  public 
defamation.  45  A.  1866,  De  Lesdemier  V8« 
De  Lesdemier. 


ABANi>ONMENT.~If  the  wife  wilfully  and 
maliciously  decline  to  accompanv  her  hus- 
band to  a  new  home  without  any  just  or 
reasonable  cause,  it  is  an  act  of  desertion  on 
her  part.    45  A,  664,  McLean  vs  James. 

Wife's  refusal  to  follow  her  husband.  36 
A.  70,  Gahn  vs.  Darby;  5  N.  g.  60,  Chretien 
vs.  Her  Husband;  9  A.  817;  13  A.  1. 

Flight  from  Justice,  What  is.  34  A. 
303,  Terrell  vs.  Boarman. 

Where  Both  Parties  Are  at  Fault.— 
84  A.   135,    Castenado  vs.    Fortier;  12  A. 

882. 

Relative  or  proportional  wrongs,  32  A. 
643,  Dillon  vs.  Dillon. 

Adultery.— Marriage  under  error.  1 
Bishop  on  Divorce,  Sees.  708,  709,  710;  85 
A.  872,  Bates  vs.  Behan. 

Reconciliation.— Living  in  same  house 
but  in  different  rooms  not  a  reconciliation. 
86  A.  842,  Jacobs  \i,  Tobleman. 

Reconciliation  a  bar  to  the  action.  48  A. 
858,  O'Grady  vs.  Larkin. 

Failure  to  Support^  where  the  parents  of 
the  wife  are  living  on  husband's  property. 
50  A.  291,  Lane  vs.  Bursha. 

General  Statements  of  witnesses  that 
defendant  spouse  has  ill  treated  the  other, 
or  that  their  living  together  is  insupporta- 
ble, are  not  sufficient  to  justify  a  judgment 
of  separation.  49  A.  1714,  Ogden,  Hus- 
band, vs.  Hebert,  Wife. 


Art.  139  [139].  Divorce,  Causes  for.  Married  persons 
may  also  reciprocally  claim  a  divorce  for  the  several  causes  enumer- 
ated in  article  one  hundred  and  thirty-eight ;  but,  except  in  the  cases 
where  the  husband  or  wife  may  have  been  sentenced  to  an  infamous 
punishment,  or  guilty  of  adultery,  no  divorce  shall  be  granted, 
unless  a  judgment  of  separation  from  bed  and  board  shall  have 
been  rendered  between  the  parties,  and  one  year  shall  have  expired 
from  the  date  of  the  judgment  of  separation  from  bed  and  board, 
and  no  reconciliation  shall  have  taken  place.  In  the  cases  excepted 
above,  a  judgment  of  divorce  may  be  granted  in  the  same  decree 
which  pronounces  the  separation  from  bed  and  board. 

(New  article  as  amended  by  Act  122  of  1877,  E.  S.);  R.S.  1190-1192;  Acts  1855,  p 
376;  Acts  1870,  p.  108. 


Proof  mav  be  inferential.    45  A. 
Bntler  vs.  Washington;  49  A.  241,  Siebert 
vs.  Klapper;  39  A.  491,  Mack  vs.  Handy. 

Rkconoiliatiok.— After  separation  from 
bed  and  board  and  after  legal  delays  the 
guilty  spouse  can  not  claim  divorce  on 
ground  tliere  is  no  reconciliation.  32  A. 
1139,  Johnston  vs.  Johnston. 

After  two  years  the  spouse  against  whom 
judgment  of  separation  has  been  granted 
may  procure  divorce.    Act 25  of  1898.  p.  35. 

The  fact  that  no  reconciliation  has  talcen 
place  must  be  proved.  38  A.  903,  Van  Hoven 
vs.  Weller. 


Nullity  of  Jui>gment  of  separation 
may  be  proved  on  application  for  absolute 
divorce.    32  A.  1174,  Dasplt  vs.  Ehringer. 

Divorce  allowed  at  once  for  adultery 
and  sentence  to  infamous  punishment  and 
for  other  causes  after  lapse  of  one  year 
without  reconciliation.  Act  122  of  1877,  Ex, 
8e88.,  p.  192. 

General  statements  that  one  spouse  has 
ill  treated  the  other,  or  rendered  their  living 
together  insupportable,  is  Insufficient.  49 
A.  1716,  Ogden  vs.  Hebert. 
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Art.  140.  Civil  Code  op  Louisiana. 

CHAPTER  2. 

Of  /he  Proceedings  of  Separation  from  Bed  and  Board. 

Art.  140  [140].  Separation,  How  Claimed.  Separation 
is  to  be  claimed,  sued  for  and  pronounced  in  the  competent  courts 
of  justice ;  it  can  not  be  made  the  subject  of  arbitration. 

C.  N.  234,  276,  294;  45  A.  288,  Butler  vs.  Washington. 

Art.  141  [141].  Id.  When  Defendant  Absent.  When 
the  defendant  is  absent,  or  incapable  of  acting  from  any  cause,  an 
attorney  shall  be  appointed  to  represent  him,  against  whom,  con- 
tradictorily, the  suit  shall  be  prosecuted. 

(New  Article)  R.  S.  1190;  45  A.  2$3,  286  Batler  vs.  Washington. 
Snch  a  judgment  would  be  binding.    96  U.  S.  734,  Pennoyer  vs.  Neff. 

Art.  142  [142].  Id.  Cause  Occurring  in  Foreign 
Country,  but  Marriage  Contracted  in  Louisiana.  When- 
ever a  marriage  shall  have  been  contracted  in  this  State,  and  the 
husband  after  such  marriage,  shall  remove  or  shall  have  removed 
to  a  foreign  country  with  his  said  wife,  if  said  husband  shall  be- 
have or  have  behaved  toward  his  wife  in  said  foreign  country  in 
such  a  manner  as  would  entitle  her,  under  our  laws,  to  demand  a 
separation  from  bed  and  board,  it  shall  be  lawful  for  her,  on  return- 
ing to  the  domicile  where  her  marriage  was  contracted,  to  institute 
a  suit  there  against  her  said  husband  for  the  purposes  above  men- 
tioned, in  the  same  manner  as  if  they  were  still  domiciliated  in 
said  place,  any  law  to  the  contrary  notwithstanding.  In  such  cases 
an  attorney  shall  be  appointed  by  the  court  to  represent  the  absent 
defendant ;  the  plaintiff  shall  be  entitled  to  all  the  remedies  and 
conservatory  measures  granted  by  law  to  married  women,  and  the 
judgment  shall  have  force  and  effect  in  the  same  manner  as  if  the 
parties  had  never  left  the  State. 

(New  Article)  56,  C.  P.   196;  R.  S.  1198;  Acts  1856,  p.  9;  44  A.  121,  Hyman  )Jch- 
tenstein  V8.  Scblenker  &  Hirsh. 

Plack     to     Sue.      Where    a    foreign  i  diction   (32  A.  606,  D-Anvilliers  vs.    Her 

woman    at   her   domicile    marries  a  citi-  i  Huslmnd},     or    may    he    sued    here    after 

zen  of  this  State  intending  to  return  and  abandonment.      40    A.    457,    Laiquier    vs. 

live  with  him  here,  our  courts  have  juris-  I  Wife. 

Art.  143  [141].  Id.  For  Abandonment.  Separation 
grounded  on  abandonment  by  one  of  the  married  persons  can  be 
admitted  only  in  the  case  when  he  or  she  has  withdrawn  himself  or 
herself  from  the  common  dwelling  without  a  lawful  cause,  has  con- 
stantly refused  to  return  to  live  with  the  other,  and  when  such 
refusal  is  made  to  appear  in  the  manner  hereafter  directed. 

2  L.  523;  see  138,  Abandonment;  5  N.  S.  60;  13  A.  1 ;  R.  8.  1190. 
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Of  Separation  Prom  Bed  and  Board. 


Art.  146 


Art,  144  [142].  Absence  for  Lawful  Cause.  The  absence 
of  the  husband  or  wife,  which  has  had  a  lawful  cause,  although  it 
shall  appear  that  the  absentee  has  not  been  heard  of,  can  not 
authorize  a  demand  of  separation,  except  so  far  as  is  provided  in 
the  title :  Of  Absentees. 

80. 


Wife*8  abode    in    domicile   assigned  by 
judge  in  her  prior  salt  for  separation  is  law- 


fal  cause  of  absence. 
Weber. 


A.  676,  Jolly  vs. 


Art.  145  [143].  Abandonment;  How  Proved;  Proceed- 
ings. The  abandonment  with  which  the  husband  or  wife  is  charged 
must  be  made  appear  by  the  three  reiterated  summonses  made  to 
him  or  her  from  month  to  month,  directing  him  or  her  to  return  to 
the  place  of  the  matrimonial  domicile,  and  followed  by  a  judgment 
which  has  sentenced  him  or  her  to  comply  with  such  request, 
together  with  a  notification  of  the  said  judgment,  given  to  him  or 
her  from  month  to  month  for  three  times  successively. 

The  summons  and  notification  shall  be  made  to  him  or  her  at 
the  place  of  his  or  her  usual  residence,  if  he  or  she  lives  in  this 
State,  and,  if  absent,  at  the  place  of  the  residence  of  the  attorney 
who  shall  be  appointed  to  him  or  her  by  the  judge  for  that  purpose, 
at  the  suit  of  the  husband  or  wife  praying  for  separation  from  bed 
and  board. 

138, 152;  C.  P. 116;  8  A.  14;  9  A.  317;  10  A.  156. 


Curator  a<2  hoc  may  be  appointed  wben. 
10  A.  156;  9  A.  34. 

Where  residence  is  assigned.  36  A. 
A77.  Jolly  V8.  Weber. 

Summons.— Most  be  made  to  complete 
proof  of  abandonment.  28  A.  194,  Merrill 
vs.  Flint;  8  A.  15,  Perkins  vs.  Potts;  14  A. 
386,  Bienvenu  vs.  Her  Husband. 

Can  have  no  effect  where  the  wife  has 


been  assigned  a  separate  domicile.  36  A. 
676,  Jolly  vs.  Weber. 

Where  husband  obeys  summons  and  re- 
turns.   50A.  291,Lane  vs.  Bursha. 

Reconciliation  a  bar  to  the  action.  48  A. 
853,  O'Grady  vs.  Larkin, 

The  law  designs  that  the  wife  shall  be 
subjected  to  the  jurisdiction  of  the  court, 
and  the  court  is  left  some  discretion.  48  A. 
837,  Carroll  vs.  CarroU. 


CHAPTER  8. 

Of  the  Provisional  Proceedings  to  which  a  Suit  for  Separation 
or  Divorce  May  Give  Occasion, 

Art.  146  [14i].  Custody  of  Children.  If  there  are  chil- 
dren  of  the  marriage,  whose  provisional  keeping  is  claimed  by 
both  husband  and  wife,  the  suit  being  yet  pending  and  undecided, 
it  shall  be  granted  to  the  wife,  whether  plaintiff  or  defendant, 
unless  there  should  be  strong  reasons  to  deprive  her  of  it,  either 
in  whole  or  in  part,  the  decision  whereof  is  left  to  the  discretion  of 
the  judge. 

(As  ameiided  and  re-enacted,  Act  124  of  18S8),  C.  N.  267,  270;  Acts  1855,  p.  376. 

(Under  this  article  before  amendment  pre- 
liminary custody  was  given  to  tlie  liusband). 

Order  can  not  be  made  ex  parte.  19  A. 
506,  Madden  ts.  Fielding. 


Custody    awarded    husband. 
Gahn  vs.  Darby. 


36    A.   70, 
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Art.  147. 


Civil  Code  op  Louisiana. 


Art.  147  [145].  Assignment  of  Domicile  to  Wife 
Suing.  If  the  wife  who  sues  for  a  separation  has  left  or  declared 
her  intention  to  leave  the  dwelling  of  her  husband,  the  judge  shall 
assign  the  house  wherein  she  shall  be  obliged  to  dwell  until  the 
determination  of  the  suit. 

The  wife  shall  be  subject  to  prove  her  said  residence  as  often  as 
she  may  be  required  to*do  so,  and  in  case  she  fails  so  to  do,  every 
proceeding  on  the  separation  shall  be  suspended. 

C.  N.  268,  269;  46  A.  122, 123,  Subervllle  vs.  Adams. 


Domicile  does  not  apply  where  wife 
lives  with  Mt  parents  In  a  forel^  country. 
32  A.  606,  D'AuvlUler  vs.  Her  Hus- 
band. 


How  assigned.  36  A.  676,  Jolly  vs.  Weber; 
45  A.  709,  Imhoff  vs.  Imhoff. 

Notice  to  Adverse  Parties.- 19  A. 
605,  Madden  vs.  Fielding;  13  A.  151;  6  L, 
577. 


Art.  148  [U6].  Alimony  Allowed  Wife.  If  the  wife 
has  not  a  sufficient  income  for  her  maintenance  during  the  suit  for 
separation,  the  judge  shall  allow  her  a  sum  for  her  support,  pro- 
portioned to  the  means  of  her  husband. 

The  husband  can  not  be  compelled  to  pay  this  allowance,  unless 
the  wife  proves  that  she  has  constantly  resided  in  the  house  ap- 
pointed by  the  judge. 

119,  120;  1  X.  S.  93,  Le  Beau  vs.  Trudeau;  46  A.  123,  Subervllle  vs.  Adams;  15  A. 
593;  18  A.  614,  643;  19  A.  505;  22  A.  264. 


Court  not  inclined  to  construe  the  matter 
of  domicile  rigidly.  48  A.  845,  Carroll  vs. 
Carroll. 

How  order  to  pay  alimony  is  to  be  exe- 
cuted.   9  A.  496,  Compton  vs.  Arial. 

Alimony  can  only  be  claimed  incidentally 


in  separation  or  divorce  proceedings.    18 
A.  613;  Moore  vs.  Moore,  32  A.  16. 

This  article  must  be  construed  with  147 
so  far  as  the  payment  of  alimony  is  con- 
cerned, which  says  the  wife  shall  prove  her 
domicile  when  required  to  do  so,  48  A.  836, 
Carroll  vs.  Carroll.  See  46  A.  119,  Suber- 
vllle vs.  Adams. 


Art.  149  [ltl7].  Inventory  and  Injunction  to  Protect 
Wife's  Rights.  During  the  suit  for  separation,  the  wife  may, 
for  the  preservation  of  her  rights,  require  an  inventory  and  ap- 
praisement to  be  made  of  the  movables  and  immovables  which  are 
in  possession  of  her  husband,  and  an  injunction  restraining  him 
from  disposing  of  any  part  thereof  in  any  manner. 

C.  X.  270;  C.  P.  306;  Toul.  U,  78;  43  A.  870,  Williams,  Wife,  vs.  Goss,  Husband. 


Art.  150  [148].  Nullity  of  Fraudulent  Alienations  and 
Debts  Made  by  Husband.  From  the  day  on  which  the  action 
of  separation  shall  be  brought,  it  shall  not  be  lawful  for  the  hus- 
band to  contract  any  debt  on  account  of  the  community,  nor  to  dis- 
pose of  the  immovables  belonging  to  the  same,  and  any  alienation 
by  him  made  after  that  time  shall  be  null,  if  it  be  proved  that  such 
alienation  was  made  with  the  fraudulent  view  of  injuring  the  rights 
of  the  wife. 


(Amended)  C.  X.  271 ;  6  L.  459;  43  A.  870,  Williams  vs.  Goss. 
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Art.  155. 


Reyenues  of  com m unity  collected  by 
hofiband  are  not  chargeable  to  bira  in  par- 
tition bat  are  recoverable  on  injunction 
bond,  33  A.  1191,Beopple  vs.  Green.  See 
however,  35  A.  95,  Dillon  vs  Dillon. 


Hasband  required  to  account  for  revenues. 
32  A.  85,  Belden  vs.  Hanlon. 

Wife  after  separation  may  attack  simu- 
lated mortgages  by  third  opposition.  32  A. 
85,  Belden  vs.  Hanlon. 


Art.  151  [151].  Divorce,  Same  Provisional  Proceed- 
ings in  Action  for.  The  action  for  divorce  shall  be  accompanied 
with  the  same  provisional  proceedings  to  which  a  suit  for  separa- 
tion from  bed  and  board  may  give  rise. 

(New  Arlicle)  R.  S.  1194;  Acts  1855,  p.  377. 


CHAPTER  4. 

Of  Objections  to  the  Action  of  Separation  from  Bed  and  Board ^ 

and  of  Divorce. 

Art.  152  [li9].  Reconciliation,  Effects  of.  The  action 
of  separation  shall  be  extinguished  by  the  reconciliation  of  the 
parties,  either  after  the  facts  which  might  have  given  ground  to 
such  action,  or  after  the  action  had  been  commenced. 

C.  N.  272;  Tool.  II,  106;  O.  C,  p.  32  a,  16;  48  A.  854,  O'Grady  vs.  Larkin;  9  L.  243; 
14  A.  386;  18  A.  414-643;  Acts  1855,  p.  376. 


Reconciliation  not  a  bar  where  Ill-treat- 
ment or  pablic  defamation  have  been  re- 
newed.   34  A.  611,  Cas8  vs.  Cass. 

Forbearance  and  patience  are  not  to  be 
constraed  as  a  condonation  or  reconcilia- 
tion.   34  A.  301,  Terrell  vs.  Boarman. 

Not  to  be  inferred  from  living  in  same 


house  a  short  time  but  in  different  apart- 
ments. 36  A.  842,  Jacobs  vs.  Tobelman; 
36  A.  73,  Gahn  vs.  Darby. 

Connivance  at  wife's  transgression  debars 
husband  from  suing.  39  A.  216,  Bour>2:eois 
vs.  Chauvin. 


Art.    153    [1501.    Fresh   Cause  After   Reconciliation. 

In  either  case  the  plaintiff  shall  be  precluded  from  bringing  his 
action ;  but  he  shall  be  at  liberty  to  bring  a  new  suit  for  causes 
arising  since  the  reconciliation,  and  therein  make  use  of  the  former 
motives  to  corroborate  his  new  action. 

C.  N.  273,  (IU.)\  Toul.  I[,  61 ;  14  A.  386,  Bienvenu  v?.  Her  Husband. 


Renewal  of  ill  treatment  after  reconcilia- 
doD  re-entitles  to  action.  34  A.  611,  Cass 
vs.  Cass;  34  A.  301.  Terrell  vs.  Boarman, 


36  A.  679,  Jolly  vs. 
O'Grady  vs.  Larkin. 


Webber;    48  A.  854, 


Art.  154  [15i].  Same  Exceptions  In  Action  for  Di- 
vorce. The  exceptions  to  an  action  of  divorce  shall  be  the  same 
as  those  to  the  action  of  separation  from  bed  and  board,  established 
by  Articles  152  and  153  of  the  Civil  Code. 

/'Xew  Article)  R.  S.  1193. 

CHAPTER  5. 

Of  the    Ejects  of    Separation  fro^n    Bed  and    Boards  and    of 

Divorce. 

Art.    155    [151].     Separation    of    Property    Ensues. 
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Art.  15(i.  Civil  Code  of  Louisiana. 

Separation  from  bed  and  board  carries  with  it  separation  of  goods 
and  effects. 

123;  C.  N.  311  (nearly  lit,);  Toul.  II,  78,  104;  O.  C.  34;  Poib.Oont.de  Mar.,N.  523; 
14  A.  618:  45  A.  1365,  De  Lesdemier  vs.  De  Lesdernier. 

Art.    156    [152].   Donations  and  Advantages,   Effect 

On.  In  case  of  separation  from  bed  and  board,  the  party  against 
whom  it  shall  have  been  pronounced  shall  lose  all  the  advantages 
or  donations  the  other  party  may  have  conferred  by  the  marriage 
contract  or  since,  and  the  party  at  whose  instance  the  separation 
has  been  obtained  shall  preserve  all  those  to  which  such  party 
would  have  been  entitled  ;  and  these  dispositions  are  to  take  place 
even  in  case  the  advantages  and  donations  were  reciprocally  made. 

(Amended)  226;  G.  N.  299,  300;  Acts  1855,  p.  376. 

Art.  157  [153].  Children,  Custody  of.  In  all  cases  of 
separation,  the  children  shall  be  placed  under  the  care  of  the  party 
who  shall  have  obtained  the  separation,  unless  the  judge  shall,  for 
the  greater  advantage  of  the  children,  and  with  the  advice  of  the 
family  meeting,  order  that  some  or  all  of  them  shall  be  entrusted 
to  the  care  of  the  other  party. 

In  all  cases  of  divorce,  the  minor  children  shall  be  placed 
under  the  tutorship  of  that  •  party  who  shall  have  obtained  the 
divorce. 

(Amended)  C.  N.  302. 

Party  obtaining  divorce  does  not  forfeit  |  Not  necessary  that  custody  be  awarded 
custody  of  children  by  marrying  again.  37  in  iadgment.  37  A.  183,  Lemanler  vs. 
A.   133,  Lemunler  vs.  McCearly.  |  McCearly. 

Art.  158  [154].  Cliildren,  Riglits  of.  This  separation  or 
divorce  shall  not  in  any  case  deprive  the  children  bom  of  the  mar- 
riage of  any  of  the  advantages  which  were  secured  to  them  by  law, 
or  by  the  marriage  contract  of  their  father  and  mother ;  but  there 
is  no  right  to  any  claim  on  the  part  of  such  children,  except  in  the 
manner  and  under  the  circumstances  where  such  claims  would 
have  taken  place  if  there  had  been  no  separation. 

(Amended)  V.  X.  304,  (almost  similar);  Acte  1855,  p.  376;  45  A.  420,  Monnier  vs. 
Contejean. 

Art  159  1 159].  Divorce,  Effect  of.  The  effects  of  a  divorce 
shall  not  only  be  the  same  as  are  determined  in  the  case  of  a  sep- 
aration from  bed  and  board,  but  it  shall  also  dissolve  forever  the 
bonds  of  matrimony  between  the  parties,  and  place  them  in  the 
same  situation  with  respect  to  each  other  as  if  no  marriage  had 
ever  been  contracted  between  them. 

(Xew  Article)  R.  S.  1195;  Acts  1855,  p.  374. 

The  husband  is  presumed  to  be  tbe  father  |  and  board  and  before  final  divorce.  47  A. 
of  a  child  born  after  separation  from  bed  |  1322,  McXeely  vs.  McNeely. 

Art.  160  [160J.  Alimony  to  Wife  on   Divorce.    If  the 
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Of  Master  and  Servant. 


Art.  163. 


wife  who  has  obtained  the  divorce  has  not  sufficient  means  for  her 
maintenance,  the  court  may  allow  her  in  its  discretion,  out  of  the 
property  of  her  husband,  alimony  which  shall  not  exceed  one-third 
of  his  income. 

This  alimony  shall  be  revocable  in  case  it  should  become  un- 
necessary, and  in  case  the  wife  should  contract  a  second  marriage. 

(New  Article)  R.  8.  1196;  Acts  1855,  p.  377. 


Alimony  mast  be  decreed  in  the  jndgment 
of  divorce  and  not  snbseqaently.  32  A.  13, 
Holbrook  V8.  Holbrook. 

Alimony  for  the  maintenance  of  a  divorced 
wife  is  an  incident  of  the  settlement  of  the 


matrimonial  community  and  is  only  re- 
coverable after  a  decree  of  separation  has 
been  pronounced.  46  A.  124,  Suberville  vs. 
Adams. 


Art.  161  [161].  Adultery,  Accomplice  in,  Marriag^e 
with  Forbidden.  In  case  of  divorce  on  account  of  adultery,  the 
guilty  party  can  never  contract  matrimony  with  his  or  her  accom- 
plice in  adultery,  under  the  penalty  of  being  considered  and  prose- 
cuted as  guilty  of  the  crime  of  bigamy,  and  under  the  penalty  of 
nullity  of  the  new  marriage. 

(Xew  Article)  R.  S.  1197;  Acts  1855,  p.  377. 


39  A.  829  Succession  of  Taylor. 

46  A.  962  Sacoession  of  Hernandez. 

A  prohibited  marriage  where  both  parties 


are  aware  of  the  prohibition  produces  no 
civil  effects.  45  A.  420,  Monnier  vs.  Conte- 
jean. 


TITLE  VL 


OF  MASTER  AND  SERVANT 

CHAPTER  1. 

Of  Servants. 

Art.   162  [162].  Free  Servants.     There  is  only  one  class 
of  servants  in  this  State,  to-wit :  Free  servants. 

(New  Article)  R.  H.  417;  Acts  1865,  p.  42. 


CHAPTER  2. 
Of  Free  Servants. 

Art.  163  [156].  Free  Servants,  Definition  of.  Free 
serv^ants  are  in  general  all  free  persons  who  let,  hire  or  engage 
their  services  to  another  in  this  State,  to  be  employed  therein  at 
any  work,  commerce  or  occupation  whatever  for  the  benefit  of  him 
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Art.  164.  Civil  Code  op  Louistana. 

who  has  contracted  with  them,  for  a  certain  price  or  retribution,  or 
upon  certain  conditions. 

2675,  2745,  2746;  36  A.  967,  Shea  vs*  Reems;  49  A.  1470,  Holmes  V8.   Railroad  Com- 
pany. 

Art.  164  [157].  Id.  There  are  three  kinds  of  free  servants 
in  this  State,  to-wit : 

1.  Hire  of  Services.  Those  who  only  hire  out  their  ser- 
vices by  the  day,  week,  month  or  year,  in  consideration  of  certain 
wages ;  the  rules  which  fix  the  extent  and  limits  of  those  contracts 
are  established  in  the  title :  Of  Letting  or  Hiring. 

2.  Sale  of  Service.  Those  who  engage  to  serve  for  a 
fixed  time  for  a  certain  consideration,  and  who  are,  therefore,  con- 
sidered not  as  having  hired  out,  but  as  having  sold  their  services. 

3.  **  Apprentices."  Apprentices,  that  is,  those  who  engage 
to  serve  any  one  in  order  to  learn  some  art,  trade  or  profession. 

(Amended)  2746;  Acts  1826,  p.  163;  Acts  1855,  p.  38. 

Art.  165  [165].  Regulations  of  Service.  The  regula- 
tions, manner  and  mode  according  to  which  persons  may  be  bound 
to  serve,  either  as  apprentices  or  otherwise,  are  prescribed  by  special 
laws. 

(NewArtlcle)R.S.  70,  84. 

Art.  166  [159].  Minors;  When  Term  of  Service  Expires* 

The  time  of  the  engagement  of  minors,  if  there  be  no  stipulation 
that  it  shall  terminate  sooner,  shall  expire,  for  males,  when  they 
attain  the  age  of  eighteen  years,  and  females  when  they  attain  the 
age  of  fifteen. 

Acts  1826,  p.  163,  repeals  this  article;  R.  S.  72. 

Art.  167  [160].  Five  Years  Limit  of  Service  for  Majors. 

Persons  who  have  attained  the  age  of  majority  can  not  bind  them- 
selves for  a  longer  term  than  five  years. 

R.  S.  75,  82;  see  Acts  1855,  p.  38;  Acts  1866,  p.  28. 

Enticing    away    laborers,    servants  and  I      Hiring  with  another  before  time  of  ser* 
apprentices.    Acts  1866,  p.  24.  |  vice  has  expired.    Acts  1865,  p.  32. 

Art.  168  [161].   Id.  Contracts  Made  in  Foreign  Coun- 
tries.   Engagements  of  service  contracted  in  a  foreign  country  for 
a  longer  term  shall  be  reduced  to  five  years,  to  count  from  the  day 
of  the  arrival  of  the  person  bound  in  this  State. 
See  notes  to  167, 

Art.  i69  [163].  Apprentices,  Duties  and  Rights  of.    An 

implied  condition  of  the  contract  entered  into  between  the  master 
and  bound  servant  or  apprentice  is  that  the  latter  binds  himself  to 
serve  the  former  during  all  the  time  of  his  engagement,  and  the 
master,  on  his  side,  binds  himself  to  maintain  the  indented  servant 
or  apprentice  during  the  same  time. 
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Of  Master  and  Servant.  Art.  173, 

The  master  is  also  bound  to  instruct  the  apprentice  in  his  art, 
trade  or  prcrfession,  and  to  teach  him  or  cause  him  to  be  taught  to 
read,  write  and  cipher. 

K.  8.  79. 

Art.  170  [164].  Specific  Performance  or  Recission  of 
Contract  of  Apprenticeship.  Bound  servants  and  apprentices 
and  their  masters  may  be  compelled  to  the  specific  performance  of 
their  respective  engagements,  but  these  engagements  may  be 
rescinded  before  the  time  fixed  by  the  contract,  either  at  the  suit  of 
such  bound  servants  or  apprentices  respectively,  or  at  the  demand 
of  the  master,  if  they  have  a  just  cause  to  claim  such  rescission; 
and  in  such  case  tlie  judge  shall  direct  a  restitution  of  such  part 
of  the  money  received  on  account  of  such  engagement,  in  propor- 
tion to  the  time  not  yet  elapsed  of  that  which  has  been  fixed  by  the 
indenture,  unless  such  rescission  is  occasioned  by  the  fault  of  him 
who  paid  the  money,  in  which  case  no  restitution  shall  be  made. 

R.  S.  70,  3823;  28  A.  148,  Hand  vs.  West. 

Contract  of   apprenticeship  is  personal,  5  L.  282,  Versailles  vs.  Hall. 

Art    171  [165].  Recission  for  Abuse  or  Absconding.    If 

any  master  shall  abuse,  or  cruelly  or  evilly  treat  his  bound  servant 
or  apprentice,  or  shall  not  discharge  his  duty  toward  him,  or  if  the 
bound  servant  or  apprentice  shall  abscond  or  absent  himself  from 
the  service  of  his  master  without  leave,  or  shall  not  discharge  his 
duty  to  his  master,  in  any  of  these  cases,  there  will  be  a  sufficient 
cause  to  release  the  aggrieved  party  from  his  engagement,  or  to 
grant  him  such  other  redress  as  the  eqiiity  and  the  nature  of  the 
case  may  require,  at  the  discretion  of  the  judge. 

O.  C.  38,  a9;  R.  S.  77. 
How  far  master  may  go  in  correcting  his  apprentice,  10  M.  38.  Mitchell  v^.  Armitage. 

Art.  172  [166].  Death  of  flaster.  The  death  of  the  master 
of  the  apprentice  dissolves  the  engagement  of  the  latter  in  the  con- 
dition in  which  it  is,  and  there  can  be  no  claim  for  remuneration  on 
either  side.  But  if  the  heir  or  one  of  the  heirs  of  the  master  be  a 
man  of  the  same  condition,  trade  or  profession,  he  can  cause  him- 
self to  be  authorized  to  take  the  place  of  the  deceased  with  regard 
to  the  apprentice. 

Death  or  removal  from  the  State  dissolves 
the  contract.    Acts  1855,  p.  38. 

Art  .173  [173].  Correction  of  Apprentice.  A  master  may 
correct  his  indented  servant  or  apprentice  for  negligence  or  other 
misbehavior,  provided  lie  does  it  with  moderation,  and  provided  he 
does  not  make  use  of  the  whip ;  but  he  can  not  exercise  such  rights 
with  those  who  only  let  their  services. 

(Amended)  10  M.  38.  Mitchell  vs.  Armitage. 
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Art.  174.  Civil  Code  op  Louisiana. 

Art.  174  [168].  Injury  to  Servant,  Master's  Action  fon 

The  master  may  bring  an  action  against  any  man  for  beating  or 
maiming  his  servant ;  but  in  such  case  he  must  assign  as  a  cause 
of  action  his  own  damage  arising  from  the  loss  of  his  service,  and 
this  loss  must  be  proved  upon  the  trial. 

2315. 

Art.  175  [169].  Defence  by  flaster  or  Servant  Against 
Assault  on  tlie  otiier.  A  master  may  justify  an  assault  in 
defence  of  his  setvant,  and  a  servant  in  defence  of  his  master ;  the 
master,  because  he  has  an  interest  in  his  servant  not  to  be  deprived 
of  his  service  ;  the  servant,  because  it  is  part  of  his  duty  for  which 
he  receives  wages  to  stand  by  and  defend  his  master. 

See  2  Kent,  261. 

Art.  176  [170].  Offences  and  quasi-Offences  of  Ser- 
vants, riaster  s  Liability  for.  The  master  is  answerable  for  the 
offences  and  ^//a^Z-offences  committed  by  his  servants,  according 
to  the  rules  which  are  explained  under  the  title :  Of  quasi-con^ 
tracts  and  of  offences  and quasi^offences. 

2320:  Dom.,  p.  318,  Art.  7;  2.  A.  406.  Collingsworth  vs.  Covington. 

Art.  177  [ITl].  Tilings  Thrown  in  Street  or  Road, 
Master  Liable  for.  The  master  is  answerable  for  the  damage 
caused  to  individuals  or  to  the  community  in  general  by  whatever 
is  thrown  out  of  his  house  into  the  street  or  public  road,  and  inas- 
much as  the  master  has  the  superintendence  and  police  of  his 
house  and  is  responsible  for  the  faults  committed  therein. 

2316,  2320,  2299;  38  A.  280,  Barnes  vs.  Bierne. 


TITLE    VII. 


OF  FATHER  AND  CHILD. 


CHAPTER  1. 
Of  Children  in   General. 

Art.  178  [197].  **  Children."     Children  are  either  legiti- 
mate,  illegitimate,  or  legitimated. 

27,  14  L.  542;  O.  C.  X.  44,  A.  2:  Domat  20,  Art.  23;  8  Sav.  338. 

Art.  179   |T79J.    **  Legitimate    Children/'      Legitimate 
children  are  those  who  are  born  during  the  marriage. 

R.  S.  2174,  2178.  2212,  2216;  4S  A.  500.  Marrioneaux  V8.  Dnpuy. 
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Op  Father  and  Child. 


Art.  186. 


Art.  180  [199].  Illegitimate  Children.  Illegitimate  chil- 
dren are  those  who  are  bom  out  of  marriage. 

Illegitimate  children  may  be  legitimated  in  certain  cases  in  the 
manner  prescribed  by  law. 

(Amended)  R.  S.  2173;  48  A.  500,  Marrioneaux  vs.  Dupny. 

Art.  181  [200].  ''Adulterous  Bastards."  There  are  two 
sorts  of  illegimate  children  : — 

Those  who  are  bom  from  two  persons  who,  at  the  moment 
when  such  children  were  conceived,  might  have  legally  contracted 
marriage  with  each  other ;  and  those  who  are  born  from  persons  to 
whose  marriage  there  existed  at  the  time  some  legal  impediment. 

204. 

Art.    182  [201].  Adulterous  bastards  are  those  produced  by 
an    unlawful   connection  between  two  persons  who,  at  the  time 
when  the  child  was  conceived,  were,  either  of  them  or  both,  con- 
nected by  marriage  with  some  other  person. 
11  A.  6d4,  Succession  of  Emilie  Peyron. 

Art.  183  [202].  Incestuous  Bastards.  Incestuous  bastards 
are  those  who  are  produced  by  the  illegal  connection  of  two  persons 
who  are  relations  within  the  degrees  prohibited  by  law. 


204. 


CHAPTER  2. 


Of  Legitimate  Childrefi, 

SECTION   1. 

Of  Legilimaey  Resulting  from  Marriage. 

Art.  184  [203].  Presumed  Paternity  of  Husband.    The 

law  considers  the  husband  of  the  mother  as  the  father  of  all  chil- 
dren conceived  during  the  marriage. 

C.  N.  312;  7  X.  8.  548;  1  R.  581;  47  A.  1321,  McNeeley  vs.  MeXeeley. 


Pater  is  eat^  qnem  nuptice  demonstrant,  D. 
U,  4, 5. 

Where  the  father  or  mother  is  in  good 
faith  the  child  is  legitimate.  30  A.  1297, 
Harrington  ys.  Barfleld. 


The  riffht  to  institute  an  action  en  diaaven 
to  repudiate  children  born  during  the  mar- 
riage is  exclusively  personal  to  xhe  husband^ 
who  is  the  sole  judge  of  his  honor  and  the 
propriety  of  bringing  it.  44  A.  433,  Succes- 
sion of  Saloy. 


Art.  185  [204].  Disowner  of  Husband  for  Impotence  or 
Adultery.  The  husband  can  not,  by  alleging  his  natural  impo- 
tence, disown  the  child;  he  can  not  disown  it  even  for  cause  of 
adultery,  unless  its  birth  has  been  concealed  from  him,  in  which 
case  he  will  be  permitted  to  prove  that  he  is  not  its  father. 

C.  N.  313. 

Art.  186  [2051.  Presumption  of  Paternity  in  Harriage 
and  Capacity  of  Living.  The  child  capable  of  living,  which  is 
bom  before  the  one  hundred  and  eightieth  day  after  the  marriage,  is 
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Art.  187.  Civil  Code  op  Louisiana 

not  presumed  to  be  the  child  of  the  husband  ;  every  child  bom  alive 
more  than  six  months  after  conception  is  presumed  to  be  capable  of 
living. 

30  A.  121)7,  Harrington  vs.  Barfield;  959,  960,  961;  C.  X.  814,  316. 

Art.  187  [206].  Id.  After  Dissolution  of  Marriage.    The 

same  rule  applies  with  respect  to  the  child  bom  three  hundred  days 
after  the  dissolution  of  the  marriage,  or  after  the  sentence  of  sepa- 
ration from  bed  and  board. 

959,  C.  N.  314,  815,  316. 

Art.  188  [207].  Id.  After  Separation  from  Bed  and 
Board  :  Voluntary  Separation.  The  legitimacy  of  the  child 
born  three  hundred  days  after  the  separation  from  bed  and  board 
has  been  decreed  may  be  contested,  unless  it  be  proved  that  there 
had  been  cohabitation  between  the  husband  and  wife  since  such 
decree,  because  it  is  always  presumed  that  the  parties  have  obeyed 
the  sentence  of  separation. 

But  in  case  of  voluntary  separation,  cohabitation  is  always 
presumed,  unless  the  contrary  be  proved. 

C.  X.  815:  Kent,  XXVII,  Xo.  127;  47  A.  1322,  1328. 

Husband  is  presumed  to  be  tbe  fatber  of 
child  born  after  separation  from  bed  and 
board.    47  An.  1322,  McXeely  vs.  McNeely. 

Art.  189  [208].  Id.  Remoteness  of  Husband.  The  pre- 
sumption of  paternity  as  an  incident  to  the  marriage  is  also  at  an 
end,  when  the  remoteness  of  the  husband  from  the  wife  has  been 
such  that  cohabitation  has  been  physically  impossible. 

C.  N.  312;  Toul.,  II,  p.  140;  7  N,  S.  64a 

Art.  190  [209].  Contestation  of  Paternity  of  180  Days 
Child.  The  husband  can  not  contest  the  legitimacy  of  the  child 
bom  previous  to  the  one  hundred  and  eightieth  day  of  marriage,  in 
the  following  cases : 

1.  If  he  was  acquainted  with  the  circumstance  of  his  wife  being 
pregnant  previously  to  the  marriage. 

2.  If  he  was  pfesent  at  the  registering  of  the  birth  or  baptism 
of  the  child  and  signed  the  same,  or  if  not  knowing  how  to  sign, 
he  put  his  ordinary  mark  to  it  in  presence  of  two  witnesses. 

C.  N.  314;  0  A.  242;  12  A.  853;  D.  XXXVIII.  16,  3, 11. 

Art.  191  [210].    Contestation  of  Paternity  by  Husband. 

In  all  the  cases  above  enumerated,  where  the  presumption  of 
paternity  ceases,  the  father,  if  he  intends  to  dispute  the  legitimacy 
of  the  child,  must  do  it  within  one  month,  if  he  be  iii  me  place 
where  the  child  is  bom,  or  within  two  months  after  his  i*etum,  if 
he  be  absent  at  that  time,  or  within  two  months  after  the  discovery 

46 


Digitized  by 


Google 


Of  Father  and  Child. 


Art.  195. 


of  the  fraud,  if  the  birth  of  the  child  was  concealed  from  him,  or  he 
shall  be  barred  from  making  an  objection  to  the  legitimacy  of 
such  child. 

O.  N.  316,  317;  1  E.  581;  6  A.  242;  12  A.  853. 


See  ca^e  of  Dijol  vs.  Johnson,  and  the 
numerous  authorities  there  cited,  12  A.  854. 

Should  this  suit  be  brought  against  the 
wife  and  child? 

The  husband  is  presumed  to  be  the  father 
of  the  child  'bom  of  the  wife  during  the 


marriage,  and  as  separation  from  bed  and 
board  does  not  dissolve  the  marriage,  it 
follows  that  the  child  to  which  the  mother, 
not  divorced,  gives  birth  after  the  separa- 
tion, is  within  this  presumption  of  paternity 
which  the  law  flxe«  on  the  husband.  47  A. 
1322,  McXeely  vs.  McXeely. 

Art.  192  [211].  Id.  By  Heirs  of  Husband.  If  the  hus- 
band die  without  having  made  such  objection,  but  before  the  expira- 
tion of  the  time  directed  by  law,  two  months  shall  be  granted  to  his 
heirs  to  contest  the  legitimacy  of  the  child,  to  be  counted  from  the 
time  when  the  said  child  has  taken  possession  of  the  estate  of  the 
husband,  or  when  the  heirs  shall  have  been  disturbed  by  the  child 
in  their  possession  thereof. 

C.  N.  317;  1  R.  581;  6  A.  242;  12  A.  863. 


The  riffht  to  institute  an  action  en  d^saven 
to  repudiate  children  born  during  marriage 
is  personal  to  husband,  who  is  the  sole  judge 
of  his  honor  and  the  propriety  of  bringing 
it.    44  A.  433,  Succession  of  Saloy. 


Where  the  husband  or  his  heirs  fail  to 
bring  such  suit,  the  door  for  contestation  Is 
forever  closed.  44  A.  483,  Succession  of 
Saloy. 


SECTION  II. 
Of  the  Manner  of  Proving  Legitimate  Filiation, 

Art.  193  [212].  Proof  of  Filiation  by  Record.  The  filia- 
tion  of  legitimate  children  may  be  proved  by  a  transcript  from  the 
register  of  birth  or  baptism,  kept  agreeably  to  law  or  to  the  usages 
of  the  country. 

R.  S.  953;  14  L.  542;  338,  341,  Acts  1855,  p.  41 ;  10  L.  68,  Clapler  V8.  Banks  ;  Toul.  H 
p.  177;  ex.  319. 

Certified  copies  of  acts  of  baptism  ad- 
m  :*8liile  iu  evidence.  33  A.  1099,  Succes- 
sio  1  of  Hebert. 

Art.  194  [213].  Id.  By  Circumstances.  If  the  register 
of  births  and  baptisms  is  lost,  or  if  no  such  register  has  been  kept, 
it  suffices  for  the  child  to  show  that  he  has  been  constantly  consid- 
ered as  a  child  bom  during  marriage. 

C.  y.  320;  11  L.  128;  14  A.  39. 

Art.  195  [214].  Id.  By  Reputation,  Name,  Rearing, 
Acknowledgment.  The  being  considered  in  this  capacity  is 
proved  by  a  sufficient  collection  of  facts  demonstrating  the  connec- 
tion of  filiation  and  paternity  which  exists  between  an  individual 
and  the  family  to  which  he  belongs. 

The  most  material  of  these  facts  are  : 

That  such  individual  has  always  been  called  by  the  surname 
of  the  father  from  whom  he  pretends  to  be  bom  ; 
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Art.  196.  Civil  Code  of  Louisiana. 

That  the  father  treated  him  as  his  child,  and  that  he  provided 
as  such  for  his  education,  maintenance  and  settlement  in  life ; 

That  he  has  constantly  been  acknowledged  as  such  in  the 
world ; 

That  he  has  been  acknowledged  as  such  within  the  family. 

90;  C.  N.  321 ;  11  L.  128;  14  A.  39. 

Art.  196  [215].  Id.  By  Other  Evidence.  If  there  be 
neither  register  of  birth  or  baptism,  nor  this  general  reputation, 
or  if  the  child  has  been  registered  under  a  false  name,  or  as  bom  of 
unknown  parents,  also  if  the  child  has  been  exposed  or  abandoned, 
or  if  his  condition  has  been  suppressed,  the  proof  of  his  legitimate 
filiation  may  be  made  either  by  written  or  oral  evidence. 

C.  X.  323,  3-24. 

Art.  197  [216].  Disproof  of  Filiation.  Proof  against  the 
legitimate  filiation  may  be  made  by  evidence  that  the  plaintiff  is 
not  the  child  of  the  mother  whom  he  pretends  to  be  his,  and  the 
maternity  being  proved,  that  he  is  not  the  child  of  the  husband  of 
the  mother. 

Disavowal,  2  Zach.  268;  Toul.  I.  p.  213;  Id.  II,  pp.  129,  J90-192,  194.  195;  C.  N.  325. 

CHAPTER  3. 
Of  Illegitimate  Children. 

SECTION    1. 
Of  Legitimation* 

Art.  198  [217].  Subsequent  flarrlage.  Children  bom  out 
of  marriage,  except  those  who  are  bom  from  an  incestuous  or 
adulterous  connection,  may  be  legitimated  by  the  subsequent  mar- 
riage of  their  father  and  mother,  whenever  the  latter  have  legally 
acknowledged  them  for  their  children,  either  before  their  marriage 
by  an  act  passed  before  a  notary  and  two  witnesses,  or  by  their  con- 
tract of  marriage  itself. 

(Amended  Act  1831,  p.  86.)  R.  S.  2173;  Toul.  II,  pp.  219,  244,  265;  Inst.  28,  92,  3 
Feb.  269;  L.  7  tU.  15th  of  4th  Partidas;  C.  N.  322-332;  R.  S.  419,  2173,  2178;  Acts  of  1870, 
No.  68;  24  A.  485. 

Where  slave  children  were  legitimated  by  '      How  legitimation  can  be  made.    41  A.  87. 
marriage   of   a  negro  mother   and  white  I  Succession  of  Joseph  Llula. 
father.    Hart  vs.  Hoss  and  Elder,  26  A.  90.   | 

Art.  199  [219].  Rights  of  Legitimated  Children.  Chil- 
dren  legitimated  by  a  subsequent  marriage  have  the  same  rights  as 
if  they  were  bom  during  marriage. 

964;  C.  N.  3B(:  11  L.  128;  BR.  441.  I       Legitimation  by  act  of    Legislature  in 

I  another  State.    11  A.  232.  Scott  vs.  Key. 

Art.  200  [200].  Notarial  Acknowledgment.  A  natural 
father  or  mother  shall  have  the  power  to  legitimate  his  or  her 
natural  children  by  an  act  passed  before  a  notary  and  two  witnesses, 
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Op  Father  and  Child.  Art.  208. 

declaring  tliat  it  is  the  intention  of  the  parent  making  the  declara- 
tion to  legitimate  such  child  or  children.  But  only  those  natural 
children  can  be  legitimated  who  are  the  offspring  of  parents  who, 
at  the  time  of  conception,  could  have  contracted  marriage.  Nor 
can  a  parent  legitimate  his  or  her  natural  offspring  in  the  manner 
prescribed  in  this  article,  when  there  exists  on  the  part  of  such 
parents  legitimate  ascendants  or  descendants. 

(New  Article)  Acts  of  1831,  p.  86;  Acts  of  1868,  p.  278;  4th  Partidas,  L.  7,  T.  15;  R- 
S.  2173;  41  A.  87,  Succession  of  Llula. 

Children  conceived  hy  persons  prohibited  i  nialces  special  legacies  to  these  children  re- 
at  the  time  from  marrying,  can  be  acknowl-  !  ferring  to  them  as  his  ^^acknowledged  chil- 
edged  and  legitimated  by  marriage  of  their  I  dren^'  and  having  done  so  divides  the  real- 
parents  after  impediment  has  been  removed  |  due  of  his  estate  into  twelve  parts  and  be- 
by  law.  34  A.  265.  Succession  of  Oolwell.  queaths  each  of  the  parts  to  certain 
But  see  204.  ,  nephews  and  nieces  who  are  mentioned  as 

When  a  natural  father  in  a  notarial  act  in  ',  Ws  heirs:  The  two  acts  may  be  read  to- 


which  he  acknowledged  certain  persons  as 
bis  children  declared  in  so  doing  it  was  his 
intention  to  ^'legitimate  them''  proceeds  at 
once  before  the  same  notary  and  the  same 
witnesses  to  make   his  will    in  which  he 


gether  to  ascertain  in  what  sense  the  word 
legitimate  is  used,  it  being  susceptible  of 
two  meanings.  47  A.  948,  Marrioneaux  vs. 
Executor. 


Art.  201  [218].  Legitimation  of  Deceased  Child.  Legiti- 
mation may  even  be  extended  to  deceased  children  who  have  left 
issue,  and  in  that  case  it  inures  to  the  benefit  of  such  issue. 

203,919;  C.  N.  832. 

SECTION   II. 
Of  the  Acknowledgmentof  Illegitimate  Children. 

Art.  202  [220].  Natural  Children.  Illegitimate  children 
who  have  been  acknowledged  by  their  father  are  called  natural 
children  ;  those  who  have  not  been  acknowledged  by  their  father, 
or  whose  father  and  mother  were  incapable  of  contracting  marriage 
at  the  time  of  conception,  or  whose  fathtr  is  unknown,  are  contra- 
distinguished by  the  appellation  of  bastards. 

(Amended)  27,  204,  208,  920;  10  L.  00,  Clapier  vs.  Banks. 

ACKNOWLEDGMKNT      of      Children      of  j       Acknowledgment  seems  to  be  essential  to 
whites  and  slaves  may  now  be  made.    33A.      *  •  .    --^    --.-«-.  ^   _. 

1099,    Succession  of  Hebert;    34    A.    269, 
Saccession  of  Col  well. 


inherit.     H  A.  156;  11  A.  59;  12  R.  56. 

__  The  acknowledgment  of  this  article  ap- 

"  ,"1  J '\  *  Ki     i   pli<*8  to  father.     33   A.  1103;  6   L.  570;  14 

Acknowledgment  not  necessary  to  enable  t  y    kio.  «  a    iqq -^R  56-  4  \   H06 


sl.TTn7tre7to  TBSerinrorr  1=^   '    ^-  "2=  «  A.  129;  -2  R.  66;  4  A.  306 
mate  child.    30  A.  808,  Noel  vs.  Hlbard.  r^.„j.   Power  of  Xati  ual  Father  ok 

Acknowledgment  mast  be  made  in  a  pre-      Mother  to  Legitimatb  btj  notarial  act. 
scribed  mode.    28  A.  3,  Talbot  vs.  Hunt.        ;  41  A.  87,  Suecesnion  of  Llula. 

Art.  203  [221].  •*The  Acknowledgment/'  The  ac- 
knowledgment of  an  illegitimate  child  shall  be  made  by  a  declara- 
tion executed  before  a  notary  public,  in  presence  of  two  witnesses, 
by  the  father  and  mother,  or  either  of  them,  whenever  it  shall  not 
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have  been  made  in  the  registering  of  the  birth  or  baptism  of  such 
child. 

198,  919,  922;  C.  X.  334;  (5  L.  660;  11  L.  128;  14  L.  542:    12  R.  56,  552;  4  A.  305;  6 
A.  158,  161 ;  11  A.  59;  21  A.  435. 

This  acknowledgment  seems  essential  to  I  mate  child  in  accordance  with  Art.  203  and 
inherit.    6  A.  156;  11  A.  59;  12  R.  56.  |  the  legitimation  Of  a  natural  child  in  accor- 

I   dance  with  Art.  200,  can  be  made  in  one  act 

Applies  to  father.  33  A.  1103;  6  L.  570;  |  executed  before  a  notary  public  in  presence 
14  L.  542;  12  R.  56;  4  A.  306.  j  of  two  witnesses.    41  A.  87,  Succession  of 

The  legal  acknowledgment  of  an  illegiti-   i  -L»"la- 

Art.  204  [222].  Bastards.  Such  acknowledgment  shall 
not  be  made  in  favor  of  children  whose  parents  were  incapable  of 
contracting  marriage  at  the  time  of  conception. 

183;  0.  N.  335:  12  R.  57;  11  A.  59;  Toul.  II,  pp.  247,  248;  O.  C,  p.  48a,  27. 

Children  of  parents  incapable  of  con-  i  be  legitraated.  34  A.  205;  33  A.  1099;  33 
tracting,  after  impediment  is  removed  may  |  A.  1106,  Succession  of  Hcbert. 

Art.  205  [228].  Father's  Acknowledgment.  The  ac- 
knowledgment made  by  the  father  without  the  concurrence  or  con- 
sent of  the  mother,  shall  have  effect  only  with  respect  to  the 
father. 

c.  N.  336. 

Art.  206  [221].  Rights  of  Natural  Children.  Illegiti- 
mate children,  though  duly  acknowledged,  can  not  claim  the  rights  of 
legitimate  children.  The  rights  of  natural  children  are  regulated 
under  the  title:   Of  Successions.  (199) 

917;  C.  N.  338;  3  R.  441;  11  A.  232. 

Art.  207  [225 1 .  Id.  Contestation  of.  Every  claim  set 
up  by  natural  children  may  be  contested  by  those  who  have  aii}^ 
interest  therein. 

c.  N.  339. 

Art.  208  (22(5(.  Proof  of  Paternity  Allowed.  Illegiti- 
mate  children  who  have  not  been  legally  acknowledged  may  be 
allowed  to  prove  their  paternal  descent. 

203.  920;  C.  X.  340;  6  L.  560;  14  L.  542;  12  R.  57;  6  A.  158,  161 ;  21  A.  435,  33  A. 
1103. 

Art.  209  [227].  Id.  How  Hade.  In  the  case  where  the 
proof  of  paternal  descent  is  authorized  by  the  preceding  article,  the 
proof  may  be  made  in  either  of  the  following  ways  : 

1 .  By  all  kinds  of  private  writings  in  which  the  father  may 
have  acknowledged  the  bastard  as  his  child,  or  may  have  called 
him  so. 

2.  When  the  father,  either  in  public  or  in  private,  has 
acknowledged  him  as  his  child,  or  has  called  him  so  in  conversa- 
tion, or  has  caused  him  to  be  educated  as  such. 

I{.  When  the  mother  of  the  child  was  known  as  living  in   a 
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state  of   concubinage  with  the  father,  and  resided  as  such  in  his 
house  at  the  time  when  the  child  was  conceived, 

4  L.  175:  6  L.  560;  3  A.  250;  tt  A.  129,  156. 

Art.  210  [228].  Id.  The  Oath  of  the  Hother.  The  oath 
of  the  mother,  supported  by  proof  of  the  cohabitation  of  the  reputed 
father  with  her  out  of  his  house,  is  not  sufficient  to  establish 
natural  paternal  descent,  if  the  mother  be  known  as  a  woman  of 
dissolute  manners,  or  as  having  had  an  unlawful  connection  with 
one  or  more  men  (other  than  the  man  whom  she  declares  to  be  the 
father  of  the  child),  either  before  or  since  the  birth  of  the  child. 

Art.  211  [229].  Id.  In  Case  of  Rape.  In  case  of  rape, 
whenever  the  time  of  such  rape  shall  agree  with  the  time  of  con- 
ception, the  ravisher  may,  at  the  suit  of  the  parties  concerned,  be 
declared  to  be  the  father  of  the  child. 

('.  N.aio. 

Art.  212  [2;i()J.  Proof  of  Maternity.  Illegitimate  children 
of  every  description  may  make  proof  of  their  maternal  descent,  pro- 
vided the  mother  be  not  a  married  woman. 

But  the  child  who  will  make  such  proof  shall  be  bound  to  show 
that  he  is  identically  the  same  person  as  the  child  whom  the  mother 
brought  forth. 

(Amended)  C.  X.  341,  342;  Toul.  II,  pp.  184  and  231,  IV,  p.  311. 

Xullity  of  acknowledgment.    2Zaeh.  317.  Heirs  can  not  show  acknowledged  child 

was  adulterous.    4  A.  805,  Jobert  \i.  Pitot. 
Certificate  of  baptism.     34  A.  602,  Sue-  ,^   ,  ,      .  .    ^        , 

cession  of  Berfuse.  I  "d^r  Spanish  law  proof  of  birlh  equiva- 

lent to  acknowledgment  on  part  of  mother 
Kind  of  proof  admissible.       4  A.  305,      of  natural  children.     H  La.  561.  Lange  vs. 
.Jobert  vs.  Pitot.  Riebous. 

Art.  213  [281 1.  The  Foundling:,  whom  persons  from  charity 
have  received  and  brought  up,  can  not  be  claimed  by  its  father  and 
mother,  unless  they  prove  that  the  child  was  taken  from  them  b}^ 
force,  fraud  or  accident. 

No  other  relation  can  claim  a  foundling  without  having  first 
obtained  the  tutorship  of  the  foundling  and  given  security  in  a 
sum  sufficient  for  the  reimbursement  of  the  expenses  which  it  has 
incurred. 

R.  S.  426. 

CHAPTER  4. 
Of  Adoption. 

*Art.  214  [214].  Who  May  Adopt  and  How.  Any  person 
may  adopt  another  as  his  child,  except  those  illegitimate  children 


*  By  Act  31  of  1872,  it  is  provided.  '*That  any  person  above  the  age  of  twenty-one 
years  aball  liave  the  right,  by  act  to  be  passed  before  any  parish  recorder ornotary 
public,  to  adopt  any  child  under  the  age  of  twenty-one  years,*  provided  that  if  each  child 
shall  have  a  parent,  or  parents,  or  tutor,  that  the  concurrence  of  such  parent,  or  parents 
or  tutor,  shall  be  obtained,  and  as  evidence  thereof  shall  be  required  to  sign  said  act." 
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whom  the  law  prohibits  him  from  acknowledging ;  but  such  adop- 
tion shall  not  interfere  with  the  rights  of  forced  heirs. 

The  person  adopting  must  be  at  least  forty  years  old  and  must 
be  at  least  fifteen  years  older  than  the  person  adopted. 

The  person  adopted  shall  have  all  the  rights  of  a  legitimate 
child  in  the  estate  of  the  person  adopting  him,  except  as  above 
stated. 

Married  persons  must  concur  in  adopting  a  child.  One  of 
them  can  not  adopt  without  the  consent  of  the  other. 

(New  Article)  C.  N.  343,  360;  R.  S.  2322-2328,  3821-3831 ;  CoDSt.,  Ari.  113:  Acts  1864, 
p.  130;  Acts  1865,  No.  48;  Acts  1867,  No.  17;  Acts  1868,  p.  77;  Acts  1872,  No.  31;  47  A. 
498,  Marioneaux  vs.  Executor. 


A  party  permitted  by  an  act  of  the  Legis- 
lature to  adopt  a  minor,  can  not  appoint  a 
testamentary  tutor  to  such  adopted  minor 
to  the  exclusion  of  the  natural  father.  16 
A.  176,  Tutorship  of  E.  W.  Upton. 


Legitime  of  Adopted  Child  can  not 
be  divested  by  will.  37  A.  839,  Succession 
of  Hosser. 

Under  Act  31  of  1872.  judicial  sanction 
unnecessary.  40  A.  593,  Succession  of 
Vollmer. 


CHAPTER  5. 
Of  Paternal  A  uthority. 


SECTION  I. 

Of  (he  Duties  of  Parents  Toward  their  Legitimate  Children  j  and  of  the  Dnties  of 
Legitimate  Children  Toward  their  Parents, 

Art.  215  [233].  Duty  of  Child.  A  child,  whatever  be  his 
age,  owes  honor  and  respect  to  his  father  and  mother. 

2307;  C.  X.  371 :  Merlin  Ref.  Puissance  Paternal,  Sec.  7,  pp.  142,  144. 

Art.  216  [234].  Authority  of  Parents.  A  child  remains 
under  the  authority  of  his  father  and  mother  until  his  majority  or 
emancipation. 

In  case  of  difference  between  the  parents,  the  authoritj-  of  the 
father  prevails. 

6.  L.  363,  state  of  Louisiana  vs.  Judge;  II  Toul.  p.  2SG;  43  A.  349,  Woods  vs.  Per- 
kins; C.  C.  37;  C.  N.  372,  373;  2  A.  293. 

Power  over  foundling  excludes  paternal 
authority,  when,  213. 

Art.  217  [235].  Obedience  Due  by  Child.  As  long  as  the 
child  remains  under  the  authority  of  his  father  and  mother,  he  is 
bound  to  obey  them  in  everything  which  is  not  contrarj^  to  good 
morals  and  the  laws. 

41  A.  90.  Succession  ol  Liu  la. 

Minors  bound  to  obey  parents  in  every- 
thing except  what  is  contrary  to  law  or 
good  morals.    43  A.  349,  Woods  vs.  Perkins. 


During  the  life  of  the  parents  the  law  ac- 
cords no  authority  to  the  other  ascendants. 
46  A.  352,  Succession  of  Reiss. 


Art.  218  [236].  Child  Quitting  Home;  Correction  of. 

A  child  under  the  age  of  pnberty  can  not  quit  the  paternal  house 
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without  the  permission  of  his  father  and  mother,  who  have  a  right 
to  correct  him,  provided  it  be  done  in  a  reasonable  manner. 

C.N.  374 ;  Can  he  after  that  age^  Puberty,  36,  92. 

Art,  219  [237].  Tutors-  The  father  and  mother  have  a 
right  to  appoint  tutors  to  their  children,  as  is  directed  in  the  title : 
Of  Minors,  of  their  Tutorship  and  Emancipation, 

257:  C.N.  397. 

AppoiDtin^  tutor  by  will.    Act  61  of  1892 ;   I      Powers  of  foreign  tutors.    43  A.  38,  James 
Women  ellglole,  when.    Act  45  of  1894.         |  vs.  Meyer. 

Art.   220   [238].    Delegation  of    Parental  Authority. 

Fathers  and  mothers  may,  during  their  life,  delegate  a  part  of  their 
authority  to  teachers,  schoolmasters  and  others  to  whom  they 
entrust  their  children  for  their  education,  such  as  the  power  of 
restraint  and  correction,  so  far  as  may  be  necessary  to  answer  the 
purposes  for  which  the)'^  employ  them. 

They  have  also  the  right  to  bind  their  children  as  apprentices. 

C.  N.  375. 

Art.  221  [267 J.   Father's  Admininistration  of  Child's 

Estate  During  flarriage.  The  father  is,  during  the  marriage, 
administrator  of  the  estate  of  his  minor  children. 

He  is  accountable  both  for  the  property  and  revenues  of  the 
estates,  the  use  of  which  he  is  not  entitled  to  by  law,  and  for  the 
property  only  of  the  estates,  the  usufruct  of  which  the  law  gives 
him. 

This  administration  ceases  at  the  time  of  the  majority  or 
emancipation  of  the  children. 

C.  X.  389;  II  Toul.  106;  6Dom.  265;  8  L.  179,  Jacobs  vs.  Lewis;  10  L.  92;  C.  P. 
1013:  12  R.  172;  3  A.  610. 

Art.  222.  Sale  or  flOrtgage  of  Child's  Estate  Dur- 
ing flarriage.  Property  belonging  to  minors,  both  of  whose 
parents  are  living,  may  be  sold  or  mortgaged,  and  any  other  step 
may  be  taken  affecting  their  interests,  in  the  same  manner  and  by 
pursuing  the  same  forms  as  in  the  case  of  minors  represented  by 
tutors,  the  father  occupying  the  place  and  being  clothed  with  the 
powers  of  the  tutor. 

An  under-tutor  ad  hoc  shall  be  appointed  by  the  court,  contra- 
dictorily with  whom  the  proceedings  shall  be  carried  on. 

(New  Article)  313,  339;  R.  S.  2342,  3849,  3860;  48  A.  1243,  Succession  of  Allen;  43 
A.  38,  James  vs.  Meyer;  Acts  of  1855,  p.  444,  Sec.  17. 

Tutor  may  sell  bonds  at  private  sale  on  :  for  the  family  meeting  to  cocsider  tbe  ex- 
advice  of  family  meeting,  when.  Act  21  of  pedlency  of  selling  such  property  at  private 
1890.  sale.    47  A.  888,  Dauterive  vs.  Sheriff. 

Tbe  father  during  the  marriafi^  is  clothed  An  under-tutor  is  properly  appointed  on 

with  tbe  functions  of  tbe  tutor  In  re^pect  to  such  petition  and  is  entitled  to  aslc  for  the 

the  property  of  his  child  and  may  petition  homologation  of  the  proceedings.    Ih, 

Art.  223   [239].  Parent's  Usufruct  of  Child's   Estate. 
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Fathers  and  mothers  shall  have,  during  marriage,  the  enjojnnent 
of  the  estate  of  their  children  until  their  majority  or  emancipation. 

Acts   of  1855.  p.  444,  Sec.  17;  C.  0.  2406,  3350;  R.  S.  1710,  1711,  2392;  C.  X.  384^ 
3S5;  10  L.  92. 


Must  give  security  as  usufructuary  of 
surviving  spouse.  240,  13  A.  167,  Conner 
vs.  Conner. 

But  no  tacit  mortgage  during  marriage. 
12  R.  172,  Cleveland  vs.  Sprann. 


Usufruct  not  subject  to  seizure  during 
marriage.    11  A.  705.  Davis  vs.  Carroll. 


Art.  224  [240].  Id.  Resulting  Obligations.  The  obliga- 
tions resulting  from  this  enjoyment  shall  be : 

1.  The  same  obligations  to  which  usufructuaries  are  subjected. 

2.  To  support,  to  maintain  and  to  educate  their  children  accord- 
ing to  their  situation  in  life. 

C.  S.  385;  ^  Feb.,  p.  2,  Cap.  14;  13  A.  157;  15  A.  220. 

Art.  225  [241].  Id.  In  Case  of  Separation  from  Bed 
and  Board.  The  usufruct,  in  case  of  separation  from  bed  and 
board,  shall  take  place  eV/  ^o^o^  in  favor  of  either  father  or  mother, 
who  shall  have  obtained  such  separation,  and  shall  be  subjected  to 
the  conditions  prescribed  in  the  preceding  article. 

(Amended)  156;  C.  N.  380. 

Art.  226  [242].  Id.  What  Excluded  from.  This  usu- 
fruct shall  not  extend  to  any  estate  which  the  children  may  ac-^ 
quire  by  their  own  labor  and  industry,  nor  to  such  estate  as  is 
given  or  left  them  under  the  express  condition  that  the  father  and 
mother  shall  not  enjoy  such  usufruct. 

156;  C.  N.  387;  3  Feb.,  p.  1;  Cap.  15,  Sec.  3;  3  Laurent,  p.  56,  Sec.  39;  2  Trop.  I)u 
Mariage,  p.  59,  No.  756;  2  Duranton,  376:  2  Toul.  4;  2  Demolombe,  3,  18,  22;  2  Zach.  285, 
p.  551;  Code,  L.  6,  Tit.  61. 

What  survivor  may   claim.    39  A.  401,  [  made  by  industry  of  minor  or  left  to  minors 

Succession  of  Applegate.    36  A.  509,  Succes-  with  condition  that  parent  shall  not  enjov 

si6n  of  Boyer.  '  it.    16  A.  287,  Ouliber  vs.  His  Creditors. 

Parent  can  not  retain  usufruct  of  estate  \ 

Art.  227  [243].  Parental  Obligations.  Fathers  and 
mothers,  by  the  very  act  of  marrying,  contract  together  the  obli- 
gation of  supporting,  maintaining  and  educating  their  children. 

C.  X.  203;  2  Toul.  2,  7  and  8:  Partidas,  559;  3  Laurent,  39;  21  A.  526;  43  A.  349,- 
Woods  vs.  Perkins. 


having  no  jurisdiction  over  their  domicile. 
15  A.  225,  Michel  vs.  Armat. 


Father  and  mother  can  not  borrow  money 
in  the  name  of  minor  children,  nor  bind 
them  by  confessing  judgment  in  a  court 

Art  228  [244].  flarriage  Settlement  or  Advance.     A 

child  has  no  right  to  sue  either  his  father  or  mother  for  the  purpose 
of  obtaining  a  marriage  settlement  or  other  advancement. 

('.  X.  204;  C.  p.  104. 

Art  229.   [245].  Filial  Obligations.     Children  are  bound 
to  maintain  their  father  and  mother,  and  other  ascendants  who  are 
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in  need ;  and  the  relatives  in  the  direct  ascending  line  are  likewise 
bound  to  maintain  their  needy  descendants,  this  obligation  being 
reciprocal. 

They  are  also  bound  to  render  reciprocally  all  the  services 
which  their  situation  can  require,  if  they  should  become  insane. 

ex.  205,  207;  2Zach.  290;  3  Laurent,  No.  46;  E8chbach673;  12  R.  386;  18  A.  594. 

*^  L'ob'ieation  de  foumir  des  alimeDS  est  !  Where  parent  has  propeity  the  child  sup- 

solidaire  de  sa  nature.    Ainsi  le  pere  et  la  |  porthig  her  is  entitled  to  remuneration.    32 

m^re  doivent  etre  solidairement  lors  quMl  y  i  A.  506;  33  A.  621,  Succession  of  Xewton. 

a  separation  de  biens.    2  Toul,  7.    Ainsi  i>^^««,i^«.i^„   ♦««   t,^-,«    qq    a   *toi    c^ 

entreplusiersenfansPobligationde  foumir  .  ^.rj^n  W^          ^                 A.621.buc^ 

.des  alimens  a  leur  pere  ^t  solidaire.    Le  cession  of  Newton. 

plus  ricbe  n'est  pas  obligd  de  contribner  !  Child    furnishing   alimony    to    indigent 

plus  que  les  autres  a  Tacquit  de  la  debte  i  parent  can  not  reclaim  amount  from  suc- 

commune.''    2  Toul,  7  and  8.  I  cession.    40  A.  671,  Succession  of  Guidry. 

Art.  230  [246].  By  Alimony,  By  alimony  we  understand 
what  is  necessary  for  the  nourishment,  lodging  and  support  of  the 
person  who  claims  it. 

It  includes  the  education,  when  the  person  to  whom  the 
alimony  is  due  is  a  minor. 

C.  N.  208;  12  R.  386;  12  A.  678;  19  A.  504. 

Art.  231   [2J:7].  Alimony.     Alimony   shall   be   granted  in 
proportion  to  the  wants  of  the  person  requiring  it  and  the  circum- . 
stances  of  those  who  are  to  pay  it. 

C.  N.  208.  Commonly  it  consists  in  a  pension.  2  Toul.  6;  2  Zach.  290,  No.  6. 
12  K.  386;  12  A.  678;  19  A.  604;  45  A.  716,  Imhof  vs.  Imhof. 

Order  can  not  be  made  ex  parte,    13  A. 
150,  Fletcher  vs.  Henley. 

Art.  232  [248].  Id.   Obligation  for  When  Discharged. 

When  the  person  who  gives  or  receives  alimony  is  replaced  in  such 
a  situation  that  the  one  can  no  longer  give,  or  that  the  other  is  no 
longer  in  need  of  it,  in  whole  or  in  part,  the  discharge  from  or 
reduction  of  the  alimony  may  be  sued  for  and  granted. 

C.  N.209. 
Judgment  may  be  reduced.    2  Zach.  294. 

Art.  233  [2i9].  Id.  Inability  to  Pay.  If  the  person  whose 
duty  it  is  to  furnish  alimony  shall  prove  that  he  is  unable  to  pay 
the  same,  the  judge  may,  after  examining  into  the  case,  order  that 
such  person  shall  receive  in  his  house  and  there  support  and  main- 
tain the  person  to  whom  he  owes  alimony. 

C.  X.  210:  2  Toul.  6;  Poth.  Cont.  de  Mar.  \o.  391;  39  A.  982,  Schmitt  vs.  Schmitt. 

Art.  234  [250].  Id.  Parental  Obligation  for.  The  judge 
shall  pronounce  likewise  whether  the  father  or  mother  who  may 
offer  to  receive,  support  and  maintain  the  child  to  whom  he  or  she 
may  owe  alimony  in  his  or  her  house,  shall  be  dispensed  in  that 
case  from  the  obligation  of  paying  for  it  elsewhere. 

C.  X.  211 :  9  M.  643,  Henno  Vi.  Henno:  Toul.  TI,  pp.  ti  and  7,  XIV,  p.  15S. 
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Art.  235.  Civil  Code  op  Louisiana. 

Art.  235  [251].  Parental  Protection  and  Representation 

in.  Fathers  and  mothers  owe  protection  to  their  children,  and  of 
course  they  may,  as  long  as  their  children  are  under  their  author- 
ity, appear  for  them  in  court  in  every  kind  of  civil  suit  in  which 
they  may  be  interested,  and  they  may  likewise  accept  anj^  donation 
made  to  them. 

C.  P.  108;  2  Marcade,  181,  No.  10;  12  A.  426,  Greenwood  vs.  New  Orleans;  Micbie 
vs.  Armat,  15  A.  225;  10  A.  33. 

Art.  236  [252].  Assault  by  Parents.  Fathers  and  mothers 
may  justify  themselves  in  an  action  begun  against  them  for  assault 
and  battery,  if  they  have  acted  in  defence  of  the  persons  of  their 
children. 

2317,  2318. 

Art.  237  [253].  Offences  or  Quasi -Offences  of  Children. 

Fathers  and  mothers  are  answerable  for  the  offences  or  quasi- 
offences  committed  by  their  children,  in  the  cases  prescribed  under 
the  title :  Of  ^uasi-Contrads^  and  of  Offences  ana  ^uasUOffences. 

2318,  2317;  C.  N.  376, 383,  1384. 

SECTION   II. 

Of  the  Duiifis  of  Parents  Toward  their  Illegitimate  Children,  and  of  the  Duties  of 
Illegitimate  Children  Toward  their  Parents. 

Art.  238  [254].  Illegitimate  Children.  Illegitimate  chil- 
ren,  generally  speaking,  belong  to  no  family,  and  have  no  rela- 
tions; accordingly  they  are  not  submitted  to  the  paternal  authority, 
even  when  they  have  been  legally  acknowledged. 

(Amended)  1483,;  7  N.  S.  387:  42  A.  159. 

An  illegitimate  child  has  no  relatives  in  a 
legal  sense  in  the  ascending  or  collateral 
line.    42  An.  159,  Montegut  vs.  Bacas. 

Art.  239  [255].  Reciprocal  Duties  of  Parents  and  Ille- 
gitimate Children.     Nevertheless  nature  and  humanity  estab- 
lish certain  reciprocal  duties  between  fathers  and  mothers  and  their 
illegitimate  children. 
(Amended.) 

Art.  240  [256].  Id.  Alimony  to  Illegitimate  Children. 

Fathers  and  mothers  owe  alimony  to  their  illegitimate  children 
when  they  are  in  need. 

Illegitimate  children  owe  likewise  alimony  to  their  father  and 
mother,  if  they  are  in  need  and  if  they  themselves  have  the  means 
of  providing  it. 
(Amended.) 

Art.  241.  [257].  Id.  Alimony.     Illeyimate  children  have  a 
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right  to  claim  this  alimony,  not  only  from  their  father  and  mother, 
but  even  from  their  heirs  after  their  death. 

919;  3R.  441;  26  A.  323. 

Salt  not  maintainable  against  adminis- 
trator.   27  A.  382,  Dalton  vs.  Succ.  Halpin. 

Art.  242.  [258].  Id.  Alimony  When   Demanded.     But 

in  order  that  they  may  have  a  right  to  sue  for  this  alimony,  they 
must : 

1.  Have  been  legally  acknowledged  by  both  their  father  and 
mother,  or  by  either  of  them  from  whom  they  claim  alimony  ;  or 
they  must  have  been  declared  to  be  their  children  by  a  judgment 
duly  pronounced,  in  cases  in  which  they  may  be  admitted  to  prove 
their  paternal  or  maternal  descent ; 

2.  They  must  prove  in  a  satisfactory  manner  that  they  stand 
absolutely  in  need  of  such  alimony  for  their  support  (245). 

(Amended)  14  L.  542;  6  A.  159. 

Demand  for  alimony  can  not  be  cumulated 
with  action  of  mother  for  damages  for  se- 
duction.   37  A.  226,  Smith  vs.  Braun. 

Art.  243  [260].    Id.  Alimony,  When  Not  Due.  The  ob- 

ligation  of  giving  such  alimony  ceases  when  the  illegitimate  child  is 
able  to  earn  his  subsistence  by  labor,  or  whenever  his  father  or 
mother  have  caused  him  to  be  instructed  in  an  art,  trade  or  profes- 
sion fit  to  procure  him  a  sufficient  livelihood,  unless  some  continual 
sickness  or  infirmity  prevents  such  child  from  working  for  his  sub- 
sistence. 

The  debt  of  alimony  ceases  likewise  to  be  due  from  the  estate 
of  the  father  or  mother  of  the  illegitimate  child  whenever  either  of 
them  has  provided  during  his  or  her  life  a  sufficient  maintenance 
for  his  or  her  illegitimate  child,  or  have  made  to  him  donations  or 
other  advantages  which  may  be  sufficient  for  that  purpose. 

(Amended.) 

Art  244  [261].    Id.  Alimony;  Other  Rules  as  to.    The 

other  rules  established  respecting  alimony  to  be  granted  to  legiti- 
mate children  take  place  likewise  with  respect  to  illegitimate  chil- 
dren, except  so  far  as  they  may  be  contrary  to  the  foregoing  provi- 
sions. 

(Amended.) 

Art.  245   [262].    *•  Alimony  is  due  to  Bastards."   Mi- 

mony  is  due  to  bastards,  though  they  be  adulterous  and  incestuous, 
by  the  mother  and  her  ascendants. 

242,  920,  1488;  18  A.  590,  Bennett  vs.  Cane:  19  A,  504  OGara  v?.  Succession  of  Eid- 


deU. 

57 


Digitized  by 


Google 


Art.  24(). 


Civil  Code  op^  Louisiana. 


TITLE  Vlll. 


OF  MINORS. 
Of  their  Tutorship  and  Emancipation. 


CHAPTER  1. 
Of  Tutorship. 

SECTION    1. 
General  Dispositions. 

Art.  246.  Tutors,  When  Appointed.  The  minornot  eman- 
cipated is  placed  under  the  authority  of  a  tutor,  after  the  dissolu- 
tion of  the  marriage  of  his  father  and  mother. 

(New  Article)  216,  C.  N.  388,  R.  S.  426,  2348,  3827. 


Law  of  Domicile  of  birth  governs  the 
minor,  wherever  he  goes,  and  his  majority 
ceases  at  the  terra  prescribed  by  those  laws. 
6  N.  S.  69;  114  U.  S.  218,  Lamar  vs.  Micou. 
Where  father  and  mother  moved  and  minor 


remained  at  schooL  49  Fed.  257,  Denor 
Ts.  Edson.  Tutor  is  a  necessity  of  the  law. 
Mack.  Partie  Speciale,  Sec.  601. 

During  marriage  no  tutorship.    7  N.  S 
388;  12  R.  172. 


Art.  247  [264 J.  There  are  Four  Sorts  of  Tutorships. 

There  are  four  sorts  of  tutorships  : 
Tutorship  by  nature ; 
Tutorship  by  will ; 
Tutorship  by  the  effect  of  the  law  ; 
Tutorship  by  the  appointment  of  tl>e  judge  ; 


Dom.  264,  No.  7. 

Tutor,  subrogated  tutor,  tutor  ad  hoc  and 
pro  tutor.  1  Zach.  77. 
Courts  can  not  appoint  provisional  turors, 


and  such  appointment  may  be  disregarded. 
2  An.  76.    See  also  83,  84,  86. 
One  tutor,    1  Zach.  78. 


Art.  248  [265].  Tutorship  by  Nature.  Tutorship  by  nature 
takes  place  of  right ;  every  other  kind  of  tutorship  must  either  be 
confirmed,  or  given  by  the  judge. 

Dom.  264,  267;  7  L.  639. 


It  seems,  however,  that  the  Code  of  Prac- 
tice has  moditied  this  article.  It  is  held 
that  the  tutor  can  not  sue  or  act  until  he  is 
sworn.  C.  P.  944,  949;  9  A.  492;  12  R. 
636;  11  R.  503. 

Judgment  appointing  tutor  can  not  be 
collaterally  attacked.  39  A.  580,  Succes- 
sion of  Keller. 


Letters.— in  France  no  letters  of  con- 
firmation are  required.  2  R.  258,  Succession 
of  Senac. 

Otherwise  in  Louisiana.  2  A.  76;  C.  P. 
949;  7  L.  539. 

The  father  may  take  steps  to  protect  his 
minor  children;  where  he  Is  not  authorised 
to  receive  the  money  he  may  have  che  debt 
liquidated.    348,  2  A.  77,  Fisk  vs.  Fisk. 


Art.  249  [266].  Tutor's  Accountability. 

of  tutorship,  the  tutor  is  accountable. 

Dom.  264-267. 


For  every  sort 
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Art.  253. 


SECTION  II. 
Of  Tutorship  by  Nafure. 

Art.  250  [2(581.  Tutorship  by  Nature.  After  the  dissolu- 
tion of  marriage  by  the  death  of  either  husband  or  wife,  the 
tutorship  of  minor  children  belongs  of  right  to  the  surviving  mother 
or  father. 

This  is  what  is  called  tutorship  by  nature. 

C.  C.  307;  7  L.  539;  10  L.  4B1;  9  R.  198;  12  R.  386,  636;   14  A.  623;   42  A.  549;  ('.  N. 
38JK  390;  7  N.  S.  387;  48  A.  174,  Succession  of  McCan. 


Special  administrators  will  not  be  ap- 
pointed under  request  in  will  to  take  charge 
of  legacy  to  minors  who  have  a  natural 
tutor.    30  A.  1017,  Succession  of  Foucher. 

During  marriage  there  can  be  no  tutor- 
ship, but  the  father  has  power  of  tutor  over 
his  minor  child.  41  A.  888,  Dauterive  vs. 
Sheriff. 

Natural  tutor  can  not   relieve    himself 


from  responsibility  to  the  minor  by  omit- 
ting to  take  the  oath  before  letters  of  tutor- 
ship have  been  issued  to  him.  41  A.  449, 
Way  vs.  Levy. 

Natural  tutor  can  not  be  contirmed  till 
certificate  of  clerk  showing  minor's  prop- 
erty has  been  recorded.  42  A.  448,  Succes- 
sion of  Arlaud. 


Art.  251  [269].    Inventory;   Under-tutor;    Mortgage. 

Tutors  by  nature  are  bound  to  cause  an  inventory  to  be  made ;  and 
an  under-tutor  to  be  appointed,  but  they  are  not  compelled  to  give 
security. 

They  are  required  to  give  a  special  mortgage,  or  to  cause  the 
legal  mortgage  in  favor  of  the  minor  to  be  inscribed  in  the  manner 
hereafter  provided. 

(Amended)  316;  7  L.  543;  8  L.  85;  C.  P.  949,  950;  R.  S.  3840. 

If  judge  exacts  the  security  the  surety  is  I 
not  bound.     10  A.  124,  Aucoin  vs.  Juillot.       | 

Art.  252  [415].    Posthumous  Children;    Tutorship  of. 

If  a  wife  happens  to  be  pregnant  at  the  time  of  the  death  of  her 
husband,  no  tutor  shall  be  appointed  to  the  child  till  after  his  birth  ; 
but,  if  it  should  be  necessary,  the  judge  may  appoint  a  curator  for 
the  preservation  of  the  rights  of  the  unborn  child,  and  for  the 
administration  of  the  estate  which  may  belong  to  such  child.  At  the 
birth  of  the  posthumous  child,  such  curator  shall  be  of  right  the 
under-tutor. 

(Amended)  273;  C.  X.  293. 

Art.  253  [271].  Mother  Not  Compellable  to  Act  as 
Natural  Tutrix.  The  mother  is  not  compelled  to  accept  the 
tutorship  of  her  minor  children,  but  in  case  she  refuses,  she  shall 
be  bound  to  fulfil  the  duties  of  a  tutor,  until  she  has  caused  a  tutor 
to  be  appointed. 

The  mother,  who  refuses  the  tutorship  of  her  children,  retains 
the  superintendence  of  them,  and  the  care  of  their  education.  The 
tutor,  in  such  a  case,  is  merely  entrusted  with  what  concerns  the 
administration  of  their  property. 


Domat,  270.  273;  8  M.  620;  7  L.  539;  41  A.  1103^  C.  X.  394;  J.  I.  J5  fo  25* 
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Civil  Code  of  Louisiana. 


Art.  254  [272].  Remarriage  of  Mother.  If  the  mother, 
who  is  tutrix  to  her  children,  wishes  to  marry  again,  she  must,  pre- 
vious to  the  celebration  of  the  marriage,  apply  to  the  judge  in  order 
to  have  a  meeting  of  the  family  call^  for  the  purpose  of  deciding 
whether  she  shall  remain  tutrix.  If  she  shall  neglect  to  call  such 
a  meeting,  she  shall  be  ipso  facto  deprived  of  the  tutorship,  and 
together  with  her  husband  shall  be  answerable  in  solido  for  all  the 
consequences  of  the  maladministration  of  the  tutorship  unduly  kept 
by  her,  and  the  estate  of  the  husband  shall  be  legally  mortgaged  as 
a  security  for  that  responsibility  from  the  day  that  the  mortgage 
has  been  inscribed  in  the  manner  required  b)'^  law. 

(Amended)  3316;  C.  N.  394,  395;  2  A.  401;  9  A.  306;  14  A.  112,  625;  21  A.  738; 
<:on8t.  1868,  Art.  123;  Acts  of  1869,  No.  95. 


From  the  moment  of  remarriage,  natural 
tutor  owes  minor  children  rents  and  reve- 
nues of  their  share  of  community  adminis- 
tered by  him.  32  A.  186,  Vance  vs.  Vance ; 
10  L.  459,  Kachel  vs.  Rachers  Heirs,  C.  P. 
951,  O.  C,  p.  60a.  1 ;  Domat,  270-74  and  37 
and  note. 

Ipso  Facto  Divested.  32  A.  51,  Grant 
vs.  Maier;  34  A.  129;  2  A.  401. 

After  remarriage  acts  no  longer  binding. 
32  A.  51,  Grant  vs.  Maier. 

After  remarriage,  minors  may  be  brought 
into  Court  through  mother,  step-father  and 
under-tutor.  34  A.  813,  Heroman  vs.  Louis- 
iana Institute. 


Mother  remarrying  without  family 
meeting  can  not  be  appointed  dative  tutrix. 
34  A.  180,  Succession  of  Foley;  Act  18  of 
1882,  p.  13;  but  see  3  R.  390,  Tutorship  of 
Rose  Aimee  Mossy;  5  A.  596;  9  A.  306. 

As  to  registry  against  second  husband. 
3352,  3316. 


As  to  mortgage,  etc. 
Guir. 


27  A.  232,  Keene  vs. 


If  family  meeting  advise,  they  can  not 
impose  further  obligations,  nor  oblige  her 
to  give  b3nd  after  the  death  of  second  hus- 
band.   2  A.  401,  Smith  vs.  Diclterson. 


Art.  255  [273].  Second  Husband's  Liability.  When 
the  family  meeting  shall  retain  the  mother  in  the  tutorship,  her 
second  husband  becomes  of  necessity  the  co-tutor,  who  for  the  ad- 
ministration of  the  property  subsequently,  to  his  marriage,  becomes 
bound  in  solido  with  his  wife,  and  his  estate  shall  be  legally  mort- 
gaged as  a  security  for  that  responsibility,  from  the  day  of  his 
marriage  ;  provided^  the  evidence  of  such  mortgage  against  the  said 
co-tutor  be  recorded,  according  to  the  law  now  regulating  the 
registry  of  mortgages  against  tutors,  before  the  proceedings  of  the 
family  meeting  can  be  homologated  ;  and  provided  further^  that  if 
said  registry  is  not  so  made,  then  the  tutrix  and  her  husband  shall 
come  under  the  provisions  of  the  preceding  article. 

(As  amended  hy  Act  18  of  1882),  and  the  article  is  given  above  as  amended:  3316;  C. 
N.  396,  396;  C.  P.  951;  2 Tool.  315;  21  A.  738. 


Co-Tutor.— When  tutorship  ends.  Dem- 
oloinbe,  Minorite,  138,  7  Vol.,  p.  78;  5  Lau- 


rent, Xos.   113,  114;  Hatcher  vs.  Jackson, 
21  A.  740. 


Art.  256  [274].  Natural  Cliildren.  The  mother  is  of 
right  the  tutrix  of  her  natural  child  not  acknowledged  by  the  father, 
or  acknowleged  by  him  alone  without  her  concurrence. 

After  the  death  of  the  mother,  the  father  is  of  right  the  tutor 
of  his  natural  child  acknowledged  by  him  alone. 

The  natural  child,  acknowledged  by  both,  has  for  tutor,  first 
the  father,  in  default  of  him,  the  mother. 

(Amended)  C.  P.  944;  49  A.  715. 
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Art.  261. 


SECTION  III. 
Of  the  Tulorship  by    Will. 

Art.   257  [275].    The    Right  of  Appointing  a  Tutor. 

The  right  of  appointing  a  tutor,  whether  a  relation  or   a   stranger,, 
belongs  exclusively  to  the  father  or  mother  dying  last. 

This  is  called  tutorship  by  will,  because  generally  it  is  given 
by  testament ;  but  it  may  likewise  be  given  by  any  declaration  by 
the  sur\4ving  father  or  mother,  executed  before  a  notary  and  twa 
witnesses. 

(Amended)  C.  X.  392,  397,  398;  Spanish  Code,  206. 


As  to  the  right  to  appoint  a  tutor,  where 
gurviTing  spouse  is  an  interdict  or  notor- 
iously insane.     Act  61  of  1892,  p,  82. 

Grandfather  can  not  appoint.  10  A.  169, 
Hoi^att  vs.  Moraney. 

Nor  to  adopting  father.  16  A.  176,  Tutor- 
ship of  Upton. 


Effect  of  adoption.  37  A.  839,  840,  Suc- 
cession of  Hosser. 

A  woman  may  be  appointed  tutor  by 
will  on  advice  of  family  meeting  where  no 
male  relation  will  accept.  Act  46  of  1894, 
p.  60. 


Art.  258  [276].    The  Mother  Who  Has  Married  Again 

and  who  has  not  been  maintained  in  the  tutorship  of  the  children 
of  her  preceding  marriage  or  marriages,  has  no  right  to  appoint  a 
tutor  to  them. 

The  father  or  mother  against  whom  a  judgment  of  divorce  has 
been  obtained  has  no  right  to  appoint  a  tutor  to  the  children  who 
are  the  issue  of  the  marriage  which  has  been  dissolved. 

(Amended)  C.  X.  399;  Webb  vs.  Webb,  5  A.  595. 


If  she  is  again  appointed  slie  must  give 
bond  as  dative  tutrix.  9  A.  306,  Succession 
of  Puck. 

Dative  Tltrix  After  Second  Mar- 
riage. Pro.  1  Zach.,  p.  86,  note  4;  34  A. 
130.  Succession  of  Foley. 


Contra,  2  Marcad^,  198;  3  R.  390;  5  A. 
596;9  A.  306. 

Bond  of  co-tutor.  Act  18  of  1882. 

Wife  remarrying  without  retention  by 
family  meeting  can  not  appoint  testamen- 
tary tutor.  32  A.  322,  Succession  of  Walker. 


Art.  259  [277].  Acceptance  of  Trust.  The  tntor  by  will 
is  not  compelled  to  accept  the  tutorship  to  which  he  is  appointed 
by  the  father  or  mother. 

But  if  he  refuses  the  tutorship,  he  loses  in  that  case  all  the 
legacies  and  other  advantages,  which  the  person  who  appointed  him 
may  have  made  in  his  favor  under  a  persuasion  that  he  would 
accept  this  trust. 

(Amended)  C.  N.  401;  C.  P.  956;  O.  C,  p.  COa,  12. 

Art.  260  [278].  Confirmation  by  Judge.  The  judge  may 
refuse  to  confirm  the  tutorship  given  by  the  surviving  father  or 
mother,  if  he  deems  it  conducit^e  to  the  interest  of  the  minor,  pro- 
vided it  be  b}^  and  with  the  advice  of  the  family  meeting. 

In  this  case,  a  tutor  is  appointed  to  the  minor  agreeabl}^  to  the 
rules  hereafter  prescribed. 

C.N.  400;  Dom.  264,  No.  7. 

Art.  261  [279] .  Tutorship  of  Natural  Child.  The  father 
or  mother  who  is  entitled  to  the   tutorship   of   the   natural    child^ 
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Art.  262.  Civil  Code  of  Louisiana. 

according  to  the  provisions  of  article  25G,  can  choose  a  tutor  for 
him,  whose  appointment,  to  be  valid,  must  be  approved  b}'  the 
judge. 

256. 

Art.  262  [280].  Several  Tutors.  If  the  parent  who  died 
last  has  appointed  several  tutors  to  the  children,  the  person  first 
mentioned  shall  be  alone  charged  with  the  tutorship,  and  the 
second  shall  not  be  called  to  it,  except  in  case  of  the  death,  absence, 
refusal,  incapacity  or  displacing  of  the  first,  and  in  like  manner  as 
to  the  others  in  succession. 

Poth.  des  Pers.,  p.  I,  Tit.  6,  Xo.  4. 

SECTIOX  IV. 
Of  the  Tutorship  by  the  Effect  of  the  Law. 

Art.  263  [281].  Nearest  Ascendant.  When  a  tutor  has 
not  been  appointed  to  the  minor  by  father  or  mother  dying  last,  or 
if  the  tutor  thus  appointed  has  not  been  confirmed  or  has  been 
excused,  then  the  judge  ought  to  appoint  to  the  tutorship  the  near- 
est ascendant  in  the  direct  line  of  the  minor. 

G.  N.  402,  405;  C.  P.  944;  Doin.  2(54.  No.  3:  10  L.  f^40.  Wood  vs.  Brown;  I  Toul..  p. 
556;  IJ  Toul..  p.  321 ;  6  X.  S.  454;  3  K.  390;  9  A.  491.  493;  10  A.  58($. 

Art.  264  [282].  Male  Ascendant  Preferred.  In  case  there 
shall  be  more  than  one  ascendant  in  the  same  degree,  in  the  direct 
line,  but  of  different  sexes,  the  tutorship  shall  be  given  to  the 
male. 

0.  N.  403,  404. 

Grandfather  moving   to    Louisiana  can  I  take  the  tutorship,  where  ihe  mother  has 

claim  tutorship  when  the  parents  are  dead.  |  forfeited  the  tutorship  by  second  marriage 

9  A.  354,  Dobb  vs.  Massey.  without  a  family  meeting.    9  A.  492,  Boyer 

He    can  not,  without  a  family  meeting,  |  vs.  Tassin. 

.  Art.  265  [283].   Two  Ascendants  in  Same  Degree.     In 

case  there  shall  be  more  than  one  ascendant  in  the  same  degree,  in 
the  direct  line,  and  of  the  same  sex,  the  judge  shall  appoint  one  of 
them  as  tutor  by  and  with  the  advice  of  the  family  meeting. 

C.  X.  403,  404:  C.  P.  952  et  scf/. 

Art.  266  [284].  The  Grandmother.  The  grandmother 
of  the  minor  is  the  onl}-  woman  who  has  a  right  to  claim  the  tutor- 
ship b\'  the  effect  of  the  law,  but  she  is  not  compelled  to  accept  it. 

Art.  267  [285].  Nearest  Collateral.  In  case  the  minor 
has  no  ascendant  in  the  direct  line,  the  tutorship  shall  be  given  to 
the  nearest  of  kin  in  the  collateral  line. 

And  if  there  are  two  or  more  relations  in  the  same  degree,  the 
judge  shall  appoint  one  of  them  b}'  and  with  the  advice  of  the 
family  meeting. 

^Amended)  ('.  N.  405:  (\  P.  953;  R.  S.  420,  234(J.  3.^25:  Acts  1855,  p.  299 
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Art.  272. 


Art.  268  [2861.    Responsibility    for    Refusal    to   Act, 

The  relation  even  in  the  fourth  degree  inclusively,  who  refuses  to 
take  charge  of  the  tutorship,  is  responsible  to  the  minor  for  all  losses 
and  damages  which  may  result  therefrom. 


Pending  appointment  of  tntor  the  near- 
est male  relative  may  provoke  sequestra- 
lioo  of  minor's  property.  32  A.  322.  Suc- 
eemion  of  Walker. 

After  appointment  bas  been  made,  it  will 
not  be  disturbed  on  behalf  of  a  nearer  rela- 
tive absent  from  the  State  at  the  time  of  the 


appointment.      11    A.    24.     Succession    of 
Brownson. 

The  natural  tutor  can  not  relieve  himself 
from  responsibility  to  the  minors  by  omit- 
ting to  take  the  oath  before  letters  of  tutor- 
ship were  issued.  41  A.  449,  Way  vs.  Levy. 


Art.  269  [287].    Relations;  Who  Are, 

relation  are  not  included  connections  by  affinity. 


Under  the  name 


SECTION  V. 
Of  Dative  Tutorship. 

Art.  270  [288].  Dative  Tutor  with  Bond.  When  a  minor 
is  an  orphan,  and  has  no  tutor  appointed  by  his  father  or  mother, 
nor  any  relations  who  may  claim  the  tutorship  by  the  effect  of  the 
law,  or  when  the  tutor  appointed  in  some  of  the  modes  above 
expressed^  is  liable  to  be  excluded  according  to  the  rules  hereafter 
established,  or  is  excused  legally,  in  such  cases  the  judge  shall 
appoint  a  tutor  to  the  minor,  by  and  with  the  advice  of  the  family 
meeting^. 

25-2;  Spanish  Code,  231;  C.  N.  405;  Toul.  II,   No.   1122;  5  Kob.   2(>8,  Tutorship  of 
Ltbarre;  3R.  390;  Acts  1855,  March  15. 

Family  meeting  is  essential  to  validity  of 
appointment  of  dative  tutor.  42  A.  323, 
Keller  vs.  Shelmire. 


Art.  271.  Dative  Tutor  without  Bond.  Whenever  it 
shall  occur  that  no  one  will  take  upon  himself  the  tutorship  of 
a  minor,  and  comply  with  existing  laws  by  giving  the  required 
security^  it  shall  be  the  dut}^  of  the  judge  to  summon  a  family 
meetings  and  with  its  advice  to  nominate  one  discreet  and  responsi- 
ble person  in  the  parish  to  be  tutor,  and  another  to  be  under-tutor, 
who  shall  in  all  respects  comply  with  existing  laws  in  relation  to 
tntors,  except  that  of  giving  bond. 

(New  Article)  :  47  A.  1670,  Succession  of  Farrelly :  C.  P.  iU4;  8  Sav.  341 ;  ('.  X.  405; 
B.  H.  2324,  2329,  3835:  Acts  1855,  p.  444. 


Tmor  of  another  State  mav  sue  here.  10 
An.  791 :  15  Peters  I;  8  L.  86. 

On  removal  of  a  tutor  from  one  parish  to 
another,  judge  of  a  new  domicile  has  juils- 
diction.    14  A.  565,  State  vs.  Petit. 

A    non-resident    of  parish    may  be  ap- 


pointed dative  tutor  without  bond.    34  A. 
129,  Succession  of  Foley. 

Children  of  parents  domiciled  in  thi« 
State  at  time  of  decease  retain  their  domi- 
cile and  court  of  domicile  has  jurisdiction  of 
person  and  property.  10  A.  7SI».  Succes- 
sion of  Lewis;  .S4  A.  129;  3  K.  303. 


Art.  272  [296].    Foundling;    Tutor  for.    The  judge  can 
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Art.  273.  Civil  Code  of  Louisiana. 

appoint  a  tutor  to  a  foundling  or  a  child  abandoned,  giving  the  prefer- 
ence always  to  the  person  protecting  it. 

C.N.  409,  418;  3  R.  390. 

PergODS  bringiDg  up  foundling  may  detain 
him  in  preference  to  father  and  mother, 
when.    213. 


SECTION  VI. 
Of  the  Under-iutor. 

Art.  273  [300].    Under- tutor;   When  Appointed.     In 

every  tutorship  there  shall  be  an  under-tutor,  whom  it  shall  be  the 
duty  of  the  judge  to  appoint  at  the  time  the  letters  of  tutorship  are 
certified  for  the  tutor. 

262;  Spaniub  Code,  234:  Toul.  XIU,  p.  23:  9  M.  643;  Acts  1834,  p.  113:  C.  N.  420;  2 
R.  418;  14  A. 631. 


Inventory  in  absence  of  under-tutor  in- 
valid.   1  N.  S.  462,  Frere  vs.  Frere. 

'-Quand  il  avait  des  interets  opposes  a 
ceux  de  son  tuteur  on  lui  nommait  autrefois 


Cleric  shall  have  power  to  appoint  special 
under-tutor  when  under-tutor  absent  from 
the  parish  in  the  army  or  navy.  Acts  of 
1864,  p.  15. 


un  curateur  que  Pon  appelait  curateur  aux  Illegality  of  appointment  of  under-tutor 
actions  contraire."  Poth.  des  Per.,  ler  Dart  ,  does  not  vitiate  his  acts.  40  A.  66,  Webb 
tit  6,  Sec.  6,  Arts.  2  and  3,  etc.  vs.  Keller. 

Under-tutor  can  not  be  compelled  to  A  mother  who  has  forfeited  tutorship 
serve  and  may  resign  at  any  time.  14  A.  631,  can  not  be  under-tutor.  34  A.  180,  Succee- 
Under- tutor  of  Wallcer;  2  R.  423.  sion  of  Foley. 

Art.  274.     Oath  to  be   Taken   by  the  Under-tutor. 

The  under-tutor  shall,  prior  to  his  entering  upon  the  exercise  of 
his  duties,  take  an  oath  before  the  proper  officer,  that  he  will  well 
and  faithfully  fulfil  his  trust. 

(New  Article.) 

Art.  275  [801].  Duties  of  Under-tutor.  It  is  the  duty  of 
the  under-tutor  to  act  for  the  minor,  whenever  the  interest  of  the 
minor  is  in  opposition  to  the  interest  of  the  tutor. 

If  the  tutor  should  neglect  to  render  his  annual  account  as  re- 
quired by  law,  the  under-tutor  must  give  notice  to  the  judge  having 
jurisdiction  that  the  tutor  has  failed  to  account,  whereupon  the 
judge  shall  order  the  tutor  to  render  his  account.  (Acts  1855,  p. 
444.) 

Spanish  Code,  236;  (Amended)  356,  357;  C.  N.  420;  Dom.  368,  No.  11,  I  N.  S.  462; 
2  L.  145;  11  L.  189,  Proctor  vs.  Richardson;  10  L.  319;  12  L.  577;  1  R.  Ill :  6  R.  61 ;  4  A. 
77;  15  A.  121,  206;  19  A.  163;  42  A.  637,  Succession  of  Meyers;  41  A.  142,  Ashley  vs. 
Ashley. 

It  is  his  duty  to  cause  mortgages  against  |  tutor  should  act,  the  judgment  absolutely 
tutor  to  be  inscribed.    3301.  !   null.    31  A.  50,  In  re  minor. 


Not  responsible  for  costs  unless  he  is  in 
bad  faith.     19  A.  153;  21  A.  15. 

May  make  valid  contracts  where  the  in- 
terest of  minor  is  opposed  to  that  of  tutor, 
but  can  not  receive  money.    5  A,  166. 

If  under-tutor  represents  minor  where  the 


The  tutor  by  adopting  child  can  not  avoid 
responsibility,  and  the  under-tutor  must 
compel  an  accounting.  48  A.  561,  Succes- 
sion of  Unforsake. 

Judge  should  see  that  under-tutor  per- 
forms nis  duties,  and  when  necessary  should 
appoint  curators  ad  hoc.  46  A.  1064,  Welsh 
vs.  Baxter. 
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Art.  276  [802],  Family  Meetings  Under-tutor  Must 
Attend.  The  under-tutor  can  not  be  a  member  of  family  meetings, 
but  be  must  be  present  for  the  purpose  of  advising,  and  when  he  is 
of  opinion  that  the  determination  of  the  meeting  is  injurious  to  the 
interest  of  the  minor,  it  is  his  duty  to  oppose  the  homologation  of 
proceedings. 

4  L.  389;  10  L.  319;  2  A.  941;  23  A.  167;  Acts  1855,  p.  810,  Sec.  5;  Acts  1855,  p. 
444,  Sec.  10. 

Art.  277.  Family  Meetings ;  Opposition  of  Under-tutor. 

Whenever  an  under-tutor  shall  refuse  to  approve  of  the  delibera- 
tions of  a  family  meeting,  or  object  to  their  homologation,  the  court 
shall  decide  whether  the  opposition  is  well  founded,  and  if  not,  the 
opposition  shall  be  overruled,  and  the  deliberations  homologated,  as 
if  no  opposition  had  taken  place.  When  the  court  shall  decide  that 
the  opposition  of  the  under-tutor  is  unfounded,  and  shall  homolo- 
gate the  deliberations  of  the  family  meeting,  the  under-tutor  who 
shall  have  made  the  opposition,  shall  be  exonerated  from  all 
responsibility. 

.   (New  Article)  328;  R.  S.  1498,  2335,  3843;  Acis  1855,  p.  444,  Sec.  10. 

Art.   278.  Legal  Mortgage  of  Tutor;   Under- tutor's 

Duty  as  to.  The  under-tntor  who  fails  or  neglects  to  cause  to  be 
inscribed  in  the  manner  required  by  law,  the  evidence  of  the  minor's 
legal  mortgage  against  his  tutor,  shall  be  liable  for  all  the  damages 
which  the  minor  may  sustain  in  consequence  of  such  failure  or  neg- 
lect ;  and  this  claim  for  damages  shall  not  be  prescribed  so  long  as 
the  minor's  right  of  action  exists  against  his  tutor. 

(New  Article)  324;  R.  S.  2360,  3866,  3867;  Acts  1869,  p.  114;  Spanish  Code,  262. 

Art-  279  [303].  Vacancy  in  Tutorship;  Under- tutor's 

Duty  as  to.  The  tutorship  does  not  devolve  on  the  under-tutor, 
when  it  is  vacant. 

But  when  it  becomes  necessary  to  appoint  another  tutor,  it  is 
the  duty  of  the  under-tutor,  under  his  responsibility,  to  cause  such 
appointment  to  be  made. 

C.N.  424;  2  A.  942;  9  A.  560. 

Art.  280  [304].  The  Duties  of  the  Under-tutor  are  at 
an  End.  The  duties  of  the  under-tutor  are  at  an  end  at  the  same 
time  with  the  tutorship 

C.  X.  425. 

SECTION  VII. 

Of  Family  Meetings. 

Art.  28 1  [305] .  Composed  of  Five  Relatives  or  Friends. 
**  Family  fleetings.'*  Family  meetings,  in  all  cases  in  which 
they  are  required  by  law,  for  the  interest  of  minors  or  of  other  per- 
sons, must  be  composed  of  at  least  five  relations,  or  in  default  of  re- 
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lations,  friends  of  him  on  whose  interests  they  are  called  upon  to 
deliberate. 

These  relations  or  friends  must  be  selected  from  among  those 
domiciliated  in  the  parish  in  which  the  meeting  is  held,  or  in  a 
neighboring  parish  provided  they  do  not  reside  at  a  distance  ex* 
ceeding  thirty  miles. 

Spanish  Code,  293;  (Amended)  C.  N.  407:  Toul.  H,  p.  228;  2  A.  941;  R.  S.  421, 
1499;   (Act  of  1826,  p.  164) ;  Acts  1866,  p.  310. 


Where  family  meeting  consisted  of  six 
and  stood  equally  divided  it  was  of  no  ef- 
fect. 42  A.  323,  Succession  of  Arlaud;  4 
Laurent,  673;  4  Demolombe,  186. 

A  tutor  with  homologated  family  meet- 
ing can  do  as  much  as  person  of  full  age. 
87  A.  766,  Martin  vs.  Sheriff. 


Family  meeting  must  he  held  at  domicile 
of  tutor.    2  K.  160. 

Must  he  held  in  parish  where  court  sits. 
11  R.  67,  Beale  vs.  Walden. 

Void  where  one  of  its  members  had  an 
interest  in  the  matter  submitted  to  it.  30 
A.  974,  Mayronne  vs.  Waggaman. 


Art.  282  [306].  Nearest  Relatives.  The  relations  shall 
be  selected  according  to  their  proximity  beginning  with  the 
nearest. 

The  relation  shall  be  preferred  to  the  connection  of  the  same 
degree,  and  among  relations  of  the  same  degree,  the  eldest  shall  be 
preferred. 

270,  260:  C.  N.  407;  Acts  of  1828,  p.  60.  Co-heirs  of  a  minor,  ander  the  pre-exist- 
ing law,  might  be  members  of  a  family  meeting.    6  N.  S.  659;  2  Zach.  72. 

Family  Meeting,  how  selected.   45  A.  I 
868,  Lemoine  vs.  Ducote.  | 

Art  283.  Persons  Havins:  Conflicting  Interests.    Any 

person  who  shall  have  interests  conflicting  with  those  of  a  minor  in 
any  matter  in  which  a  family  meeting  may  be  necessary,  shall  be 
incompetent  to  be  a  member  of  said  family  meeting,  although  he 
be  one  of  the  nearest  relations. 

(New  Article.) 

Family   meeting   void  when  one  of  its 
members  had  an  interest  in  the  matter  sub- 


mitted to  it.    80  A.  974,  Mayronne  vs.  Wag- 
gaman. 


Art.  284  [307].  Members  Appointed  by  Judge.    The 

appointment  of  the  members  of  the  family  meeting  shall  be  made 
by  the  jndge. 

Irregularity  preceding  decree.    9  A.  428,  I  Jndge  may  fine.    Acts  of  1834,  p.  112. 
Ferrier  vs.  Ferrier. 


Art.  285  [308].    Before  What  Officers  Meetins:  Held. 

The  family  meeting  shall  be  held  before  the  recorder  of  the  parish, 
a  justice  of  the  peace,  or  notary  public  appointed  by  the  jndge  for  the 
purpose.  It  shall  be  called  for  a  fixed  day  and  hour,  by  citations 
delivered  at  least  three  days  before  the  day  appointed  for  the 
meeting. 

The  family  meeting  may  be  held  at  an  earlier  day  by  consent 
of  the  members  composing  it  and  the  under-tutor. 

(Amended)  C.  N.  411 ;  Acts  1866,  p.  310,  Sec.  4. 
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Art.  291* 


Members  may  accept  seryice.  1  Zach. 
81. 

May  waive  the  three  days.  38  A.  518; 
Succession  of  Byrne,  9  A.  560. 

If  members  do  not  attend,  judge,  clerk  or 
notary  may  appoint  others.  Acls  of  1855, 
p.  90;  see  also  45  A.  858,  Lemoine  ts. 
Dncote. 

'"^Jadge  can  not  legally   substitute  the 


judgment  of  a  family  meeting  for  bis  own.^^ 
Thfi  was  said  in  reference  to  a  compromise. 
82  A.  100  and  101 ;  but  see  Charpaux  vs. 
Belocq,  81  A.  167. 

The  family  meeting  duly  homologated  by 
the  judge  may  enable  tutor  to  do  any  act 
for  tbe  minor  which  the  minor  could  do  if 
of  full  age.    37  A.  766. 

Power  to  ratify  invalid  sale.    2  A.  727. 


Art.  286.    Fine  of  Non-Attending  Members.     If  any 

relative  of  a  minor,  after  having  been  legally  summoned  to 
compose  a  family  meeting,  shall  fail  to  attend,  he  shall  be  liable  to 
a  fine,  at  the  discretion  of  the  court  ordering  the  family  meeting, 
not  exceeding  twenty  dollars,  to  be  applied  by  the  court  towards 
defraying  the  expenses  of  convoking  and  holding  such  family  meet- 
ing. This  fine  shall  be  collected  in  the  same  manner  as  those 
imposed  on  witnesses  failing  to  attend,  after  having  been  regularly 
summoned. 

(Sew  Article)  B.  S.  1495;  Acta  1856,  p.  310,  Sec.  2. 

Art.  287.     Appointment  of  Friends  by    Officers.     If 

any  relative  of  a  minor,  after  having  been  legally  summoned  to 
compose  a  family  meeting,  shall  neglect  to  attend,  the  officer  hold- 
ing the  meeting  shall  have  power  to  appoint,  instanter,  friends  to 
compose  or  complete  such  family  meeting,  as  in  default  of  relations. 

(New  Article)  R.  S.  1496;  Acts  1855,  p.  310,  Sec.  2. 

Art.  288.  Prior  Tutorship  as  Excuse.  The  notices  deliv- 
ered by  the  officer  in  whose  office  the  family  meeting  is  to  be 
held,  to  the  members  who  are  to  compose  it,  shall  have  the  same 
effect,  legally,  as  a  summons  served  by  the  sheriff. 

(New  Article)  R.  8. 1497,  2515;  Acts  1855,  p.  310,  Sec.  4;  Spanlsli  Code  244,  No.  12. 

Art.  289  [309].  Oath  of  flembers.  The  members  of  the 
family  meeting,  before  commencing  their  deliberations,  shall  take 
an  oath  before  the  ofl&cer  before  whom  the  meeting  is  held,  to  give 
their  advice  according  to  the  best  of  their  knowledge,  touching  the 
interests  of  the  person  on  which  they  are  called  upon  to   deliberate. 

45  A.  700,  state  ex  rel.  Chandler. 

They  have  a  ri^ht  to  be  informed  of  the  I 
lact8.    1  Zach.  82.  | 

Art.  290  [310],  Adjournment  of  rieeting.  Whenever 
the  ofl&cer,  before  whom  the  family  meeting  is  to  be  held,  shall  think 
proper  to  adjourn  it  in  consequence  of  the  absence  of  a  member,  or 
to  prorogue  it  for  want  of  time  to  terminate  the  business  in  one 
day,  he  can  order  the  adjournment  or  prorogation. 

C.  X.  409,  410. 

Art-  291  [311].    Proces  Verbal  of  Deliberations.    The 

officer  before  whom  the  family  meeting  is  held,  must  make  a  partic- 

67 


Digitized  by 


Google 


Art.  292.  Civil  Code  op  Louisiana. 

ular  proces  verbal  of  the  deliberations,  cause  the  members  of  the 
family  to  sign  it,  if  they  know  how  to  sign,  sign  it  himself,  and  de- 
liver a  copy  to  the  parties  that  they  may  have  it  homologated, 

0.  N.  409,  410. 

The  majority  goTern.    1  Zach.  82. 

SECTION  vm. 
Of  the  Causes  which  dispense  or  excuse  from  the  Tutorship, 

Aft,  292  [312].  Persons  Excused  from  Accepting  Tu- 
torship. The  following  persons  are  dispensed  or  excused  from 
the  tutorship  by  the  privilege  of  their  ofl&ces  or  functions. 

1.  The  Governor  and  the  Secretary  of  State ; 

2.  The  judges  of  the  different  courts  of  this  State  and  the 
oflScers  of  the  same ; 

3.  The  Mayor  of  the  City  of  New  Orleans  ; 

4.  The  Collector  of  the  Customs  ; 

5.  The  oflScers  and  soldiers  attached  to  the  regular  troops^ 
whether  on  land  or  sea  service,  employed  and  in  actual  service  in 
this  State,  and  all  the  officers  who  are  intrusted  in  this  State  with 
any  mission  from  the  Government,  as  long  as  they  are  employed  \ 

6.  Preceptors  and  other  persons  keeping  public  schools,  as  long 
as  they  remain  in  the  useful  and  actual  exercise  of  their  profes- 
sion. 

7.  Ministers  of  the  Gospel. 

C.  N.  427,  428;  Spanish  Code,  244. 

Art.   293  [313].  Excuse  Waived  by  Acceptance.    The 

persons  mentioned  in  the  preceding  article,  who  have  accepted  a 
tutorship  posterior  to  their  being  invested  with  the  offices,  engaged 
in  the  service,  or  intrusted  with  the  mission  which  dispenses  from 
it,  shall  not  be  admitted  to  be  excused  on  that  account. 

C.  N.  430;  Toul.  II,  p.  343;  45  A.  700,  State  ex  rel.  Chandler. 

Art,  294  [314]  Resis^nation  for  Subsequently  According^ 
Excuse.  Those,  on  the  contrary,  who  shall  have  been  invested 
with  ofl&ces,  who  shall  have  engaged  in  the  service,  or  shall  have 
been  intrusted  with  commissions  posterior  to  their  acceptation  and 
administration  of  a  tutorship,  may,  if  they  do  not  choose  to  con- 
tinue to  act  as  tutor,  be  excused  from  the  tutorship,  and  apply  for 
the  appointment  of  another  tutor  to  supply  their  place. 

c.  N.  431. 

Art.  295  [315].  Persons  Not  Compellable  to  Accept 
Tutorship.  No  person,  who  is  not  a  relation  of  the  minor  by  con- 
sanguinity, or  who  is  only  related  to  him  beyond  the  fourth  degree, 
can  be  compelled  to  accept  the  tutorship. 

(Amended)  C.  N.  432;  C.  P.  960. 
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Art.  296  [316].  Age  as  Excuse.  Every  person  who  has 
attained  the  age  of  sixty-five  years,  may  refuse  to  be  a  tutor. 

The  person  who  shall  have  been  appointed  prior  to  that  age, 
may  be  excused  from  the  tutorship  at  the  age  of  seventy  years. 

c.  N.  433. 

Art.  297  [317].  Serious  Infirmity  as  Excuse.  Every 
person  affected  with  a  serious  infirmity,  may  be  excused  from  the 
tutorship,  if  his  infirmity  be  of  such  nature  as  to  render  him  in- 
capable of  transacting  his  own  business. 

He  may  even  be  discharged  from  the  tutorship,  if  such  in- 
firmity has  befallen  him  after  his  appointment. 

0.  N.  434,  InJirmitS,  1  Zach.  74. 

Art.  298  [318].    Prior    Tutorships    as    Excuse.      The 

person  who  is  appointed  to  two  tutorships  has  a  legal  excuse  for 
not  accepting  a  third. 

He  who,  being  a  husband  or  father,  shall  have  already  been 
appointed  to  one  tutorship,  shall  not  be  compelled  to  accept  a  sec- 
ond tutorship,  except  it  be  that  of  his  own  children. 

C.  N.  435;  Domat,  285,  Art.  13. 

Art.  299  [319].  Time  for  Presenting  Excuse.  The  tutor, 
who  has  excuses  to  offer  against  his  appointment,  must  propose 
them  to  the  judge  who  has  appointed  him,  within  ten  days  after  he  has 
been  acquainted  with  his  appointment,  or  after  the  same  shall  have 
been  notified  to  him,  which  period  shall  be  increased  one  day  for 
every  ten  miles  distance  from  his  residence  to  the  place  where  his 
appointment  was  made,  and  after  this  delay  he  shall  no  longer  be 
admitted  to  offer  any  excuse,  unless  he  has  sufl&cient  reason  to 
account  for  such  delay. 

(Amended);  C.  N.  438,  439,  440;  C.  P.  960. 

Art.  300  [320].  Provisional  Administration  Pending 
Consideration  of  Excuse.  During  the  time  of  the  pendency  of 
the  litigation  relative  to  the  validity  of  his  excuse,  the  tutor  who  is 
appointed  shall  be  bound  provisionally  to  administer  as  such,  until 
lie  shall  have  been  regularly  discharged. 

C.  N.  440;  Dom.  286,  Art.  24. 

Jadgment  removing  tutor  can  not  be  sas- 
peneiyely  appealed.  29  A.  408,  Succession 
of  Menendez. 

Art.  301   [321].  Excuses  Not  Allowed  the  Father.  The 

causes  herein  expressed,  or  any  other,  can  not  excuse  the  father 
from  the  obligation  of  accepting  the  tutorship  of  his  children, 

350  €t  seq.;  Acts  of  1825,  p.  198;  41  A.  1108,  James  vs.  Meyer. 
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SECTION  IX. 
Of  the  Incapacity  for,  the  Exclusion  from,  and  Deprivation  of  the  Tutorship, 

Art.  302  [322]     Persons  Disqualified  to  Act  as  Tutors. 

The  following  persons  can  not  be  tutors,  to-wit : 

1.  Minors,  except  the  father  and  mother ; 

2.  Women,  except  the  mother  and  grandmother  ; 

3.  Idiots  and  lunatics  ; 

4.  Those  whose  infirmities  prevent  them  from  managing  their 
own  affairs  ; 

5.  Those  whom  the  penal  law  declares  incapable  of  holding 
a  civil  ofl&ce ; 

6.  Those  who  are  themselves,  or  whose  father  or  mother  are 
parties  to  a  lawsuit,  on  the  result  of  which  the  condition  of  the 
minor,  or  part  of  his  fortune,  may  depend  ; 

7.  Those  who  are  debtors  to  the  minor,  unless  they  discharge 
the  debt,  prior  to  their  appointment. 

Spanish  Code,  237;  (amended)  3070;  C.N.  442,  443,  4  Feb,  part  2,  Lib.  I,  Cap.  1, 
Sec.  2;  2  Toul.,  p.  325;  Dom.,  p.  283,  Nos.  I  to  6;  Dom.  285,  N08.  16  and  17;  2.  A.  623; 
9  A.  854. 


Tutorship  was  jus  proprium  dvium  Bo- 
tnanorum.  I  Inst.  1, 13,  Sec.  4;  Inst.  I,  22, 
Mack,  p.  281,  Sec.  602. 

Where  conduct  notoriously  bad.  37  A.  546, 
Succi'Bsion  of  Le  Blanc. 


Where  beneficiary  heirs  are  all  minors, 
tutors  are  entitled  by  preference  to  be  ap- 
pointed administrator.  42  An.  297,  Suc- 
cession of  Boudreaux, 


Art.  303  [323].  Persons  Excluded  and  Removable.  The 

following  persons   are   excluded  from  the  tutorship,  and  are  even 
liable  to  be  removed  from  it,  if  in  the  actual  exercise  of  it : 

1.  Persons  of  a  conduct  notoriously  bad ; 

2.  Those  whose  management  shall  manifest  either  incapacity 
or  dishonesty. 

3.  Those  who  shall  have  neglected  to  cause  an  inventory  to  be 
made  of  the  minor's  property  within  the  time  prescribed  by  law. 

1036;  C.  N.  444;  10  L.  82;  13  L.  1 ;  9  A.  354;  42  A.  383,  Succession  of  Cass. 

Notoriously  bad  conduct.  37  A.  546,  Suc- 
cession of  Le  Blanc. 

Permanent  absence  of  tutor  vacates  tutor- 
ship.   314. 


Goinff  into  Confederate  lines  and  remain- 
ing did  not  forfeit  tutorship.  29  A.  798, 
Clement  &  Tremoulet  vs.  Sigur. 


Art.  304.  Persons  Removable.  The  following  persons  are 
liable  to  be  removed  from  the  tutorship : 

1.  The  tutor  who  becomes  insolvent  after  his  appointment ; 

2.  The  tutor  who  fails  to  have  the  bonds,  the  purchase  of  which 
is  authorized  by  article  318,  certified,  countersigned  and  registered 
in  the  manner  required  by  law. 

3.  The  tutor  who  neglects  to  cause  to  be  inscribed,  in  the 
manner  required  by  law,  the  evidence  of  the  minor's  legal  mortgage 
against  his  tutor. 

(New  Article);  3070;  C.  N.  495;  5  X.  S.  22;  R.  S.  2358. 

If  insolvent  when  appointed  he  can  not  I 
be  removed.    5  N.  S.  22,  Ozanne  vs.  Delile.  | 
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Art.  305  [326].    Father's  Exclusion  or  RemovaK    No 

cause  of  exclusion  or  removal  is  applicable  to  the  father,  except  the 
following : 

1.  Unfaithfulness  of  his  administration  ; 

2.  Notoriously  bad  conduct ; 

3.  Abandonment  of  his  children   and  failure  to  support  and 
maintain  them  for  more  than  one  year. 

(As  amended  by  Act  of  1880,  p.  107) ;  2  Zach.  102,  No.  120;  12  A.  085. 


Particular  facts  should  be  alleged.    12  A. 
887. 

For  every  sort  of  tutorship  the  tutor  is 
accountable.    249. 


Under- tutor  may  demand  removal. 
214,  Monget  vs.  Walker. 


4  A. 


Tutor  should  demand  removal  of  under- 
tutor.    29  A.  534,  Frazer  vs.  Z>liez. 

Father  can  not  be  removed  for  not  mak- 
ing an  inventory.  5  X.  S.  28,  Ozanne  vs. 
Delile. 

Proof  of  un worthiness  should  be  strong. 
6N.  S.  32;  2  A.  752. 


Art.  306  [325].    Under- tutor's  Exclusion  or  Removal. 

All  the  causes  of  incapacity,  exclusion  and  removal  mentioned  above, 
apply  likewise  to  the  under-tutor,  except  insolvency  and  indebted- 
ness to  the  minor  or  minors. 

C.  X.  445;  R.  S.  422;  Acts  1868,  No.  130;  Acts  1866,  p.  72. 


Tutor  should  sue  for  removal.    29  A.  534, 
Frazer  vs  Zyllez. 


SECTION  X. 

Of  the  Appointment,  Recognition,  or  Confirmation  of  Tutors,  of  the  Persons 
Whose  Duty  it  is  to  Cause  Tutors  to  be  Appointed,  and  of  the  Liability  of 
Such  Persons. 

Art.  307   [289].  What  Court  Appoints;  Appeal.  The 

appointment,  recognition  or  confirmation  of  tutors  must  be  made 
by  the  judge  of  the  parish  where  the  minor  has  his  domicile,  if  he 
has  a  domicile  in  the  State,  or  if  he  has  no  domicile  in  the  State,  by 
the  judge  of  the  parish  where  the  principal  estate  of  the  minor  is 
situated,  saving  to  the  parties  the  right  of  an  appeal  within  thirty 
days  from  the  judgment  decreeing  the  nomination  or  confirmation, 
after  which  delay  no  appeal  shall  be  admitted. 

(Amended)  250;  C.  P.  580,  944,  945,  946,  961,  1059,  1050;  13  A.  266;  19  A.  499;  8 
Say.  341. 


If  the  domicile  id  changed  and  tlie  under- 
tator  die,  it  is  the  judge  of  tlie  domicile 
who  must  appoint.   14  L.  484. 

Court  to  appoint.  84  A.  129,  Succession 
of  Foley.  Tutor  of  another  State  may  sue 
here.  10  A.  792;  8.  L.  86;  14  A.  565, 
Stotc  TB.  Petit. 

This  is  a  personal  statute  and  such  ap- 
pointment will  be  recognized  without 
farther  confirmation  even  in  foreign  coun- 
tries.   8L.  88. 


A  Tennessee  guardian  can  maintain  an 
action  in  Louisiana  for  ravisiiment  of  his 
ward.  8  A.  30,  Braw  vs.  Crocket  &  Chap- 
man. 

Minor  is  bound  by  judgment  rendered 
against  tutor,  though  latter  did  not  under- 
stand case.  3  R.  67,  Cox  vs.  Brashear. 

District  court  can  appoint  non-resident 
mothers  as  tutrix  of  minors  out  of  State. 
42  A.  699,  Succession  of  Myra  Claris  Gaines. 


Art.  308  [290].  Relations  Forced  to  Provoke  Appoint- 
ment.    In  every  case  where  it  is  necessary  to  appoint  a  tutor  to  a 
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minor,  all  those  of  his  relations  who  reside  within  the  parish  of  the 
judge,  who  is  to  appoint  him,  are  bound  to  apply  to  such  judge, 
in  order  that  a  tutor  be  appointed  to  the  minor  at  farthest  within 
ten  days  after  the  event  which  make  such  appointment  necessary. 

Article  308  is  one  of  the  obllgatioiiB  created  bv  law;  C.  N.  406  (last  part  of  article) 
379,  268 ;  C.  P.  947, 946 ;  6  Locr^,  80 ;  U  Toal.  828 ;  XIV,  p.  127 ;  8  R.  303 ;  Spanish  Code,  203. 

Art.  309  [291].  flinor  Relations  and  Women.  Minor 
relations  and  women  who  are  excluded  from  the  tutorship,  are  not 
included  in  the  provisions  contained  in  the  preceding  article. 

Spanish  Code,  200. 

Art.  310  [292].  Responsibility  of  Relatives  for  Non- 
Appointment.  Relations  who  have  neglected  to  cause  a  tutor  to 
be  appointed,  are  responsible  for  the  damages  which  the  minor  may 
have  suffered. 

This  responsibility  is  enforced  against  relations  in  the  order 
according  to  which  they  are  called  to  the  inheritance  of  the  minor, 
so  that  they  are  responsible  only  in  case  of  the  insolvency  of 
him  or  them  who  precede  them  in  that  order,  and  this  responsibility 
is  not  in  solidum  between  relations  who  have  a  right  to  the  inheri- 
tance in  the  same  degree. 

2091,  308,  268;  Jadges  responsible  in  Spain ;  Spanish  Code,  203. 

The  relations  of  a  minor  wlio,  under  tliem,  are  authorized,  and,  perhaps,  bound 
Arts.  290  and  292,  Code  of  1825,  are  to  oppose  an  appointment  when  illegally 
bound  to  cause  a  tutor  to  be  appointed  to      made.  3  R.  303,  Succession  of  Winn. 


Art.  311  [293].    Prescription  to  Above  Responsibility. 

The  action  which  results  from  this  responsibility  can  not  be  main- 
tained by  the  tutor  but  within  the  year  of  his  appointment. 

If  the  tutor  neglects  to  bring  his  action  within  that  time,  he  is 
answerable  for  such  neglect  to  the  minor. 

Art.  312  [294].  Appointment  May  be  Provoked  by  Any 
One.  Whenever  a  circumstance  occurs,  which  makes  the  appoint- 
ment of  a  tutor  necessary,  information  thereof  to  the  competent 
judge  may  be  given  by  any  one. 

308;  C.  N.  406  (last  part  of  article) ;  C.  P.  946,  947. 


Wlien  minor  is  absent,  C.  P.  659. 
By  Art.  312,  any  one  may  give  tlie  infor- 
mation to  tlie  judge  of  the  necessity  for  ttie 


appointment  of  a  tutor,  but  it  is  not  neces- 
sary for  such  person  to  show  who  are  en- 
titled to  the  tutorship. 


Art.  313  [295].    Tutor    ad   Hoc    for  Special  Claims. 

When  the  minor  is  without  a  tutor,  any  person  who  has  a  claim 
against  him  may  apply  to  the  competent  judge  to  request  that  a  tutor 
ad  hoc  be  appointed  to  him,  which  tutor  shall  not  be  bound  to  give 
any  security,  but  shall  take  an  oath  before  the  court  who  has  ap- 
pointed him,  to  defend  the  interests  of  the  minor  according  to  the 
best  of  his  knowledge. 

56,  222,  315,  271;  C.  P.  116,  195,  944,  964,  946;  R.  S.  2360,  3831,  3853;  U  Toal., 
p.  334;  Vide  11  A.  210;  3  L.  813;  49  A.  399  1657. 
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Competent  judge.  3  R.  306,  Saceession 
of  Winn. 

Tatore  ad  hoc  may  represent  the  minor 
in  partition  proceedings.  44  A.  693,  Oovas 
et  al.  V8.  Bertoalin  et  al. 

Carator  ad  hoc  can  not  be  appointed  to 
receive  notice  of  protest  for  minor.  27  A. 
189,  Weaver  vs.  Penn. 

Oath  is  essential  to  capacity  of  carator  ad 
hoc.    37  A.  86^5,  Killelea  vs.  Barrett. 


In  partition  proceeding  minors  may  be 
represented  by  tutors  ad  hoc  instead  of 
curators  ad  hoc.  44  A.  689,  Covas  vs.  Ber- 
toulin. 

A  sale  of  minor's  property  under  execu- 
tory process  is  valid  where  father  is  tutor, 
thouffh  no  certificate  is  filed,  as  father  has 
the  nght  to  stand  in  judi^ment  as  tutor  ad 
hoc.    49  A.  390,  Mortgage  Co.  vs.  Pierce. 


Art.  314  [298].    Death  or  Departure  of  Tutor.    If  the 

tutor  shall  die  or  absent  himself  from  the  State  after  his  appoint- 
ment, another  tutor  shall  be  appointed  in  his  stead  by  the  judge,  in 
the  form  prescribed. 

Temporary  Absence.  The  tutor  who  only  wishes  to  be 
absent  for  a  time  shall  not  lose  the  tutorship  on  that  account,  pro- 
vided he  leaves  with  some  person  living  in  the  parish  where  he 
resides,  or  in  an  adjoining  parish,  a  general  and  special  power  of 
attorney  to  represent  him  in  all  the  acts  of  his  tutorship,  and 
deposit  an  authentic  copy  of  the  power  of  attorney,  before  his 
departure,  in  the  ofl&ce  of  the  recorder  of  the  parish  where  he 
resides.  This  power  of  attorney  shall  be  duly  registered  by  the 
recorder. 

(Amended)  358,  314, 1154;  C.  N.  418;  R.  S.  2349. 


Natural  tutor  removingretains  tutorstiip. 
4  M.  716,  Delacroix  vs.  Boisblanc;  6  X.  8. 
79:  3  L.  485. 

Dative  tutor  removing.  18  A.  157,  Sue- 
•cession  of  Booicter. 


Not  necessary  to  bring  suit  against  the 
tutor,  as  permanent  absence  vacates  tutor- 
ship.   42  An.  381,  Succession  of  Cass. 


Art.  315  [299].  Tutor's  Heirs  of  As:e ;  Responsibility  of. 

Tutorship  is  a  personal  trust,  which  does  not  descend  to  the  heirs 
of  the  tutor.  Nevertheless,  if  the  heirs  of  the  tutor  be  of  full  age, 
they  are  answerable  for  the  administration,  and  are  responsible  for 
the  same,  until  another  tutor  shall  have  been  appointed. 

(Amended)  1680,  2292;  0.  X.  41H,  420;  Dom.  278a,  6;  43  An.  318,  Tutorship  of  tlie 
Minon  Scarborougb. 

Art.  316.  Inventory  and  Appraisement  to  be  Made  by 
Tutor.  Whenever  any  person  shall  apply  to  be  recognized,  con- 
firmed or  appointed  as  tutor,  or  shall  have  been  recommended  by  a 
family  meeting,  the  judge  shall  order,  and  it  shall  be  the  duty  of 
such  applicant  to  cause  a  true  and  faithful  inventory  to  be  made  of  the 
movable  and  immovable  property,  credits,  deeds  and  papers  belong- 
ing to  the  minor,  and  to  cause  the  said  property  to  be  valued  by 
two  appraisers,  appointed  by  the  judge  and  duly  sworn. 

This  inventory  shall  include  the  property  situated  out  of  the 
parish,  as  well  as  that  within  the  parish  where  the  appointment  is 
to  be  made. 

This  inventory  shall  be  begun  at  the  farthest  within  ten  days 
after  the  judge  shall  have  ordered  it,  and  shall  be  made  by  the 
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recorder  or  any  notary  public  authorized   to  that   eflFect  by  the 
judge. 

(New  Article)  3351,  3352;  C.  O.  803;   C.  N.  461;  R.  S.  2367,  2382,  2391,  3873;  Acte 
1869,  p.  114,  8ec8.  3  and  12;  5  L.  436. 

Under-tutor  mast  be  present  at  taking  of      to  minor  mifl'bt  dispense  the  tutor  or  carator 

from  takinglnventory.  Mack.  290,  Sec.  627, 


inventory.    1  N.  S.  462 
In  the  Roman  law  a  person  leaving  effects 


p.  5. 


Art.  317.  Bond  of  Tutor.  After  the  inventory  has  been 
completed,  the  judge  shall  fix  the  amount  of  the  bond,  which  the 
tutor  is  bound  to  give. 

(New  Article)  251;  R.  S.  2360,  3867. 
Qualifications  of  surety  on  the  bond.  3042.  | 

Art.  318  [330].  Security  to  be  Given  by  Tutor.  Every 
tutor,  except  the  father  and  mother,  and  the  tutor  appointed  accord- 
ing to  the  provisions  of  Art.  271,  shall  give  good  and  sufficient 
security  for  the  fidelity  of  his  administration. 

This  security  must  be  for  a  sum  equal  to  the  amount  of  the 
credits,  money  and  other  movable  eflFects  stated  in  the  inventory, 
and  such  other  sum  as  the  judge  shall  deem  sufficient  to  cover  any 
loss  or  damage,  which  the  tutor  may  occasion  to  the  minor  by  his 
bad  administration. 

This  security  may  be  increased  or  diminished  on  the  demand 
of  the  under-tutor,  or  any  relation  of  the  minor,  as  the  disposable 
funds  of  the  estate  may  increase  or  diminish. 

(Amended)  271,  1041,  3808,  3361;  4  Feb.,  Lib.  2,  Cap.  I,  Sec.  2,  No.  7;  8  M.  442r 
460,  621;  17  L.  104;  1  R.  407;  7  R.  24;  9  R.  138;  12  R.  41;  2  A.  462;  6  A.  64;  R.  S.  2324; 
3836;  Acte  1867,  pp.  174,  222;  C.  P.  949,  989;  Act  1830,  March  11,  p.  46— in  relation  to 
father  and  mother. 

Spanish  Code,  263. 


Decree  releasing  minor's  property  from 
general  mortgage  must  have  its  enect  in 
Sivor  of  third  purchasers  until  reversed  by 
direct  action.  16  L.  126,  Le  Blanc  vs.  His 
Creditors. 

Purchasers  can  not  set  up  general  mort- 
gage when  tutor  observes  all  the  forms  of 
law  in  giving  special  mortgage.  16  L.  222, 
Pierce  vs.  M^Mahan. 

Inventory  indispensable  to  determine 
amount  of  tutor's  bond.  35  A.  131,  Succes- 
sion of  Baumgarden. 

And  where  no  experts  were  appointed, 
though  the  proceedings  of  family  meeting 
approving  of  the  property  to  be  specially 
mbrtgasced  were  homologated  and  the  tutor 
made  a  special  mortgagee;  the  property  of 
tutor  held  responsible  m  the  hands  of  third 
possessor  because  judge  did  not  accept.  17 
La.  204,  Lessassier  vs.  Dashiell. 

In  a  sale  of  mortgaged  property  for  minor 
just  of  age,  the  property  must  be  put  up 
subject  to  the  shares  of  those  not  of  age.  2 
R.  407^  Barnard  vs.  Ewen. 


'^  In  case  a  judicial  sale  of  real  property 
is  made  to  enect  a  partition  by  licitation, 
between  co-heirs,  some  of  whom  are  minors, 
a  title  free  of  incumbrance  will  pass  to  a 
purchaser  upon  his  paying  the  whole  of  the 
purchase  price  into  the  registry  of  the  court,. 
there  to  remain,  under  the  control  of  the 
court,  until  the  share  of  the  proceeds  com- 
ing to  the  minors  shall  have  been  legally 
reinvested,  and  the  tutrix  shall  have  fur- 
nished satisfactory  security,  in  lieu  of  the 
legal  mortgage  of  the  minors,  on  her  inter- 
est in  the  property  sold."  47  A.  890,  KoehL 
vs.  Solari. 

An  adjudicatee  at  the  sale  of  minor's 
property  without  an  order  of  court  can  not 
be  compelled  to  accept  title  upon  subse- 
quent ratification.  His  assent  is  essential 
under  Art.  1794.    46  A.,  Mallard  vs.  Dejan. 

Bond  construed.  14  A.,  Brown  vs.  Rob- 
erts. 

Order  appointing  tutor  can  not  be  at- 
taclced  collaterally.  42  A.  420,  Snocessioni 
of  Arlaud. 

Evenly  divided  family  meeting.  42  A. 
420,  Succession  of  Arlaud. 
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Art.  319.  Recordation  of  Bond;  Certificate  Tliereof 
Before  Appointment.  This  bond  must  be  recorded  in  the  mort- 
gage book  of  the  parish  in  which  the  tutor  resides,  and  a  certificate 
to  that  effect  signed  by  the  recorder  of  mortgages  must  be  presented 
to  the  judge  before  he  can  make  the  appointment,  or  authorize  let- 
ters  of  tutorship  to  be  issued. 

(New  Article)  3351,  3352,  3370,  324;  K,  S.  2360,  2361,  2362,  2363,  3867,  3869;  R.  S. 
2382;  Acts  1869,  p.  114. 

Art.  320  [331].  Bond  Dispensed  When  Special  Mort- 
gage. The  tutor  may  be  exempted  from  furnishing  this  security^ 
if  he  prove  that  he  possesses,  within  the  State,  immovable  property, 
unincumbered  with  mortgages  or  other  liens,  of  the  value  of  double 
the  sum  fixed  for  the  security,  or  if  he  give  a  special  mortgage  on 
immovable  unincumbered  property,  equal  in  value  to  the  amount 
of  the  security  required. 

(Amended)  271,  1130  843,  3334,  326,  332,  331,  335,  3341,  3336,  3337;  R.  S.  2437» 
2442;  Acts  1830,  p.  46,  Sec.  1;  2  A.  402;  9  A.  433;  15  A.  164;  33  A.  50. 

Mortga^  can  not  oe  given  by  third  per-  I 
son  for  the  tutor.    34  A.  900,  Saccession  of 
Nnsbaam.  | 

Art.  321.    Abstract  of  Inventory,  Recordation  of.    In 

the  several  cases  in  which  the  tutor  is  not  required  by  law  to  give 
bond,  it  shall  be  the  duty  of  the  clerk  of  the  district  court  of  the 
parish  in  which  the  appointment  is  to  be  made,  to  furnish  a  certifi- 
cate of  the  amount  of  the  minor's  property  according  to  the  in- 
ventory on  file  in  his  oflSce.  This  certificate  must  be  recorded  in  the 
mortgage  book  of  the  parish  in  which  the  tutor  resides  ;  and  a  cer- 
tificate to  that  eflFect,  signed  by  the  recorder  of  mortgages,  must  be 
presented  to  the  judge  before  he  can  make  the  appointment,  or  au- 
thorize letters  of  tutorship  to  be  issued. 

(New  Article)  3370,  3866,  8352,  271,  251,  320;  R.  S.  2366,  2391,  3872,  2382,  2360; 
Acts  1869,  p.  114;  Acts  1870,  p.  107;  45  A.  1057,  Hewes  vs.  Baxter;  42  A.  549. 

Tacit  Mortgage  existing  prior  to  1869 
was  extinguished  by  failure  to  record  ab- 
stract of  property  prior  to  January  1,  1870. 
32  A.  191,  Vance  vs.  Vance;  Calluet  vs. 
Franklin,  32  A.  220;  Spinner  vs.  Sibley, 
27  A.  392. 

See  for  legal  mortgage  of  tutor  or  inter- 
meddler,  3314,  3315. 

Article  321  may  well  be  construed  with 
304.    49  A.  347,  Security  Co.  vs.  Metcalfe. 

Mortgage  not  only  covers  property  in  the 
inventory,  but  the  eventual  balance  in  hands 
of  the  tutor  at  the  close  of  the  tutorship. 
46  A.  880>  Schneider  vs.  Bums. 

Certificate  must  be  shown  to  judge  before 
tutor  can  be  legally  appointed.  42  A.  548, 
Saccession  of  Arlaud. 


Cbrtificatb  of  clerk  need  not  describe 
minor's  property.  34  A.  33,  Skipwith  vs. 
Glathary. 

May  be  recorded  after  order  appointing* 
36  A.  533,  Stackhouse  vs.  Znntz. 

Does  not  fix  amount  actually  due,  but 
the  amount  to  which  minor^s  claim  may 
reach.  Skipwith  vs.  Glathary,  34  A.  33; 
31  A.  217;  38  A.  510. 

Becording.— For  recording,  see  3550  and 

See  34  A.  33,  Skipwith  vs.  Glathary,  and 
30  A.  734,  Brown  vs.  Bessou. 

It  it  not  sufficient  to  record  mother^a  state- 
ment.    28  A.  265,  Hickman  vs.  Thompson. 

Not  sufficient  to  record  certificate  in  Book 
of  Donation.  26  A.  584,  Roche  reau  vs. 
Delacroix. 


Art.  322.    Les^al  flortgage  on  Tutor's  Property.    The 

recording  of  the  bond  or  certificate  of  the  clerk  as  herein  provided^ 
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shall   operate   as   a   legal   mortgage  in  favor  of  the  minor  for  the 
amount  therein  stated,  on  all  the  immovable  property  of  the  tutor. 

(New  Article)   3355,  3356,  3357;    R.  S.  1101,  2365,  2384,  3S68,  Acts  of  1860,  p.  114, 


Sec.  2. 


Legal  mortgage  binding  on  tutor  and  his 
drs,   though  not  recorded.     30  A.  734 


heirs. 


Brown  vs.  Bessou;    34  A.  33,  34,  Skipwith 
vs.  Glathary. 
Reinscription  of  minor's  mortgage,  3369. 


Art.  323.  Recordation  of  Bond  or  Abstract.  The  tutor 
shall,  within  thirty  days  after  his  appointment,  cause  such  bond  or 
certificate  to  be  inscribed  in  the  mortgage  book  of  every  other  parish 
in  the  State,  in  which  he  owns  immovable  property. 

(New  Article)  3361,  366,  278,  334,  304;  K.  S.  2360,  3867;  Acts  1869,  p.  114,  Sec. 
2;  34  A.  33,  Skipwith  vs.  Glathary. 


There  is  no  legal  presamption  of  indebt- 
edness against  a  tutor  by  the  registry  of 
clerk^s  certified  abstract  of  the  inventory 


sufficiently  cogent  to  justify  a  court  in  ren- 
dering jud^ent  in  a  partition.  48  A.  730, 
Emke  vs.  McDonald. 


Art.  324.     Under-tutor's  Duty  to  Recordations  Hade. 

It  shall  be  the  duty  of  the  under-tutor  to  see  that  these  inscriptions 
are  made  according  to  law. 

(New  Article)  3331,  3351,  278;  R.  S.  2360. 

Art,325.  Special  Mortgage,  Effect  of ;  Family  Meeting 
to  Accept,  The  surviving  father  or  mother  who  becomes  the 
natural  tutor  of  their  minor  children  may  give  a  special  mortgage 
on  immovable  property  for  the  security  of  the  rights  and  property 
of  such  children,  and  the  faithful  discharge  of  the  functions  of 
tutor ;  provided,  that  a  family  meeting  duly  called  according  to 
law,  on  the  petition  of  such  surviving  father  or  mother,  shall  declare 
that  the  property  offered  to  be  so  specially  mortgaged,  is  in  their 
opinion  of  sufficient  value  to  secure  the  rights  of  the  children  in 
capital  and  interest.  From  and  after  the  execution  of  the  special 
mortgage  by  the  natural  tutor  as  aforesaid,  all  the  remaining  prop- 
erty of  the  father  or  mother  acquired,  or  to  be  acquired,  shall  be  com- 
pletely discharged  from  the  legal  mortgage  arising  from  the  tutor- 
ship. 

(New  Article)  3336,  331,  3337,  3341,  3334;  K.  8.  2332,  2436,  3840;  Acte  1855,  p.  444, 
Sec.  7. 

Mortgage  must  be  on  tutor's  own  property 
and  can  not  be  given  by  a  third  person.  34 
A.  900;  Succession  of  Nusbaum. 

Executory  process  does  not  issue  on  it. 
34  A.  418,  Succession  of  Faessel. 

It  restricts  the  general  mortgage,  but 
does  not  destroy  it.  33  A.  595,  Isaacson  vs. 
Mentz. 


It  does  not  show  amount  due  minor,  but 
amount  to  which  his  claim  might  come. 
38  A.  610,  Succession  of  Theurer;  also  31 
A.  217,  Linn  vs.  Dee,  and  34  A.  33. 

Tutor's  mortgage  does  not  prove  indebt- 
edness. 38  A.  610,  Succession  of  Theurer; 
31  A.  217,  Linn  vs.  Dee. 


Art.  326.  Special  Mortgage;  Change  of.  The  special 
mortgage  given  in  favor  of  minors  may  be  changed  after  a  family 
meeting,  called  and  held  according  to  law,  shall  have  recommended 
snch  change  and  after  the  deliberations  of  the  family  meeting  shall 
have  been  duly  homologated. 

(New  Article)  251;  R.  8.  2334,  3842;  Acts  1865,  p.  444,  Sec.  9. 
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Art.  327.   Title  to  Special  Mortgaged  Property.    The 

title  of  the  property  proposed  to  be  mortgaged  shall  be  laid  before 
the  said  family  meeting  and  shall  be  carefully  inspected  by  the 
under-tutor  and  the  judge. 

(New  Article)  331;  R.  S.  2884,  8842;  Acts  1855,  p.  444,  Sec.  9. 

Art.  328.  Special  flortgage ;  Proceedings  to  Accept  or 
Decline.  In  all  cases  of  application  made  by  a  father  or  mother 
to  give  a  special  mortgage,  the  person  applying  shall  be  bound  to 
present  at  the  family  meeting  a  certificate  from  the  register  of 
mortgages  showing  what  mortgages,  if  any,  exist  on  the  property 
offered  to  be-  specially  mortgaged ;  the  under-tutor  shall  be  called, 
and  it  shall  be  his  duty  to  be  present  at  the  deliberations  of 
the  family  meeting  ;  and  when  not  fully  satisfied  with  the  value  or 
kind  of  property  oflFered  to  be  mortgaged,  with  the  validity  of  the 
title  of  the  property,  or  with  the  deliberations  of  the  family  meet- 
ing, he  shall  refuse  his  approbation  to  the  said  deliberations;  and 
any  under-tutor  neglecting  to  perform  the  duties  hereby  prescribed, 
or  neglecting  to  ascertain  the  real  value  of  the  property  offered  to 
be  mortgaged,  shall  be  responsible  to  the  minors  for  any  loss  they 
may  experience  from  such  neglect ;  and  it  shall  also  be  the  duty 
of  the  under-tutor,  whenever  the  value  of  the  property  specially 
mortgaged  shall  have  diminished  so  as  to  endanger  the  interest  of 
the  minors,  to  require  an  additional  mortgage. 

(New  Article)  277,  331,  276,  278,318;  R.  S.  1498,  2386,  3843,3842;  Ads  1855,  p. 
444,  Sec.  10;  Art.  cited,  32  A.  80, 187. 

Art.  329.  Id.  Cost  of  Proceedings.  All  costs,  occasioned 
by  the  demand  to  give  a  special  mortgage,  shall  be  paid  by  the  per- 
son making  the  application. 

(New  Article);  R.  S.  2336,3844;  Acts  1855, p.  444,  Sec.  11. 

Art.  330.  Id.  Reading  Above  Articles  at  Family  Meet- 
ing. It  is  hereby  made  the  duty  of  all  public  officers  before  whom 
family  meetings  shall  be  called  for  the  purposes  above  mentioned, 
to  read  the  five  preceding  articles  to  them,  and  to  the  under-tutors ; 
and  any  officer  failing  to  perform  this  duty  shall  be  responsible  for 
any  loss  arising  from  such  neglect,  either  to  the  under-tutor  or  to 
the  minors. 

(Sew  Article) ;  R.  S.  2337,  3846;  Acts  1865,  p.  444,  Sec.  12. 

Art. 331.  Appraisal  of  Specially]  Hortgaged  Property; 
Requisite  Value.  In  all  cases  where  special  mortgage  shall  be 
given  by  tutors  in  lieu  of  the  legal  mortgage  existing  in  such  cases, 
as  recognized  by  law,  it  shall  be  the  duty  of  the  judge  receiving  such 
special  mortgage  to  cause  the  property  proposed  to  be  mortgaged 
to  be  appraised  by  experts,  in  the  same  manner  as  is  provided  when 
adjudications  of  the  property  of  ifiinors  are  made  to  their  surviving 
father  or  mother;  and  the  judge  shall  in  no  case  accept  the  mort- 
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gage,  unless  the  value  of  the  property  so  appraised  shall  exceed,  ex- 
clusive of  all  prior  liens,  privileges,  or  mortgages,  the  amount  of  the 
debts  or  rights  of  the  minors  intended  to  be  secured,  by  at  least 
twenty-five  per  cent ;  the  amount  due  the  minors  to  be  ascertained 
by  a  previous  liquidation,  to  be  made  according  to  law,  and  includ- 
ing all  interests  which  will  probably  accrue. 

(New  Article) ;  343, 820 ;  B.  S.  2338, 3846 ;  Acts  1866,  p.  444,  Sees.  13 ;  48  A.  732,  Erake 
Ts.  McDonald;  49  A.  177,  Zlegler  vs.  His  Creditors. 

Special  mortgage  does  not  destroy,  but 
restricts  the  general  mortgage.  34  A.  854, 
Succession  of  Kuntz;  33  A.  696;  23  A. 
544. 

Article  331  requires  the  amount  of  the 


mortgage  to  include  principal  and  interest. 
34  A.  8Mi,  Succession  of  Kuntz. 

This  article  does  not  apply  in  case  of  an 
adjudication  of  minors'  entire  interest  and 
a  special  mortgage  therefor.  38  A.  616, 
Succession  of  Theurer. 


Art.  332.  Grandparents  Hay  Give  Special  flortgage. 

The  grandfather  or  grandmother,  when  the  tutorship  shall  have 
devolved  or  may  devolve  upon  either  of  them,  by  operation  of  law, 
may  give  a  special  mortgage  in  the  same  cases  and  in  the  same 
manner  and  form  as  the  father  or  mother. 

(New  Article);  251,  325;  R.  S.  2339,  3847;  AcU  1865,  p.  444,  Sec.  14;  cited  In  argu- 
ment, 34  A.  417. 

Art.  333.  Sale  of  Specially  Mortgaged  Fh*operty  at 
Instance  of  One  Minor.  Whenever  a  special  mortgage  shall 
have  been  given  by  a  parent  or  tutor  to  secure  the  rights  of  two  or 
more  minors,  any  one  of  the  minors,  on  attaining  the  age  of  majority 
or  being  emancipated,  may  proceed  to  the  sale  of  the  property 
mortgaged,  after  having  discussed  the  other  property  of  the  debtor 
in  the  manner  following : 

A  family  meeting  shall  be  convened  on  behalf  of  the  remain- 
ing minors,  to  consider  whether  the  property  mortgaged  is  suflScient 
to  satisfy  all  demands  on  it,  in  favor  both  of  the  major  and  minor 
heirs.  If  they  should  be  of  the  opinion  that  the  property  is  suffi- 
cient to  satisfy  all  demands,  they  shall  advise  that  so  much  of  the 
property  mortgaged  as  will  satisfy  the  demand  of  the  major  be  sold, 
if  susceptible  of  division,  and  the  property  so  sold  shall  be  free  from 
the  mortgage  in  favor  of  the  remaining  minors.. 

If  the  meeting  shall  be  of  opinion  that  the  property  mortgaged 
is  not  sufficient  to  satisfy  the  demands  of  all  the  heirs,  or  that  it  is 
not  susceptible  of  division,  the  whole  of  the  mortgaged  property 
shall  be  sold  and  shall  be  released  from  the  mortgage  in  favor  of 
the  major  and  minors.  The  proceeds  of  the  sale,  after  defraying  the 
expenses,  shall  be  equally  divided  among  the  major  and  the  minors, 
giving  each  his  virile  share.  The  portion  belonging  to  the  minors 
shall  be  paid  to  their  tutor. 

In  the  same  decree  in  which  the  judge  orders  the  sale  of  the 
property,  he  shall  order  the  evidence  of  the  minor's  legal  mortgage 
to  be  inscribed  in  the  mortgage  book  in  the  manner  heretofore  pro- 
vided. This  inscription  must  be  made  within  three  days  after  the 
date  of  the  order,  in  the  parish  in  which  the  tutor  resides  ;  and  within 
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Art.  336. 


thirty  days  from  the  date  of  the  order,  in  other  parishes  in  which 
the  tutor  has  immovable  property, 

(New  Article) ;  R.  S.  2840,  3848;  Acta  1856,  p.  444,  Sec.  15;  48  A.  820,  821. 

Minorca  rights  against  tutor  must  be 
liquidated  by  judgment.  34  A.  984,  Mayer 
V8.  Brittin. 

Proceedings    taken  by  heirs  of  age  to 


foreclose  their  mortage  against  com- 
munity property  adjudicated  to  surviving 
spouse  are  in  the  nature  of  partition  pro- 
ceedings. 48  A.  820,  Aaron  vs.  Nery ;  see 
Koehl  vs.  Solari,  47  A.  890. 


Art.  334  [328].  Oath  of  Tutor;  His  Immovables  Must 
be  Shown  by.  The  tutor  shall,  prior  to  his  entering  upon  the 
exercise  of  his  duties,  take  an  oath  before  the  proper  officer,  that  he 
will  well  and  faithfully  fulfil  his  trust. 

He  shall  also  name  and  state  in  this  oath  the  several  parishes 
in  which  immovable  property  belonging  to  him  is  situated ;  and 
that  he  does  not  own  immovable  property  in  any  parish  in  this 
State,  except  the  parishes  therein  named. 

(Amended) ;  Const.  1868,  Art.  123;  Acts  1869,  p.  114;  0.  P.  949;  R.  S.  3867;  8  M. 
442;  5X.  S.  624;  8N.  S.  581;  6L.  361;  3  A.  662;  9  A.  491;  20  A.  53. 

Can  not  act  without  it.  Mayes,  Tutor,  ys.  Tutor  may  administer  succession  when. 
Smith,  11  R.  503.  2  A.  462;  3  A.  603;  4  A.  561;  5  A.  180. 

Contra,  11  R.  67,  Walden  vs.  Beale. 

Natural  tutors  must  take  oath,  9.  A.  492;  What  he  can  do  when  authorized  by 
where  tutor  holds  in  double  capacity,  say  as  family  meeting.  37  A,  766,  Martin  vs. 
executor,  114  U.  S.  464.  Sheriff. 


Art,  335  [332].  Letters  of  Tutorship,  When  Issued ;  Tu- 
tor Without  Power  Until  Issuance  of.  The  letters  of  tutorship 
shall  not  be  delivered  to  the  tutor,  until  he  shall  have  complied  with 
the  law,  as  herein  required. 

Until  they  shall  have  been  delivered  to  him,  he  shall  not  inter- 
fere with  the  administration  of  the  property  of  the  minor,  except 
for  the  purpose  of  preserving  it,  in  cases  which  admit  of  no  delay. 

The  tutor  is  not  recognized,  confirmed  or  appointed,  nor  is  he 
pemiitted  to  act  as  tutor,  until  the  judge  renders  and  signs  a  de- 
cree authorizing  letters  of  tutorship  to  be  issued. 

(Amended)  271,  800,  316,  318,  334,  3361;  C.  C.  273,  248,  321;  R.  S.  2360,  2382,  3867, 
8873 ;  45  A.  1067,  Hewes  vs.  Baxter ;  2  A.  402 ;  4  A.  123. 


Must  take  oath.  9  A.  492,  Boyer  ys. 
Tawin. 

Payment  to  a  natural  tutrix  before  she 
qnalifleB  ia  valid.  28  A.  101,  Ryan  ts.  Kohn. 


Tutor  may  rescind  sale  for  non-payment 
of  price  ex  causa  necessaria  if  vendor  requires 
it.    7  A.  136,  Shields  vs.  Lafon. 


SECTION  XI. 
Of  the  Administration  of  the  Tutor. 

Art.  336  [297].  Commencement  of  Tutorship.  The  tutor 
administers  and  acts  as  such  from  the  day  of  his  appointment,  if 
such  appointment  took  place  when  he  was  present ;  otherwise,  from 
the  day  on  which  notice  was  given  to  him. 

360,  336;  C.  N.  418;  R.  S.  2360;  43  A.  319,  Tutorship  of  Scarborough. 

Cai>acity  can  not  be  oollaterally  attaclced. 
duoceadon  oi  Hawkins,  36  A.  691. 
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Art.  337  [327].  Person  and  Property  of  flinor  Subject 
to  Tutor's  Care.  The  tutor  shall  have  the  care  of  the  person  of 
the  minor,  and  shall  represent  him  in  all  civil  acts. 

He  shall  administer  his  estate  as  a  prudent  administrator 
would  do,  and  shall  be  responsible  for  all  damages  resulting  from  a 
bad  administration. 

He  can  not,  either  personally,  or  by  means  of  a  third  person, 
purchase,  lease  or  hire  the  property  of  the  minor,  or  accept  the 
assignment  of  any  right  or  claim  against  his  ward. 


C.  N.  460;  1  Zach.  78;  R.  S.  2800;  Acts  1865,  p.  444,  Sec.  18;  Dom.  268  Xo.  1  and 
266  No.  1,  271  No.  9;  3  A.  582,  611;  8  A.  445;  16  A.  1424;  24  A.  603;  47  A.  902,  Tutorship 
of  Crane;  5  L.  20;  6  L.  206,  500;  10  L.  272,  819;  15  L.  69;  17  L.  104;  1  R.  407;  7  R.  24;  » 
R.  188;  11  R.  67;  12  R.  41;  2  A. 316,  462. 


Accoantable  for  every  sort  of  tutorship. 
249. 

He  can  if  a  non-resident  appoint  attorney 
to  act.    8  L.  88,  Chiapellavs.  Confrey. 

Administration.— He  can  not  administer 
without  letters  of  administration.  11  R.  67, 
Walden  vs.  Beale. 

Diligence.— Curator  ad  hoc  where  tutor- 
ship forfeited.  C.  P.  116;  85  A.  828;  84  A. 
885. 

Only  bound  to  exercise  reasonable  dili- 
gence and  good  faith.  9  A.  260,  Tegart  vs. 
McCaleb. 


See  Foulkes,  Administrator,  vs.  Howes,  II 
A.  449. 

Prudent  administrator.  29  A .  722,  Succes- 
sion of  ONeil. 

Tutor  personce  non  rei  v^l  causes  datur,  D^ 
xxvi,  2, 14. 

A  tutor  can  not  appropriate  to  his  own 
use  minors'  property,  nor  can  creditors  of 
tutor  recover  property  of  minors  and  have 
it  brought  into  an  insolvency  because  tutor 
has  treated  it  as  his  own.  48  A.  588,  Bur> 
deau  vs.  Davey. 


Art.  338   [333].   Sale  or  Keeping  of  flinor's  Movables. 

Within  a  month  after  the  closing  of  the  inventory,  the  tutor  must 
cause  the  movable  effects  of  the  minor  to  be  sold,  unless  he  be 
authorized  by  the  judge  to  preserve  them  in  kind,  in  whole  or  in 
part,  in  consequence  of  the  time  approaching  for  the  emancipation 
of  the  minor,  or  for  any  other  sufficient  reason;  in  which  case  the 
tutor  shall  return  to  the  minor  the  estimated  value  of  those  mov- 
ables which  he  can  not  restore  in  kind,  or  which  he  has  suffered  to 
deteriorate  through  want  of  care. 

341  ;R.  S.  423;  Dom.  272,  No.  13,  16,  16  and  17;  9  A.  259;Toul.  n,  p.  309;  C.  N.  452, 
453;    see  Acts  1830,  p.  47;  8  M.  620^  12  R.  886;  3  A.  611;  12  A.549;  22  A.  499. 


May  sell  bonds  and  stocks  at  private  sale 
on  order  of  court  and  family  meeting.  Act 
21  of  1890. 

Tutor  may  rescind  sale  for  non-payment 
of  price  ex  causa  necessaria  If  vendor  requires 


It,  without  expense  of  litigation. 
Shields  vs.  Lafon. 


7  A.  135, 


338  construed  with  841 ;  36  A.  77,  Schiller 
vs.  R.  R. 


Art,  339  [334].  Sale  or  flortgage  of  Minor's  Immov- 
ables. The  immovables  of  the  minor  can  not  be  alienated  nor 
mortgaged,  unless  on  the  representation  of  the  tutor,  that  it  is  for 
the  interest  of  the  minor  that  these  objects  or  a  part  of  them 
should  be  sold  or  mortgaged,  a  family  meeting  duly  assembled  shall 
declare  that  the  sale  or  mortgage  is  of  absolute  necessity,  or  of  evi- 
dent advantage  to  the  minor. 

(Amended)  363, 1314;  10 M.  726,  Chesnan  vs.  Sadler;  10  M.  225;  1  N.  S.  606, 628, 1341 
222,345,1868,2229,  2231,  3302;  4  L.  269;  C.  N.  457;  Sanders'  Just.  226;  46  A.  1471; 
LeBlen  vs.  Timber  Co.;  17  L.  500;  10  R.  457;  11  R.  608;  16  A.  420;  11  A.  247. 
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May  mortgage  with  consent  of  family 
meeting.  35  A.  828;  34  A.  39;  32  A.  953; 
aA.  4(S. 

To  sell  immovables  in  which  minor 
plaintifa  are  interested,  family  meeting 
mast  be  called.    44  A.  745,  Fix  vs.  Koepke. 

As  to  contracts  invalid  for  want  of  form. 
8eel7ai. 

Tutor  can  not  rescind  probate  sale  in  any 
form.    13  L.  357,  Fortier  vs.  Labranche. 

Tutor  can  not  compromise.  1  Rob.  10, 
Xantz  vs.  Myatt. 

Tutor  can  not  create  a  servitude.    759. 

May  sell  bonds  and  shares  of  stock  on 
advice  of  family  meeting.  Act  21  of  1890, 
p.  17. 

Even  where  succession  property  is  to  be 
sold  family  meeting  necessary.  16  A.  420, 
Succession  of  Webber;  45  A.  1277 ;  31  A.  413. 

The  Articles  339,  340,  341  and  342  apply 
to  property  exclusively  minors'.  11  R.  508, 
Richard  vs.  Danel. 


Effect  of  Decree— Decree  though  subject 
to  nullity  protects  innocent  purchasers.  7 
A.  9,  Fabre  vs.  Hepp. 

Sale  to  pay  debts^  but  only  to  pay  debts. 
40  An.  574,  Succession  of  Dumestre. 

Sale  must  be  made  at  place  decided  upon 
by  family  meeting  though  in  another  par- 
ish.   9  M.  461,  in  the  case  of  Julia  Pierce. 

Sale  made  in  parish  wherein  neither  tutor 
or  minor  resides  is  void.  9  M.  489,  Leon- 
ard's Tutor  vs.  Mandeville. 

Sale  of  minor's  property  at  private  sale 
to  effect  partition.    25  of  Acts  of  1878,  p.  47. 

43  A.  38,  James  vs.  Meyer. 

Sale  of  stocks  and  bonds  of  minor  at 
market  rates.    2l  of  Acts  of  1890. 

Sale  on  recommendation  of  family  meet- 
ing without  an  order  of  court  void.  45  A. 
1276,  Mallard  vs.  Dejan. 

Family  meeting  can  select  others  than 
those  named  in  the  order.  45  A.  857,  Le- 
moine  vs.  Ducote. 


Art- 340  [335].  Id,  Family  Meeting  for.  In  case  the  family 
meeting  shall  consider  the  sale  or  mortgage  to  be  advantageous  to 
the  minor,  it  shall  set  forth  the  reasons  of  its  determination,  in 
order  that  the  judge  may  decide  whether  he  ought  to  cause  it  to  be 
homologated  or  not,  and  shall  also  fix  the  terms  of  credit  on  which 
the  property  shall  be  sold,  and  the  other  conditions  of  the  sale,  if 
the  case  requires  it. 

C.  X.  457,  458;  7  L.  312;  10  L.  272;  11  R.  508;  14  A.  597;  21  A.  282;  45  A.  127G, 
Mallard  vs.  Dejan. 


The  sale  of  an  estate  Inherited  may  be  for 
less  than  the  appraisement  if  necessary  to 
pay  debts  of  ancestor,  but  not  to  effect  a 
partition.     13  L.  85,  Hotchiss  vs.  Dodd. 

Tutor  can  not  sell  an  undivided  or  uncer- 
tain interest  of  the  minor.  40  A.  674,  Suc- 
cession of  Dumestre. 

Minor's  property  can  not  l>e  sold  without 
legal  formalities  even  if  the  judge  did  not 
know  that  he  was  a  minor.  1  N.  S.  628, 
Bynum  vs.  Lemoine. 

Sale  of  minor's  property  by  private  con- 
tract absolutely  void.    4  L.  269;  10  M.  726. 

Vendee  can  not  refuse  to  comply  with  the 
sale  on  account  of  informalities.  10  M.  225, 
Wray  vs.  Henry. 

Nor  necessary  to  show  judge  the  propriety 
of  sale  before  he  orders  family  meeting. 
35  A.  591,  Succession  of  Hawkins. 

Irregular  sale  ratified  by  family  meeting. 
31  A.  167,  Charnaux  vs.  Belocq. 

Irregular  sale  ratified  by  minor  when  he 
has  reached  majority.  35  A.  609,  Jamison 
vs.  Smith. 

Prescription  to  action  to  avoid  unauthor- 


ized sale  ten  years.  33  A.  769,  Heirs  of  Self 
vs.  Taylor. 

Minor  not  estopped  by  receipt  of  price 
from  tutor,  nor  bound  to  tender  back  price 
unless  price  was  used  to  pay  debts  of  suc- 
cession. 30  A.  894,  Sharkey  vs.  Bankstone, 
34  A.  117,  Lesseps  vs.  Lapene. 

Mortgage — Lender  in  good  faith  and 
under  proper  authority  protected.  32  A. 
953,  Cane  vs.  Cawthorn. 

Natural  tutor  may  borrow  on  mortgage 
with  advice  and  consent  of  family  meeting. 
34  A.  38,  Succession  of  DeLerno ;  36  A.  826, 
Sadler  vs.  Henderson. 

Five  per  cent,  attorney's  fee  clause  and 
waiver  of  appraisement  may  be  made  by 
consent  of  family  meeting  37  A.  764. 
Martin  vs.  Sheriff. 

Minor's  interest  in  a  plantation  can  not 
be  mortgaged  for  debt  incurred  by  tutor  in 
improving  it.    30  A.  113K  Querin  vs.  Carlin. 

Minor's  interest  in  plaulation  may  be 
mortgaged  to  cultivate  it.  28  A.  299,  Lelsey 
vs.  Tanner.  See  also  30  A.  302,  Beauregard 
vs.  Levan;  30  A.  974,  Mayronne  vs.  Wag- 
gam  an. 


Art,  341  [836].  Sale  of  Minor's  Property  to  be  at  Public 
Auction.  The  sale  of  the  property  of  the  minor  shall  be  author- 
ized b\^  the  judge,  and  made  at  public  auction,  after  having  been 
duly  advertised  in  the  manner  required  for  other  judicial  advertise- 
ments, during  ten  days  for  movables  and  thirty  days  for  immovables. 

(Amended)  1341;  O.  X.  459;  4  L.  383;  17  L.  500;  24  A.  155;  R.  S.  20  .  25, 1500,2359 
2667,  3719, 3863;  Const.  1868,  Art.  109.    Judicial  advertisement,  how  made,  Act  104  of  1878 
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The  sale  of  an  estate  inherited  may  be  for 
less  than  the  appraisement  necessary  to  pay 
debts  of  ancestor  but  not  to  effect  a  parti- 
tion.   13  L.  85,  Ilotchiss  vs.  Dodd. 

The  sale  ordered  by  probate  courts  for 
parish  in  which  neither  the  tutor  or  minor 
resides  is  void.  9  M.  489,  Leonard  vs.  Man- 
deville. 

Vendee  can  not  refuse  to  comply  with 
the  sale  on  account  of  informality.  10  M. 
225. 

Sale  of  minor's  property  by  private  con- 
tract is  absolutely  void.  4  La.  269,  10  M. 
726. 

The  forms  of  law  must  be  pursued.  2  L. 
326. 

Purchaser  not  bound  to  loolc  beyond  de- 
cree.   13  L.  434,  Lalaune  vs.  Morlan. 

The  decree  though  subject  to  nullity  pro- 
tects innocent  creditors.    7  A.  9. 

Such  sale  when  made  with  the  advice  of 
the  family  meeting  with  notice  to  attorney 
for  absent  heirs  is  so  purely  in  rem  as  to  ex- 
tinguish mortgages.  13  La.  434 ;  46  A.  1266, 
Ross  vs.  Enaut  et  al.  11  La.  149;  17  L.  201 ; 
9  La.  149;  16  L.  487. 

Must  be  decreed,  345;  3  K.  119,  Beard  vs. 
Moraney;  33  A.  353. 


Minor's  stock  in  a  corporation  must  be 
sold  at  public  auction,  under  judicial  auth- 
orization— Corporation  transferring  with- 
out authority  is  responsible  to  the  minor. 
36  A.  60,  Fairex  v^  R.  R.  Co.;  36  A.  77. 
Schiller  vs.  R.  R. 

But  see  Act  21  of  1890,  p.  17,  where  tutors 
may  sell  bonds  and  stocks  at  private  sale 
on  order  of  court  and  advice  of  family 
meeting. 

Proces  vfrbal  of  family  meeting  author- 
iziog  purchase  of  real  estate  is  not  sufficient 
warrant  for  tutor  if  not  homologated  by  the 
court,  and  does  not  bind  the  minor.  345, 
33  A.  353,  Succession  of  Mitchell. 

The  proces  verbal  of  auctioneer  is  evi- 
dence of  sale  and  its  recitals  of  sale  of  suc- 
cession property  control.  34  A.  1004,  Ne- 
som  vs.  Weis. 

A  sale  of  minor's  property  with  family 
meeting  but  without  order  of  court  is  void. 
45  A.  1276,  Mallard  vs.  Dejan. 

Sale  of  minor's  property  at  private  sale  to 
effect  partition.  Act  25  of  1878,  p.  47 ;  43  A. 
38,  James  vs.  Meyer.  Sale  of  stocks  and 
bonds  of  minor  at  market  rates.  21  of  Acts 
of  1890. 


Art,  342  [387] .   Id,  Appraised  Value ;  Reappraisement. 

The  minor's  property  can  not  be  sold  for  less  than  the  amount  of 
its  appraised  value  mentioned  in  the  inventory,  and  if  there  is  no 
offer  to  that  amount,  it  shall  be  again  offered  for  sale  at  public  auc- 
tion, with  the  same  formalities  which  are  above  directed,  until  the 
price  of  its  appraisement  may  be  obtained,  reserving  to  the  judge, 
with  the  advice  of  the  family  meeting,  the  power  of  extending  the 
terms  of  credit  granted,  and  of  giving  such  other  facilities  as  may 
procure  a  prompt  and  advantageous  sale  of  the  property,  and  of 
ordering  other  appraisement  or  appraisements,  in  case  he  shall  be 
satisfied  that  the  sale  can  not  be  effected  at  the  rate  of  appraisement 
already  made. 

345,  1170,  1062,  1165;  C.  P.990,  991,  992;  Acts  of  1817,  p.  120;  2  A.  96;  31  A.  413; 
33  A.  468;  13  A.  383;  13  A.  439;  2  N.  S.  73;  8  >f.  S.  244;  7  L.  312;  8L.  177,32J;  13L.84; 
11  R.  508;  15  A.  641;  16  A.  420;  R.  S.  586,  1500,  2359,  2667,  3711,  3719,  3837. 


Tutors  with  advice  of  family  meeting  may 
name  appraisement.  38  A.  759,  Oriol,  Tu- 
tor, vs.  Uerndon. 

Where  property  of  a  ^ucceasion  is  sold  to 
pay  debts  on  application  of  administrator, 
whether  heirs  are  minors  or  not,  the  adju- 
dication can  be  legally  made  at  two- thirds 
of  the  appraisement.  33  A.  466,  Succession 
of  Hood;  38  A.  760.  Oriol,  Tutor^  vs.  Hern- 
don;  29  A.  536.  Frazervs.  Zvliez;  37  A. 
765,  Martin  vs.  Sheriff;  36  A.  165,  Succes- 
sion of  Escaraguell;  16  A.  420;  34  A.  1004, 
Xesom  vs.  Weis. 

It  is  only  where  creditor  demands  sale 
under  C.  P.  990  that  full  appraisement 
must  be  reached.  33  A.  466,  Succession  of 
Hood. 

Purchaser  can  not  looli  beyond  order  of 


court  which  controls, 
of  These. 


44  A.  48,  Succession 


Property  of  minor  may  be  sold  for  less 
than  its  appraised  value  to  effect  a  parti- 
tion. 35  A.  531,  Bay  hi  vs.  Bayhi;  33  A. 
49-62. 

Price  can  not  be  settled  by  crediting  adju- 
dlcatee  with  what  he  has  already  paid  at 
irregular  sale.  35  A.  377,  Abraham  vs. 
Lob. 

Family  meeting  not  necessary  where 
creditors  demand  sale  under  990  C.  P.  16 
A.  421,  Succession  of  Weber. 

A  sale  of  minor's  property  without  an  or- 
der of  court,  and  on  the  recommendation  of 
a  family  meeting,  is  null  and  void.  45  A. 
1270,  Mallard  vs.  Dejan. 
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Of  Minors.  Art.  346. 

Art,  343    [338].    Adjudication  of  Jlinor's  Interest  to 
Surviving  Parent,     Whenever  the  father  or  mother  of  a  minor 
has  property  in  common  with  him,  they  each  can  cause  it  to  be  ad- 
judicated to  them,  either  in  whole  or  in  part,  at  the  price  of  an  es- 
timation made  by  experts  appointed  and  sworn  by  the  judge,  after 
a  family  meeting,  duly  assembled,  shall  have  declared,  that  the  ad- 
judication is  for  the  interest  of  the  minor,  and  the  under-tutor  shall 
have  given  his  consent  thereto ;  and  in  this  case  the  property  so 
adjudicated,  shall  remain  specially  mortgaged  for  the  security  of 
the   payment   of  the  price  of  the   adjudication  and   the   interest 
thereof. 

3317;  Constitution  1868,  Art.  123;  Acts  1830,  pp.  46,  48,  462;  C.N.  453;  1  N.  S. 
628;  3  L.  173;  2  A.  162;  6  A.  122;  12  A.  78;  15  A.  417;  li)  A.  55;  21  A.  643,645;  R.  S.  423, 
2333,2363,3841. 

Act  No.  1.52  of  1844  has  modified  but  not         Can  not  be  collaterally  attacked.    39  A. 
repealed  this  article.    5  A.  122,  Succession  '  1046,  Succession  of  Boullemet. 

fc^^^\^.'LL  i^'l5^^?LI^-  ^''''-  '   ^AMo  the  n.ortgage.    See  19  A.  190;   21 


(Compare  915  with  Act  152  of  1844.) 

Special  mortgage  does  not  destroy,  but 
restricts  it  to  the  particular  immovable.  15 
A.  417,  Guillet  vs.  Jure  et  al. 

This  adjudication  is  a  sale.    21  A.  644,         Adjudication  does  not  affect  the  rights  of 
Bedel  vs.  Hays.  community  creditors.    36  A.  115,  Ealer  vs. 


Debts  should  be  first  paid.    17  L.  199, 
Lesassier  vs.  Dashiell. 


Minors  can  not  question  sale  and  at  same 
time  demand  proceeds.  34  A.  412,  Mather 
vs.  Knox. 


Lodge. 

A  purchase  by  a  surviving  parent  at  a  sale 
to  pay  community  debts  is  not  th6  same  as 


Effects  of  adjudication.   39  A.  1046,  Sue-  i  an  adjudication  under  this  article.    38  A. 
cession  of  Boulfemer.  '  525,  Cochran  vs.  Violet.    See  3317  and  3353. 

Art.  344.  Sale  of  Minor's  Property  to  beat  Public  Auc- 
tion. In  case  of  an  adjudication  made  under  the  preceding  article 
or  any  other  law  authorizing  similar  adjudications,  a  special  mort- 
gage may  be  given  by  the  father  or  mother  on  immovable  property, 
to  secure  the  rights  of  the  minors ;  and  such  special  mortgage  shall 
have  the  effect  of  annulling  the  mortgage  arising  from  such  adju- 
dication. 

(New  Article);  Act  of  1830,  p.  462;  Act  of  1855,  p.  444,  Sec.  8;  R.  S.  423,  2333» 
23b6,  2436,  3841 ;  47  A.  641,  Healey  vs.  Ashbey. 

Art.  345  [339].   Execution  and   Partition   Sales.    The 

prohibitiori  of  alienating  the  immovables  of  a  minor,  does  not  ex- 
tend to  the  case  in  which  a  judgment  is  to  be  executed  against 
him,  or  of  a  licitation  made  at  the  instance  of  the  co-heir,  or  other 
co-proprietor. 

(Amended)  ;  8  L.  179;  222,  339, 1338;  C.  N.  469,  R.  S.  2443. 

Where  sale  is  under  partition  suit  or  in  I  not  necessary  that  appraised  value  should 
execution  of  duly  authorized  mortgage  it  is  |  be  brought.    35  A.  530,  Bayhi  vs.  Bayhi. 

Art.  346  [340].  Lease  of  flinor's  Property.  If  among 
the  property  of  the  minor,  there  be  any  which  it  may  be  necessary 
to  work  as  a  plantation,  or  manufactory,  the  tutor  shall  not  be 
bound  to  administer  them,  or  to  cause  them  to  be  administered,  but 
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he  shall  be  permitted  to  let  them  for  an  annual  rent  proportioned  to 
their  value. 

The  lease  may  be  made  at  public  auction  or  by  private  act 
with  the  approval  of  the  judge. 

21  A.  374,  375;  (as  amended  by  Act65  of  1876,  p.  106). 


Lease  may  also  be  made  by  private  act 
with  approval  of  judge.  Act  65  of  1876, 
p.  106;  6  A.  754. 

Partition.     14  A.  154;  31  A.  547. 

Tutor  owes  rent,  when.  34  A.  326,  Suc- 
cession of  Trosclair. 


Can  not  engas^e  minor  in  a  planting  part- 
,   nership  with  third  persons.    31  A.  649. 

I       Tutor  can  borrow  money  with  the  advice 
I  of  family  meeting    to   run  plantation  for 
minor.     49    A.    12,    Mortgage    Company, 
I   Limited,  vs.  Ogden,  Tutor. 


Art.  347  [341].   Investment  of  Minor's  Revenues.    The 

tutor  shall  be  bound  to  invest,  in  the  name  of  the  minor,  the 
revenues  which  exceed  the  expenses  of  his  ward,  whenever  they 
amount  to  five  hundred  dollars.  In  default  thereof,  he  shall  be 
bound  to  pay  on  such  excess  the  rate  of  interest  allowed  by  law. 

(Amended) ;  C.  N.  455;  5  L.  490;  9  R.  236;  3  A.  611 ;  11  A.  247;  3  M.  83;  12  M.  106  ; 
R.  S.  424,  2347,  2355,  2356,  3856;  Acts  1857,  p.  186;  Dom.  274,  Arts.  33,  34. 


Tlie  rate  of  interest  is  5  per  cent.  R.  8. 
1888,  and  33  A.  357,  Succession  of  Mitcliell. 
IIow  counted.  2  Toul.  385. 

Must  invest.  5  A.  585;  14  A.  769;  22  A. 
255;  23  A.  106;  27  A.  300. 

Not  compelled  to  consult  family  meeting 
to  invest..  34  A.  412,  Mather  vs.  Knox. 

Revenues  means  funds.  14  A.  769,  Fu- 
selier  vs.  Babineau. 


Tlie  net  proceeds  only.  9  A.  505;  41  A. 
135,  Mahoney  vs.  Mahner. 

Investment  must  be  made  by  public  act  or 
bonds  secured  by  faith  of  State.  1857,  p, 
186. 

All  sums  do  not  necessarily  bear  interest. 
5  A.  195,  Bird  VB.  Blacli. 


Art.  348.  Id.  In  flortgages  or  State  Bonds.  Register- 
ing of  riinor's  State  Bonds.  The  investment  of  the  funds 
of  the  minor  must  be  made  by  public  act  and  secured  by  mort- 
gage, unless  such  investment  be  made  in  the  bonds  of  the 
State  of  Louisiana,  or  in  bonds  for  the  payment  of  which  the  faith 
of  the  State  of  Louisiana  stands  pledged ;  and  this  investment  in 
bonds  shall  only  be  made  under  a  decree  of  the  court  having  juris- 
diction over  the  tutorship,  nor  shall  such  investment  be  changed 
or  the  bonds  alienated,  except  by  a  decree  of  the  same  court. 

In  case  of  such  investment  in  bonds,  it  shall  be  the  dut}^  of 
the  tutor  to  furnish  the  Auditor  of  Public  Accounts  with  a  copj^  of 
the  decree  of  the  court  authorizing  such  investment,  and  to  cause 
the  bonds  to  be  registered  in  the  office  of  the  Auditor.  The 
Auditor  shall  write,  in  large  and  legible  characters,  on  the  face  of 
the  bonds,  that  they  are  the  property  of  such  a  minor  or  minors, 
mentioning  his,  her  or  their  names ;  that  they  were  purchased  by 
virtue  of  a  decree  of  the  court  aforesaid ;  and  they  are  not  transfer- 
able, unless  by  virtue  of  a  decree  of  such  court  authorizing  the 
same,  and  he  shall  sign  the  statement.  Such  bonds  shall  thereby 
lose  their  negotiable  character,  and  no  person  obtaining  possession 
thereof,  other  than  the  minor  or  minors  to  whom  they  belong,  shall 
have  any  rights  therein  or  thereto.  The  Auditor  shall  keep  a  dis- 
tinct book  wherein  to  register  such  bonds. 

(Kew  Article)  304;  R.  S.  201,  425,  2355,  2358,  3862,  3863;  Acts  1857,  p.  186. 
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Art.  351, 


Mortgage  securities  may  be  taken  for 
minor  without  advice  of  family  meeting  or 
authorization    of   the   judge.    34    A.    410, 


Interest  (not  compound)  is  due  by  tutor 
on  sums  collected  by  him.  32  A.  184,  Vance 
vs.  Vance. 

Does  not  owe  Interest  when  capital  was  I  Mather  vs.  Knox, 
used  to  pay  debts.  27  A.  300,  Succession  of  ! 
Hebert.  Credit   purchases    can   not  be  made  for 

Interest  on  rent.  34  A.  427,  Succession  of  !  minor  under    pretext   of   investing.  32  A. 
Trosclalr.  i  904,  Randlett  vs.  Gordy. 


Art-  349  [342] .    Tutor's  Commission  Ten  per  Cent,  on 

Revenues.  The  tutor  may  retain  as  a  commission  for  his  care 
and  labor  ten  per  cent,  on  the  annual  amount  of  the  revenues  of 
the  property  committed  to  his  charge. 

9  A.  505;  14  A.  307;  47  A.  905,  Tutorship 


Dom.  279,  Art.  2;  4  L.  134;  3  A.  328, 
of  Crane. 

Commission.— Tutor  who  has  acted  dis- 
honestly can  not  claim  it.  3  A.  330,  Vauhan 
vs.  Christine. 


Commission.— Can  not  charge  where  he 
acts  as  administrator.  3  A.  362,  Heath  vs. 
Lamheth. 


Art.  350  [343].  The  Expenses  for  the  Support  and 
Education  of  the  minor  ought  to  be  so  regulated,  that  nothing 
decent  or  necessary  shall  be  wanting  to  him,  according  to  his  con- 
dition and  his  fortune.  They  ought  never  to  exceed  his  revenues. 
But  if  the  revenues  are  not  sufficient  to  procure  him  an  education, 
the  tutor  may  cause  a  family  meeting  to  be  assembled  in  order  to 
deliberate  whether  it  be  for  the  advantage  of  the  minor  that  some- 
thing should  be  taken  from  his  capital,  in  order  to  insure  to  him  the 
advantage  of  a  liberal  education. 

In  case  also  that  the  revenue  of  the  minor  should  be  evidently 
insufficient  to  procure  him  subsistence,  the  tutor,  by  the  advice  of 
the  family  meeting,  may  be  authorized  to  take  from  the  capital  in 
order  to  supply  his  wants. 

C.  X.  471 ;  6  L.  488;  10  L.  272;  12  R.  386;  12  A.  674;  14  A.  760,  852;  15  A.  S8;  18 
A.  571 ;  22  A.  138;  33  A.  356,  Succession  of  Mitchell;  8  Sav.  341 ;  47  A.  906,  Tutorship  of 
Crane. 


Capital. — Tutor  can  not  expend  more 
than  the  rerenue  of  the  minor  without  the 
advice  of  a  family  meeting.  5  L.  490,  Moore 
Ts.  Nichols ;  48  A.  1206,  Newman  vs.  Cooper. 

May  be  diminished  for   minor's  funeral 
expenses  and  cost  of  rendering  account.    13 
A.,  Evariste    Franchebois  vs.  £d.  Bichar 
(not  reported). 

Can  not  be  diminished  for  manae^ement  of 
plantation  during  lifetime  of  minor.  And 
where  goods  are  sold  to  tutor  and  no  proof 
of  benefit  to  minor's  property  there  is  judg- 


ment in  their  favor.  14  A.  760,  Payne  and 
Hamilton  vs.  Scott;  10  A.  289,  McWilliams 
vs.  McWilliams;  15  A.  88. 

Tutor  in  a  mortgage  may  waive  appraise- 
ment and  charge  attorney's  fees.  37  A.  763, 
Martin  vs.  Sheriff  et  al. 

In  case  an  administrator  has  made  ad- 
vances on  minor's  interest  for  maintenance, 
etc.,  he  can  carry  same  into  the  succession 
settlement  and  is  not  obliged  to  resort  to  an 
action.  42  A.  506,  Succession  of  Sparrow; 
44  A.  478,  Succession  of  Sparrow. 


Art.  351  [344].    Tutor's  Administration;    Agents  of. 

The  tutor  administers  by  himself  alone ;  all  instruments  are  made 
by  him  and  in  his  name,  without  the  concurrence  of  the  minor. 

He  can,  on  his  own  responsibility,  act  by  an  attorney  in  fact, 
in  places  distant  from  his  residence. 

See  French  authorities  under  C.  C,  Art.  362;  337,  not  in  his  name  and  quality  as 
curator;  1155;  C.  P.  109,  »46;  C.  N.  471.  Does  not  bind  himself  personally,  12  Toul.  282. 
p.  416;  7  M.  726;  15  L.  69;  3  B.  283;  Code.  L.  26,  Tit.  37,  1.  26. 
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Les  droits  acquis  par  le  tuteur  et  les  ob-  i  Tutor  collects  revenues  of  minor^s  prop- 
ligatioDS  qiill  a  contractees  en  sa  qualite  ne  |  erty  (35  A.  679  Ludowig,  vs.  Weber),  the 
profitent  qu*nn  pupille  et  n*  obligent  que  lui  1  dividends  on  his  stock  (36  A.  (iO,  Fairex  vs. 
seul.  1  Zach.  98.  I  K.  B.,)  and  debts  due  him.  35  A.  310,  Biddell 

What   contracts  minors   may  make.  See    ^^'  Vizard. 
1785.  ) 

Art.  352.  Acceptance  of  Succession  by  Minors.  It  shall 
not  be  necessary  for  minor  heirs  to  make  any  formal  acceptance  of 
a  succession  that  may  fall  to  them,  but  such  acceptance  shall  be 
considered  as  made  for  them  with  benefit  of  inventory  by  operation 
of  law,  and  shall  in  all  respects  have  the  force  and  effect  of  a  formal 
acceptance. 

(New  Article) ;  C.  N.  461,  462;  R.  S.  2341,  3709;  Acts  of  1855,  p.  444,  Sec.  16;  see 
Art.  977. 

Art.  353  [348].  Borrowing,  Purchasing,  or  Compro- 
mising for  Minors.  The  tutor  can  not  borrow  for  the  minor,  pur- 
chase for  him  immovable  or  compromise  respecting  his  rights, 
without  an  authority  from  the  judge,  granted  on  the  advice  of  a 
family  meeting. 

(Amended)  See  French  authorities  under  C.  C.  339;  337,  Sec.  3,  3072,  3101,  3148; 
C.  P.  990 ;  C.  N.  457, 467 ;  article  cited  arguendo,  32  A.  218 :  49  A.  971,  Succession  of  McCan ; 
6N.  S.  190;  5R.  286;  2  A.  71,77;  15  A.  148;  18  A.  24;  21  A.  374,375;  22  A.  187. 


Compromise.— It  is  error  to  suppose  that 
the  law  can  sanction  the  perpetration  of 
frauds  by  minors.  6  A.  90,  Guidry  vs. 
Davis. 

Compromise  must  be  made  under  order 
-of  court  and  with  advice  of  family  meeting. 
15  A.  148,  Graham  vs.  Hester. 

Tutor  may  sue  for  real  estate.  3  R.  119, 
Beard  vs,  Moraney. 

Tutor  may  agree  to  pay  interest  for  fur- 
ther delay  if  the  contract  is  for  the  benefit 
of  minor.  6  N.  S.  190,  Collins  vs.  Andrews. 

The  whole  system  of  administration  of 
minor's  property  is  opposed  to  anticipating 


on  credit.  11  A  247, 
;  32  A.  904,  Randlett 

11    A.  593,  Succes- 


I  his  means  by  buying 
Williams  vs.  Chotard; 
vs.  Gordy. 

I      Purchase  by  tutor. 
,  sion  of  Foulkes. 

I  Purchase  without  authority  is  at  tutor's 
risk.    33  A.  353,  Succession  of  Mitchell. 

I  Compromise  by  retrocession.  26  A.  681. 
Tutor  can  not  confess  judgment.  31  A. 
389,  Metcalf  vs.  AUx. 

I  Loans  for  minors,  when  their  considera- 
'  tion  may  be  inquired  into.  29  A.  789, 
■  Clement  vs.  Treraoulet. 


Art.  354  [349].  Legacies,  Donations,  Advantages  to 
Minor,  Tutor  Receipts.  The  tutor  may  accept  legacies,  dona- 
tions and  other  advantages  made  to  his  ward ;  but  he  can  not,  in  any 
case,  dispose  gratuitously  of  the  movable  or  immovable  property  of 
the  minor,  or  of  any  part  thereof. 

363, 339,  1546;  C.  N.  463;  C.  X.461, 463,  contra;  Sanders'  Just.  Inst.,  p.  135;  4  L.  370; 
2  A.  872;  32  A.  259. 


Nor  give  it  in  pledge.  3148. 

Minor  may  accept  a  release.  D.  46,  T.  4,  2. 

In  the  Roman  law  the  minor  might  claim 


things  bought  by  tutor  with  minor's 
money.  Lex  2,  D.  XXVI  9,  Const,  2  C,  V. 
39  Mack.    Sec.  775.  A.  5,  p.  3b3. 


Art.  355.  Insurance  of  flinor's  Property  in  New  Or- 
leans. When  a  minor  shall  possess  houses  in  the  city  of  New 
Orleans,  it  shall  be  the  duty  of  the  tutor,  on  his  own  responsibil- 
ity, to  have  the  same  insured  against  fire. 

(New  Article)  ;  R.  S.  2343, 3850  are  repetitions  of  355;  Acts  1855,  p.  444,  Sec.  18. 
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Art.  358. 


Art.  356.  Annual  Account  of  Tutor.  The  tutor  is  bound 
to  render  an  annual  account  of  his  administration,  reckoning  from 
the  day  of  his  appointment.  This  account  shall  be  rendered  con- 
tradictorily with  the  under-tutor. 

The  judgment  homologating  the  account  shall  be  frima  facie 
evidence  of  the  correctness  of  the  account  homologated,  in  any  set- 
tlement which  may  afterwards  be  made  with  the  minor. 

The  tutor  shall  append  to  his  annual  account  an  affidavit,  in 
which  he  shall  name  and  specify  the  several  parishes  in  this  State 
in  which  immovable  property  belonging  to  him  is  situated ;  and 
that  he  does  not  own  immovable  property  in  any  parish  except  the 
parishes  therein  named. 

(New  Article);  275, 1674, 1191;  R.  S.  2344,  2345,  3851,  3852;  48  A.  733,  Emke  vs. 
McDonald. 


May  be  fined  $500  and  imprisoned  for  six 
months  in  default  of  its  payment,  if  he 
neglect  his  account.    Act  U  of  1884,  p.  19. 

Pres<;biption  of  minor's  judgment  ob- 
tained during  minority  against  tutor  four 
year*.    37  A.  221,  Cochran  vs.  Violett. 

Legal  Mortgage.— The  legal  mortgage 
of  the  minor  on  the  property  of  his  natural 
tutor  affects  all  the  immovable  property 
of  the  latter  from  the  day  of  his  appoint- 
ment—even the  property  which  he  sold  be- 
fore the  rights  of  the  minor  against  him 


:  had  arisen  into  existence.    34  A.  28,  Skip- 
!  with  vs.  Glathary ;  45  A.  880,  Schneider  vs. 

Burns. 
\  AccoL'NTS. — The  annual  accounts  are 
prima /ticiV  correct,  but  not  conclusive.  29 
A.  722,  Succession  of  O'Neill;  28  A.  824, 
Curatorship  of  Craft;  37  A.  221,  Cochran 
vs.  Violett;  49  A.  984.  Succession  of  McCan; 
43  A.  319,  Tutorship  of  Scarborough;  45  A. 
1462,  Smith  vs.  Lewis. 

Appeal. — Mode  of  appeal  by  tutor  from 
judgment  against  him  on  account.  38  A. 
75fi,  Tutorship  of  Byland  Heirs. 


Art.  357  [350].  Final  Account  of  Tutor.  The  tutor  is 
bound  to  give  an  account  of  his  administration  at  the  expiration  of 
the  tutorship,  and  whenever  he  is  ordered  to  do  so  by  the  judge. 

275,  3314,  2376;  C.  P.  1012; C.  N.  469,  470;  10  L.  319;  2  A.  71;  13  A.  464;  47  A.  907, 
Tutorship  of  Crane;  16  A.  121;  after  inajoritr,  21  A.  54. 


How  bound  for  notes.    3  A.  335. 

Court  of  probates  alone  can  take  cogni- 
zance of  action  to  compel  tutor  to  account. 
5L.  488. 

Tutor  may  render  an  annual  account, 
which  18  prima  facie  when  homologated 
(B.  S.  339,  Sec.  19;  Act  1855, p. 40;  see  note 
to  preceding  article) ;  so  also  may  curator, 
1161. 

The  proper  mode  to  charge  the  tutor  is  to 
charge  him  with  rent  and  hire  of  the  lands, 
slaves  and  movables,  at  the  end  of  each 
year,  with  5  per  cent,  thereon.  32  A.  190, 
Vance  vs.  Vance;  45  A.  134,  In  re  Boilings- 
worth. 

No  debt  of  tutor  to  minors  until  termina- 
tion of  tutorship.  46  A.  367,  Mayor  vs. 
Creditors. 

After  an  appeal  and  death  of  minor,  tutor 
can  not  execute  judgment.    3  A.  292. 

Final  Account.— Tutor's  account,  how 
rendered,  and  in  what  form.  2  Toul.  408, 
See.  1268;  Dom.  281,  A.  3;  1  Zach.  104. 


Citation  of  heir  to  oppose  the  linal  ac- 
count puts  at  issue  all  the  annual  accounts. 
29  A.  722,  Lay  vs.  Succession  of  O'Neill. 

Any  of  the  heirs  on  coming  of  age  may 
demand  account  without  makiug  the  other 
and  minor  heirs  parties.  34  A.  30,  Skip- 
with  vs.  Glathary. 

Judgment  homologating  tutor's  account 
only  prima  facie  correct  as  to  special  mort- 
gages, or  third  possessors  of  property  af- 
fected by  tutor's  mortgage.  34  A.  1148, 
Succession  of  Triche. 

Advertisement  and  homologation  of  ac- 
count contradictorily  with  creditors,  not  a 
condition  precedent  to  hypothecary  action. 
34  A.  28.  Skipwith  vs.  Glathary. 

Labor  of  minors, 
of  Minor  Ueirs. 

Interest.  32  A.  190,  Vance  vs.  Vance; 
45  A. 134. 


45  A.   134,  Tutorship 


Must  be  complete  in  Itself.    45  A.  134. 


Art.    358   [351].  Temporary  Absence  of  Tutor.    The 

tutor  who  is  about  to  absent  himself  permanently  from  the  State, 
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is  bound  to  cause  another  tutor  to  be  appointed  in  his  stead,  and^ 
previous  to  his  departure,  to  give  an  account  of  his  administration ; 
and  if  he  neglects  so  to  do,  he  may  be  arrested  and  held  to  bail  in 
such  sum  as  the  judge  shall  determine. 

314,  1154,  1153;  C.  P.  338;  15  L.  74;  17  L.  537;  11  A.  523;  R.  S.  2349;  10  A.  96;  4  M. 
715;  Acts  1847,  p.  115;  see  18  A.  157,  Succession  of  Rebecca  Bookter. 

This  does  not  apply  to  a  natural  tutor  re- 
moving with  the  children  from  the  State. 
4  M.  715,  Delacroix  vs.  Boisblanc. 


Art.  359  [352]  Costs  of  Giving  Account.  The  account 
of  the  tutorship  is  given  at  the  expense  of  the  minor ;  the  tutor  ad- 
vances that  expense. 

108;  1  Zaeh.  104;  1  R.  342;  9  A.  122;  47  A.  906, 


See  notes  to  357 ;  C.  N.  471 ;  12  M, 
Tutorship  of  Crane. 

Neither  the  father  of  the  minor  nor  the 
price  can  dispense  the  tutor  from  rendering 
an  account.    Mack.,  p.  292,  Sec.  692. 

The  inventory  forms  the  basis  of  the  ac- 
count. Account  must  show  receipts  and 
expenses  and  important  items  supported  by 
vouchers. 


Action  by  heir  to  annul  sales  of  probate 
court.  16  L.  125,  LeBlanc  vs.  His  Creditors. 

Account  is  prima  facie  correct  even  as 
respects  signatures  to  vouchers.  3  R.  287, 
Succession  of  Frantura. 

Can  under-tutor  compel  the  account.  4 
A.  214,  Monget  vs.  Wallcer. 


Art.  360  [353].  Interest  on  Balance  of  Account.    The 

snm  which  appears  to  be  due  by  the  tutor  as  the  balance  of  his 
accounts,  bears  interest,  without  a  judicial  demand,  from  the  day 
on  which  the  accounts  were  closed. 

The  same  rule  applies  to  the  balance  due  to  the  tutor. 

12  M.  106;  C.  N.  474;  Toul.  U,  p.  416;  Dom.  273,  Xo.  22;  5  A.  665,  715;  22  A.  265; 
45  A.  1463,  Smith  vs.  Lewis. 


Interest. — 32  A.  160,  Vance  vs.  Vance, 
46  A.  134,  in  matter  6f  Minors  Hollings- 
worth. 

On  sums  collected  by  tutor  after  termina- 


tion of  tutorship  interest  is  due  only  from 
demand  or  death  of  tutor.  31  A.  721,  Suc- 
cession of  Romero. 


Art,  361  [355] .  Settlements  Between  Tutor  and  Minor. 

Every  agreement  which  may  take  place  between  the  tutor  and  the 
minor  arrived  at  the  age  of  majority,  shall  be  null  and  void,  unless 
the  same  was  entered  into  after  the  rendering  of  a  full  account  and 
delivery  of  the  vouchers,  the  whole  being  made  to  appear  by  the 
receipt  of  the  person  to  whom  the  account  was  rendered,  ten  days 
previous  to  the  agreement. 

1479;  2  L.  '523;  10  L.  264;  C.  N.  472;  33  A.  941;  12  A.  401;  15  A.  479;  16  A.  325; 
4  R.  290;  13  A.  228,  472;  19  A.  80;  44  A.  382,  Rist  vs.  Hartner;  44  A.  432,  Rist  vs.  Tutor. 


Such  receipt  or  agreement  must  be  at- 
taclied  by  direct  action.  1  A.  38,  Haydel 
vs.  Russel. 

Time  does  not  exclude  both  day  of  notice 
and  the  day  act  is  to  be  done.  33  A.  941, 
Hodgson  vs.  Roth. 

Judgment  against  tutor  during  minor- 
ity not  such  a  judgment  as  requires  ten 
years  to  prescribe  against  it.  37  A.  221, 
Cochran  vs.  Violett. 


Plea  of  prematurity  of  tutor  to  a  suit  by 
a  minor.    44  A.  379,  Rist  vs.  Hartner. 

Contracts  of  the  minor  with  others  than 
the  tutor  are  not  affected  by  this  article, 
as  where  minor  assumes  an  indebtedness  of 
her  tutor.    36  A.  621,  Allison  vs.  Watson. 

Minor  may  waive  legal  mortgafi;e  and 
accept  tutor's  note  on  settling,  w  A.  1190, 
Kelly  vs.  Sandidge. 
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Art.  362  [356].   Prescription  to  Action  Against  Tutor. 

The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the 
tutorship,  is  prescribed  by  four  years,  to  begin  from  the  day  of  his 
majority. 


Appeals  from  matters  of  administration— how  governed?  1161 

3072      ^  •  •    *  ■ ""  ""    '^ 

6L. 

151,  174,176;  20  A.  509. 


3542,  311,  2221, 

Can  not  be  compelled  to  respite,  3095;  C.  X.  476  :"C.  P.  616;  9  A.  43;  1  N.  S.  362; 

161:  IR.  Ill;  10  R.  173;  11  R.  491;  2  A.  160;  4  A.  488;  6  A.  327;  9  A.  43;  19  A.  149, 


Exceptions  to  362.  I  Zach.  105;  44  A.  84, 
Succession  Harvey  vs.  Harvey. 

Prescription.  —  Action  on  judgments 
daring  minority  and  against  tutor  pre- 
scribed in  lour  years  from  majority  or  from 
full  emancipation.  37  A.  224,  Cochran  vs. 
Violett;  37  A.  805,  Bedell  vs.  Calder;  20  A. 
609,  Aillot  vs.  Anhert;  36  A.  250,  Proctor 
vs.  Uebert;  39  A.  468,  Galllan  vs.  Keegan. 

This  prescription  does  not  apply  to  the 
man  who  Intermeddles  with  their  estate. 
9  A.  364:  35  A.  862,  863,  Succession  of 
Richmond. 


Article  362  does  not  apply  to  prescription 
after  liquidation,  but  3544  does.  19  A.  376, 
Perret  vs.  Roussel;  31  A.  721,  Succession  of 
Romero. 

Prescription—How  Interrupted. — 
Filing  of  a  final  account  Interrupts.  44  A. 
80,  Harvey  vs,  Harvey. 

Annual  accounts,  it  seems,  do  not  Inter- 
rupt.   37  A.  808;  30  A.  673. 

Debts  of  tutor  to  ward  arising  after  ter- 
mination of  tutorship  may  be  sued  for  In- 
dependently of  the  settlement  of  accounts. 
31  A.  531,  Cambre  vs.  Grabert. 


SECTION  XII. 
Of  Tutors  or  Ouardians  of  Minors  Residing  Out  of  the  State. 

Art.  363.  Tutors  Qualified  in  Other  States.  Any  per- 
son who  has  been,  or  shall  be,  appointed  tutor  or  guardian  of  any 
minor  residing  out  of  the  State  of  Louisiana,  but  within  the  United 
States,  and  who  has  qualified  as  such  in  conformity  with  the  laws 
of  the  State  or  country  where  the  appointment  was  made,  shall  be 
entitled  to  sue  for  and  recover  any  property,  rights,  or  credits 
belonging  to  the  minor  in  this  State,  upon  his  producing  satis- 
factory evidence  of  his  appointment  as  aforesaid,  without  being 
under  the  necessity  of  qualifying  as  tutor  of  the  minor  according 
to  the  laws  of  Louisiana. 

(Xew  Article) ;  C.  P.  108,  946,  969;  R.  S.  2330,  3838;  Acts  1843,  p.  97;  Acts  1865,  p. 
444,  Sec.  5. 


Foreign  tutofs.  26  A.  620,  Brown  vs. 
Callaway;  34  A.  129,  Succession  of  Foley; 
39  A.  335,  336,  Interdiction  of  Parker. 


Guardians  so  appointed  control  the  prop- 
erty in  this  State.  43  A.  43,  James  vs. 
Meyer. 


Art.  364.  Prepayment  of  Debts  Due  in  this  State ;  How 
Shown.  Nothing  in  the  preceding  article  shall  authorize  any 
tutor  or  guardian  to  take  possession  or  remove  from  the  State,  the 
property  of  any  minor,  unless  satisfactory  proof  be  furnished  to  the 
court  that  the  debts  of  the  minor  are  paid,  or  that  none  exist  in  the 
State;  which  proof  shall  consist  in  public  advertisement  in  the 
newspapers,  for  at  least  thirty  days,  in  the  manner  prescribed  by 
law  for  the  rendering  of  accounts  by  tutors  and  administrators. 

(Xew  Article) ;  R.  S.  2831. 3839 ;  Acts  1843,  p.  97 ;  Acts  :1855,  p.  444 ;  vide  26  A.  619, 
621 ;  vide  8  L.  88;  2  A.  76,  77;  10  A.  789, 

49  A.  361,  Murray  vs.  Kimhro  &  Allen; 
49  A.  602,  Fenner,  Henderson  &  Fenner  vs. 
McCan. 
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CHAPTER  2. 


Of  Emancipation, 

section  1. 
General  Dispositions, 

Art.  365.    There  are  Three  Kinds  of  Emancipation : 

1.  Emancipation  conferring  the  power  of  administration. 

2.  Emancipation  by  marriage. 

3.  Emancipation  relieving  the  minor  from  the  time  pre- 
scribed by  law  for  attaining  the  age  of  majority. 

(New  Article) ;  C.  C.  35;  Acts  1856,  p.  5. 

General  power  of  District  Courts  to  re- 
move children  from  custody  of  tutors.  Act 
79  of  1894,  p.  91. 


section  2. 
Of  Emancipaiion  Conferring  the  Power  of  Administration, 

Art.  366  [369].  **  Notarial  Emancipation  at  15."    The 

minor,  although  not  married,  may  be  emancipated  by  his  father,  or 
if  he  has  no  father,  by  his  mother,  when  he  shall  have  arrived  at 
the  full  age  of  fifteen  years. 

This  emancipation  takes  place  by  the  declaration  to  that  effect 
of  the  father  or  mother,  before  a  notary  public  in  presence  of  two 
witnesses. 

C.  N.  477;  Act  of  1829,  p.  24;  Act  of  1837,  p.  20;  Act  1855,  p.  144;  9  L.  571;  C.  X. 
478;  2R.  513;  Acts  1856,  January  28. 


Father  may  emancipate  by  authorizing 
his  minor  daughter  to  enter  into  partner- 


ship <n  commendam  by  notarial  act.    2  Rob. 
513.    Jonan  vs.  Blanchard  et  al. 


Art.    367    [370].   Judicial  Emancipation  at    18.     The 

minor  who  has  attained  the  full  age  of  eighteen  years,  and  who 
desires  only  to  acquire  the  rights  conferred  by  this  section,  may 
be  emancipated  by  the  judge  having  jurisdiction,  by  pursuing  the 
course  prescribed  in  Section  IV  of  this  chapter. 

The  emancipation  may  be  petitioned  for,  either  by  a  relation 
of  the  minor,  or  by  the  minor  himself. 

(New  Article)  385;  C.  N.  478;  Act  1847,  p.  64;  Act  56,  p.  6. 


Venia  (jetatis  once  granted  it  can  not  be 
withdrawn.    8  Sav.  168;  7  Sav.  158. 

Its  effect  under  our  law.    35. 

Appeal. — What   must    appear  for   jur- 


isdiction.    41    A.    331,    Emancipation    of 
Poohelu. 

Evasion. — Where  minors  evade  our  law, 
12  A.  367,  Babin  vs.  Le  Blanc;  46  A.  989. 
Succession  of  Hernandez. 


Art.  368  [371].  Emancipation  for  III  Treatment.  The 

minor   may   be   emancipated   against  the  will  of  his  father   and 

Acts  of  1856,  No.  8,  Sec.  3. 
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mother,  when  they  ill  treat  him  excessivel}^,  refuse  him  support,  or 
give  him  corrupt  examples. 

Art.  369  [372].  Accounts  to  Emancipated  Minor.    The 

account  of  the  tutorship  must  be  rendered  to  the  emancipated 
minor  assisted  by  a  curator  ad  hoc^  who  shall  be  assigned  to  him 
by  the  judge. 

359;  C.N.  480;  R.  8.  3827. 

Art.  370  [373].  Power  of  Administration  Only  in 
Emancipated  Minors.  The  minor  who  is  emancipated  has  the 
full  administration  of  his  estate,  and  may  pass  all  acts  which  are 
confined  to  such  administration,  grant  leases,  receive  his  revenues 
and  moneys  which  may  be  due  to  him,  and  give  recipts  for  the  same. 

C.  N.  481 ;  8  M.  621 ;  3  L.  363;  15  A.  505. 

May  receive  balance  of  estate  in  money 
and  notes  without  a  family  meeting.  3  L. 
3&1  and  365.    Withers'  Heirs  vs.  Executors. 

Art.  371  [374].  One  Year's  Revenues.  He  can  not  bind 
himself  legally  by  promise  or  obligation  for  any  sum  exceeding  the 
amount  of  one  year  of  his  revenue. 

1782;  C.  y.  481 ;  2  Toul.  3913;  8  A.  513;  14  A.  691. 

This  defence  should  be  pleaded.  8  A. 
614,  Patterson  vs.  Frazer;  actions  for  nullity 
or  rescissions  of  agreements,  2221. 

Art.  372  [375].  Lesion,  When  Available.  The  minor 
who  is  emancipated  has  no  right  to  claim  a  restitution  on  the  plea 
of  simple  lesion  against  acts  of  simple  administration. 

He  has  no  right  either  to  claim  a  restitution  for  simple  lesion 
against  obligations  or  promises  which  do  not  exceed  the  amount  of 
one  year  of  his  revenue. 

If,  however,  he  has  contracted  in  the  same  year,  toward  one  or 
more  creditors,  several  obligations,  each  of  which  does  not  exceed 
the  amount  of  one  year  of  his  revenue,  but  which  together  exceed 
that  amount,  these  obligations  may  be  reduced  according  to  the 
discretion  of  the  judge,  whose  duty  it  shall  be  in  such  case,  to  take 
into  consideration  the  estate  of  the  minor,  the  probit}^  or  dishonesty 
of  the  persons  who  have  dealt  with  him,  and  the  utility  and  inutility 
of  the  expenses. 

1865,  1860,  1864,  1867;  C.  N.  484;  C.  F.  106, 118,  107;  see  Arts.  2221  et  seq. 

Art.  373  [376].  Alienation  of  Hortgage  Forbidden-  The 

emancipated  minor  can  neither  alienate,  affect  or  mortgage  his 
immovables  without  the  authority  of  the  judge,  which  can  only  be 
granted  with  the  advice  of  a  family  meeting,  and  in  case  of  absolute 
necessity  or  of  a  certain  advantage. 

(Amended);  1798,  339,  222;  1476  (1463),  1477  (1464).  1313,  2147,1869,1785;  C.N. 
484;  9B.  36;  15  A.  506. 
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Art*  374  [377].  Donations  Inter  Vivos.  The  emanci- 
pated minor  has  no  right  to  dispose  of  his  movables  or  immovables 
by  donation  inter  vivos^  unless  it  be  by  marriage  contract  in  favor 
of  the  person  to  whom  he  is  to  be  married. 

\%U  to  1869,  1743;  3  L.  491  and  365;  9  R.  36,  38. 

Art.  375  [378].  Stilts.  The  minor  who  i^/^mancipated 
otherwise  than  by  mara^e,  can  not  appear  in  couijb^f  justice  with- 
out the  assistance  ^/a  curator  ad  IHem^  who  i^^be  appointed  for 
him  specially  by  M^  judge  for  that  purpose. 

380,  382;  C.  N.  482;  R.  S.  3827;  C.  P.  107,  110,  999. 


This  article  is  repealed  by  effect  of  Art. 
958  of  Code  of  Practice. 
A  minor  emancipated  under  Art.  336  may 


appear  in  court  without  a  curator  ad  litem- 
38  An.  639,  Richardson  vs.  Richardson. 


Art.  376  [879].  Trade  Obligations.  The  emancipated 
minor  who  is  engaged  in  trade,  is  considered  as  having  arrived  at 
the  age  of  majority,  for  all  the  acts  which  have  any  relation  to  such 
trade. 

1785,  1873;  9  R.  505;  C.  N.  486;  2  R.  513;  1  N.  S.  637;  2  Toul.  312,  426,  427,  VU,  p. 
777;  C.  N.  487;  7  R.  338;  4  A.  375;  12  A.  367;  14  A.  691:  R.  S.  3827. 


A  party  can  not  he  held  liahle  for  the 
notes  and  obligations  of  a  firm  of  which  he 
became  a  member  while  a  minor,  and  from 
which  he  withdrew  before  he  was  emanci- 
pated, when  it  does  not  appear  that  he  had 


been  benefited  by  the  concern  nor  that  he 
had  committed  a  fraud  upon  the  plaintiff. 
15  A.  506,  James  vs.  Alford  &  Co. 
For  lesion,  vide  2221  et  seq. 


Art.  377  [380 J.  Revocation  of  Emancipation.  The  eman- 
cipation, whatever  be  the  manner  in  which  it  may  have  been 
effected,  may  be  revoked,  whenever  the  minor  contracts  engage- 
ments which  exceed  the  limits  prescribed  by  law. 

371 ;  10  M.  726;  6  M.  459;  C.  N.  486. 

In  case  of  roarriajire,  8  An.  512,  Patterson 
&  Co.  vs.  Fraser.  The  venia  cetatis  not  lia- 
ble to  this  revocation.    8  Sav.  168. 

Art.  378  [881].  Id.  The  revocation  of  emancipation  places 
the  minor  under  the  same  authority  to  which  he  was  subject 
previous  to  his  being  emancipated. 

But  if  he  has  been  emancipated  against  the  will  of  his  father 
and  mother,  for  excessive  ill  treatment,  refusal  to  support  him,  or 
corrupt  examples  given  him,  another  tutor  shall  be  appointed  in 
the  manner  provided  by  law. 

382;  Toul.  IF,  p.  439;  C.  N.  486;  R.  S.  3827. 

SECTION  3. 

Of  Emancipation  by  Marriage. 

Art.  379  [367].  riarriage.  The  minor,  whether  male  or 
female,  is  emancipated  of  right  by  marriage. 

35,  375;  C.  N.  486;  as  to  contracts  see  884;  Act  1847,  p.  64;  C.  P.  110;  R.  S.  3827;  1 
Zach.  101;  7  R.  338;  4  A.  375;  12  A.  367. 
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Not  where  the  law  is  evaded.  4  A.  375. 
MalUfeer  vs.  Saillot;  12  A.  599,  Clement  vs. 
Wafer;  12  A.  367,  Babin  vs.  LeBlane;  46  A. 
989,  Succession  of  Hernandez. 


Dissolution  of  marriage  does  not  defeat 
this  emancipation.  7  R.  338,  Wilcox  vs. 
Henderson. 


Art.  380  [368].  Suits.  The  minor,  emancipated  by  marriage 
can  appear  in  courts  of  justice  without  the  assistance  of  a  curator 
The  husband,  who  is  a  minor,  can  also  authorize  his  wife  to  appear 
therein,  whether  she  is  a  minor  or  of  full  age. 

(Amended);  375,  2327;  C.  P.  107,  110,  115    999;  2  A.  553;  Act  1828,  p.  154,  Sec.  12 
This  is  an  exception  to  Arts.  1312,  1313,  373  and  374;  2  A.  567,  Molinari  vs.  Fernandez. 


Art.  381.  Accounts.  The  minor,  emancipated  by  mar- 
riage, may  demand  an  account  from  his  tutor  and  a  settlement 
of  the  tutorship.  The  tutor  is  bound  to  pay  him  the  balance 
ascertained  to  be  due,  and  to  deliver  the  property  in  his  hands  be- 
longing to  such  minor. 

(New  Article)  370,  369;  R.  S.  3851,  3852;  see  33  A.  353,  Succession  of  Mitchell. 

Art.  382.  Power.  The  minor,  emancipatgd^y  marriage, 
does  not  need  the  assistance  of  a  curator  in  a»5<act  or  proceeding. 

(New  Article)  375;  C.  P.  110;  R.  S.  2317.  ^'^^ 

Art.  383.  Irrevocable.  This  emancipation  can  not  be 
revoked. 

(New  Article)  377,  378. 

The  minor  emancipated  by  marriage  has 
only  a  power  of  administration  over  her 
property.  33  A.  353,  Succession  of  Mitchell. 

Art.  384.  Powers.  In  other  respects,  minors  emancipated 
by  marriage  are  bound  by  the  rules  laid  down  in  the  preceding 
section. 

.(New  Article)  33  A.  356. 


Have  only  powers  of  administration.  33 
A.  353,  Succession  of  Mitchell. 
Prescription    does    not    run    against 


minor  emancipated  by  marriage.  39  A.  405» 
Barron  vs.  Wilson. 


SECTION  IV. 

Of  Emancipatiofi  Relieving-  the  Minor   from   the    Time    Prescribed  by  Late  fot 
Attaining  the  Age  of  Majority. 

Art.  385.  Judicial  Emancipation.  Whenever  a  minor, 
over  the  age  of  eighteen  years,  shall  desire  to  be  relieved  from 
the  time  prescribed  by  law  for  attaining  the  age  of  majority, 
he  shall  present  a  petition  to  the  judge  having  jurisdiction,  wherein 
he  shall  set  forth  the  reasons  therefor  and  also  the  amount  of  his 
estate.  This  petition  shall  be  accompanied  by  the  written  assent 
of  the  tutor,  if  there  be  one,  otherwise  by  that  of  a  special  tutor 
appointed  for  that  purpose  ;  and  this  assent  shall  contain  the  spe- 
cific declaration  that  the  minor  is  fully  capable  of  managing  his 
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own  affairs.  If  the  tutor  refuses  to  give  his  assent  to  such  emanci-^ 
pation,  or  shall  refuse  to  appear  by  way  of  answer  in  the  application 
of  the  minor,  he  shall  be  cited  according  to  law,  to  show  cause  why 
the  minor  should  not  be  emancipated. 

(New  Article);  C.  N.  478;  R.  S.  2316,3829  (2011,2022  R.  S.,  and  C.  P.  126,  now  obso- 
lete) ;  Acts  1856,  p.  5 ;  Act  84  of  1847,  p.  64. 


Parish  courts  might  emancipate  though 
minor's  estate  was  over  five  hundred  dol  • 
lars.    30  A.  533,  Cooper  vs.  Rhodes. 

Jurisdiction  of  Supreme  Court  based  on 
amount  of  minor's  estate  shown  by  affidavit. 
41  A.  331,  Emancipation  of  Pochelu. 


It  must  appear  affirmatively  and  conclu- 
sively that  minor  is  fully  capable  of  man- 
aging his  affairs.    lb. 

Tutrix  can  be  sued  by  minor  for  emanci- 
pation in  the  court  appointing  her.  42  A. 
703,  Succession  of  Gaines. 


Art.  386.  Proceeding  and  Effect  of.  The  judge,  either 
in  open  court  or  in  chambers,  after  hearing  the  parties,  shall  render 
judgment  in  the  premises.  If  there  be  a  decree  of  emancipation,  it 
shall  declare  that  the  minor  is  fully  emancipated  and  relieved  of  all 
the  disabilities  which  now  attach  to  minors,  and  with  full  power  to 
do  and  perform  all  acts  as  fully  as  if  he  had  arrived  at  the  age  of 
twenty-one  years. 

(NewArticle),  R.  S.  2317;  Acts  1856,  p.  5. 


Person  dealing  with  him  not  required  to 
loolc  beyond  decree.  36  A.  617,  Allison  & 
Co.  vs.  Watson. 

Estoppel. — ^Minor  emancipated  on  his 
own  petition  can  not  attack  the  judgment. 
28  A.  418,  Dupre  vs.  Dupre. 

See  for  the  following  subjects  referring  to 
minors  the  articles  named  after  each : 

Arbitration,  3101. 
Boundaries,  fixing  of,  832. 
Compromise,  353  and  3072. 
Contracts  of,  1785, 1791, 1795. 
Deposits  by  writs,  2935,  2936. 
Donations  by,  1476, 1479. 
Donations  to;  acceptawce.  1546, 1556,1568. 
Donations  by  in  marriage  contract,  1747, 
1748,  2330. 
Executorship,  testamentary,  1665. 

Father's  administration  of  estate  of, 
221. 


Homestead  privileges,  3252. 

Lesion,  1864, 1868,  1873,  1875,  2222,  2227, 
2229,  2231,  376. 

Mandate,  3001. 
I      Mortgage  of  property  of,  by  father,  222. 

Payment  to,  2147. 

Pledge  of  property  of,  3148. 

Possession,  3439. 

Prescription    against,  362,  802,    3522, 
3554,  2594. 

Ratification  after  majority,  1785,  1875, 
2228,  2272. 

Sale  of  property  of,  by  father,  222. 

Seizin  of,  941. 

Servitudes,  creation,    731 ;    acquisition^ 
759. 

Succession,  acceptance  of,  977. 

Suits  by  or  against,  235,  313,  380 

Testaments,  1477, 1478, 1479. 

Usufruct  of  estate  of,  by  parents,  223, 
226,  560,  589. 


Art.  387.  Consent  of  Parents.  If  any  minor,  desiring  to 
avail  himself  of  the  provisions  of  the  two  preceding  articles,  has  a 
father  or  mother  living,  the  consent  of  the  father  or  mother,  or  both, 
shall  be  necessary  to  authorize  the  judge  to  act ;  but  such  consent 
shall  not  be  necessary  if  the  application  be  made  on  the  ground  of 
ill  treatment,  refusal  to  support,  or  corrupt  examples. 

(New  Article)  368;  R.  S.  2318;  Acts  1856,  p.  5. 

Art.  388.  Expenses  of  Proceedings.  Whether  the  minor 
shall  fail  or  succeed  in  obtaining  a  decree  of  emancipation,  all 
expenses  that  he  may  have  incurred  shall  be  paid  out  of  his  estate. 

(New  Article) ;  R.  S.  2319;  Acts  1856,  p.  5. 
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TITLE  IX. 


Of  Persons  Incapable  of  Administering  Their  Estates,   Whether 
Account  of  Insanity  or  Some  Other  Infirmity,  and  of 
Their  Interdiction  and  Curatorship. 


on 


Art.  389  [382].    Persons  Subject  to  Interdiction.    No 

person  above  the  age  of  majority,  who  is  subject  to  an  habitual 
state  of  imbecility,  insanity  or  madness,  shall  be  allowed  to  take 
care  of  his  own  person  and  administer  his  estate,  although  such 
person  shall,  at  times,  appear  to  have  the  possession  of  his  reason. 

(Amended)  402,  422,  426,  1663;  Dom.,  p.  21,  Sec.  11,  p.  2S8.  Sees.  1  and  2;  Poth. 
de«  pera..  Ire  part.,  tit.  6,  sect.  5,  art.  1,  Ire  et  3me  al.  2  Toul.,  p.  443;  C.  N.  409, 489,  901, 
1124,  1125;  AcU  1861,  p.  195;  R.  S.  1768;  C.  P.  962;  Mack.  287,  Sec.  616. 


Drunkards  may  be  interdicted.  Act  100 
ofjl890,  p.  116. 

Drunkards,  cocaine  and  morphine  fiends 
and  other  usera  of  narcotics  may  be  cared 
and  treated,  how.     167  of  1894,  p.  196. 

Peoof. — Non-expert  testimony  as  to 
sanity.  Ill  U.  S.  612,  Connecticut  Mutual 
Life  Insurance  Company  vs.  Lathrop;  21 
Fed.  827.  Parkhurst  vs.  Hosford. 

Mental  weakness  does  not  warrant  in- 
terdiction unless  it  be  necessary  for  protect 
tion  of  person  or  property.  31  An.  757,  In- 
terdiction of  Scott  Waison;  29  An.  302, 
Francke  vs.  His  Wife. 

Family  meeting  not  necessary  to  au- 
thorize use  of  revenues  for  support.  45  A. 
194,  Succession  of  Leech. 

Alimony. — 45  A.  194,  Succession  of 
Leech. 

Attokney's  Fees. —45  A.  194,  Succes- 
sion of  Leech. 

Confinement. — Insane  people  may  be 
contined  under  Revised  Statutes  1768  with- 


38  A.  523,  In  the  matter 


out  interdiction, 
of  Ross. 


Where  a  party  has  been  indicted  and  his 
counsel  suggests  his  insanity  before  trial 
and  a  commission  is  appointed  to  inquire 
into  his  mental  condition,  and  he  is  found 
insane  by  commission  and  the  jury  and  the 
criminal  judge  sends  him  to  the  Parish 
Prison,  the  judge  of  the  Civil  District  Court 
has  authority  under  Revised  Statutes  1768  to 
inquire  into  the  case  and  commit  him  to 
insane  asylum  if  dangerous  to  the  com- 
munity. 48  A.  1230,  State  ex  rel.  Kennedy 
vs.  Sheriff. 

FOREIC4N  insane  are  treated  as  sane  con- 
cerning any  estate  belonging  to  him  here 
until  a  curator  is  appointed  at  his  home. 
42  A.  548,  Uansell  vs.  Hansell. 


Tutor    of  foreign 
Vick  vs.  Volz. 


interdict.    47    A.   42^ 


Where  subsequent  to  verdict  and  prior  to 
1  conviction  in  criminal  case  doubts  of  sanity 
I   arise.    45  A.  698,  State  ex  rel.  Chandler,  etc. 


Art.  390  [383].  Relations,  Husband  or  Wife  Can  Sue 
for.  Every  relation  has  a  right  to  petition  for  the  interdiction  of 
a  relation ;  and  so  has  every  husband  a  right  to  petition  for  the 
interdiction  of  his  wife,  and  every  wife  of  her  husband. 

397,  121,  124;  4  Demol.  126;  C.  X.  490;  2  Toul.  447;  vide  32  A.  679,  Interdiction  of 
Jos.  Dumas;  47  A.  371,  Jurgens  vs.  Ittmann. 


Party  can  not  apply  for  his  own  interdic- 
tion. 1  Zach.  106. 

The  motives  of  party  seeking  the  inter- 
diction should  be  fully  investigated.  29  A. 
302,  315,  Francke  vs.  His  Wife. 

The  interdiction  of  the  wife  for  the  cause 


of  insanity  is  no  ground  for  a  decree  of 
separation  of  property.  12  A.  145,  Hotard 
vs.  Hotard. 

If  one  of  the  parents  be  insane  the  other 
may  appoint  a  tutor  by  will,  but  if  parent 
is  afterward  restored  to  reason,  the  tutor- 
ship will  be  vacated.     Act  61  of  1897,  p.  82. 


Art.  391  [384].    Interdiction  at  Suit  of  Stranger  or  Ex 
Officio.     If  the  person  who  should  be  interdicted  has  no  relations 
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and  is  not  married,  or  if  his  relations  or  consort  do  not  act,  the 
interdiction  may  be  solicited  by  any  stranger,  or  pronounced  ex  officio 
by  the  judge,  after  having  heard  the  counsel  of  the  person  whose 
interdiction  is  prayed  for,  whom  it  shall  be  the  duty  of  the  judge 
to  name,  if  one  be  not  already  named  by  the  party. 

(Amended)  420,  421 ;  C.  X.  491 ;  C.  P.  177,  178;  2  Toul.  447. 

Art.  392  [385].  Suit  at  Domicile  of  Interdict.  Every 
interdiction  shall  be  pronounced  by  the  competent  judge  of  the 
domicile  or  residence  of  the  person  to  be  interdicted. 

39,  420,  421 ;  16  L.  63,  67;  C.  N.  492;  C.  P.  162,  924;  R.  S.  2011 ;  2  Toul.  443. 

Evidence.— Evidence  of  physiciaDS  not  i  31  A.  759,  Interdiction  of  Watson ;  10  L.  63 
conclusive.     29  A.  302,  Francke    vs.    His  |   Gena,  Wife,  vs.  Dubois;  f6  A.  27. 
^*^®-  I       V-RKCTiCF..— Trial  by  jury  not  allowed  in 

Evidence  of  non-experts.  Ill  U.  S.  612,  suit  to  interdict,  and  iudgnoent  raay  be 
Connecticut  Mutual  Life  vs.  Lathrop;  21  I  rendered  at  chambers.  38  A.  o23.  In  the 
Fed  827  i   matter  of  Ross. 

I       JiTKiSDiCTiON.— A  non-resident  can  not 

What  proof  is  necessary  to  justify  inter-  ,  be  interdicted  here.  32  A.  679,  Interdiction 
diction.    29  A.  302,  Francke  vs.  His  Wife;   ,   of  Dumas. 

Art.  393  [386].  Evidence:  Experts.  The  acts  of  imbe- 
cility, insanity  or  madness  must  be  proved  to  the  satisfaction  of 
the  judge,  that  he  may  be  enabled  to  pronounce  the  interdiction, 
and  this  proof  may  be  established  as  well  by  written  as  by  parol 
evidence ;  and  the  judge  may,  moreover,  interrogate,  or  cause  to  be 
interrogated  by  any  other  person  commissioned  by  him  for  that 
purpose,  the  person  whose  interdiction  is  petitioned  for,  or  cause 
such  person  to  be  examined  by  physicians  or  other  skilful  persons, 
in  order  to  obtain  their  report,  upon  oath,  on  the  real  situation  of 
him  who  is  stated  to  be  of  unsound  mind. 

(Amended)  C.  X.  493;  45  A.  «98,  State  ex  rel.  Chandler,  etc.    This  proof  can  not  be 
ex  parte,  1  N.  S.  551,  Stafford  vs.  Stafford. 

Evidence. — Xon-expert  testimonv  as  to  i  of  little  welfi:ht  where  they  only  saw  defend- 
sanity.  Ill  U.  8.  612,  Connecticut  Mutual  |  ant  once.  31  A.  767,  Interdiciion  of  Wat- 
Life  Insurance  Co.  vs.  Lathrop;  21  F.  827.  |   son. 

Testimony  of  experts  does  not  control  the  Opinions  of  non-experts  not    entitled  to 

courts  (29  A.  302,  Francke  vs.  Wife),  and  is  |   weight.     36  A.  563,  Eloi  vs.  Eloi. 

Art.  394  [887].  Administrator  Pro  Tempore.  Pending 
the  issue  of  the  petition  for  interdiction,  the  judge  may,  if  he 
deems  it  proper,  appoint  for  the  preservation  of  the  movables  and 
for  the  administration  of  the  immovable  estate  of  the  defendant,  an 
administrator  pro  tempore. 

3556,405;  S  Deniol.  513;  C.  X.  497;  '*  Administration,"  50  and  notes;  18  A.  523 

Art.  395  [888].  Appeal:  Provisional  Execution.  Every 
judgment,  by  which  an  interdiction  is  pronounced,  shall  be  provi- 
sionally executed,  notwithstanding  an  appeal. 

398,  404;  C.  X.  409;  C.  l\  107,  lOS,  580. 

Art.  396  [889].  Appeal ;  New  Evidence.  In  case  of  appeal, 
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the  appellate  court  may,  if  it  is  deemed  necessary,  proceed  to  the 
hearing  of  new  proofs,  and  question,  or  cause  to  be  questioned,  as 
above  provided,  the  person  whose  interdiction  is  petitioned  for,  in 
order  to  ascertain  the  state  of  his  mind. 

(Amended);  Const.  1868,  Art.  74;  2  Toul.,  p.  453;  C.  N.  500;  O.  P.  94,  8»4;  see  1& 
L.  67,  68,  under  Arts.  391.  392  and  393;  Art.  cited,  32  A.  296;  Vide,  29  A.  304.  Ftanke  vs. 
His  Wife. 

Art.  397  [390].  Costs.  On  every  petition  for  interdiction, 
the  costs  shall  be  paid  out  of  the  estate  of  the  defendant,  if  he  shall 
be  interdicted,  and  by  the  petitioner,  if  the  interdiction  prayed  for 
shall  not  be  pronounced. 

(Amended)  419. 

Cost  of  unsuccessful  suit  to  interdict  wife  I  munity  debts.    30  An.  336,  Breaiix,  Fenner 
Siud  fees  of  defending  lawyer  are  botti  com-  |  &  Hall  vs.  Francke. 

Art.  398  [391].  Publication  of  Interdiction.  Every  sen- 
tence of  interdiction  shall  be  published  three  times,  in  the  manner 
prescribed  for  judicial  advertisements;  and  this  duty  is  imposed 
upon  him  who  shall  be  appointed  curator  of  the  person  interdicted, 
and  shall  be  performed  within  a  month  after  the  date  of  the  inter- 
diction, under  the  penalty  of  being  answerable  for  all  damages  to 
such  persons  as  may,  through  ignorance,  have  contracted  with  the 
person  interdicted. 

(Amended)  395,  404,  1788;  C.  N.  501,  498;  R.  S.  20,  25. 

Art.  399  [392].  Second  Petition  for.  No  petition  for 
interdiction,  if  the  same  shall  have  once  been  rejected,  shall  be 
acted  upon  again ;  unless  new  facts,  happening  posterior  to  the 
sentence,  shall  be  alleged. 

1782, 1784, 1788;  C.  N.  502. 

Art.  400  [393].  Date  of  Interdiction.  The  interdiction 
takes  place  from  the  day  of  presenting  the  petition  for  the  same. 

1784;  0.  N.  502;  Arte.  400  to  406  apply  to  contracts,  but  not  to  donations.  10  M. 
26,  Marie  vs.  Avaits^  Heirg. 

Art.  401  [394].  Nullity  of  Interdict's  Acts.  All  acts 
done  by  the  persons  interdicted  from  the  date  of  the  filing  the  peti- 
tion for  interdiction,  until  the  day  when  the  same  is  pronounced^ 
are  null. 

1791;  C.  N.  502;  Art.  cited,  27  A,  129,  130,  Weaver  vs.  Penn:  45  A.  1366,  De  Les- 
dernier  vs.  De  Lesdernier. 

Art.  402  [395].  Id.  Anterior  to  Petition;  Notorious 
Insanity.  No  act  anterior  to  the  petition  for  the  interdiction  shall 
be  annulled,  except  where  it  shall  be  proved  that  the  cause  of  such 
interdiction  notoriously  existed  at  the  time  when  the  acts,  the  val- 
idity of  which  is  contested,  were  made  or  done,  or  that  the  party 
who  contracted  with  the  interdicted  person,  could  not  have  been 
deceived  as  to  the  situation  of  his  mind. 

Notoriously^  in  this  article,  means  that  the  cause  of  interdic- 
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tion  was  generally  knowu  by  the  persons  who  saw  and  conversed 
with  the  party. 

(Amended)  389;  C.  N.  503;  see  Arts.  31  and  1788;  5  M.  425;  4  L.  114,  Laloire  V8. 
Lacoste. 


As  to  degree  of  mental  impairment  that 
will  invalidate  contract.  35  A.  441,  Baam- 
garden  vs.  Langles. 

A  defendant  not  ^^  habitually  insane  '* 
43an  stand  in  judgment  in  partition  suit.  44 
A.  683,  Covas  vs.  Bertoulin. 

Insane  person  incompetent  to  prosecute  a 
suit  for  himself  or  as  representative  for 
^others.  35  A.  33.  Kerwin  vs.  Hibernia  Na- 
tional Bank. 


Power  of  attorney  good,  when.  36  A. 
547,  Phleps  vs.  Beinarch. 

Act  of  sale  annulled  where  proof  of 
notorious  insanity  is  manifested.  32  A.  170, 
Lagay  vs.  Marston. 

An  insane  person  domiciled  in  another 
jurisdiction  can  not  be  represented  in  Louis- 
iana by  a  special  tutor,  but  is  treated  as  an 
al>sentee.    44  A.  549,  Hansell  vs.  Hanseli. 


Art.  403  [396].  Contestation  After  Death.  After  the 
death  of  a  person,  the  validity  of  acts  done  by  him  can  not  be  con- 
tested for  cause  of  insanity,  unless  his  interdiction  was  pronounced 
or  petitioned  for  previous  to  the  death  of  such  person,  except 
in  cases  in  which  the  mental  alienation  manifested  itself  within 
ten  daj  s  previous  to  the  decease,  or  in  which  the  proof  of  the  want 
of  reason  results  from  the  act  itself  which  is  contested. 

1788;  C.  N.  504;  see  12  A.  051 ;  O.  (J.  80,  No.  16;  8  M.  554;  2  Toul.,  p.  471 :  held  not 
to  apply  to  will  or  donation,  10  M.  26,  Marie  vs.  Avaits'  Heirs. 

Art.  404  [397].  Curator.  Within  a  month,  to  reckon 
from  the  date  of  the  judgment  of  interdiction,  if  there  has  been  no 
appeal  from  the  same,  or  if  there  has  been  an  appeal,  then  within 
a  month  from  the  confirmative  sentence,  it  shall  be  the  duty  of  the 
competent  judge  of  the  domicile  or  residence  of  the  person  inter- 
dicted to  appoint  a  curator  to  his  person  and  estate. 

398,  395:  C.  N.  505;  Acts  of  1861,  p.  195;  406.  497,  408.  409,  410,  411. 

II  all  other  proceedings  are  regular  oath 
shall  be  presumed  though  not  found.  15 
L.  173,  Ball  vs.  Ball. 

Art.  405  [898].  Appointment,  How  Hade.  This  ap- 
pointment  is  made  according  to  the  same  forms  as  the  appointment 
to  the  tutorship  of   minors. 

After  the  appointment  of  the  curator  to  the  person  interdicted, 
the  duties  of  the  administrator  pro  tempore^  if  he  shall  not  have 
been  appointed  curator,  are  at  an  end  ;  and  he  shall  give  an  account 
of  his  administration  to  the  curator. 

C.  N.  505,  509;  263,  307,  250,  257,   357,  3354;  C.  P.  962.     Acts  1861.  March  21:  43  A. 
552,  Interdiction  oif  Bothick;  47  A.  42.  Vick  vs.  Volz,  Interdict. 


Art.  406.  Under-Curator.  In  every  curatorship  to  an 
interdicted  person,  there  shall  be  an  under-curator,  whom  it  shall 
be  the  duty  of  the  judge  to  appoint  at  the  same  time  the  letters  of 
curatorship  are  certified  for  the  curator. 

(New  Article)  1004;  W.  S.  1095;  Acl^»  of  1861,  p.  195. 

Art.  407.     Id.   Opposition  of  Interest.     It  shall  be  the 
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duty  of  the  under-curator  to  act  for  the  interdicted  person,  when- 
ever the  interest  of  the  interdicted  person  is  in  opposition  to  the 
interest  of  the  curator. 

(New  Article);  B.  8.  1096;  Acrs  1861,  p.  196. 

Oath  presomed  where  other  proceedings 
•re  regular.    15  L.  178,  Ball  vs.  Ball. 

Art.  408.  Id.  Attends  Family  Meetings^  The  under- 
tutor  can  not  be  a  member  of  family  meetings,  but  must  be  present 
for  the  purpose  of  advising,  and  when  he  is  of  opinion  th^t  the 
determination  of  the  family  meeting  is  injurious  to  the  interest  of 
the  interdicted  person,  it  shall  be  his  duty  to  oppose  the  homologa- 
tion of  the  proceedings. 

CNew  Article):  R.  8. 1097;  Acts  of  1861,  p.  196. 

Art.  409.  Id.  Vacancy  In  Curatorship.  The  curatorship 
shall  not  devolve  upon  the  under-curator  when  the  same  shall 
become  vacant;  but  when  it  shall  become  necessary  to  appoint 
another  curator,  it  shall  be  the  duty  of  the  under-curator  to  cause 
such  an  appointment  to  be  made. 

(N^ew  Article);  R.  S.  1098;  Acta  1861,  p.  195. 

Art.  410.  Id.  Duties.  Under-curators  shall  perform  all 
the  duties  required  of  under-tutors,  and  shall  be  subject  to  the  same 
responsibilities. 

(New  Article)  273  to  280,  8331,  3832;  Acta  1861,  p.  196;  K.  S.  1098. 

Art.  411.  Id.  The  duties  of  the  under-curator  shall  be  at  an 
end  at  the  same  time  with  the  curatorship. 

(New  Article)  ;  R.  S.  1099;  Acts  1861,  p.  195. 

Art.  412  [399].  Husband  Curator  of  Wife.  The  married 
woman,  who  is  interdicted,  is  of  course  under  the  curatorship  of  her 
husband. 

(Amended)  1777;  C.  N.  506. 

Court  obliged  to  appoint  husband  curator. 
29  A.  307-315,  Francke  vs.  His  Wife. 

Art.  413.  [400].  Wife  Curatrix  of  Husband.  The  wife 
maj'  be  appointed  curatrix  to  her  husband,  if  she  has,  in  other 
respects,  the  necessary  qualifications. 

She  is  not  bound  to  give  security. 

25.  415;  C.  X.  507;  12  Toul.  448. 

The  hasband  when  appointed  curator  of  i       Wife  can  be  appointed  otily  on  recom  - 
hi£  wife  interdicted  for  insanity  is  bound      mendation  of  family   meeting.     48  A.  547, 
to  give  security  for  the  faithful  administra-  i  Interdiction  of  Kothiek. 
Hon  of  her  estate  confided  to  his  care.    15  { 
A.  162,  Woodward  vs.  Woodward. 

Art.  414  [401].  Who  Compellable  to  Act  as  Curator. 
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Art.  415.  Civil  Code  of  Louisiana. 

No  one,  except  the  husband  with  respect  to  his  wife,  or  the  wife* 
with  respect  to  her  husband,  the  relations  in  the  ascending  line 
with  respect  to  the  relations  in  the  descending  line,  and  vice  versa 
the  relations  in  the  descending  line  with  respect  to  the  relations  in 
the  ascending  line,  can  be  compelled  to  act  as  curator  to  a  person 
interdicted  more  than  ten  years,  after  which  time  the  curator  may- 
petition  for  his  discharge. 

C.  N.  508. 

Art.  415  [4()2].  Rules  of  Tutorship  Apply  to  Curator 

The  person  interdicted  is,  in  every  respect,  like  the  minor  who  i^ 
under  a  tutor,  both  as  it  respects  his  person  and  estate ;  and  the 
rules  respecting  the  tutorship  of  the  minor,  concerning  the  oath, 
the  inventory  and  the  security,  the  recording  of  the  legal  mortgage, 
the  mode  of  administering,  the  sale  of  the  estate,  the  commission 
on  the  revenues,  the  excuses,  the  exclusion  or  deprivation  of 
the  tutorship,  the  mode  of  rendering  the  accounts,  and  the  other 
obligations,  apply  with  respect  to  the  curatorship  of  the  person  in- 
terdicted. 

(Amended)  336;  C.  P.  116,  962;  C.  N.  509;  16  L.  173;  18  A.  24;  Spanish  Code,  200. 


Mnst  caU  family  meeting  to  create  ex- 
penses beyond  income.  36  A.  312,  Succes- 
sion of  Webre. 

Wife  appointment  Is  dative^  and  must  be 
with  the  advice  of  family  meeting.  Hns- 
band^s  appointment  legal.    43  A.  547,  In 


of  minors.  39  A.  33,  Interdiction  of  Parkers, 
As  to  acconnt.    R.  S.   1345;    43  A.  552, 

Interdiction  of  Bothlck;  47  A,  44,  Vlck  vs. 

Volz,  Interdict. 
Mode  of  tiling  acconnt  Is  similar  to  that 

In  tutorship.    &  A.  76,  Interdiction  of  On-- 


terdlctlon  of  Bothlck.  i  orato. 

Foreign  guardians  of  Insane  persons  act  I       Account.  R.  S.  2346;   43  A.  552,  Interdij^- 
here  In  same  manner  as  foreign  guardian   |  tlon  of  Bothlck;  47  A.  44,  Vick  vs.  Volz. 

Art.  416  [4()8J.    Dowry    of  the    Interdict's    Children. 

When  any  of  the  children  of  the  person  interdicted  is  to  be  mar- 
ried, the  dowry  or  advance  of  money  to  be  drawn  from  his  estate^ 
is  to  be  regulated  by  the  judge,  with  the  advice  of  a  family  meeting. 

C.N.  509,  oil;  2  Ton  1.  330. 

Art.  417  [404 J.  Keeping  of  Interdict.  According  to  the 
symptoms  of  the  disease,  under  which  the  person  interdicted  labors, 
and  according  to  the  amount  of  his  estate,  the  judge  may  order 
that  the  interdicted  person  be  attended  in  his  own  house,  or 
that  he  be  placed  in  a  bettering  house,  or  indeed  if  he  be  so  deranged 
as  to  be  dangerous,  he  may  order  him  to  be  confined  in  safe  cus- 
tody. 

O.  N.  610. 

Art,  418  [405].    Income  of  Interdict,  How  Employed. 

The  income  of  the  person  interdicted  shall  be  employed  in  miti- 
gating his  sufferings,  and  in  accelerating  his  cure,  under  the  penalty 
against  the  curator  of  being  removed  in  case  of  neglect. 

424;  C.  N.  510. 
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Art.  419  [406].  Petition  for  Interdiction;  Damages 
Against.  He  who  petitions  for  the  interdiction  of  any  person, 
and  fails  in  obtaining  such  interdiction,  may  be  prosecuted  for  and 
sentenced  to  pa3^  damages,  if  he  shall  have  acted  from  motives  of 
interest  or  passion. 

Art.  420  [407].  Termination  of  Interdiction.  Interdic- 
tion ends  with  the  causes  which  gave  rise  to  it.  Nevertheless,  the 
person  interdicted  can  not  resume  the  exercise  of  his  rights,  until 
after  the  definitive  judgment  by  which  the  repeal  of  the  interdiction 
is  pronounced. 

C.  N.  512. 

Art.  421  [408],  Id.  Forms  in  Revoking.  Interdiction  can 
•only  be  revoked  by  the  same  solemnities  which  were  observed  in 
pronouncing  it. 

c.  N.  512. 

Art.  422  [409].  Who  May  Be  Interdicted.  Not  only 
lunatics  and  idiots  are  liable  to  be  interdicted,  but  likewise  all  per- 
sons who,  owing  to  any  infirmity,  are  incapable  of  taking  care  of 
their  persons  and  administering  their  estates. 

Such  persons  shall  be  placed  under  the  care  of  a  curator,  who 
shall  be  appointed  and  shall  administer  in  conformity  with  the 
rules  contained  in  the  present  chapter. 

Spanish  Code,  200. 

The    law    presuaies   certain   formalities  I  ment  of  interdiction  against  a  person  of 
which  must  be  pursued  to  obtain  a  judg-   |  full  age.    7  L.  248,  Babineau  vs.  Bendy. 

Art.  423  [410].    Removal  of  Interdict  from  State.    The 

person  interdicted  can  not  be  taken  out  of  the  State  without  a  judi- 
cial order,  given  on  the  recommendation  of  a^  famil}'  meeting,  and 
on  the  opinion  delivered  under  oath  of  at  least  two  physicians,  that 
they  believe  the  departure  necessar}'^  to  the  health  of  the  person 
interdicted. 

Art.  424  [411].  Superintendent  of  Interdict.  There 
shall  be  appointed  by  the  judge  a  superintendent  to  the  person 
interdicted,  whose  duty  it  shall  be  to  inform  the  judge,  at  least 
once  in  three  months,  of  the  state  of  the  health  of  the  person  inter- 
dicted, and  of  the  manner  in  which  he  is  treated. 

To  this  end,  the  superintendent  shall  have  free  access  to  the 
person  interdicted  whenever  he  wishes  to  see  him. 

45  A.  199,  Interdiction  of  Leech. 

Art.  425  [412].  Visits  by  Judge.  It  is  the  duty  of  the 
judge  to  visit  the  person  interdicted,  whenever  from  the  informa- 
tion he  receives,  he  shall  deem  it  expedient. 
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This  visit  shall  be  made  at  times  when  the  curator  is  not 
present. 

A  suit  for  interdiction  must  be  brought  I  domicile.  32A.  679,  Interdiction  of  Dumas, 
at  the  actual  domicile  of  the  defendant  and  |  Duty  to  visit.  45  A.  199,  Interdiction  of 
not  at  his  merely  legal  and  c  instructive  |  Leech. 

Art.  426  [413].  Profligacy  or  Prodigality.  Interdicting^ 
is  not  allowed  on  account  of  profligacy  or  prodigality. 

Appeals  in  matters  of  administration,  how  governed,  1161;  see  on  the  subject  CN  ; 
Art«.  513.  514,  515;  389,  422;  Spanish  (;ode,  221 :  interdiction  allowed  for  habitual  drunk- 
ards, etc.,  Act  100  of  1890. 

See  aUo  Act  157  of  181)4,  p.  196. 


TITLE  X. 

OF  CORPORATIONS. 


CHAPTER  1. 
Of  the  Nature  of  CorporationSj  of  their  Use  and  Kinds. 

Art.  427  [JrliS].  Definition.  A  corporation  is  an  intel- 
lectual body,  created  by  law,  composed  of  individuals  united  under 
a  common  name,  the  members  of  which  succeed  each  other,  so  that 
the  body  continues  always  the  same,  notwithstanding  the  change 
of  the  individuals  which  compose  it,  and  which,  for  certain  pur- 
poses, is  considered  as  a  natural  person. 


2  R.  529.  state  vs.  Gaslight  and  Banking  Co, ;  42  A.  663, 
V8.  Board  of  Lhiuidation ;  48  A.  1322,  Oil  Co.  vs.  Matbeson;  R. 
262. 


State  tx  Ttl,  Hope  <&  Co. 
S.  275,  277;  Acts  1856,  p. 


Corporations  and  corporate  rights.  Aft. 
262  of  Constitution  of  1898  ei  seq. 

Domicile.— Louisiana  corporation  must 
establish  its  domicile  in  Louisiana.  R.  S. 
1205. 

Domicile.— Meetings,  etc.,  elsewhere  are 
unlawful.     R.  S.  1206. 

Domicile.— Doing  business  in  other  States 
24  F.  4. 

Domicile.— Its  place  of  creation  is  its 
domicile  for  jurisdiction  in  U.  S.  Courts. 
146  U.  S.  144.  Ex  parte  Sloan.  8ed  vide 
51  F.  682,  Rainey  vs.  Mass  (garnishment) ; 
46  Fed.  4;  13  Pet.  512;  16  How.  328. 

Domicile— Foreign  corporations  domes- 
ticated.   Act    of    Legislature    considered. 


46  F.  48,  49,  James  vs.  St.  Louis  &  S.  F. 
Railway  Company. 

Stockholders.— Corporations  can  not 
be.  37  A.  233,  Factors  and  Traders'  Insur- 
ance Company  vs.  New  Harbor  Protection 
Company;  49  A.  1350,  Belknap  vs.  Adams 
<feRice. 

Railroad  running  through  several  States 
chartered  by  each  a  citizen  of  each.  18 
Fed.  60. 

Republican  civitas,  munidpium,    8  Sav.  53. 

The  will  or  assent  of  stockholders  taken 
separately  and  at  different  times,  and  not 
evidenced  by  the  minutes  but  by  a  separate 
paper  in  the  hands  of  a  committee,  is  null 
and  void.  9  La.  397,  Pierce  et  al.  vs.  New 
Orleans  Building  Company. 


Art.  428  [J:19].  Object.  The  use  of  corporations  is  to  con- 
tribute by  the  union  and  assistance  of  several  persons,  to  the  pro- 
motion of  some  object  of  general  utility,  although  they  be  at  the 
same  time  established  for  the  advantage  of  those  who  are  members 
of  such  corporations. 

5  A.  663;  9L.  397;  13  L.  499. 
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Art.  429  [420].  Kind  :  Political ;  Private.  Corporations 
are  of  two  principal  kinds ;  political  and  private. 

Political  corporations  are  those  which  have  principally  for  their 
object  the  administration  of  a  portion  of  the  State,  and  to  whom  a 
part  of  the  powers  of  government  is  delegated  to  that  eflFect. 

All  others  are  private  corporations. 

9  B.  196;  2  Domat,  467;  16  A.  399;  3  A.  308;  5  N.  S.  348,  State  vs.  Baok  of  Louisi- 
ana; Limited  Corporations,  Acts  of  1888,  No.  86,  p.  27. 


Identity  of  a  municipal  corporation  and 
its  right  to  hold  property  is  not  destroyed 
by  change  of  names,  enlargement  of  or  an 
increase  of  number  of  corporators.  7  Wall. 
1,  Girard  vs.  Phila.;  39  A.  439,  State  vs. 
Natal. 

A  corporation  created  by  the  acts  of  two 
different  States  is  in  fact  two  corporations. 
1  Black  297,  O.  &.  M.  R.  R.  Co.  vs.  Wheeler. 

A  Quasi-corporation.  2  Wall.  508, 
Levy  Court  vs.  Coroner. 

Parties.— Where  members  of  a  corpora- 
tion who  have  been  excluded  by  others 
from  their  rights  and  privileges  sue,  cor- 
poration should  he  made  a  party,  and  court 
should  so  order  without  dismissing  suit. 
9  A.  337,  Rose  vs.  Crockett. 

NuiSANCB. — Towns  can  not  declare  and 
make  nuisance  that  which  is  not  so.  39 
A.  1000,  Tlssot  vs.  Great  So.  T.  and  T.  Co. 


May  declare  a  nuisance.  33  A.  1011,  Mayor 
vs.  Gerspacb. 

FiNB  AND  Imprisonmemt.— Obedience  to 
ordinances  can  be  enforced  by  fine  and  im- 
prisonment only  under  express  legislative 
power.  39  A.  1,  State  vs.  Bright;  35  A. 
1192,  Mayor  and  City  Council  vs.  Mener. 

Ordinanceh  roust  be  general  and  not 
aimed  at  particular  persons,  and  must  be 
enforced  by  judicial  proceedings  and  not 
ex  parte  resolutions.  36  A.  247,  Board,  ete.y 
vs.  Cremoni. 

Tacit  consent  as  binding  on  a  municipal 
corporation  as  express  consent.  29  A.  58 U 
Booth  vs.  Shreveport. 

Corporations  contracting  in  certain  mat^ 
ters  with  municipal  corporations,  how  pro- 
ceeded against.  Act  133  of  1888,  p.  191. 

Municipal  corporations  have  the  rights  of 
minors.  12  A.  496,  Siebrecht  vs.  N.  O. ;  see 
2  M.  271 ;  18  La.  274. 


Art.  430  [421].  Civil  and  Religious.  Corporations  are 
also  divided  into  civil  and  religious,  and  this  distinction  results,  as 
well  from  the  quality  of  the  persons  who  generally  compose  these 
kinds  of  corporations,  as  from  the  difference  of  the  object  of  their 
establishment. 

9  L.  400. 

Art.  431  [422] .  Id.  Definitions  of.  Civil  corporations  are 
those  which  relate  to  temporal  police ;  such  are  the  corporations  of 
the  cities,  the  companies  for  the  advancement  of  commerce  and 
agriculture,  literary  societies,  colleges  or  universities  founded  for 
the  instruction  of  youth,  and  the  like.  Religious  corporations  are 
those  whose  establishment  relates  only  to  religion  ;  such  are  the 
congregations  of  the  different  religious  persuasions. 

Domicile  of,  Act  of  1867,  p.  61  50  Fed.  R.,  241;  43  A.  832,  State  ez  rel.  Brittln  vs. 
yew  Orleans. 

ChoTch  and  reU^^ioufl  corporations  can  |  ated  under  special  laws.    Act  65  of  1888, 
change  name  and  by-laws  when  incorpor-  |  p.  72. 

CHAPTER  2. 

Of  the  Rights  and  Privileges  of  Corporations,  and  of  their 

Incapacities, 

Art.    432    [423].    Authorization:   Name.    Corporations 
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must  not  only  be  authorized  by  the  Legislature,  or  established  ac- 
cording to  law,  but  a  name  must  be  given  to  them  ;  and  it  is  in  that 
name  they  must  sue  or  be  sued,  and  do  all  their  legal  acts,  although 
a  slight  alteration  in  this  name  be  not  important. 

(Amended);  7  Mass.,  441;  3  Pick.  232;  4  Peters,  514;  11  Peters,  544;  28  Mass., 
441;  2  Kent,  29Q;  2  M.  S.  539;  3  M.  S.  476;  12L.444;  19L.365;  8  A.  541;  6  A.  542; 
18  A.  211,  525;  19  A.  1;  R.  8.  677,  683,  2166;  Acts  1847,  p.  110;  Acts  1855,  pp.  12,  32,  87, 
109, 185,  214,  325,  485;  Acts  1861,  p.  37;  46  A.  239. 


To  Sue. — Can  not  sue  any  other  way  than 
in  their  corporate  name,  17  La.  236,  Union 
Bank  vs.  Dunn. 

Corporation  must  enter  court  through  rep^ 
resentative.  C.  P.  112;  46  A.  239,  Lacaze 
&  Reme  vs.  Creditors. 

Wbere  snit  is  brought  in  corporate  name 
without  desijcnating  any  representative  and 
exception  Is  filed,  proof  of  authority  may  be 
shown.  33  A.  946,  Insurance  Oil  Tank  vs. 
Scott. 

Name.— May  be  subst  mtially  given.  37 
A.  699,  Town  ex  rel,  Thompson  vs.  Andrles. 

Domicile.— Must  transact  business  at 
domicile.    R.  S.  1205  and  1206. 

Charters.— Strictly  onstrued  against 
corporator*.  N.  O.  &  C.  R.  R.  vs.  City  of 
N.O.,  34  A.  429-441. 

Identity.— Where  new  corporation  takes 
name  and  assets  of  old  dissolved  corpora- 
tion. 16  Fed.  140,  Bruin  vs.  Merchants 
Mutual  Insurance  Co. 

Foreign  Corporations.— How  bound 
by  judgments  here.    18  Howard,  407. 

Consolidation. — New  company  receives 
the  assets  and  assumes  liabilities.  35  A. 
418,  Fel  vs.  New  Orleans  Gas  Light  Com- 
pany; 16  Fed.  140,  Brum  vs.  Merchants 
Mutual  Insurance  Company. 


General  Decisions.  —  The  purposes 
enumerated  in  Sec.  683,  R.  S.,  are  exem- 
plary not  exhaustive.  85  A.  875,  Glen  vs. 
Beard. 

A  Gun  Club  not  a  corporation.  33  A. 
627,  Vredenburg  vs.  Behan. 

No  fundamental  change  in  charter  can  be 
forced  by  majority  on  a  single  dissenting 
stockholder.  32  A.  1069,  Hoey  vs.  Hender- 
son. 

Foreign  corporations  or  their  assignees, 
or  trustees  can  sue  In  the  courts  of  this 
State.  33  A.  1203,  Life  Association  of 
America  vs.  Levy. 

Calls  on  stock  liability  for  prescribed  five 
years  from  date  of  call.  35  A.  433,  Consol- 
idated Association  vs.  Lord. 

Estoppel  from  disputing  corporate  ca- 
pacity by  one  who  judicially  asserts  or  ad- 
mits corporate  capacity,  or  who  contracts 
with  a  party  as  a  corporation.  30  A.  711, 
Jones  vs.  Trustees ;  33  A.  950,  Insurance  Oil 
Tankvs.  Scott;  Contra^  48  A.  1149,  Lehman 
&  Co.  vs.  Knapp. 

Must  sue  through  their  representatives. 
46  A.  239,  Lacaze  &  Reine  vs.  Creditors. 
Does  not  this  case  and  that  of  Insurance  Oil 
Tank  Company  vs.  Scott  conflict  with  the 
case  of  Union  Bank  vs.  Dunn,  17  La.  234. 


Art.  433  [424:].  Powers.  Corporatious  legally  established 
are  substituted  for  persons,  and  their  union  which  renders  common 
to  all  those  who  compose  them,  their  interests,  their  rights  and 
their  privileges,  is  the  reason  why  they  are  considered  as  one  single 
whole.  Hence  it  follows  that  they  maj^  possess  an  estate,  and  have 
a  common  treasury  for  the  purpose  of  depositing  their  money  ;  that 
thej'^  are  capable  of  receiving  legacies  and  donations  ;  that  they  may 
make  valid  contracts,  obligate  others  and  obligate  themselves 
toward  others  ;  exercise  the  rights  which  belong  to  them  ;  manage 
their  own  affairs ;  appear  in  courts  of  justice,  and  even  enact 
statutes  and  regulations  for  their  own  government,  provided  such 
statutes  and  regulations  be  not  contrary  to  the  laws  of  the  political 
society  of  which  they  are  members. 

448,458,  446;  2  N.  8.  639;  3  N.  S.  47(5:  12  L.  444;  VJ  L.  3(55;  2  R.  196;  3  A.  641;  6  A. 
642;  18  A.  211,  625;  R.  S.  677,  683,  69:>,  711.  741,  1206,  2166;  3  A.  1931;  11  A.  41;  Consti- 
tutioa  of  1893,  Art.  2J2  et  seq.;  48  A.  1323,  Oil  Company  vs.  Matheson. 


Corporations  limited,  how  formed.  Act 
36  of  1888,  p.  27. 

Shares  of  a  corporation  may  be  held 
after  its  formation  by  a  less  number  than 
is  required  to  organize  it.  47  A.  1614,  In 
re  Belton. 


By-laws  must  be  legal.    34    A.  604,  Qor- 
don  &  Gomila  vs.  Machler. 

Provisional  writs  and  all  legal  remedies 
belong  to  corporations  the  same  as  to  indi- 
viduals.   30  A.  798,  C.  C.  L.  S.  &  S.  H.  Co 
vs.  Larrieux. 
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Art.  437. 


A  charter  /i^raDted  by  a  State  is  not  abso- 
lutely null  by  the  inexecation  of  tbe  con- 
dition attached  to  it.  13  L.  497,  Atchafalaya 
Bank  vs.  Dawson. 

Proceedings  to  forfeit  charter  must  be 
instituted  by  the  State  unless  the  power  of 
instituting  such  proceedings  is  expressly 
delegated.    lb. 


Testamentary  donations  may  be  made  to 
corporations.  38  A.  620,  Williams  vs.  Polar 
Star  Lodge. 

No  defence  to  an  action  by  a  corporation 
that  it  has  exceeded  its  powers.  2  B.  212, 
Ist  Municipality  vs.  Orleans  Theatre. 


Art.  434  [425].  The  Right  of  Succession;  the  Right  of 
Electing.  The  right  of  succession  also  is  inherent  to  the  nature 
of  corporations ;  so  that  as  long  as  they  exist  they  transmit  to  their 
successors,  their  rights  and  their  property. 

The  right  of  electing  in  the  manner  prescribed  by  law,  new 
members  in  the  stead  of  those  who  have  ceased  to  be  members  of 
the  corporation,  is  a  right  impliedly  attached  to  the  constitution 
of  every  regularly  established  corporation. 


Corporations  have  tbe  rights  of  minor<>. 
Const.  3,  Code  XI,  29;  Const.  4,  C.  II,  54; 
CoDSt.  3,  C.  XI,  31 ;  Mackleday  89;  Selhrecht 
vs.  New  Orleaos,  12  A.  496. 


A  franchise  is  property. 
A.  476. 


27   A.  142;  31 


Art.  435  [426].  Intellectual  Beings.  Corporations  are 
intellectnal  beings,  diflFerent  and  distinct  from  all  the  persons  who 
compose  them. 

9  L.  397;  42  A.  663,  State  ex  rel,  Hope  &  Co.  vs.  Board  of  Liquidation;  47  A.  1619, 
Belton  PrayiDg  for  a  Receiver;  48  A.  1822,  Oil  CotnpaDy  vs.  Matheson. 


Expulsion  of  a  member  of  a  club. 
Chy.  Div.  346. 

Corporations  can  only  act  within  the 
scope  and  for  the  purposes  for  which  they 
were  created,  and  two  or  more  railroad 
companies  have  no  right  to  unite  and  con- 
nect as  a  continuous  road  ia  Indiana  by 
means  of  a  line  of  steamboats.  21  Howard, 
441;  3  A.  314,  Louisiana  State  Banl£  vs. 
Orleans  Navigation  Co. 

Agents. — Corporations  acting  by  agents 
In  another  State.  34  N.  Y.  213:  3  Cooper 
(Tenn.),  505;  14  Peters,  129. 

A  foreign  company  having  a  local  Board 


13  I  of  Directors  in  compliance  with  law  requir- 
j  log  local  agents,  do  not  localize  their  busi- 
ness more  by  appointing  any  other  agents. 
44  A.  760,   insurance  Company  vs.  Asses- 
sors. 

Implied  Powers.  —  Power  implied, 
when.  110  U.  S.7,  Martin  vs.  Wells.  His 
cancellation  of  deed,  in  mortgage  office.   lb. 

To  attempt  to  imply  authority  to  sell  from 
other  acts  of  an  agent  of  a  different  char- 
acter done  without  authority,  yet  approved 
by  principal,  is  in  the  very  teeth  of  the 
Code.  35  A.  238.  Woodhouse  vs.  Insurance 
Company. 


Art.  436  fi27].  Disposition  of  Property.  The  estate  and 
rights  of  a  corporation  belong  so  completely  to  the  body,  that  none 
of  the  individuals  who  compose  it,  can  dispose  of  any  part  of  them. 

In  this  respect  the  thing  belonging  to  a  body,  is  very  different 
from  a  thing  which  is  common  to  several  individuals,  as  respects 
the  share  which  every  one  has  in  the  partnership  which  exists  be- 
tween them. 

2M.  272;  7  M.  31;  9  La.  397. 
47  A.  1619,  Belton.  Prayer  for  Receiver. 


Art.  437  [428] 
and  Corporators. 


Liabilities  and  Riglits  of  Corporations 

According  to  the  above  rule,  what  is  due  to  a 
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corporation  is  not  due  to  any  of  the  individuals  who  compose  it, 
and  vice  versa, 

A  creditor  of  a  corporation  can  not  therefore  compel  any  of 
the  members  thereof  to  pay  what  may  be  due  to  him  by  the  corpor- 
ation ;  he  can  demand  his  payment  of  the  corporation  only,  through 
their  president,  syndic  or  attorney  in  fact ;  and  he  can  seize  no  other 
effects  but  such  as  belong  to  the  corporation,  provided  the  debt 
has  been  contracted  by  the  corporation  throug^h  their  president, 
syndic,  or  attorney  in  fact;  for  if  all  the  individuals  who  compose 
the  corporation  have  signed  the  deed  personally,  every  one  of  them 
may  be  compelled  to  make  payment,  either  for  his  individual  por- 
tion or  in  solidum^  when  it  has  been  stipulated  expressl)^  that  the 
debt  was  contracted  in  soliduvi. 

436;  see  R.  S.,  Sees.  677  to  747;  47  A.  1619,  Belton,  Praying  for  a  Receiver;  16  A. 
15,  Knabe  vs.  Ternot;  16  A.  27,  Curien  vs.  Santini. 

Wben  a  stockholder  may  sue  for  acts  thorized  transfer  of  stock.  35  A.  238,  Wood-' 
done  by  a  wrongdoer  against  the  interests  house  vs.  Ins.  Co.;  31  A.  149,  Factors  and 
of  a  stockholder.    8  Wall.  73,  Memphis  vs.      Traders  Ins.  Co.  vs.  Marine  Dry  Dock  Co. 

^S'UBSCRIPTIONS.-Subscriptions  to    stock        na?r?inn"fn?hrfS^^^ 

and  trust  funds,  especially  when  not  paid      L  f  n7«X^!f?f5^'  "*'  ^"^5^' 

up.    17  Wall.  620,  Sawyer  vs.  Hoag.  35  A.  276,  Raymond  vs.  Palmer. 

Powers  and  Implied  Powers. —Cash-  Officers  and  directors  can  not  use  eer- 
ier, what  authority  his  acts  are  presumed  I  porate  property  for  their  personal  benefit 
to  have.    110  U.  S.  7,  Martin  vs.  Webb.  |  without  compensation.  N.  0.,  etc.,  Ins.  Co. 

Where  corporation  has  entrusted  admin-  vs.  Brown,  36  A.  138. 

M'?"?fl  ^L^^^II^m'^^^'''  '°"^"*'*-  i      Directors'  release   of  a  debtor  without 

''^w'en^tr/ss'IllLrlzed  by  charter,  r.?frTriJble""-    ^  ""  "^*'  ^'•'"*' 

can  not  contract  for  the  corporation.    33  A.  «oara  vs.  inmoie. 

58,  Bright  vs.  Metairie  Cemetery  Associa-  ,  Compensation,  though  not  agreed  upon. 

tiQn,  ^  is  due  managing  director  for  valuable  and 

rkL^^f^^o  h«x,^  fK^   ^^^^^     OP    A     10Q  f>nerous  services.    36  A.  138,  N.  0.,  etc.. 

^z^  1?^  o^L^.^^^  '   ,   Ins.  Co.  vs.  Brown. 

N.  O..  etc.,  Co.  vs.  Brown.  ^  ,.  - 

ir«^«,i^^«^  r.*  -  ^•^^•«rt-.«--  ^«i«^.«  Garnishment  creditor  of  corporation 
onf^^rn^.fL'l^^K??.!^^^^  '  can  not  garnishee  stockholders  for  amount 

F^torf  and  Tr^^^^^^  Co    vs    Marine      ^'  8tock*^"e  corporation,  but  must  bring 

f^^^^Lu        traders  Ins.  Co.  vs.  Marine  ,  ^j^^^^.  ^^^^^^    3  ^    133  grown  vs.  Union 
Dry  Dock.  |  jng.  co. 

But  not  where  agent  deals  with  the  house  1      ^he  majority  of  the  members  of  a  corpor- 

^^nni^^'wh  JL^  Vnnwa  ^  ^' A '"i^^^^plli^        «^«0°  ^^^  ^^  ^hc   abUSC  Of  itS  pOWCrS  COm- 

v»  PuillaLnir                     A.  424,  Scixas  I  mit  an  act  which  would  justifr* be  forfeit- 

vs.  i^uizens  uanK.  ,  ^^^  ^^  j^^  charter,  but  they  can  not  make 

Ratification.— Unauthorized  acts  may  ,  such  act  the  basis  of  an  action  instituted  by 

be  ratified.    36  A.  138,  N.  O.,  etc.,  Co.  vs.  I  themselves   against   the  minority  for  the 

Brown.  j  purpose  of  having  the  franchise  of  the  cor- 

Unautiiorized  Acts  of  officers  or  agents  '  poration  declared  forfeited.    16  A,  27,  Ca- 

render  the  corporation  liable,  such  as  unau-  rien  vs.  Santini. 

Art.  438  [^29].  Officers  Represent  Corporation.  From 
the  circumstance  that  a  corporation  is  an  intellectual  being,  it  fol- 
lows that  they  can  not  personally  transact  all  that  they  have  a  right 
legally  to  do,  as  has  been  above  observed ;  wherefore  it  becomes 
necessary  for  every  corporation  to  appoint  some  of  their  members 
to  whom  they  may  intrust  the  direction  and  care  of  their  affairs, 
under  the  name  of  mayor,  president,  syndics,  directors  or  others, 
according  to  the  statutes  and  qualities  of  such  corporation. 

C.  p.  112;  14  A.  811;  16  A.  13, 16,  53;  21  How.  441. 

106 


Digitized  by 


Google 


Op  Corporations. 


Art.  44K 


Corporations  acting  bv  agents  in  another 
State.  34N.  Y. 2lHet ^e^.'; 3 Cooper (Tenn.;, 
505;  14  Pet.  129. 

The  president,  unless  authorized  by  char- 
ter, can  not  contract  for  corporation.  33 
A,  58,  Bright  vs.  Metairie  Cemetery  Asso- 
elation. 

Directors  must  contract.  36  A.  138,  N.  C, 
etc.,  vs.  Brown. 

Ratification  mav  be  express  or  tacit. 
29  A.  29,  Burke  vs.  Wall. 

Where  AUTHORITY  is  presumed.  31  A. 
149,   Factors  and   Traders    Insurance  Co. 


vs.  Marine  Dry  Doclt  Co. ;  38  A.  424,  Sefxas 
I  vs.  Bank. 

j      Wrongful  acts  render  corporation  lia- 
I  ble.    35  A.  268,  Wood  house  vs.   Insurance 
Co.;  31  A.  149,  Factors,  etc.,  Insurance  Co- 
;   vs.  Marine  Dry  Dock  Co.;  35  A.  276,  Ray- 
mond Ys.  Palmer. 

I  Directors  can  not  use  corporate  property 
I  for  their  pergonal  benefit  without  coinpen- 
I  sation  (36  A.  138,  N.  O..  etc.,  Ins.  Co.  vs. 
Brown^;  nor  release  a  debt  without  con- 
I  sideration.  33  A.  1081.  School  Board  vs. 
I  Trimble. 


Art.  439  [430].     Powers  of  Corporate  Officers.    The 

attorneys  in  fact  or  officers  thus  appointed  by  corporations  for  the 
direction  and  care  of  their  affairs,  have  their  respective  duties 
pointed  out  by  their  nomination,  and  exercise  them  according  to 
the  general  regulations  and  particular  statutes  of  the  corporation  of 
which  they  are  the  heads. 

These  attorneys  or  officers,  by  contracting,  bind  the  corpora- 
tions to  which  thej^  belong  in  such  things  as  do  not  exceed  the 
limits  of  the  administration  which  is  intrusted  to  them  ;  their  act 
is  supposed  to  be  the  act  of  the  corporation. 

If  the  powers  of  such  attorneys  or  officers  have  not  been 
expressly  determined,  they  are  regulated  in  the  same  manner  as 
those  of  other  agents. 

44  A.  870;  5  N.  S.  348;  5  L  463,  Pontchartrain  Railroad  Co.  vs.  Paulding;  11  L.  41 ; 
7R.  459;  3  A.  296. 


ATTOBNEY8.— Attorneys  can  not  preju- 
dice corporation  by  errors  in  pleading.  3 
A.  236,  Delalrigarre  vs.  2d  Municipality. 

Warrant  of  attorney  not  needed.  9  Whea- 
ton,  738,  Osborne  vs.  Bank. 

Attorney  at  law  can  not  sign  injunction 
bond.  19  A.  3;  44  A.  884,  Gaatier  vs.  Good- 
mao. 

Liability  ok  directors  for  breach  of 
doty.    35  A.  276,  Raymond  vs.  Palmer. 

Agents.— Corporation  liable  where  it 
employs  unfaithful  agents.  35  A.  238, 
Woodboose   vs.  Insurance  Co. 

Stockholder  estopped  from  denying 
the  legal  validity  of  a  corporation.    94  U. 


S.  680;  91  U.  S.  64:  22  A.  533;  20  A.  369;  3a 
A.  1448. 

Right  to  examine  books.  13  A.  289^ 
Cockburn  vs.  Union  Bank;  45  A.  670, 
Legendre  &  Co.  vs.  Brewing  Association. 

Directors  can  not  increase  stock,  though 
the  act  says  it  may  from  time  to  time  be  in- 
creased by  the  corporation;  the  act  saying 
*' all  corporate  powers  are  to  be  exercised 
by  the  board  of  directors'*  mears  suit 
against  directors.  22  F.  883,  Davis  vs. 
Memphis  City  Railroad. 

A  corporation  is  not  bound  by  the  unau- 
thorized acts  of  its  officers.  44  A.  870.  Con- 
struction Co.  vs.  Police  Jury. 


Art.  440  [431].  Incapacities  of  Corporations.  Corpora- 
tions being  intellectual  persons,  they  are  subject  to  various  kinds 
of  incapacities,  some  of  which  are  inherent  to  their  nature,  others 
are  established  by  law. 

15  A.  19,  20. 


The  liability  of  corporations  is  the  same 
as  natural  persons  for  the  acts  and  neg. 
lects  of  their  agents  within  the  scope  of 
their  employment  and  not  beyond.    15  L. 


170;  8  R.  44,  Brown  vs.  Pontchartrain  Rail- 
road Co. 

Where  deed  is  signed  by  president  and 
cashier  and  under  seal,  it  is* prima  facie  evi- 
dence of  authority.    14  L.  464. 


Art.  441  [432].     Id.  Officers  of  Trust;  Imprisonment. 

A  corporation  can  not  be  administrator,  guardian  or  testamentary 
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executor,  nor  fulfil  any  other  office  of  personal  trust.  A  corporation 
can  not  be  imprisoned,  for  its  existence  being  ideal,  nobody  can 
arrest  or  confine  it. 


Corporation,  can  not  fulfil  any  office  of 
personal  trust.  Williams  vs.  Western  Star 
Lodge,  38  A.  623. 

iSavings  and  Trust  Banks  can  be  receiver, 


trustee  and  assignee.    Act  160  of  1888,  p. 
210. 

Savings  and  Trust  Banks  can  be  ap- 
pointed syndic  receiver,  trustee  and  as- 
signee.   Act  96  of  1892,  p.  126. 

Art.  442  [433] .     Id.  Actions  for  Personal  Injuries.     In 

the  same  manner  a  corporation  can  not  bring  an  action  for  assault 

and  battery  or  for  other  injuries  of  that  nature  ;  for  a  corporation 

can  neither  beat  nor  be  beaten  in  its  corporated  capacity. 

5  L.  461,  Rabjsea  vs.  Orleans  Navigation  Co.;  7  R.  459,  Etting  vs.  Commercial 
Bank  of  New  Orleans. 

Art.  443  [i3J:].  Id.  Crimes.  A  corporation  can  not  com- 
mit the  crime  of  treason,  or  any  other  crime  or  offense,  in  its  cor- 
porate capacity,  although  its  members  may  be  guilty  of  those 
crimes  in  their  individual  and  respective  capacities. 

But  responsible  for  damages  ex  delicto,    27  A.  8G7,  and  see  0.  C,  Art.  412. 


Libel. — A  corporation  may  be  sued  for 
libel,  Vinas  vs.  Merchants  Mutual  Insur- 
ance Co.,  27  A.  367;  21  How.  207,  Railroad 
Co.  vs.  Quigley. 


Torts.— Wlicre  railroad  was  in  peaceable 
possession,  an  assault  and  battery  bv  em- 
ployee of  another  corporation  to  get  pos- 
session renders  the  latter  liable.  122  U.  8. 
6^7,  Denver  vs.  Harris;  100  U.  S.  699. 


Art.  444  [iSo].  Act  of  flajority.     Incorporations  the  act 
of  the  majority  is  considered  as  the  act  of  the  whole. 

8  R.  51,  St.  Louis  vs.  Blanc;  3  M.  496;  9  L.  397,  403;  16  A.  15,  27. 


Where  corporators  contract  as  partners, 
they  are  bound  as  such.  121  U.  S.  575, 
McGowan  vs.  American  Pressed  Tan  Bark 
Co. 

The  vote  of  a  corporation  may  be  taken 
in  the  absence  of  ex-officio  members.  8  R. 
51,  Church  of  St.  Louis  vs.  Blanc. 

Tkansfeu    of    Stock.  — Corporation 


bound  for  acts  of  its  agents  in  the  transfer 
of  stock.  35  A.  238,  Woodhouse  vs.  Insur- 
ance Co. 

Director's  ri^ht  to  transfer  his  slock.  43 
A.  45. 

In  sale  of  all  assets,  when  the  purchaser, 
must  see  the  price  applied.  41  A.  1120 
Leathers  vs.  Janney. 


Art.  445  [436] .  By-Laws.  The  statutes  and  regulations 
which  corporations  enact  for  their  police  and  discipline,  are  obliga- 
tory upon  all  their  respective  members  who  are  bound  to  obej^ 
them,  provided  such  statutes  contain  nothing  contrary  to  the  laws, 
to  public  liberty,  or  to  the  interest  of  others. 

11   L.  R.  83,  Mabire  vs.  Canal  Bank;  15  Sergt.  and  Rawle,  176,  177;  1  K.  470;  3  A. 


vs. 
19;  17  A.  127. 

By-hnc8^  if  legal,  are  binding  on  corpora- 
tors—f.gr.,  one  regulating  transfer  of  stock 
requiring  surrender  of  eerlificate  or  proof 
of  its  loBS  (State  ex  ref.  Martin  vs.  N.  O.  & 
•C.  R.  R.  Co.,  30  A.  308).  and  one  regulating 
elecllon  of  officers  and  term  of  ottice  (Stale 
ex  rel.  Piper  vs.  Batr,  38  A.  95.5) . 

Power  of  Legislature  to  subject  corpora- 
tions to  general  laws,  such  as  liability  to 
make  just  compensation  for  injury  to  prop- 
erty, damages  for  loss  of  life  by  nescligence, 
etc.  See  cases  cited  in  Pa.  R.  R.  Co.  vs. 
Miller,  132  U.S.  75. 

Partners  in  joint   stock  companies  bave 


action  against  the  company  ^s  such  except 
for  the  settlements  of  accounts  and  partition 
after  association  is  dissolved.  13  L.  415, 
Leeseps  vs.  Architects*  Co. 


-Action  of  stockholders 
Equity  Rule  94,  26  F. 


Stoc^kholdeks. 
against  company. 
819. 

Tender  by  and  refusal  to  stockholder  to 
receive  payment  of  subscription  or  to  issue 
certificate  releases  stockholder.  3 J  F.  472, 
Potts  vs.  Wallace, 

Estopped  from  denying  the  leijal  validity 
of  corporation.  94  U.S.  680;  91  U.  S.  64; 
32  A.  633;  see  also  29  A.  369;  33  A.  1448. 
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Of  Corporations.  Art.  447- 

Art.  446  [437] .  Unauthorized  Corporations.  Corporations 
unauthorized  by  law  or  by  an  act  of  the  Legislature,  enjoy  no  pub- 
lie  character,  and  can  not  appear  in  a  court  of  justice,  but  in  the 
individual  name  of  all  the  members  who  compose  it,  and  not  as  a 
political  body ;  although  these  corporations  may  acquire  and 
possess  estates,  and  have  common  interests  as  well  as  other  private 
societies. 

7  M.  R.  31,  Williamgon  et  ah  vs.  Smoot  et  al.;  3  A.  641 ;   15  A.  441,  443,  Angell  vs. 
Araep,  Corp.  Chap.  9,  p.  266. 

Unauthorized  Associatiosf.— A?soci-  ,  The  liability  of  the  members  of  such  ags<!^ 
ates  in  an  attempted  but  illegal  corporation  I  ciatlon  is  joint  or  solidary,  according  to  the 
may  at  any  time  demand  a  partition  of  its  ;  act.  Vredenberg  vs.  Behan,  83  A.  627. 
property.  Factors,  etc.,  Ins.  Co.  vs.  New 
Harbor  Protection  Co.,  37  A.  234;  13  L.  416, 
I^esseps  vs.  Architects  Co. 

Such  associations  have  none  of  the  powers 
or  attributes  of  corporations;  the  associates 
are  co-owners,  and  a  majority  can  not  dis- 
pose of  the  common  property,  but  only  of 
their  interests.  Hinks  vs.  Converse,  87  A. 
484;  13  L.  416,  Lessops  vs.  Architects  Co. 


Suit  must  be  in  the  individual  nam^s  of 
the  associates.  Worldngmen^s  Accommoda- 
tion Bank  vs.  Converse,  29  A.  369. 

Party  dealing  with  an  alleged  corporation 
as  such  is  estopped  from  disputing  the  fact 
that  it  is  properly  incorporated.  42  A.  1123, 
Homestead  vs.  Lnrgan. 


CHAPTER  3. 

Of  the  Dissolution   of  Corporations. 

Art.  447  [4381.  Dissolution.  1.  By  an  Act  of  tlie  Leg- 
islature. 2.  By  the  Forfeiture  of  tlieir  Cliarter.  A  corpora- 
tion legally  established  may  be  dissolved: 

1,  By  an  act  of  the  Legislature,  if  they  deem  it  necessary  or 
convenient  to  the  public  interest ;  provided  that  when  the  act  of 
incorporation  imports  a  contract,  on  the  faith  of  which  individuals 
have  advanced  money  or  engaged  their  property,  it  can  not  be 
repealed  without  providing  for  the  reimbursement  of  the  advances 
made,  or  making  full  indemnity  to  such  individuals ; 

2.  By  the  forfeiture  of  their  charter,  when  the  corporation 
abuses  its  privileges,  or  refuses  to  accomplish  the  conditions  on 
which  such  privileges  were  granted,  in  which  case  the  corporation 
becomes  extinct  by  the  effect  of  the  violation  of  the  conditions  of 
the  act  of  incorporation. 

Wilcox  on  Municipal  Corporations,  325,  326;  Acts  1828,  p.  66;  Old  Code,  p.  92,  a.  22; 
8  L.  B.  202,  Durnford  vs.  Clarke's  Estate;  gee  Const.,  Art.  105  of  1852;  37  A.  103;  Act  86 
of  1884;  9  L.  506;  13  L.  497;  14L.  395,  405;  7  A.  363;  12  A.  572;  15  A.  441,445:  16  A.  27; 
R.  S.,  Sec.  731;  Acts  1855,  pp.  184,  Sec.  6;  485,  Sec.  7;  32  A.  104;  36  A.  397;  Art.  109, 
Const.  1898. 

Liquidation  of  Corporations,— ConrtB  ctLU  i  Receivers  to  corporations,  how  appointed, 

appoint  receivers,  only  (1)  under  express  j  Act  159  of  1898,  p.  312.  and  Article  133  of 

statutory  authority,  or  (2)  where  the  cor-  i  Const,  of  1898. 

porate  properly  is  abandoned,  or  there  is  . 

no  one  in  charge  of  it.   Balcer  vs.  Louisiana  Rer^ivers,  when  appointed.    50  A.  794, 

Portable  Railway  Company,  34  A.  754;  35  |  ^^^  re  Moss  Cigar  Co.,  Ltd.;  State  ex  reK 

A.  245.  I  Wogan  vs.  Mechanics  and  Traders  Bank,  35 


Court  may  on  its  own  motion  appoint  re- 
ceiver where  charter  makes  no  provision 
for  liquidation,  and  the  necessity  for 
liquidation  arises.  Re  Mechanics  Society, 
31  A.  627. 


A.  562. 

Discretionary  with  Attorney  General 
whether  he  shall  proceed  for  forfeiture  or 
not.  State  ex  rel,  Lannes  vs.  Attorney 
General,  30  A.  954. 
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Civil  Code  op  Louisiana. 


Power  of  courts  to  appoint  owners  re- 
ceiyers.  ^6  La.  Savings  Bank.    36  A.  196. 

Commissioners  appointed  pending  suit  to 
forfeit  charter  liave  not  powers  of  liqulda- 
a!*823       ^^  ^^  ^^^'    Morey  vs.  Judge,  SI 

Receivere  may  sue  former  officers  or 
directors  for  losses  to  the  corporaUon  re- 
suiting  from  their  breach  of  duty.  Ray- 
mond vs.  Palmer,  36  A.  276.  " 

PeUtion  to  forfeit  charter  should  be  by 
Attorney  General  or  District  Attorney  (State 
vs.  Citizens  Savings  Banlc,  31  A.  836;  Re 

i*;^5^^*°c?'  ^^  ^-  ^^)'  ^^<^Pt  in  case 
provided  by  Sec.  281,  R.  s. 

"  The  cliarter  of  a  corporation  can  only 
$R  A^^'fiif^o!*  ^^^  instance  of  the  State'' 
731, 1612    '         ^'  ^^'  ^^  ^'  ^^^'   »    S. 

Directore  can  not  confess  forfeiture  of 
cnarter.    6  R.  64. 

Corporation  can  not  dissolve  itself  so  as 
to  defeat  rights  of  creditors.  3  A.  177 
Brown  vs.  Union  Ins.  Co.;  2  R.  673-  18  a' 
rim''-  27;  31  A.  836,  838;  36T'm;  fg 

On  di-solution  of  charitable  corporation 
property  reverts  to  the  State.    136  U.  S  1 

Ch^is^t!''"^''''*"''"  ""'  ^^®  ^^''^''^  ^'  "^^^"^ 

Powers  of  a  poliUcal  corporation  subject 

^^.ffin^^sfe^^    43A.829.Stati^^ 

A  ^^frSJy^c?^.^'  *  *^"°*^  '^"^^^^s  charter.  49 
A.  lObO,  State  ex  rel,  vs.  Bank  of  Com- 
merce. "* 


SuspeBslon  of  specie  payment  one  day 
causes  forfeiture.  2  R.  629,  State  vs.  N.  O. 
Gas.  Light  and  Banlring  Co. 

Officers  can  not  confess  forfeiture.  State 
vs.  Citizens  Bank,  31  A.  836. 

o  Y\^J^^^  ^"^  '^^  forfeiture.  13  L.  497: 
3  A.  314;  13  Pet.  129,  584. 

«k!:'.1?5^^*J^i?®  ®^®^^^^  ^y  ^^^  corporators 
snould  not  be  removed  except  for  fraud  or 

«hn.!?i^K  "^^^  '^'-  ^/^^^'  ^  A.  161),  but  they 
should  be  recognized  and  continued  In 
offi^  pending  State's  suit  to  forfeit.  State 
vs.  Herdio  Coach  Company,  36  A.  246. 
#  5^^f  ^®  charter  is  a  contitict  State  can  not 
forfeit  without  compensation.  Carondelet 
Co.  vs.  Jedesco,  37  A.  100. 

Coiyorations  are  presumed  to  exist  until 
forfeiture  of  charter.  Williams  vs.  Western 
Star  Lodge,  38  A.  620. 

fr.;^^r.«/?f^•^"llu';  ^'  corporation  instituted 
for  public  utility  goods  belong  to  State, 
if  for  private  to  the  individual  members  com- 
posing it  (Mackleday,86,Sec.  143), and  this 
has  been  so  decided.  18  Howard  m.  Bacon 

Jn;  2*'''';f5?'''J.^  ^'  ^^^'  I>*visvs.  Robert- 
son; See  474;  6  A.  741,  Stark  vs.  Bank. 

Voting.— Corporation  not  allowed  to 
vote  on  its  own  stock.  19  A.  482  Mousseau, 
vs.  Urquhart. 

Presumption  of  continuance  of  old 

TT^a^I'^  J^*  stock  after  FAILURE.      91 

U.  b.  56,  Sanger  vs.  Upton. 

Liability  of  Stockholders  to  third  persons. 
I  K.  671. 


BOOK   II. 


OF  THINGS,  AND  OF   THE  DIFFERENT   MODIFICATIONS  OF 

OWNERSHIP. 


TiTie  I. 

OF  THINGS. 


CHAPTER  1. 
Of  the  Division  of  Things. 

SECTION    1. 
General  Principlen. 

Art.  448  1 439].  Estate;  Things.    The  word  es/ate  in  gen- 
eral IS  applicable  to  any  thing  of  which  riches  or  fortune  may  con- 
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Of  Things. 


Art.  454. 


sist.  This  word  is  likewise  relative  to  the  word  things^  which  is 
the  second  object  of  jurisprudence,  the  rules  of  which  are  applica- 
ble to  persons,  things  and  actions. 

O.  C,  p.  94,  ».  1;  Browne's  Civil  Law,  b.  U,  Ch.l;  "  Lt  MotBim;'  1  Zach.  139:  the 
meaning  of  property.  13  R.  645,  Keller  vs.  McCalop. 

Art.  449  [440].  Things  Are  Either  Common  or  Public. 

Things  are  either  common  or  public.  Things  susceptible  of  owner- 
ship belong  to  corporations,  or  they  are  the  property  of  individuals. 

Partidas.  335. 

Art.  450  [441],  Common  Things.  Things,  which  are 
common,  are  those  the  ownership  of  which  belongs  to  nobody  in 
particular,  and  which  all  men  may  freely  use,  conformably  with  the 
use  for  which  nature  has  intended  them ;  such  as  air,  running 
water,  the  sea  and  its  shores. 

n  Institutes,  Ch.  I;  4  T.  R.437;  C.  N.  714;  Dom.  28,  1. 


Art.  451  [442].  Sea  Shore.  Sea  shore  is  that  space  of  land, 
overwliich  the  waters  of  the  sea  spread  in  the  highest  water,  during 
the  winter  season. 


PoDtcbartain  is  an  arm  of  the  sea  and 
there  is  no  rijrht]  of  accretion  upon  its 
shores.     34  A.  ^,  Zeller  vs.  Tacht  Clab. 


High  SEA8.~For  definition  see  Morgan 
vs.  Nagodish,  40  An.  246. 


Art.  452  [443].  Id.  Use  of.  From  the  public  use  of  the 
sea  shores,  it  follows  that  every  one  has  a  right  to  build  cabins 
thereon  for  shelter,  and  likewise  to  land  there,  either  to  fish  or 
shelter  himself  from  the  storm,  to  moor  ships,  to  dry  nets,  and  the 
like,  provided  no  damage  arise  from  the  same  to  the  buildings  and 
erections  made  by  the  owners  of  the  adjoining  property. 

40  A.  252,  Morgan  vs.  Nagodish. 

Art.  453  [444].  Public  Things.  Public  things  are  those, 
the  property  of  which  is  vested  in  a  whole  nation,  and  the  use  of 
which  is  allowed  to  all  the  members  of  the  nation :  of  this  kind  are 
navigable  rivers,  seaports,  roadsteads  and  harbors,  highways  and 
the  beds  of  rivers,  as  long  as  the  same  are  covered  with  water. 

Hence  it  follows  that  every  man  has  a  right  freely  to  fish  in 
the  rivers,  ports,  roadsteads,  and  harbors. 

668;  4  M.  8,  May  or^(  al,  vs.  Magoon;  C.N.  637,  638;  18  L.  278;  3  A.  482;  14  A. 285, 
842,  875;  16  A.  544.  577;  Acts  1857,  p.  132. 


Art.  454  [445].  Id.  For  Common  Use.  Things  which  are 
for  the  common  use  of  a  city  or  other  place,  as  streets  and  public 
squares,  are  likewise  public  things. 

6  L.  157;  Doui.  28,  3;  C.  N.  537,  638:  5  L.  157;  18  L.  122;  U  A.  152.  285,  842,  876; 
17  A.  197. 
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Art.  455. 


Civil  Code  of  Louisiana. 


SUite»  and  Municipal  Property. — Ri^tat  of 
way  through  streets  may  he  granted  directly 
hy  the  Legislature  (26  A.  617,  N.  O.  M.  «fc 
C.  R.  R.  Co.  vs.  N.  O. ;  34  A.  462,  Harrison 
TS.  N.  O.  P.  R.  R.  Co.) ;  or  it  may  be  grant- 
ed by  the  city  itself.  35  A.  1068,  Tilton  vs. 
R.  R.  Co.;  32  A.  915,  Board  of  Liquidation 
vs.  City. 

Use  of  streets  and  sidewalltsfor  telegraph 
lines,  laying  water  pipes,  etc.,  is  regulated 
by  city,  39  A.  999,  Tissot  vs.  G.  S.  J.  &  J. 
Co.;  35  A.  1111,  N.  O.  Waterworks  Co.  vs. 
La.  Sugar  Refining  Co. ;  37  A.  67,  Irwin  vs. 
Same. 

Abutting  owners  have  no  ownership  in 
the  sidewalk.    Id. 

Compensation  must  be  made  for  streets 
opened  through  private  property.  28  A. 
171,  Bailey  vs.  Carrollton;  C.  C.  767,  789. 

Abutting  properties  are  not  recognized 
as  having  any  ownership  in  sidewalk  or 
street.    37  A.  67,  Irwin  vs.  Telephone  Co. 

Public    Municipal    Property.  —  Property 


used  wholly  or  partially  for  public  pur^ 
poses,  or  the  revenues  of  which  form  part 
of  the  public  revenue,  is  not  liable  to 
seizure.  30  A.  64,  Police  Jury  vs.  Foul- 
houze;  30  A.  361,  McKnight  vs.  Parish  of 
Grant ;  33  A.  562,  Kline  vs.  Parish  of  Ascen- 
sion. 

Public  property  remains  extra  commer- 
cium  notwithstanding  change  of  parish 
and  of  use.  32  A.  624,  Police  Jury  vs.  Mc- 
Cormack.  But  it  may  be  alienated  by 
municipal  authorities  with  legislative  con- 
sent. 34  A.  1090,  McNeil  vs.  Hicks;  C.  C* 
861. 

A  boat  used  by  a  city  for  carrying  on  its 
operations  is  not  subject  to  a  seizure  (for  a 
collision)  in  admiralty.  16  Blatch.  571;  91 
U.  S.  149,  Klein  vs.  N.  0.;  31  N.  Y.  164, 
192;  71  N.  Y.  498;  20  F.  207,  The  *' Pro- 
tector." 

Property  set  aside  for  public  use,  where 
private  rights  are  acquired  in  reference 
to  it,  is  public  by  a  sort  of  estoppel  in  pais. 
47  A.  101,  Leland  University  vs.  The  City. 


Art.  455.  [446].  Navigable  Rivers.  The  use  of  the  banks 
of  navigable  rivers  or  streams  is  public  ;  accordingly  every  one  has 
a  right  freely  to  bring  his  vessels  to  land  there,  to  make  fast  the 
same  to  the  trees  which  are  there  planted,  to  unload  his  vessels,  to 
deposit  his  goods,  to  dry  his  nets,  and  the  like. 

Nevertheless  the  ownership  of  the  river  banks  belongs  to  those 
who  possess  the  adjacent  lands. 

43  A.  803,  DeGruy  vs.  Aiken  &  Co.;  6  M.  231,  Morgan  et  al.  vs,  Livingston;  5  L.  201. 


Inst.  2, 1,  4,  5.  The  bank  of  a  river  is 
that  which  contains  the  water  in  Its  utmost 
height.  Blpa  ea  putatur  esse  quae  plenis- 
slmum   flumen  continet.    Dig.  43,  12,  3, 1, 

Use  and  Ownership  of  Banks  op 
Navigable  Streams.— Riparian  owner 
controls  all  the  bank  and  batture  not  re- 
quired for  public  use.  R.  S.,  Sec.  318; 
Heirs  of  Leonard  vs.  City  of  Baton  Rouge, 
39  A.  275. 

The  proprietary  rights  of  adjacent  owners 
are  subject  to  police  power  and  require- 
ments of  State,  parish  or  city.  Pickles  vs. 
McLellan  Dry  Dock  Co.,  38  An.  412;  Wat- 
son vs.  Turnbull,  34  An,  856. 

The  banks  of  non-navigable  streams  are 
not  public.  40  A.  263,  McOarley  vs.  Lemen- 
nier;  12  A.  659,  Lyons  vs.  Hinkley. 

Legislature  may  grant  to  individuals  or 
corporations  the  right  to  erect  and  maintain 
wharves.  City  of  New  Orleans  vs.  R.  R. 
Co.,  27  A.  415;  C.  C.  863. 

For  servitude  to  public  for  levee  purposes, 
see  Chaff e  &  Sons  vs.  Trezevant,  38  A.  750; 
Bass  vs.  State,  34  A.  494. 

Owner  can  not  enjoy  bank  of  the  river  to 
the  exclusion  of  others.  8  R.  211,  Dennis- 
toun  vs.  Walton;  46  A.  653,  Hyde  vs.  Teal. 

The  land  between  the  levee  and  the  river, 


I  though  submerged  at  the  high  stage  of  the 
river,  is  the  property  of  riparian  proprietor,^ 

J  subject  to  public  uses.  46  A.  1570,  Mathis 
vs.  Assessors. 

Such  land,  if  used  by  the  riparian  owner, 
or  from  which  he  derives  a  revenue,  is  sub- 
ject to  taxation.    lb. 

Shore  of  Lake  Pontchartrain  public  prop- 
erty.   34  A.  838,  Zeller  vs.  Yacht  Club. 

City  can  not  compel  any  one  to  pay 
wharfage  except  as  compensation  for  the 
use  of  wharves  of  which  It  is  proprietor. 
31  A.  55,  New  Orleans  vs.  Wilmot;  34  A. 
704,  Connor  vs.  New  Orleans;  20  Wall.  577; 
30  A.  190. 

Within  her  limits.  New  Orleans  has  the 
right  to  control,  manage  and  administer  use 
of  banks  for  public  convenience  or  utility. 
34  A.  857,  Watson  vs.  Turnbull. 

Tacit  consent  of  city  to  person  to  build 
wharf  within  corporate  limits  on  bank 
fronting  his  property  does  not  give  owner 
exclusive  use  of  the  bank.  10  A.  171,  Hart 
vs.  Mayor. 

I  Where  property  sold  is  described  as 
''  a  sugar  plantation  on  the  left  bank  of  the 
river,  and  having  a  front  of  one-fourth  of  one 
arpent,  more  or  less,  on  said  river,"  the 
purchaser  is  entitled  to  insist  upon  the  river 
as  the  front  boundary.  47  A.  674,  Heirs  of 
La  Branch  vs.  Montegut. 
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Art.  460. 


Art.  456  [M7].  Things  Sacred.  The  provisions  of  the 
ancient  laws  concerning  the  distinction  of  things  into  things  holy^ 
sacred,  and  religious,  and  the  nature  and  inalienability  of  these 
kinds  of  things,  are  abolished  ;  and  nothing  prevents  the  corpora- 
tions or  congregations  to  which  these  things  belong,  from  alienat- 
ing them,  provided  it  be  done  in  the  manner  and  under  the  restric- 
tions prescribed  by  their  acts  of  incorporation. 

458;  10  A.  497;  Public  Places,  see  Troplong  Vente,   No.  222.  18  Lib.  Di^.,  Tit.  1 
Lex  4  and  Lex  6;  6  R.  488. 


Chorcb  may  sell  its  lands  for  burial  lots. 
29  A.  39,  Burke  vs.  Wall. 

The  tomb  owner  is  without  right  to  cause 
the  removal  of  the  remains  of  the  dead 
transferred  from  the  places  of  sepulture  first 
selected  by  the  surviving  relatives  and  de- 


posited by  him  in  the  tomb  under  his  assur- 
ance, accepted  by  such  relatives  and  on 
the  faith  of  which  they  permitted  the  trans- 
fer, that  the  remains  should  rest  forever 
in  the  tomb.  48  A.  1221,  Choppin  vs.  Dau- 
phin. 


Art.  457  [448].  **The   Banks  of  a  River  or  Stream." 

The  banks  of  a  river  or  stream  are  understood  to  be  that  which 
contains  it  in  its  ordinary  state  of  high  water  ;  for  the  nature  of 
the  banks  does  not  change,  although  for  some  cause  they  may  be 
overflowed  for  a  time. 

Nevertheless  on  the  borders  of  the  Mississippi  and  other  navi- 
gable streams,  where  there  are  levees,  established  according  to  law, 
tiie  levees  shall  form  the  banks. 

11  Peters,  177,  Steamhoat  Orleans  vs.  Phoebus.  '^  It  was  for  some  time  doubtful  if 
there  was  any  tide  at  New  Orleans,  but  this  is  now  conceded.''  17  L.  573;  43  A.  278,  Ruch 
vs.  New  Orleans;  45  A.  1236;  46  A.  1570:  47  A.  677.    See  notes  to  456. 


Art.  458  [449].  Common  Things  of  Cities.  Things 
whicb  belong  in  common  to  the  inhabitants  of  cities  and  other 
places,  are  of  two  kinds  : 

Common  property,  to  the  use  of  which  all  the  inhabitants  of 
a  city,  or  other  place,  and  even  strangers,  are  entitled  in  common  ; 
such  as  the  streets,  the  public  walks,  the  quays. 

And  common  property  which,  though  it  belongs  to  the  corpo- 
ration, is  not  for  the  common  use  of  all  the  inhabitants  of  the 
place,  but  may  be  employed  for  their  advantage  by  the  administra- 
tors of  its  revenues. 

458;  4  M.  B.  8;  0.  N.  542;  5  L.  132. 


City  may  grant  a  right  of  way  for  city 
railroads.  14  A.  842,  Brown  vs.  Duplessis; 
35  A.  1062,  Tllton  vs.  X.  O.  City  R.  R.  Co. 


Also  privilege  of  telegrapii  poles  and 
wires  on  sidewalk.  37  A.  67,  Irwin  vs. 
Telephone  Co. 


Art.  459  [450].  **  Private  Estates."     Private  estates  and 
fortunes  are  things  which  belong  to  individuals. 

Art.  460  [451].    Corporeal    and    Incorporeal    Things* 

Things  are  divided,  in  the  second  place,  into  corporeal  and  incor" 
poreal. 

Corporeal  things  are  such  as  are  made  manifest  to  the  senses, 
which  we  may  touch  or  take,  which  have  a  body,  whether  animate 

113 


Digitized  by 


Google 


Art.  461.  Civil  Code  op  Louisiana. 

or  inanimate.  Of  this  kind  are  fruits,  com,  gold,  silver,  clothes, 
furniture,  lands,  meadows,  woods,  and  houses. 

Incorporeal  things  are  such  as  are  not  manifest  to  the  senses, 
and  which  are  conceived  only  by  the  understanding ;  such  as  the 
rights  of  inheritance,  servitudes  and  obligations. 

Browne^s  Civil  Law,  b.  U.  Ch.  I. 

Art.  461  [452].  flovables  and  Immovables.  The  third 
and  last  division  of  things  is  into  movables  and  immovables. 

Can  not  be  both  at  once.  1  Zach.  140;  C.  N.  516. 

section;  n. 
Of  Immovables. 

Art.  462  [453] .  Immovable  Things  are,  in  general,  such 
as  can  not  either  move  themselves  or  be  removed  from  one  place  to 
another. 

But  this  definition,  strictly  speaking,  is  applicable  only  to  such 
things  as  are  immovable  by  their  own  nature,  and  not  to  such  as 
are  so  only  by  the  disposition  of  the  law. 

Poth.  des  Choses,  2e  part,  3e  a\. 

When  movable  becomes  an  immovable  |  buraement.      48    A.    1047,    Succession   of 

by  destination,  the  rifi'hts  and  remedies  of  '  Allen. 

the  vendor  are    unaffected.     49  A.  1045,  !  vr^„„Ki«-  -«-«>-« «v-.-i..  «^i^   ««^  ^^^^^^a 

Walburn-Swenson  Co.  vs.  D.rrell.  I  tofpCltir^Tmld'if^l'SL^S?"^^ 

Coal  on  a  plantation  is  immovable  by  des-  '  tination  do  not  pass  to  the  vendee  until  the 

tination  and  if  consumed   in  making  the  happening  of  the  condition.    47  A.  1468, 

crop  the  heirs  have  no  claim  for  reim-  ,  Baldwin  vs.  Young,  Sheriff,  et  als. 

Art.  463  [i5i].    Id.   By  Nature,  Destination  or  Object. 

There  are  things  immovable  by  their  nature,  others  by  their  des- 
tination, and  others  by  the  object  to  which  they  are  applied. 

C.  X.  517;  Toul.  Ill,  p.  8,  XII,  p.  184;  2  A.  451;  see  notes  to  46J. 

Art.  464  [455].  Lands  and  Buildings  or  other  construc- 
tions, whether  they  have  their  foundations  in  the  soil  or  not,  are 
immovable  by  their  nature. 

0.  X.  518;  Toul.  Ill,  p.  8;  1  Zach.  140,  Sec.  170;  4  A.  126;  12  A.  227;  21  A.  324;  23 
A.  196;  24  A.  436;  1  Zach.,  Sec.  140. 

A  safe  imbedded  in  brick  walls  is  im-  Buildings  and  improvements  placed  by 

movable  by  destination.  24  A.  436,  Fol-  I  community  on  separate  property  of  either 
ger  vs.  Kenner.  '     pouse  belong  to  owner  of  the  land  and  not 

i>.,n^i»»«  «-«  i..^i.,^^^  ««  *K«  «^i-«,-^  ^#  I  ^o  community.  35  A.  94,  Dillon  vs.  Dil- 
the  ?aLd  *^  included  in  the  seizure  of  I  j^^.  gg  a.  431,  Whitman  vs.  Leblanc. 

Art.  465  [456].  Crops  and  Fruits.  Standing  crops  and 
the  fruits  of  trees  not  gathered,  and  trees  before  they  are  cut  down, 
are  likewise  immovable,  and  are  considered  as  part  of  the  land  to 
which  they  are  attached. 

As  soon  as  the  crop  is  cut,  and  the  fruits  gathered,  or  the  trees 
cut  down,  although  not  yet  carried  off,  they  are  movables. 
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Of  Things. 


Art.  468. 


If  a  part  only  of  the   crop  be  cut  down,  that  part  only  is 
movable. 

C.  X.  620;  Poth.  Commun.  D.45et  3ea).De8  Cboses,  2e  part,  Seel;  14eetl6eCont. 
d'Orl.,  tit.  XVir,  Art.  354;  Toul.  IN,  p.  9;  9  R.  256;   2  A.  451;  4  A.  127;  24  A.  129. 


Commoii  \Awfructu8  industriales  seizable 
frvctuB  naturales  not  seizable.  31  Am.  Law 
Reg.  599.  See.  499. 


A  growing  crop  is  also  mobilized  quoad 
the  pledge  under  the  act  of  1874.  31  A. 
244,  Citizens  Banls  vs.  Wiltz. 


Art.  466  [457].    Id.  While  Immovable  Under  Seizure. 

The  fruits  of  an  immovable,  gathered  or  produced  while  it  is  under 
seizure,  are  considered  as  making  part  thereof,  and  inure  to  the 
benefit  of  the  person  making  the  seizure. 

C.  P.  650,656,658;  C.N.  523;  9  R.  256;  5  A.  225;  19  A.  521;  42  A.  914,  Townsend  vs. 
Payne;  42  A.  1185,  Tax  Collector  vs.  Insurance  Co. 


Effect  of  Skizure.— The  sheriff  is 
merely  bailee  for  whom  it  may  concern. 
Attaching  creditors  may  sue  for  the  rents  in 
a  direct  action  if  they  have  not  been  paid  the 
sheriff.     5  A.  300,  Stockton  vs.  Hyde. 

Seizing  creditor  may  sue  tenant  even  be- 
fore sale  or  pending  contest  over  proceeds. 
32  A.  1045,  Lamorere  vs.  Cox. 

As  to  effect  of  seizure  on  unrecorded 
lease.     30  A.  438,  Summers  vs.  Clark. 

The  fruits,  etc.,  belong  to  creditor  from 
moment  of  seizure.    32  A.  1045  and  1048; 


30  A.  438,  Summers  vs.  Clark;  6  A.  394; 
17  L.  203;  2  A.  450;  21  A.  473;  33  A.  1121, 
Anderson  vs.  Comeau. 

Growing  crop  and  immovables  by  destin- 
ation are  covered  by  seizure.  31  A.  685, 
Williams  vs.  Richardson. 

The  crop  of  a  lessee  is  not  subject  to  ex- 
ecution against  lessor.  31  A.  870,  Pickens 
vs.  Webster;  28  A.  763,  Porche  vs.  Bodin ; 
39  A.  267,  Lewis  vs.  Klotz;  27  A.  629, 
Sandel  vs.  Douglas. 


Art.  467  [458].  Water  Pipes.  The  pipes  made  use  of  for 
the  purpose  of  bringing  water  to  a  house  or  other  estate,  are  immov- 
able, and  are  a  part  of  the  tenement  to  which  they  are  attached. 

C.  N.  525,  523;  Poth.  Commun.  n.  46,  5e  al.  et  n.  49;  1*'  al.  Introd.  gen.  aux  Cont. 
n.  49;  2e  al.  Tonl.  XIV,  p.  387;  Merlin,  Repert.  Loi,  Sec.  6,  n.  2,  3;  C.  P.  656;  47  A.  1468, 
Baldw  in  vs.  Sheriff. 

Art.  468  [469].  Immovables  by  Destination.  Things 
which  the  owner  of  a  tract  of  land  has  placed  upon  it  for  its  service 
and  improvement,  are  immovable  by  destination. 

Thus  the  following  things  are  immovable  by  destination  when 
they  have  been  placed  by  the  owner  for  the  service  and  improve- 
ment of  a  tract  of  land,  to-wit : 

Cattle  intended  for  cultivation. 

Implements  of  husbandry. 

Seeds,  plants,  fodder,  and  manure. 

Pigeons  in  a  pigeon  house. 

Beehives. 

Mills,  kettles,  alembics,  vats,  and  other  machinery  made  use 
of  in  carrying  on  the  plantation  works. 

The  utensils  necessary  for  working  cotton,  and  saw-mills,  taffia 
distilleries,  sugar  refineries  and  other  manufactures. 

All  such  movables  as  the  owner  has  attached  permanently  to 
the  tenement  or  to  the  building,  are  likewise  immovable  b}'^  des- 
tination. 

C.  N.  519.  522,  524;  6  R.  424;  2  A.  451;  4  A.  126;  5  A.  717;  6  A.  264;  12  A.  128;  21 
A.  324;  22  A.  118;  23  A.  141,  284;  42  A.  913,  Townsend  vs.  Payne. 
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Art.  469. 


Civil  Code  of  Louisiana. 


This  fiction  does  not  destroy  the  vendor's 
privilege.  36  A.  182,  Shelly  vs.  Winder; 
34  A.  535,  Bergeron  vs.  Patin;  32  A.  1287, 
Carlin  vr.  Gordy.  But  see  24  A.  436,  Folger 
vs.  Kenner. 

A  mortgage  covers  movables  which  are 
immovable  by  destination  without  men- 
tioning them.  42  A.  913,  Townsend  vs. 
Payne;  38  A.  303. 

Mills  and  machinery  for  land  or  crops 
are  immovable.  28  A.  793,  Tison  vs.  Tanie- 
hill;  27  A.  657,  Bochereau  vs.  Robb. 

Machinery,  etc.,  may  be  mobilized  by  a 
bona  Ude  sale  and  removal  from  land.  38 
A.  303,  Weil  vs.  Lapeyre;  22  A.  117;  24 
Fed.  14. 

But  if  sale  (e,  g,  of  mules)  is  not  bona  fide 
nor  accompanied  by  delivery  and  removal 
it  is  void.  38  A.  310,  M.  &  T.  Ins.  Company 
yi.  Gerson. 


A  railroad  built  by  a  third  person  on  land 
is  a  movable.  39  A.  666,  Woodward  vs.  N. 
E.  Railroad  Company. 

Mules  placed  on  land  by  third  person  are 
not  immovable  by  destination.  31  A.  748, 
Boisse  vs.  Dickson. 

Movables  sold  conditionally  and  made 
immovables  by  destination  do  not  pass  to 
the  vendee  until  paid  for,  and  the  vendee 
can  not  defeat  vendor's  right  to  the  prop-* 
erty  by  mortgaging.  47  A.  1468,  Baldwin 
vs.  Sheriff. 

Movables  attached  to  a  factory  if  factory 
is  immovable,  are  immovable  by  destina^ 
tion.  47  A.  1496,  Maginnis  vs.  Oil  Com- 
pany ;  49  A.  123,  Canal  Bank  vs.  Leeds. 

The  privilege  of  the  unpaid  vendor  on 
the  movable  is  not  lost  because  vendee 
places  it  on  a  plantation  for  its  improve^ 
ment.  49  A.  1045,  Walbum-Swenson  Com- 
pany vs.  Darrell. 


Art.  469  [460].   Mode  of  Attachment  to  Immobilize. 

The  owner  is  supposed  to  have  attached  to  his  tenement  or  build- 
ing forever  such  movables  as  are  affixed  to  the  same  with  plaster, 
or  mortar,  or  such  as  can  not  be  taken  off  without  being  broken  or 
injured,  or  without  breaking  or  injuring  the  part  of  the  building  to 
which  they  are  attached. 

C.  N.  625,  528;  11  M.  278;  Toul.  Iir,  p.  13;  XIV,  p.  302;  6  R.  424;  5  A.  717;  12  A. 
227;  24  A.  436;  81  N.  Y.  38,  McKeage  vs.  Hanover  Fire  Insurance  Co.;  47  A.  1468,  Bald- 
win vs.  Sheriff;  47  A.  1496,  Maginnis  vs.  Oil  Co. 

Art.  470  [J:62].  Incorporeal  Things.  Incorporeal  things^ 
consisting  only  in  a  right,  are  not  of  themselves  strictly  suscepti- 
ble of  the  quality  of  movables  or  immovables ;  nevertheless  they 
are  placed  in  one  or  the  other  of  these  classes,  according  to  the 
object  to  which  they  apply  and  the  rules  hereinafter  established. 

23  A.  9. 

A  pew  in  a  church  is  immovable,  but  not 
rent  note  for  same.  23  A.  9,  Succession  of 
Robt.  Gamble. 


Art.  471  [i63].  Id.  What  Are  Immovables.  The  fol- 
lowing are  considered  as  immovable  from  the  object  to  which  they 
apply: 

The  usufruct  and  use  of  immovable  things. 

A  servitude  established  on  an  immovable  estate. 

An  action  for  the  recovery  of  an  immovable  estate  or  an  entire 
succession. 

C.  N.  526;  2  K.  1;  12  A.  864;  U  A.  637;  31  A.  748. 


It  seems  that  the  action  referred  to  is  one 
of  the  heir.    2  R.  15,  Bonneau  vs.  Poydras. 

Where  testater  orders  his  estate  to  be  sold 
and  distributed  among  certain  legatees, 
their  rights  are  merely  personal.  2  R.  14, 
Bonneau  vs.  Poydras. 

A  servitude  on  an  immovable  is  an  im- 
movable and  must  be  sold  according  to 
2440  and  2275.  31  A.  748;  34  A.  671,  Ken- 
nedy vs.  McCullum. 


Servitude  may  be  shown  by  parol  when 
based  on  prescription.    25  A.  56;  34  A.  674. 

In  conflict  of  laws  the  laws  of  Louisiana 
must  control  the  distribution  of  the  reside 
nary  interest  of  a  succession  in  this  State, 
the  right  of  action  being  an  immovable.  11 
A.  185,  Bone  vs.  Sparrow;  14  A.  537,  Weber 
vs.  Ory. 

A  succession  is  not  an  immovable,  (hough 
the  action  to  recover  it  is.  31  A.  748,  Boisse 
vs.  Diclsson. 
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Of  Things.  Art.  475. 

SECTION  m. 
Of  Movables. 

Art.  472   [464].  Movables.     Estates  are  movable  either  by 
their  nature  or  by  the  disposition  of  the  law. 

11  M.  444;  C.  N.  527;  Merlin  Report  Meubles,  Sec.  5. 

Domicile.  Mobilia^  sequuntur  personam. 
^  Am.  Law  Reg.  164,  156;  9  R.  438,  Suc- 
cession of  Packwood. 

ArL   473    [465].    Things  Movable  by  Their  Nature. 

Things  movable  by  their  nature  are  such  as  may  be  carried  from 
one  place  to  another,  whether  they  move  by  themselves,  as  cattle, 
or  can  not  be  removed  without  an  extraneous  power,  as  inanimate 
things. 

C.N.  528  (lit.). 

Art.  474  [466].  By  Disposition  of  Law;  Personal  Obli- 
gations ;  Corporation  Shares ;  Rents  ;  Annuities.  Things 
movable  by  the  disposition  of  the  law,  are  such  as  obligations  and 
actions,  the  object  of  which  is  to  recover  money  due  or  movables, 
although  these  obligations  are  accompanied  with  a  mortgage ;  obli- 
gations which  have  for  their  object  a  specific  performance,  and 
those  which  from  their  nature,  resolve  themselves  into  damages ; 
shares  or  interests  in  banks  or  companies  of  commerce,  or  industry 
or  other  speculations,  although  such  companies  be  possessed  of 
immovables  depending  upon  such  enterprises.  Such  shares  or 
interests  are  considered  as  movables  with  respect  to  every  associate 
as  long  only  as  the  society  is  in  existence ;  but  as  soon  as  the 
society  is  dissolved,  the  right,  which  each  member  has  to  the  divi- 
sion of  the  immovables  belonging  to  it,  produces  an  immovable 
action. 

In  the  class  of  things  movable  by  the  disposition  of  the  law, 
are  also  considered  perpetual  rents  and  annuities,  whether  they  be 
founded  on  a  price  in  money  or  on  the  price  or  the  condition  of  the 
alienation  of  an  immovable. 

C.  N.  629,  630;  C.  P.  12;  2  R.  1;  21  A.  63;  23  A.  11 ;  47  A.  1614,  In  re  Belton;  42  A. 
1186,  Tax  Collector  ts.  Insurance  Co. 

Hortgaee  notes  movables.  36  A,  20,  Sue-  I      Notes,  bills,  etc.,  are  movable  property, 
cession  of  Thomas.  |  30  A.  876,  City  vs.  M.  and  T.  Ins.  Co. 

Art.  475  [467] .  Movables  Are  Ail  Things  Not  Immova- 
bles. All  things  corporeal  or  incorporeal,  which  have  not  the 
character  of  immovables  by  their  nature  or  by  the  disposition  of 
the  law,  according  to  the  rules  laid  down  in  this  title,  are  considered 
as  movables. 

23  A.  11,372. 

Le$  chases  incorporelles  (res  quoe  intelli-  I  les  droits,     Mackelday,  See  3,   Seo»    152, 
pHHturpar  opposition  a  res  quae  sunt)  sont  \   p.  87. 
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Art.  476.  Civil  Code  of  Louisiana. 

Art.    476    I'iGS].    Materials    for    or   from    Buildings. 

Materials  arising  from  the  demolition  of  a  building,  those  which 
are  collected  for  the  purpose  of  raising  a  new  building,  are  mova- 
bles, until  they  have  been  made  use  of  in  raising  a  new  building. 
But  if  the  materials  have  been  separated  from  the  house  or 
other  edifice,  only  for  the  purpose  of  having  it  repaired  or  added 
to,  and  with  the  intention  of  replacing  them,  they  preserve  the 
nature  of  immovables,  and  are  considered  as  such. 

0.  N.  532;  Toul.  UI,  p.  14;  2  A.  451. 

Art.  477  [469].  Furniture.  The  word  fumiture  made 
use  of  in  the  dispositions  of  the  law,  or  in  the  conventions  or  acts 
of  persons,  comprehends  only  such  fumiture  as  is  intended  for  the 
use  and  ornament  of  apartments,  but  not  libraries  which  happen  to 
be  there,  nor  plate. 

C.  N.  523,  534;  Toul.  II,  p.  407;  III,  p.  18;  XII.  p.  349. 

Art.  478  [470].  **The  Expressions  Movable  Goods, 
Movables  or  Movable  tffects."  The  expressions  movable 
goods^  movables  or  movable  effects^  employed  as  above  stated,  com- 
prehend generally  all  that  is  declared  to  be  movable,  according  to 
the  rules  laid  down  in  this  chapter. 

C.  N.  533,  534,  535,  536;  Toul.  U,  p.  410;  III,  p.l8. 

Art.  479  [471].  **The  Sale  or  Gift  of  a  House  Ready 
Furnished."  The  sale  or  gift  of  a  house  ready  furnished,  in- 
cludes only  such  fumiture  as  is  in  the  house. 

1721 ;  0.  N.  635;  Toul.  Ill,  p.  14. 

Art.  480  [472].  **The  Sale  or  Gift  of  a  House  with 
All  that  is  in  it."  The  sale  or  gift  of  a  house  vjith  all  that  is 
in  it^  does  not  include  the  money,  nor  the  credits  or  other  rights, 
the  titles  of  which  may  be  in  the  house ;  all  other  movable  effects 
are  included. 

1721;  C.  N.  536;  4  N.  S.  664;  Toul.  II,  p.  413:  Pothier  Donat.  Testam.,  Ch.  7,  Art.  4, 
Sec.  5;  48  A.  1222,  Choppin  ts.  Dauphin. 

CHAPTER  2. 

Of   Things    Considered    in    their  Relation    to    those     Who 

Possess  Them. 

Art.  481   [473].     Things    Susceptible  of    Ownership. 

Things,  in  their  relation  to  those  who  possess  or  enjoy  them,  are 
divided  into  two  classes ;  those  which  are  not  susceptible  of  owner- 
ship and  those  which  are. 
c.  N.  537. 

jBe«  divini  juris  sacrce  religiosce  sanctce. 
Bee  l^umani  juris  res  public<B  juris  et  coni' 
munia  civitatum.    Mack.,  p.  91,  Sec.  164. 
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Of  Things.  Art.  487- 

Art.  482  [474].    Things  Not  Susceptible  of  Ownership. 

Atnong  those  which  are  not  susceptible  of  ownership,  there  are 
some  which  can  never  become  the  object  of  it ;  as  things  in  com- 
mon, of  which  all  men  have  the  enjoyment  and  use. 

There  are  things,  on  the  contrary,  which,  though  naturally 
susceptible  of  ownership,  may  lose  this  quality  in  consequence  of 
their  being  applied  to  some  public  purpose,  incompatible  with  pri- 
vate ownership ;  but  which  resume  this  quality  as  soon  as  they 
cease  to  be  applied  to  that  purpose  ;  such  as  the  high  roads,  streets 
and  public  places. 

4M.  8;  C.N.  538;  17  A.  171. 

Art.  483  [485].    Things  Susceptible  of  Ownership,  are 

all  those  which  are  held  by  individuals,  and  which  may  be  alienated 
by  sale,  exchange,  donation,  prescription  or  otherwise. 

Things  in  commerce,  1  Zach.  147. 

Art.  484  [476].  Dispositions  by  Individuals  and  Cor- 
porations. Individuals  have  the  free  disposal  of  the  property 
which  belongs  to  them,  under  the  restriction  established  by  law. 

But  the  property  of  corporations  of  cities,  or  other  corporations, 
is  administered  according  to  laws  and  regulations  which  are  peculiar 
to  them,  and  can  only  be  alienated  in  the  manner  and  under  the 
restrictions  prescribed  in  their  several  acts  of  incorporation. 

c.  N.  637. 

Art.  485  [477].  Vacant  Successions  Go  to  State.    The 

succession  of  persons  who  die  without  heirs,  or  which  are  not 
claimed  by  those  having  a  right  to  them,  belong  to  the  State. 

917;  C.  N.  539;  5  R.  9;  12  R.  584;  11  A.  59. 

The  State  has  a  right  to  institate  judicial  [  a  person  who  dies  without  heirs.    44  A. 
proceedings  to  revendicate  the  succession  of  |  433,  Succession  of  Saloy. 

Art.  486  [478].  **The  National  Domain."  The  national 
domain,  properly  speaking,  comprehends  all  the  landed  estate  and 
all  the  rights  which  belong  to  the  nation,  whether  the  latter  is  in  the 
actual  enjoyment  of  the  same,  or  has  only  a  right  to  re-enter  on 
them. 

3M.  303,  307;  0.  N.  540,  541.  542. 

Thinurs  which   belong   to  the   State.    1   I 
Zach.  146.  I 

Art.  487  [479].  Kinds  of  Ownership.  There  may  be 
different  kinds  of  rights  to  things  : 

1.  A  full  and  entire  ownership. 

2.  A  right  to  the  mere  use  and  enjoyment. 

3.  A  right  to  certain  servitudes  due  upon  immovable  estates, 

5  L.  R.  157;  C.  N.  543;  14  A.  285;  16  A.  442. 
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TITLE  II. 


OF    0\A^NERSHIP. 


CHAPTER  1. 
General  Principles. 

Art.  488  [480].  Ownership  is  the  right  by  which  a  thing 
belongs  to  some  one  in  particular,  to  the  exclusion  of  all  other 
persons. 

C.  N.  544;  6  R.  488;  45  A.  965,  Sacceesion  of  Stevens;  Spanish  Code,  348. 


We  have  always  made  it  a  rule  to  pre- 
serve the  titles  to  real  property,  its  modt% 
and  U9t9  in  the  simplicity  in  which  the 
Oode  has  created  them,  and  not  to  intro- 
duce the  complexities  and  refinements  of 
an  artificial  and  foreign  jurisprudence.  8  A. 
168,  Parish  V8.  Municipality  et  aX. 

Patrimony  can  not  be  acquired  or  sold 
considered  in  reference  to  the  person.  2 
Zach.  386. 


Reputation  ^^an  absolute  right^^^  a  '•^jus 
in  rem.''  (?)  48  A.  908,  Harris  vs.  Minvielle. 

Dominum  jura  in  re  et  jura  ad  rem.  2  Mar- 
cad6,  343,  Sec.  336. 

Property  or  ownership,  according  to  its 
nature  is  an  unlimited  and  exclusive  right. 
Dominum  consists  in  the  ownership  of  a 
corporeal  thing.  Mack.,  Cap.  2,  Tit.  1, 
Sec.  272,  p.  158;  Sec.  299,  p.  149. 


Art.  489  [481].  Id.  In  Whom  Vested.  The  ownership 
of  a  thing  is  vested  in  him  who  has  the  immediate  dominion  of  it, 
and  not  in  him  who  has  a  mere  beneficiary  right  in  it. 

45  A.  965,  Succession  of  Stevens ;  45  A.  1002,  Yale  &  Bowling  vs.  Bond  &  Williams. 


Ownership  continues  notwithstanding  es- 
tablishment of  a  perpetual  servitude.  37  A. 
426,  Cotton  Ex.  vs.  Board  of  Assessors. 


Inchoate  title  to   land   is  property. 
Peters,  118. 


Art.  490  [482].  Id.  Perfect  and  Imperfect.  Ownership 
is  divided  into  perfect  and  imperfect. 

Ownership  is  perfect,  when  it  is  perpetual,  and  when  the  thing 
is  unincumbered  with  any  real  right  towards  any  other  person  than 
the  owner. 

On  the  contrary,  ownership  is  imperfect,  when  it  is  to  terminate 
at  a  certain  time  or  on  a  condition ;  or  if  the  thing,  which  is  the 
object  of  it,  being  an  immovable,  is  charged  with  any  real  right 
toward  a  third  person  ;  as  a  usufruct,  use  or  servitude. 

When  an  immovable  is  subject  to  a  usufruct,  the  owner  of  it 
is  said  to  possess  the  naked  ownership. 

(Amended) ;  45  A.  965,  Succession  of  Stevens;  45  A.  1002,  Yale  &  Bowling  vs.  Bond 
<&  Williams. 


Natural  gas.    29  Am.  Law  Reg.,  p.  93. 

Imperfect  ownership  may  be  for  life,  but 
is  distinct  from  usufruct.  34  A.  559,  Mar- 
shall vs.  Pearce;  see  32  A.  374,  In  Matter  of 
Morgan  R.  R.  Co. 


The  tomb  owner  is  without  riffht  to  cause 
the  removal  of  the  remains  of  ue  dead  de- 
posited under  assurance  that  the  renudns 
should  rest  forever  in  the  tomb.  48  A.  1217, 
Choppin  vs.  Dauphin. 
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Art.  491  [483].  Perfect  Ownership  gives  the  right  to  use, 
to  enjoy  and  to  dispose  of  one's  property  in  the  most  unlimited 
manner,  provided  it  is  not  used  in  any  way  prohibited  by  laws  or 
ordinances. 

Persons  who  reside  out  of  the  State,  can  not  dispose  of  the 
1  property  they  possess  here,  in  a  manner  different  from  that  pre- 
scribed by  its  laws. 

10,  1696;  C.  N.  544:  15  A.  154;  An  exception  as  to  movables  under  Art.  10, 2  R.  258; 
52  A.  385;  see  Mack.,  p.  149,  Tit.  3,  Sec.  299;  49  A.  630,  Saccesslon  of  Petit;  48  A.  158, 
Succession  of  McCan ;  45  A.  1244,  Sacoession  of  Gaines ;  44  A.  502,  Oldstein  yb.  Building 
Association. 

Art.  492  [484].  Imperfect  Ownership  only  gives  the 
right  of  enjoying  or  disposing  of  property,  when  it  can  be  done 
without  injuring  the  rights  of  others ;  that  is,  those  who  may  have 
real  or  other  rights  to  exercise  upon  the  same  property. 

49  A.  143,  Ban)(  vs.  David;  48  A.  158, 1219,  Choppin  vs.  Daupliin. 

Art.  493  [485].  Ownership  Implies  Owner.  The  right 
of  ownership  necessarily  supposes  a  person  in  whom  this  right 
exists ;  whether  the  owner  be  a  real  person,  such  as  an  individual, 
or  a  civil  or  intellectual  person,  such  as  a  corporation. 

Art.  494  [486].  Whole  of  Can  Not  Exist  in  Two  Per- 
sons. It  is  of  the  essence  of  the  right  of  ownership  that  it  can  not 
exist  in  two  persons  for  the  whole  of  the  same  thing ;  but  they  may 
be  the  owners  of  the  same  thing  in  common,  and  each  for  the  part 
which  he  may  have  therein. 

Art.  495  [487].  Two  Titles.  He  who  has  once  acquired  the 
ownership  of  a  thing  by  one  title,  can  not  afterwards  acquire  it  by 
another  title ;  unless  it  be  to  supply  a  deficiency  in  the  first  title. 

On  the  other  hand,  nothing  prevents  a  thing  due  to  a  person 
under  one  title  from  being  also  due  to  him  under  another,  as,  for 
example,  when  a  thing  has  been  sold  and  is  afterwards  bequeathed 
to  the  same  person  by  the  owner. 

See  2443,  as  amended  by  Act  87  of  1871. 

Art.  496  [488] .  Ownership  and  Possession.  The  own- 
ership and  the  possession  of  a  thing  are  entirely  distinct. 

The  right  of  ownership  exists  independently  of  the  exercise  of 
it.  The  owner  is  not  less  the  owner  because  he  performs  no  act  of 
ownership,  or  because  he  is  disabled  from  performing  any  such  acts, 
or  even  because  another  performs  such  acts  without  the  knowledge 
or  against  the  will  of  the  owner. 

But  the  owner  exposes  himself  to  the  loss  of  his  right  of  own- 
ership in  a  thing  if  he  permits  it  to  remain  in  the  possession  of  a 
third  person  for  a  time  sufl&cient  to  enable  the  latter  to  acquire  it 
by  prescription. 

3472;  48  A.  344,  Michel  vs.  Stream. 
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Art.  497  [489].  Expropriation  of  Ownership.    No  one 

can  be  deprived  of  his  property  unless  for  some  purpose  of  public 
utility,  and  on  consideration  of  an  equitable  and  previous  indemnity 
and  in  a  manner  previously  prescribed  by  law. 

By  an  equitable  indemnity,  in  this  case,  is  understood  not 
only  a  payment  for  the  value  of  the  thing  of  which  the  owner  is 
deprived,  but  a  remuneration  for  the  damages  which  may  be  caused 
thereby. 

2626;  C.N.  545;  9L.  206;  20  A.  308;  R.  S.  698,710;  Acts  1853,  No.  174;  Acts  1855, 
No.  38;  U.  S.  Const.,  Art.  4,  amendments;  46  A,  652,  Hyde  vs.  Teal;  45  A.  1297,  Will- 
iams et  al.  vs.  Judge. 


Where  a  railroad  company  builds  in  a 
public  street  an  elevated  embankment  for 
its  roadbed,  the  effect  of  which  is  to  seriously 
impair  and  obstruct  the  access  to  plaintiff's 
property  and  impair  its  value,  it  is  not 
protected  by  showing  corporate  authority 
for  the  work.  41  A.  808,  Griffin  vs.  Railroad 
Company. 

Constitution  allows  expropriation  of  land 
for  railroad  necessities  on  previous  payment 


of  value  and  of  damages  where  any  have 
been  sustained.  42  A.  749,  Railroad  Co.  vs. 
Hollingsworth. 

A  municipal  corporation  has  no  right  to 
enforce  ordinances  which  it  has  the  power 
to  pass  by  tine,  imprisonment  or  other 
penalty,  unless  the  right  has  been  unques- 
tionably conferred  by  the  lawgiver.  45  A* 
1405,  State  vs.  Lochte. 


Art.  498  [490].  Right  of  Accession,  The  ownership  of 
a  thing,  whether  it  be  movable  or  immovable,  carries  with  it  the 
right  to  all  that  the  thing  produces,  and  to  all  that  becomes  united 
to  it,  either  naturally  or  artificially. 

This  is  called  the  right  of  accession. 

509;  C.  N.  546,  547;  48  A.  177,  Succession  of  McCan. 


A  mortgage  attaches  to  batlure  subse- 
quently formed.  33  A.  547,  Hollingsworth 
vs.  Chaff e. 

Prescription  for  action  for  rents  and  reve- 
nues where  possessor  is  in  bad  faith.    33  A. 


1178,  Walling  vs.  Moorfield;  and  where 
possessor  is  in  good  faith.  35  A.  779,  Suc- 
cession of  Gillespie. 


Batture. 
Chaffe. 


33   A.   547,   Hollingsworth  vs. 


CHAPTER  2. 

Of  the  Right  of  Accession  to  What  is  Produced  by  the  Thing. 

Art.  499  [491].   Accession;  Fruits;  Increase.    Fruits  of 

the  earth,  whether  spontaneous  or  cultivated ;  civil  fruits,  that  is 

the  revenues  yielded  by  the  property  from  the  operation  of  the  law 

or  by  agreement ;   and  the  young  of  animals  belong  to  the  owner 

by  right  of  accession. 

(Amended);  C.  N.  547;  3  M.  374;  11  L.  R.61,Orsovs.  Orso;  see  notes  to  preceding 
article;  3  TouL,  p.  72. 


Prescriptioti,  see  3628  and  notes;  3  L.  551, 
Giossellin  vs.  Abat. 

Omni»  cau%a  consequent  on  the  XiiU  con- 
testatio.  Reparation  for  the  advantages 
which  are  withdrawn  from  the  plaintiff 
through  the  continuance  of  the  suit  fruits 
interests,  and  fruits  not  gathered.  8  Sav. 
240-251. 


'*  The  right  to  recover  the  value  of  the 
services  of  the  slaves  is  a  part  of  the  so- 
called  omnis  causa  of  the  civilians  and  par- 
takes of  the  nature  of  the  real  action  which 
it  follows.  14  A.  175,  Bisland  vs.  Pro- 
vosty. 
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Art.  500  [J:92].    The  Young  of  Animals   belong  to  the 
owner  of  the  mother  of  them  by  right  of  accession. 

(Amended.) 

Art.  501  [493].     Fruits  Grown   by  New  Owner.    The 

fruits  produced  by  the  thing  belong  to  its  owner,  although  they  may 
have  been  produced  by  the  work  and  labor  of  the  third  person,  or 
from  seeds  sown  by  him,  on  the  owner's  reimbursing  such  person 
his  expenses. 

C.N.  548;  3  Toul.,  p.  71. 


The  maxim  that  res  succedit  in  locum  pretii 
tt  pretitum  succedit  in  lo<^m  rei  applies  par- 
ticularly to  a  university  of  things  claimed 


by  universal  title  and  not  an  object  of  par- 
ticular succession.    Maclc.,  p.  89,  Sec.  155. 


Art.  502  [494:].   Possessor's  Rights  as  to  Fruits.    The 

products  of  the  thing  do  not  belong  to  the  simple  possessor,  and 
must  be  returned  with  the  thing  to  the  owner  who  claims  the  same,, 
unless  the  possessor  held  it  bona  fide. 


C.  X.  649. 

Improvements  on  public  lands  give  no 
right  to  compensation  against  the  party 
entering  same.  115  U.  ».  392,  Deffeback 
vs.  Hanke;  115  U.  8. 408,  Sparks  vs.  Pearce. 


In  France  the  heir  of  the  possessor  in  bad 
faith  becomes  owner  of  the  fruits  received 
by  him  in  good  faith.    1  Zach.  175. 


Art.  503  [495].  Bona  Fide  Possessor.  He  is  bona  fide 
possessor  who  possesses  as  owner  by  virtue  of  an  act  sufficient  in 
terms  to  transfer  property,  the  defects  of  which  he  was  ignorant 
of.  He  ceases  to  be  a  bona  fide  possessor  from  the  moment  these 
defects  are  made  known  to  him,  or  are  declared  to  him  by  a  suit 
instituted  for  the  recovery  of  the  thing  by  the  owner. 

3461,  3478,  3506,  506,  2314,  3451,  3473,  3480;  C.  N.  650;  6  L.  R.  2^6;  11  M.  675;  1  N. 
8.406;  2N.  S.  564;  10  R.  178;  6  A.  366;  9  A.  171;  10  A.  645;  12  A.  546;  15  A.  237;  44  A. 
76,  Durbridge  vs.  Crowley;  26  A.  733;  44  A.  858,  Green  vs.  Moore. 

the  bad  faith.  38  A.  836,  Huyge  vs.  Brink- 
man;  44  A.  76,  Durbridge  vs.  Crowley. 

The  suit  must  be  petitory.  38  A.  839, 
Huyge  vs.  Brinkman. 

The  defects  must  be  hidden  or  concealed, 
and  if  apparent,  ignorance  of  the  law  will 
not  excuse.  41  A.  494,  Dohan  vs.  Mur- 
dock ;  see  41  A.  649,  Montgomery  vs.  Whit- 
field; 46  A.  882,  Beard  vs.  Lufrien. 


The  mere  notification  of  a  defect  of  title 
l^  real  owner  does  not  place  possessor  in 
biid  faith  as  far  as  fniits  and  prescription 
are  concerned.  There  must  he  suit.  3463, 
3482. 

Mala  fides  superveniens  non  nocet.  Beard 
vs.  Morancy,  2  A.  848;  16  L.  419;  38  A. 
150,  Hutchinson  vs.  Jamison. 

Possessory  action  does  not  always  create 


CHAPTER  3. 

O/  the  Right  of  Accession  to  What  Unites  or  Incorporates  Itself  to 

the  Thing. 

Art.  504  [496].  Accessional  Things.  All  that  which 
becomes  united  to  or  incorporated  with  the  property,  belongs  to  the 
owner  of  such  property,  according  to  the  rules  hereafter  estab- 
lished. 


646,  668;  C.  N.  551;  18  L.  122. 
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SECTION  I. 
Of  the  Right  of  Accession  in  Relation  to  Immovables. 

Art.  505  [497].    Ownership  of  Soil;  Above;  Beneath. 

The  ownership  of  the  soil  carries  with  it  the  ownership  of  all  that 
is  directly  above  and  under  it. 

The  owner  may  make  upon  it  all  the  plantations,  and  erect  all 
the  buildings  which  he  thinks  proper,  under  the  exceptions  estab- 
lished in  the  title :  Of  Servitudes. 

He  may  construct  below  the  soil  all  manner  of  works,  digging 
as  deep  as  he  deems  convenient,  and  draw  from  them  all  the  benefits 
which  may  accrue,  under  such  modifications  as  may  result  from 
the  laws  and  regulations  concerning  mines  and  the  laws  and  regu- 
lations of  the  police. 

646,  668;  C.  X.  552;  11  R.  225. 

Trees  hanging  over  neighbor's  land,  691. 

Mills  belong  to  the  soU.    28  A.  793. 

A  purtenenee  is  a  thing  united  to  another 
with  the  intention  that  it  shall  remain  for 
its  perpetual  use.    Mack.  89,  Sec.  159. 


Treasure  found  on  an  immovable  is  an 
accession  for  the  one- half  belong! ns^  to  the 
owner  of  the  soil.  3423;  Mack.,  p.  141,  See. 


Sic  uUre  tuo  est  aliennm  non  loedas. 
1046,  Wilson  vs.  Telephone  Co. 


41  A. 


Art.  506  [498].  Presumption  as  to  Ownership  of  Con- 
struction! etc.  All  the  constructions,  plantations  and  works, 
made  on  or  within  the  soil,  are  supposed  to  be  done  by  the  owner, 
and  at  his  expense,  and  to  belong  to  him,  unless  the  contrary  be 
proved,  without  prejudice  to  the  rights  of  third  persons,  who  have 
acquired  or  may  acquire  by  prescription  the  property  of  a  subter- 
raneous piece  of  ground  under  the  building  of  another,  or  of  any 
part  of  the  building. 

C.  N.  558;  2  R.  133;  23  A.  138;  3  Toul  ,  p.  81;  47  A.  1468.  Baldwin  vs.  Young, 
Sheriff. 


Art.  507  [4991.  Constructions,  etc.,  by  Owner  with 
riaterials  of  Another.  If  the  owner  of  the  soil  has  made  con- 
structions, plantations  and  works  thereon,  with  materials  which 
did  not  belong  to  him,  he  has  the  right  to  keep  the  same,  whether 
he  has  made  use  of  them  in  good  or  bad  faith,  on  condition  of  re- 
imbursing their  value  to  the  owner  of  them  and  paying  damages, 
if  he  has  thereby  caused  him  any  injury  or  damage. 


C.  N.  554. 

Where  movables  are  sold  to  a  plantation 
conditionally  upon  payment  of  price,  title 
remains  in  vendor  till  price  is  paid.  The 
fact  that  the  thing  is  an  immovable  by  des- 


tination does  not  affect  vendors^  ri^ht  to 
possession.  47  A.  1466,  Baldwin  vs.  Younff, 
Sheriff. 


Art.    508     [500].    Constructions    by   Third    Persons. 

When  plantations,  constructions  and  works  have  been  made  by  a 
third  person,  and  with  such  person^s  own  materials,  the  owner  of 
the  soil  has  a  right  to  keep  them  or  to  compel  this  person  to  take 
away  or  demolish  the  same. 
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If  the  owner  requires  the  demolition  of  such  works,  they  shall 
be  demolished  at  the  expense  of  the  person  who  erected  them, 
without  any  compensation ;  such  person  may  even  be  sentenced  to 
pay  damages,  if  the  case  require  it,  for  the  prejudice  which  the 
owner  of  the  soil  may  have  sustained. 

If  the  OAvner  keeps  the  works,  he  owes  to  the  owner  of  the 
materials  nothing  but  the  reimbursement  of  their  value  and  of  the 
price  of  workmanship,  without  any  regard  to  the  greater  or  less 
value  which  the  soil  may  have  acquired  thereby. 

Nevertheless,  if  the  plantations,  edifices  or  works  have  been 
made  by  a  third  person  evicted,  but  not  sentenced  to  make  restitu- 
tion of  the  fruits,  because  such  person  possessed  bona  fide^  the 
owner  shall  not  have  a  right  to  demand  the  demolition  of  the 
works,  plantations  or  edifices,  but  he  shall  have  his  choice  either  to 
reimburse  the  value  of  the  materials  and  the  price  of  workman- 
ship, or  to  reimburse  a  sum  equal  to  the  enhanced  value  of  the 
soil. 

Fragment  Gragorien  Code,  p.  80,  No.  2;  C.  N.  555;  C.  C.  3453,  3454;  1  N.  S.  660;  16 
L.  414:  18  L.  70;  2  R.  133,  188;  11  R.  225;  12  R.  44;  2  A.  376,  403;  12  A,  545;  14  A.  338; 
16  A.  85,  91 ;  23  A.  138;  15  Wall.  624;  O.  0.  11 :  2  A.  12;  42  A.  402,  Miller  V8.  Shumaker; 
49  A.  1485. 


Don't  appl7  to  settlement  on  national 
domain  of  United  States.    4  A.  519. 

Applies  to  possessors  in  bad  faith.  42  A. 
770,  Scolt  vs.  Scott- 

Tax  Sale.— In  case  of  tax  sale  where 
nallities  charged  against  a  deed  are  not 
patent  on  its  Face  tbe  purchaser  is  in  good 
faith.    35  A.  1087,  Hickman  vs.  Dawson. 

In  case  of  possession  under  void  patent. 
28  A.  720,  McCastle  vs.  Clansy. 

Under  a  void  tax  title,  39  A.  410,  Barron 
vs.  Wilson. 

Improvements.— Improvements  remain 
the  properly  of  the  possessor  until  paid  for 
or  ordered  to  be  removed  and  he  owes  no 
rent  therefor.  34  A.  1163,  Kibbe  vs.  Camp- 
bell. 

If  possessor  in  bad  faith  clears  land  he 
is  entitled  to  indemnitication,  since  owner 
can  not  remove  improvements.  16  A.  91, 
Cannon  vs.  White;  35  A.  977;  33  A.  744; 
42  A.  770. 

Until  owner  elects  to  retain  them,  com- 
pensation for  improvements   can   not   be 


claimed  by  possessor  in  bad  faith.    37  A 
861,  Citizens  Bank  vs.  Moreau. 

Price  of  materials  and  cost  of  workman- 
ship must  be  paid  possessor  in  bad  faith. 
33  A.  745,  Heirs  of  Wood  vs.Nicholls;  26 
A.  588,  Wilson  vs.  Benjamin;  49  A.  1485, 
Aronstein  vs.  Irvine 

If  owner  wishes  to  pay  enhanced  value  of 
soil  he  must  show  by  evidence  what  that  is. 
38  A.  150,  Hutchinson  vs.  Jamison. 

Where  construction  is  partly  on  plaintiff's 
land  and  partly  on  defendant's,  defendant 
must  be  allowed  to  remove.  26  A.  366, 
Gordon  vs.  Fahrenberg  &  Penn. 

Trespasser  can  not  recover  in  a  petitory 
aclion  for  improvements.  4  A.  145,  Wood 
&  Curtis  vs.  Lyle;  2  A.  403,  Anselm  vs. 
Brashear. 

Under  the  Roman  law  the  possessor  had 
not  an  action  to  recover  cost  of  construc- 
tions {impensce).  The  law  gave  the  action 
in  some  cases  as  in  the  judida  divisona.  In 
other  cases  the  right  is  only  exercised  by 

I  exception  or    detention  of  the  property. 

!  Mack.,  p.  91,  Sec.   161;  76.  Sec.  282,   No. 

I  2,  p.  142. 


Art.  509  [501].  Alluvion  by  Accretion.  The  accretions, 
which  are  formed  successively  and  imperceptibly  to  any  soil 
situated  on  the  shore  of  a  river  or  other  stream,  are  called  alluvion, 

The  alluvion  belongs  to  the  owner  of  the  soil  situated  on  the 
edge  of  the  water,  whether  it  be  a  river  or  stream,  and  whether  the 
same  be  navigable  or  not,  who  is  bound  to  leave  public  that  portion 
of  the  bank  which  is  required  by  law  for  the  public  use. 

C.  N.  556;  6  M.  216;  10  A.  54;  13  A.  105;  R.  S.  318,  498;  46  A.  677,  State  vs.  Buck 
and  Fruit  Company;  49  A.  1688,  White  vs.  Leovy. 
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Art.  510.  Civil  Code  op  Louisiana. 


Riparian  owner  can  not  reduce  batture  to 
private  occupation  without  leaving  for  pub- 
lic use  what  is  needed  for  commerce,  high- 
ways and  streets.  43  A.  217,  Louisiana  Ice 
Mfg.  Co.  vs.  City;  49  A.  539,  Construction 
Co.  vs.  Railroad  Co. 

Public  have  use  of  batture,  but  have  no 
right  to  convert  batture  in  front  of  private 
property  to  private  purposes,  such  as  wood 
yards,  saw-mills  and  the  lilse.  5  A.  36, 
Carrol Iton  Railroad  Co.  vs.  Winthrop ;  46  A. 
663,  Hyde  vs.  Teal. 

Definition  of  batture,  33  A.  548,  Hollings- 
worth  vs.  Chaffe. 

Cities  do  not  own  batture  and  can  not 
acquire  it  by  prescription  unless  they  own 
the  contiguous  land.  29  A.  281,  282,  Heirs 
of  Leonard  vs.  Baton  Rousre;    10  A.  55, 


Kennedy    vs.     Municipality;    11    A.    788, 
Galennie  vs.  Municipality ;  11  A.  148. 

Sale  or  mortgage  of  property  without  ex- 
press mention  carries  batture  and  nsht  of 
batture.  33  A.  547,  Hollinesworui  vs. 
Chaffe;  6  M.  216.  Except  where  batture 
already  formed  at  date  of  deed  is  so  con- 
siderable as  to  form  a  fit  subject  of  com- 
plete ownership.  8  N.  S.  572,  Cambre  vs. 
Kohn;  11  L.  140. 

When  deed  mentions  as  the  front  bound- 
ary of  the  land  either  a  certain  street  or 
depth  from  a  fixed  rear  line  (35  A.  461, 
Donovan  vs.  City;  26  A.  310,  Winter  vs. 
City),  or  the  levee  (35  A.  209,  Ferriere  vs. 
City),  6  M.  19;  9  M.  656;  8  N.  S.  572;  11 
L.  140.  In  such  case  the  batture  and  right 
of  batture  does  not  pass,  but  remains  in  the 
vendor.    See  455,  861,  862,  863. 


Art.  510,  [502].  Alluvion  by  Dereliction.  The  same 
rule  applies  to  derelictions  formed  by  running  water  retiring  imper- 
ceptibly from  one  of  its  shores  and  encroaching  on  the  other ;  the 
owner  of  the  land,  adjoining  the  shore  which  is  left  dry,  has  a  right 
to  the  dereliction,  nor  can  the  owner  of  the  opposite  shore,  claim 
the  land  which  he  has  lost.  This  right  does  not  take  place  in  case 
of  derelictions  of  the  sea. 

C.N.  557;  6M.  19;  9  M.  656. 

Batture  along  shores  of  Lake  Pontchar-  I  and  does  not  belong  to  contiguous  owner, 
train  nut  susceptible  of  private  ownership  |  34  A.  838-9,  Zeller  vs.  Southern  Yacht  Club. 

Art.  511.  [502].  Land  Removed  by  Floods.  If  the  river 
or  stream,  whether  navigable  or  not,  carries  away  by  a  sudden 
irruption  a  considerable  tract  of  land  from  an  adjoining  field, 
which  tract  of  land  is  susceptible  of  being  identified,  by  carrying 
the  same  on  a, field  lower  down,  or  on  the  opposite  shore,  the  owner 
of  the  tract  of  land  thus  carried  away,  may  claim  his  property, 
provided  he  does  it  within  a  year,  or  even  after  the  year  has  elapsed, 
if  the  person,  to  whose  land  the  soil  thus  carried  away  has  been 
united,  has  not  yet  taken  possession  of  the  same. 

C.  N.  559;  Toul.  Ill,  p.  106. 

Art.  512.  [504].  Islands  or  Bars  in  Navigable  Streams. 

Islands  and  sand  bars  which  are  formed  in  the  beds  of  navigable 
riyers  or  streams,  and  which  are  not  attached  to  the  bank,  belong 
to  the  State,  if  there  be  no  adverse  title  or  prescription. 

C.  N.  660;  Oleron  Art.  34;  Toul.  iU,  p.  107;  XII,  pp.  450,  476. 

What  are  navigable  streams.    3S  A.  752,  I 
Goodwill  vs.  Police  Jury.  | 

Art.  513.  [505].  Id.  In  Streams  Not  Navigable.  Islands 
and  sand  bars  which  are  formed  in  streams  not  navigable,  belong 
to  the  riparian  proprietors,  and  are  divided  among  them  according 
to  the  rules  prescribed  in  the  following  articles : 

C.N.  561;  2  Bla.  Com.  251. 
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Op  Ownership.  Art.  519. 

Art.  514  [506].  Id.  Division  of.  If  the  island  be  formed 
in  the  middle  of  the  stream,  it  belongs  to  the  riparian  proprietors, 
whose  lands  are  situated  on  the  sides  opposite  the  island.  If  they 
wish  to  divide  it,  it  must  be  divided  by  a  line  supposed  to  be  drawn 
along  the  middle  of  the  river.  The  riparian  proprietors  then,  sev- 
erally take  the  portion  of  the  island  which  is  opposite  their  land, 
in  proportion  to  the  front  they  respectively  have  on  the  stream 
opposite  the  island. 

C.  N.  555. 

Art.  515  [507].  Id.  If  on  the  contrary,  the  island  lies  on 
one  of  the  sides  of  the  line  thus  supposed  to  be  drawn,  it  belongs 
to  the  riparian  proprietors  of  the  side  on  which  the  island  is,  and 
must  be  divided  among  them  in  proportion  to  the  front  they 
respectively  have  on  the  stream  opposite  the  island. 

2  Bla.  Com.  262;  Cooper's  Jast.,  lib.  2,  tit.  3. 

Art  516  [508].  Division  of  Alluvion.  If  an  alluvion  be 
formed  in  front  of  the  property  of  several  riparian  proprietors,  the 
division  is  to  be  made  according  to  the  extent  of  the  front  line  of 
each  at  the  time  of  the  formation  of  the  alluvion. 

50  A.  181. 

The  course  of  side  lines  is  of  no  conse-  I 
qnence.  11  A.  699,  Heirs  of  Delord  vs.  City.  | 

Art.  517  [509].  Island  Formed  by  Change  of  River's 
Course.  If  a  river  or  stream,  whether  navigable  or  not,  by  open- 
ing itself  a  new  branch  cuts  off  and  surrounds  the  field  of  any 
individual  owner  of  the  shore,  and  makes  it  an  island,  the  owner 
shall  keep  the  property  of  his  field. 

C.N.  662;  Toul.  UI,  p.  108. 

Art.  518  [510].   Bed  of  Stream  After  Change  of  Course. 

If  a  river  or  stream,  whether  navigable  or  not,  opens  itself  a  new 
bed  by  lea\4ng  its  former  channel,  the  owners  of  the  soil  newly 
occupied  shall  take,  by  way  of  indemnification,  the  former  bed  of  the 
river,  every  one  in  proportion  to  the  quantity  of  land  he  has  lost. 

They  shall  again  take  their  former  property,  if  the  river  or 
stream  returns  to  its  former  channel. 

C.  N.  563. 

Requisites  to  recover.  39  A.  275,  Leonard  I 
Yi,  Baton  Roage.  | 

Art.  519.  [511].  Pigeons,  Bees  or  Fish.  Pegeons,  bees 
or  fish,  which  go  from  one  pigeon-house,  hive  or  fish  pond,  into 
another  pigeon-house,  hive  or  fish  pond,  belong  to  the  owner  of 
those  things ;  Provided ,  such  pigeons,  bees  or  fish  have  not  been 
attracted  thither  by  fraud  or  artifice. 

C.  N.  564. 

Dogs  are  personal  property.  Acts  of  1858,  I 
p.  148.  I 
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Art.  520. .  Civil  Code  of  Louisiana. 

SECTION  II. 

Of  the  Right  of  Accession  in  Relation  to  Movables. 

Art.  520  [512].  Equitable  Considerations.  The  right  of 
accession,  when  it  operates  upon  two  movable  things,  belonging  to 
two  different  owners,  rests  altogether  upon  principles  of  natural 
equity. 

The  following  rules  shall  direct  the  determination  of  the  judge 
in  unforeseen  cases,  according  to  the  peculiar  circumstances  of  such 
cases. 

C.N.  666;  Toul.  UI,  p.  73. 

Art.  521  [513].  Accession  in  Union  of  Accessory  to 
Principal.  When  two  things  belonging  to  different  owners,  and 
which  have  been  united  in  such  a  manner  as  to  form  a  whole,  are 
nevertheless  of  a  nature  to  be  separated,  so  that  one  may  exist 
without  the  other,  the  whole  belongs  to  the  owner  of  the  thing 
which  forms  the  principal  part  under  the  obligation  of  reimbursing 
to  the  other  the  value  of  the  thing  which  has  been  united  to  his 
own. 

C.  N.  666;  Dig.  41 ;  T.  I,  L.  7,  Sec.  7. 
**  Sptcification:'    Mack.,  p.  140,  Sec.  278.  | 

Art.  522  [514].  Id.   What    is    Principal   Thing.     The 

part  which  is  considered  as  principal,  is  that  to  which  the  other  has 
been  united  only  for  the  use,  ornament  or  completion  of  the  other. 

Thus  the  diamond  is  the  principal  part,  with  reference  to  the 
gold  in  which  it  is  set. 

The  coat  itself,  with  reference  to  the  lace,  lining  and  embroid- 
ery. 

C.N.  567;  Toul.  UI,  p.  74. 

Art.  523  [515].   Id.   In  Case  of  Bad  Faith  or  Ignorance. 

Nevertheless  equity  requires  that  there  should  be  some  exception 
to  the  preceding  rule,  when  the  thing  united  is  much  more  precious 
than  the  principal  thing,  and  when  it  has  been  made  use  of, 
unknown  to  the  owner.  In  such  case,  the  owner  may  demand  that 
the  thing  be  separated  and  returned  to  him ;  even  though  some 
injury  should  result  to  the  thing  to  which  it  has  been  united. 

C.  N.  568. 

Art.  524  [516].    Id.   Proportion  in  Value  or  Bulk.     If 

of  the  two  things  united  to  form  one  whole,  the  one  can  not  be  con- 
sidered as  the  accession  of  the  other,  the  most  considerable  in  value 
or  in  bulk,  if  the  value  be  nearly  equal,  shall  be  considered  as  the 
principal. 

C.  N.  669  (lit.). 
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Of  Ownership.  Art.  529. 

Art.  525  [517].  Accession  in  Specification;  Making  an 
Article  from  Materials.  If  an  artificer,  or  any  person  whatever, 
lias  employed  materials  whicli  did  not  belong  to  him,  in  making 
another  article,  whether  the  materials  may  or  may  not  be  brought 
back  to  their  former  shape,  the  person  who  was  the  owner  of  the 
materials,  has  a  right  to  claim  the  thing  which  was  made  out  of 
them,  on  reimbursing  the  price  of  the  workmanship. 

C.  N.  570  (lit.);  4  A.  193;  O.  C  p.  108,  a.  24. 

Art.  526  [518].  Id.  Value  of  Workmanship.  The  rule 
established  in  the  preceding  article  does  not  apply  when  the  work- 
manship is  so  important  that  it  greatly  surpasses  the  value  of  the 
materials  which  have  been  employed.  Industry,  then,  is  consid- 
ered as  the  principal  part,  and  gives  the  workman  a  right  to  keep 
the  thing  which  he  has  made  on  condition  of  reimbursing  the  price 
of  the  materials  which  were  employed. 

C.  N.  671;  Toul.  Ill,  p.  76;  4  A.  193. 

Art.  527  [519].  Id.  When  Thing  Made  is  Owned  in 
Common.  When  a  person  has  employed  materials,  part  of  which 
did  and  part  of  which  did  not  belong  to  him,  in  making  a  thing  of 
a  new  kind,  without  either  part  of  the  materials  being  entirely 
destroyed,  but  in  such  a  manner  that  they  can  not  be  separated 
without  inconvenience,  the  thing  belongs  in  common  to  both  pro- 
prietors, the  share  of  the  one  being  in  proportion  to  the  value  of 
the  materials  which  belonged  to  him,  and  of  the  other  in  proportion 
both  to  the  value  of  the  materials  which  belonged  to  him,  and  of 
the  price  of  the  workmanship. 

r.  N.  572  (lit);  Toul.  Ill,  p.  77. 

Art.  528    [520] .    Accession  in  Confusion ;  Mixing  or 

Mingling  of  Two  Things.  When  a  thing  has  been  formed  by 
a  mixture  of  several  materials  belonging  to  different  proprietors, 
neither  of  which  can  be  considered  as  the  principal  substance,  if 
the  materials  can  be  separated,  the  proprietor,  without  whose  con- 
sent the  mixture  was  made,  may  demand  the  separation. 

If  the  materials  can  not  be  separated  without  inconvenience, 
their  owners  acquire  in  common  the  property  of  the  thing  in  pro- 
portion to  the  quantity,  quality  and  value  of  the  materials  belong- 
ing to  each  of  them. 

C.  X.  573  (lit.);  1  M.  228;  Stackhoiisc  et  als.  vs.  Foley's  Syndics;  3  Toul.,  p.  77. 

-^  -v  Art.  529  [521].  Id.  Proportion  of  Values.  If  the  mate- 
rials belonging  to  one  of  the  proprietors,  be  far  superior  to  the 
others,  both  in  quantity  and  value,  in  that,  case  the  proprietor  of 
the  most  valuable  materials  may  claim  the  thing  resulting  from 
the  mixtiire,  on  reimbursing  to  the  other  the  value  of  his  mate- 
rials. 


C.  X.  r>74  (lit.) ;  Toul.  III.  p.  78. 
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Art.  '):]().  Civil  Code  of  Louisiana. 

Art.  530  1522].    Sale  of  Things  Owned   in  Common. 

When  the  thing  remains  in  common  to  the  proprietors  of  the 
materials  with  which  it  has  been  formed,  it  mnst  be  sold  at  auction 
for  the  common  benefit. 

C.  X.  575  (lit.);  Toul.  HI,  pp.  70, '2 '2. 

Art.  531  |:)2;}I.  Restitution  of  Things  Used  Without 
Owner's  Consent.  In  all  cases  where  the  proprietor,  whose 
materials  have  been  employed  unknown  to  him  in  making  a  thing 
of  another  kind,  has  a  right  to  claim  the  propertj'  of  that  thing,  he 
is  at  liberty  to  demand  either  that  the  materials  be  returned  to  him 
in  the  same  species,  quantity,  weight,  measure  and  quality,  or  that 
their  value  be  paid. 

C.  X.  576  (lit.);  Toul.  Ill,  p.  79;  48  A.  782. 

Art.    532    [524].    Damages    and    Criminal    Liability* 

Damages  may  also  be  recovered  against  those  who  have  employed 
materials  belonging  to  others,  unknown  to  them,  according  to  cir- 
cumstances ;  and  thej'  are  still  liable  to  be  prosecuted  criminallj^ 
should  the  case  require  it. 

0.  X.  577. 

TITLE    III. 
OF  USUFRUCT,  USE  AND  HABITATION. 


CHAPTER  1. 
Of  L  ^sufnict. 

SE    TIOX    1. 
iienf'ral  Briuriphs. 

Art.  533  1527)].  Usufruct  is  the  Right  of  Enjoying  a 
Thing.  Usufruct  is  the  right  of  enjoying  a  thing,  the  propert3^ 
of  which  is  vested  in  another,  and  to  draw  from  the  same  all  the 
profit,  utility  and  advantages  which  it  may  produce,  provided  it  be 
without  altering  the  substance  of  the  thing. 

The  obligation  of  not  altering  the  substance  of  the  thing  takes 
place  only  in  the  case  of  perfect  usufruct. 

029;  ex.  578;  10  A,  358;  11    A.  705;  Toul.  II,  pp.  7^,   324;   XII,    p.   551;    Spanish 
Code,  4(57. 

Usufrncliiary  not  bound  for  debts.     47  A.    I 
842.  (Joodwin  vs.  Xeustadtl;  48  A.  15S-1219.   | 

Art.  534  [5201.  Perfect  and  Imperfect.  There  are  two 
kinds  of  usufruct : 

Perfect  usufruct*   which  is  of  things  which   the   usufructuary 
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Of  Usufruct.  Art.  540. 

can  enjoy  without  changing  their  substance,  though  their  subtance 
may  be  diminished  or  deteriorated  naturally  by  time  or  by  the  use 
to  which  they  are  applied ;  as  a  house,  a  piece  of  land,  furniture, 

and  other  movable  effects. 

And  imperfect  or  quasi  usufruct,  which   is  of   things   which 

would  be  useless  to  the  usufructuar3%  if  he  did    not  consume  or 

expend  them,  or  change   the  substance  of  them,  as  money,  grain, 

liquors. 

(Amended)  O.  C,  p.  110,  a.  2. 

I'sufnict  of  a  given  number  of  bales  of      Gryder,  41  A.  H23;  TiUoii^hip  of  the  Minor 

eoUon  is  imperfecta  and  carries  ownership.       Heirs  of  Jones. 

33  A.  1144,  Succession  of  Uays.  t'     *      ^      «  ...  ,    ,         , 

^  I  sufruet   of  groceries   is  imperfect,  and 

Also  of  a  sum  of  money.  34  A.  402,  Michel      carries  with  it  ownership.    48  A.  TjmO.  JSnc- 

Ts.   Knox;    37  A.  4<il.  Heirs  of  Gryder  vs.      cession  of  Blancand. 

Art.  535  [527].  Perfect  Usufruct  does  uot  transfer  to  the 
usufructuar}'  the  ownership  of  the  things  subject  to  the  usufruct ; 
the  usufructuary  is  bound  to  use  them  as  a  prudent  administrator 
would  do,  to  preserve  them  as  much  as  possible,  in  order  to  restore 
them  to  the  owner  as  soon  as  the  usufruct  terminates. 

10  A.  3*8;   18  A.  285. 

Art.  536  [528].  Imperfect  Usufruct,  on  the  contrary, 
transfers  to  the  usufructuary  the  ownership  of  the  things  subject 
to  the  usufruct,  so  that  he  may  consume,  sell  or  dispose  of  them. 
as  he  thinks  proper, subject  to  certain  charges  hereinafter  prescribed. 

10  L.  R.  9(5. 

At  termination  of  imperfect  usufruct  the  I   A.  0*20,  Tutorship  of  Jones.    See  33  A.  1141 ; 
thiags  consumed  must  be  accounted  for.  41   |  48  A.  580.  Succession  of  Blancand. 

Art.  537  [529].  Incorporeal.  Usufruct  is  an  incorporeal 
thing,  because  it  consists  in  a  right. 

10  L.  9-2.  246. 

Art.  538  [530].  Divisible.  Usufruct  is  divisible;  for  if  this 
right  is  vested  in  several  persons  at  a  time,  there  is  but  one  usu- 
fruct, which  is  divided  among  them,  each  having  his  portion.  The 
reason  is  because  the  object  of  this  right  is  the  receiving  the  fruits 
of  the  thing,  which  are  corporeal  and  divisible. 

Art.  539  [531].  Id.  Usufruct  may,  from  its  origin,  be  con- 
ferred on  several  persons  in  divided  or  undivided  portions. 

10  L.  246:  11  A. 106. 

A  testator  may  confer  usufruct  by  joint 
or  divided  portions.  36  A.  229,  Samuels  vs. 
Brownlee. 

Art.  540  [532].  Title  to.  Usufruct  may  be  established  by 
all  sorts  of  titles  ;  by  a  deed  of  sale,  by  a  marriage  contract,  b\' 
donation,  compromise,  exchange,  last  will,  and  even  by  operation 
of  law. 
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Art.  '}4\.  Civil  C**ue  of  L<jlimana. 

Thus  the  usufruct  to  which  a  father  is  entitled  on  the  estate 
of  his  children  during  the  niarriag^e,  is  a  legal  usufruct. 

Art«.  223.  -i2*;:  C.  X.  .',7!»:   10  A.  2S:   IJ  A.  ^^.5;   14  A.  M*i:   10  L.  1*2. 

Art.  541  [.loIJ  j.  Object  of.  Usufruct  ma\-  be  established  on 
every  description  of  estates,  movable  or  immovable,  corporeal  and 
incorp<^ireai. 

i\  X.  5-1. 

Ofi  iii.iiiovaVf>s  shfHiM  1»^  by  wriiit-n  liile.  The  givinir  the  rett  to  one  for  life  and  the 

7  A.  lo:<.  «Tni»'r  v«.  Gui^-r.  naked  proj^eriv  to  aotiher  is  a  usufruct.   10 

A.  2^. 

Art.  542  [534].  Absolute  or  Conditional.  Usufruct  may 
be  established  simply,  or  to  take  place  at  a  certain  da\%  or  under 
condition ;  in  a  word,  under  all  such  modifications  as  the  person 
who  gives  such  a  right  may  be  pleased  to  annex  to  it 

i  .  X.  bs(}:  Toul.  IH.  p.  249.     Hus^band  and  Wife.  915,  916;  R.  S.  1711. 

Art.  543  [585 J.  Owner  of.  It  may  be  granted  to  all  such 
as  may  be  possessed  of  an  estate,  even  to  communities  or  corpora- 
tions. 

Uio.m*y:  C.  X.5S0:  R.  S.  1711. 

SECTION'   II. 
Of  the  Rights  of  the   Usufructuary. 

Art.  544  [536J.  Fruits.  All  kinds  of  fruits,  natural,  culti- 
vated or  civil,  produced,  during  the  existence  of  the  usufruct,  by  the 
thinks  subject  to  it,  belong  to  the  usufructuary. 

r  Amended;:  ('.  X.  580,  582:  19  L.  509;  18  A.  269;  Spanish  Code,  471. 

Art.  545  [537 J.   Natural,  Cultivated  and  Civil  Fruits. 

Natural  fruits  are  such  as  are  the  spontaneous  product  of  the 
earth ;  the  product  and  increase  of  cattle  are  likewise  natural 
fruits. 

The  fruits,  which  result  from  industr}^  bestowed  on  a  piece  of 
ground,  are  those  which  are  obtained  by  cultivation. 

Civil  fruits  are  rents  of  real  property,  the  interest  of  money, 
and  annuities. 

All  other  kinds  of  revenue  or  income  derived  from  property 
by  the  operation  of  the  law  or  private  agreement,  are  civil  fruits. 

i '.  X.  5>*3.  5^4:  0  A.  <>34,  Childers  vs.  Johnson. 

Art.  546  (:>38|.    Natural  and  Cultivated   Fruits.     The 

natural  fruits,  or  such  as  are  the  product  of  industry,  hanging 
by  branches  or  by  roots  at  the  time  when  the  usufruct  is  open, 
belong  to  the  usufructuar}-. 

Fruits  in  the  same  state,  at  the  moment  when  the  usufruct  is 

132 

Digitized  by  VjOOQIC 


Of  Usufruct.  Art.  551. 

at  an  end,  belong  to  the  owner,  without  being  obliged  to  compen- 
sate the  other,  for  either  work  or  seeds. 

C.  N.  5S5;  20  A.  169;  22  A.  499;  10  L.  96;  47  A.  905,  Tutorship  of  Crane. 

A  crop  bangiD^  by  the  roots  when  the 
usufraet  is  opened  belongs  to  the  U3Ufrucui- 
ary.    45  A.  431,  Caire  vs.  Her  Creditors. 

Art.  547  [540].  Civil  Fruits.  Reuts  and  income  of  prop- 
ert3%  interest  of  money,  and  annuities,  and  other  civil  fruits,  are 
supposed  to  be  obtained  day  by  day,  and  they  belong  to  the  usu- 
fructuary, in  proportion  to  the  duration  of  his  usufruct,  and  are  due 
to  him,  though  they  may  not  be  collected  at  the  expiration  of  his 
usufruct. 

i\  X.  586;  1  Feb.  part  1,  cap.  I,  Sec.  20;  III  Toul.,  pp.  200.  266.  XII.  p.  212;  47  A. 
905.  Tutorship  of  Crane. 

Art.  548  [541  ].  The  Usufruct  of  a  House  carries  with  it  the 
enjoj^ment  of  the  house,  of  the  profits  which  it  may  bring,  and  indeed 
of  such  furniture  as  is  permanenth^  fixed  therein,  even  should  the 
title  b}'  which  the  usufruct  is  established  make  no  mention  of  the 
same. 

C.  \.  589;  III  Toul.,  p.  268,  VII,  pp.  542,  543. 

Art.  549  [542].  Consumable  Things.  If  the  usufruct 
includes  things,  which  can  not  be  used  without  being  expended  or 
consumed,  or  without  their  substance  being  changed,  the  usufructu- 
ary has  a  right  to  dispose  of  them  at  his  pleasure,  but  under  the 
obligation  of  returning  the  same  quantitj^  qualit}-  and  value  to  the 
owner,  or  their  estimated  price,  at  the  expiration  of  the  usufruct. 

534.  667;  C.  X.  587;  3  A.  494:  48  A.  578,  Succession  of  Blanchand. 

Art.  550  [543].  Things  that  Deteriorate.  If  the  usu- 
fruct comprehends  things  which,  though  not  consumed  at  once,  are 
gradually  impaired  by  wear  and  decay,  such  as  furniture,  the  usu- 
fructuary has,  in  like  manner,  a  right  to  make  use  of  them  for  the 
purposes  for  which  they  are  intended,  and  at  the  expiration  of  the 
usufruct  he  is  obliged  only  to  restore  them  in  the  state  in  which 
the}-  may  be,  provided  they  have  not  been  impaired  through  his 
fault  or  neglect. 

And  even  should  any  of  these  things  be  entirely  worn  out  by 
use  at  the  expiration  of  the  usufruct,  the  usufructuary  is  not  bound 
to  make  good  the  same. 

667:  C.  X.  589;  3  A.  494. 

Art.  551  [544].   Profits;  Trees;  Stones;  Sand;  Earth. 

The  usufructuary  has  the  right  to  draw  all  the  profits  which  are 
usually  produced  by  the  thing  subject  to  the  usufruct. 

Accordingly  he  may  cut  trees  on  land  of  which  he  has  the 
usufruct,  take  from  it  earth,  stones,  sand  and  other  materials,  but 
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Art.  532.  Civil  Code  op  Louisiana. 

for  his  use  only,  aud  for  the  amelioration  and  cultivation  of  the 
land,  provided  he  act  in  that  respect  as  a  prudent  administrator, 
and  without  abusing  this  right. 

500. 

Art.  552  (r)45J.  Mines  and  Quarries.  The  usufructuary 
has  a  right  to  the  enjoyment  and  proceeds  of  mines  and  quarries  in 
the  land  subject  to  the  usufruct,  if  they  were  actually  worked 
before  the  commencement  of  the  usufruct ;  but  he  has  no  right  to 
mines  and  quarries  not  opened. 

C.  X.  598;  Toul.  Ill,  p.  273. 

Art.  553  [546].    Alluvion;   Islands;  Treasure  Trove. 

The  usufructuary  enjoys  the  increase  brought  by  alluvion  to  the 
land  of  which  he  has  the  usufruct,  but  has  no  right  to  islands 
formed  in  a  stream  not  navigable  opposite  the  land ;  they  belong  to 
the  riparian  proprietors,  as  is  prescribed  in  the  title :  Of  Things. 

In  like  manner  he  has  no  right,  not  even  the  right  of  enjoy- 
ment, to  the  treasure  which  may  be  discovered  in  the  land  of  which 
he  has  the  usufruct,  unless  he  himself  has  discovered  it,  in  which 
case  he  shall  only  enjoy  the  right  granted  by  law  to  such  persons 
as  find  a  treasure  in  a  piece  of  land,  the  property  of  another 
person. 

3423;  C.  N.  596,  710;  Toul.  Ill,  p.  273. 

Art.  554  [547] .  Servitude ;  Enclosed  Estate.  The  usu- 
fructuary enjoys  the  rights  of  servitudes,  ways  or  others  due  to  the 
inheritance  of  which  he  has  the  usufruct ;  and  if  this  inheritance 
is  enclosed  within  the  other  lands  of  him  who  has  established  such 
usufruct,  a  way  must  be  gratuitously  furnished  to  the  usufruc- 
tuary by  the  owner  of  the  land  or  by  his  heirs. 

C   X.  697. 

Art.  555    [548j.    Alienation  of  Usufructuary  Rights. 

The  usufructuary  may  enjoy  by  himself  or  lease  to  another,  or 
even  sell  or  give  awaj'  his  right ;  but  all  the  contracts  or  agree- 
ments which  he  makes  in  this  respect,  whatever  duration  he  may 
have  intended  to  give  them,  cease  of  right  at  the  expiration  of  the 
usufruct. 

638,  1499,  2v)81;  C.  X.  595. 

A  leave  granted  by  a  usufructuary  ex- 
pires with  usufruct.  38  A.  1370,  Dickson 
vs.  Dickson. 

Art.  556  [549].   Actions  Competent  to  Usufructuary. 

The  usufructuary  can  maintain  all  actions  against  the  owner  and 
third  persons,  which  may  be  necessary  to  insure  him  the  posses- 
sion, enjoyment  and  preservation  of  his  right. 

(Amended)  1309. 
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Art.  560. 


SECTION  III. 

Of  the  Obligations  of  the  Usufructuary. 

Art.  557  [550].  Inventory.  The  usufructuary  takes  things 
in  the  state  in  which  they  are ;  but  he  can  not  obtain  possession  of 
the  things  subject  to  the  usufruct,  without  having  caused  to  be 
made  in  presence  of  the  owner,  or  after  the  owner  has  been  duly 
summoned,  if  he  be  within  the  State,  an  inventory  with  the  estimated 
value  of  the  estate,  both  movable  and  immovable,  subject  to  the 
usufruct,  by  a  notary  public  duly  authorized  by  the  judge  to  that 
effect,  and  in  the  presence  of  two  witnesses. 

If  the  owner  be  absent  from  the  State,  and  is  not  represented 
by  an\'  person  therein,  the  judge  shall  appoint  a  counsel  for  him  to 
assist  at  the  inventory. 

C.  N.  600:  11  A.  297;  U  A.  667;  15  A.  588;  Spanish  Code,  491. 


Tbe  act  of  1844,  which  gives  the  survivor 
the  usufruct  of  the  community  properly, 
does  not  dispense  the  parry  who  claims  the 


benelit  of  its  provisions  from  having  an  In- 
ventory taken.  14  A.  667,  Saloy  vs.  Chex- 
nayder;  see  also  29  A.  721  and  36  A.  117. 


Art.  558  [551].  Security.  The  nsufructuary  mnst  give 
security  that  he  will  use,  as  a  prudent  administrator  would  do,  the 
movables  and  immovables  subject  to  the  usufruct,  and  that  he  will 
faithfulh'  fulfil  all  the  obligations  imposed  on  him  by  law,  and  b}' 
the  title  under  which  his  usufruct  is  established. 


629 


C. N.  601;  2  A. 43;  12  A.  459,  885;  14  A.  356;  18  A.  285. 


Secmity  may  be  dispensed  wiih  by  testa-  I 
tor.     36  A.  233,  Samuels  vs.  Brownlee.  | 

Art. 559  [552 J.    Id.   Amount;  Dispensation  from.   The 

amount  of  this  security  shall  be  the  estimated  value  of  the  mova- 
bles subject  to  the  usufruct,  according  to  the  inventory,  and  such 
further  sum  as  shall  be  fixed  by  the  judge  according  to  the  nature 
of  the  immovable  property  subject  to  the  usufruct,  to  answer  for  the 
damages  which  the  usufructuary  or  those  for  whom  he  is  responsi- 
ble, may  commit  thereon. 

This  security  may  be  dispensed  with,  in  favor  of  the  usufructu- 
ary, b}-  the  act  by  which  the  usufruct  is  established. 

(Amended)  C.  N.  601;  2  A.  30;  10  A.  366;  12  A.  468,  885;  14  A.  350;  36  A.  233, 
Samuels  vg.  Brownlee. 

Art.  560  [553].  Id.  Father  or  Mother ;  Seller  Neither 
the  father  nor  mother  having  the  legal  usufruct  of  the  estate  of 
their  children,  nor  the  seller,  under  the  reservation  of  the  usufruct, 
is  required  to  give  this  security. 

(Amended.)  915,  916,  601,  1753,  2382;  12  R.  172;  12  A.  430;  R.  S.  1710,  1711.  029; 
26  A.  195:  16  A.  209;  13  A.  157;  19  A.  14;  20  A.  159;  Acts  1871,  No.  87;  Boi.*se  vs.  Dick- 
son, 31  A.  741,  752;  45  A.  327;  13  A.  143,  Neely  vs.  Stokes;  33  A.  1 ;  39  A.  65;  41  A.  623; 
19  A.  14.  Sue.  Costa;  29  A.  624,  Sue.  Planchet. 

Tbe  leijal  usufruct  does  not  embrace 
marital  portion :  as  usufructuary  the  sur- 
viving: spou«e  is  bound  to  give  security  to 


the  heirs  for  the  marital    portion. 
157,  Conner  vs.  Heirs  of  Conner. 


13  A. 
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Art.  561.  Civil  Code  of  Louisiana. 

Art.  561  [354].  Id.  Liability  in  Case  of  Alienation.    If 

the  usufructuary  sell,  give  away  or  lease  his  right,  he,  as  well  as 
his  security,  is  responsible  for  the  abuse  which  the  person  to  whom 
he  has  assigned  his  rights,  makes  of  the  things  subject  to  the  usu- 
fruct, and  the  damage  he  may  commit  on  them. 

G48. 

Art  562  [555].  Id.  Special  flortgage.  The  usufructuary 
may  for  the  security  required  of  him  bj-  law,  give  a  special  mort- 
gage on  immovable  property  of  sufficient  value  and  unincumbered, 
Ijang  within  the  State. 

Art.  563  (556).  Id.    Investment  on  Failure  to  Give.    If 

the  usufructuary  does  not  give  security  or  a  special  mortgage,  as 
is  prescribed  in  the  preceding  article,  the  immovables  subject  to 
the  usufruct  shall  be  leased  at  public  auction. 

Sums  of  money,  the  usufruct  of  which  has  been  given,  shall 
be  put  out  at  interest  on  good  securit}',  with  the  consent  of  the 
owner,  and  if  he  refuse,  by  the  authority  of  the  judge. 

Movables  subject  to  the  same  usufruct  shall  be  sold  at  public 
auction,  and  the  proceeds  of  the  sale  shall  be  put  out  at  interest  in 
the  manner  above  prescribed. 

The  interest  of  such  sums,  the  amount  of  the  rent  of  the  im- 
movable and  the  products  of  the  sequestered  property  shall,  in  such 
case,  belong  to  the  usufructuary. 

C.  X.  G02;  Toul.  Ill,  p.  280. 

Art.  564  1557).  Id.  In  case  the  usufructuary  does  not  give 
security,  the  owner  has  a  right  to  insist  that  such  furniture  as 
grows  worse  by  use,  be  sold,  that  the  proceeds  ma}'  be  placed  at 
interest,  as  well  as  that  of  merchandise ;  and  in  that  case  the  usu- 
fructuary enjoys  the  interest  during  the  usufruct.  Nevertheless^ 
the  usufructuary  may  claim,  and  the  judge  may  order,  according^ 
to  circumstances,  that  a  part  of  the  furniture  necessary  for  his  use 
be  left  to  him,  under  the  simple  obligation  of  returning  the  same 
at  the  expiration  of  the  usufruct. 

C.  X.  008;  0  Toul.  110. 

Art.  565  [558].  Servitudes.  The  usufructuary  is  bound 
to  suffer  the  servitude  which  existed  on  the  land  of  which  he  has 
the  usufruct,  at  the  time  his  right  commenced. 

Art.  566  [559].  Delay  to  Give  Security.  A  delay  to  give 
security  does  not  deprive  the  usufructuary  of  the  profits  to  which 
he  may  have  a  right ;  they  are  due  to  him  from  the  moment  that 
the  usufruct  accrued. 

C.  X.  G04  (lit). 

Art.  567  [560] .    Care  Required  of  Usufructuary.     It  is 
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the  duty  of  the  usufructuary  to  keep  the  things  of  which  he  has 
the  usufruct,  and  to  take  the  same  care  of  them  as  a  prudent 
owner  does  of  what  belongs  to  him. 

He  is  accordingly  answerable  for  such  losses  as  proceed  from 
his  fraud,  default  or  neglect. 

Art.  568  [561].  Improvements  and  Alterations  by  Usu- 
fructuary. The  usufructuary  has  a  right  to  make  useful  and 
necessary  improvements  and  repairs  on  the  estate  subject  to  the 
usufruct,  and  even  to  make  such  as  are  not  necessar}^  but  only  to 
suit  his  own  convenience,  provided  he  do  not  injure  the  estate,  or 
change  its  condition.  But  as  to  buildings  existing  on  the  land  at 
the  commencement  of  the  usufruct,  he  must  preserve  them  such  as 
they  have  been  transmitted  to  him,  nor  can  he  alter  their  fomi^ 
distribution  or  destination,  even  to  improve  it,  without  the  consent 
of  the  owner. 

He  has,  however,  the  right  to  make  openings  for  windows 
and  doors  in  the  house  in  which  he  lives,  and  of  which  he  has  the 
usufruct 

17  A.  325,  Coleman  vs.  Poydras  Asylum. 

Art.  569  [563].  Completion  or  Erection  of  Buildings 
by  Usufructuary ;  Demolition  or  Removal  by  it.  The  usu- 
fructuary can  not  finish  buildings  commenced  by  the  owner,  nor 
erect  new  buildings  upon  the  land  of  which  he  has  the  usufruct, 
unless  these  buildings  are  necessary  for  working  the  land  or  for 
getting  in  the  crops ;  he,  however,  may  rebuild  edifices  and  other 
works,  which  have  been  destroyed  or  thrown  down  b}-  time  or  acci- 
dent. 

The  usufructuary  can  not  demolish  or  destro\'  what  he  has 
once  built  or  constructed,  nor  take  away  materials ;  he  must 
abandon  the  whole  to  the  owner,  at  the  end  of  his  usufruct,  without 
being  able  to  claim  any  indemnity  therefor. 

It  is  understood  that  all  these  restrictions  on  the  rights  of  the 
usufructuary,  and  others  mentioned  in  this  title  of  the  Code,  only 
take  place,  when  there  is  no  provision  to  the  contrary  in  the  act 
establishing  the  usufruct. 

508;  3H  A.  525,  Cochran  vs.  Violett;  41  A.  102,  Ashbey  vs.  Ashhey. 

Art.  570  [564] .   Expenses  Borne  by  Usufructuary.   The 

usufructuary  is  liable  to  all  the  necessary  expenses  for  the  preserva- 
tion and  working  of  the  estates  subject  to  the  usufruct. 

C.  N.  008. 

Art.  571  [565].     Repairs   Due  by  Usufructuary.     The 

usufructuary  is  bound  to  make  such  repairs  only  as  are  indispensa- 
bly necessary  for  keeping  the  estate  subject  to  the  usufruct  in  good 
order. 

Repairs    extraordinary  are  to  be  made  by  the  owner  himself, 
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unless  such  repairs  have  become  necessary  in  consequence  of  the 
usufructuary's  neglect  to  make  the  repairs  for  keeping  the  property 
in  good  order,  since  the  usufruct  has  been  acquired  by  him,  in 
which  case  the  usufructuary  is  bound  to  make  such  extraordinary 
repairs. 

G.  N.  605;  Toul.  XIII,  p.  218;  XIV,  p.  389. 

irsufructuary  bound  to  take  the  same 
care  that  a  prudent  administrator  would 
take  of  his  own  property,  and  is  liable  for 


taxes  and  expenses  of  preservation.    39  A. 
G80,  Mehle  vs.  Bensel. 


Art.  572  [566J .  Extraordinary  Repairs  are  those  of  the 
principal  walls  and  vau4ts,  and  the  replacing  of  beams  and  roofs  in 
toto^  and  the  reconstruction  of  a  levee  entirely  destroyed  or  carried 
away. 

All  others  are  ordinary  repairs. 

C.  X.  606;  13  Toul.  p.  218;  14  p.  389. 

Art.  573  [567].  Repairs;  Action  Against  Usufructuary 
for.  The  usufructuary  can  be  compelled  to  make,  during  the  time 
of  his  usufruct,  the  repairs  which  he  is  bound  to  make,  the  same  to 
be  determined  by  experts,  and  under  the  penalty  of  being  responsi- 
ble to  the  owner  for  all  damages  caused  by  his  default. 
'  17  A  325,  Coleman  vs.  Foydras  Asylum. 

Art.  574  [568].  Id.  When  Made  before  Possession  by 
Usufructuary.  If  between  the  time  the  usufruct  commences,  and 
the  time  the  usufructuary  is  put  in  possession,  the  owner  makes 
any  necessary  repairs,  which  the  usufructuary  would  have  been 
bound  to  make,  the  former  has  the  right  to  claim  of  the  usufructu- 
ary the  price  thereof,  and  may  retain  the  possession  of  the  things 
subject  to  the  usufruct,  until  the  price  is  reimbursed. 

Art.  575  [569].  Id.  Release  of  Usufruct  by  Abandon- 
ment. The  usufructuary  can  release  himself  from  the  repairs, 
which  he  is  bound  to  make,  and  even  from  the  other  charges  of  the 
usufruct,  by  abandoning  it,  even  when  the  owner  has  instituted  suit 
against  him  to  compel  him  to  make  them  or  bear  the  expenses  of 
them,  and  though  the  usufructuary  be  condemned  in  such  suit. 
imitBut  the  abandonment  will  not  have  the  effect  of  releasing  the 
usufructuary  from  the  charges  of  the  enjoyment,  which  he  has 
already  had  of  the  usufruct,  nor  from  the  accountability  for  the 
damages  which  he,  or  persons  for  whom  he  is  responsible,  may 
have  caused  to  it. 

18  A.  601,  Judice  vs.  Provost. 

May  at  any  lime  renounce  the   usufruct.   I 
30  A.  270,  Succej^sion  of  Dougart.  | 


for, 


Art.  576  [570].    Repairs  Done  by  Owner,   No  Action 

The  usufructuary  has  no  action  against  the  owner  to  com- 
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pel  him  to  make  the  extraordinary  repairs,  which  the  latter  is 
bound  to  make.  The  usufructuary,  on  the  refusal  of  the  owner 
to  make  them,  may  advance  the  money  necessary  to  complete 
them,  and  shall  be  reimbursed  by  the  owner  or  his  heirs,  at  the 
expiration  of  the  usufruct,  they  not  being  included  in  the  improve- 
ments, which  he  is  obliged  to  abandon  to  the  owner. 

17  A.  325,  Coleman  vs.  Poydras  Asylum. 

Art.  577  [571] .  Reconstruction,  When  Destruction  is 
from  Age  or  Accident.  Neither  the  owner  nor  the  usufructuary 
is  bound  to  build  again  what  has  fallen  to  ruin,  owing  to  its  antiq- 
uit}',  or  has  been  destroyed  by  chance,  when  the  ruin  is  total  and 
entire  ;  if  it  be  only  partial,  it  forms  the  subject  of  ordinary  repairs. 

Nevertheless,  if  the  owner  wishes  to  rebuild  what  has  been 
destroyed,  or  to  make  the  extraordinary  repairs  for  which  he  is 
bound,  the  usufructuary  is  bound  to  permit  him,  but  in  the  man- 
ner the  least  inconvenient  and  onerous  to  himself,  and  he  may 
prescribe  to  the  owner  a  reasonable  delay  for  the  performance  of 
the  work. 

('.  N.  607. 

Art.  578   [572].    Taxes,  Charges,   Ground   Rent,  etc. 

The  usufructuary  is  liable,  during  his  enjoyment,  to  all  the  an- 
nual charges  to  which  the  things  subject  to  the  usufruct  may  be 
liable. 

He  is  obliged  to  pay  all  taxes  and  contributions  imposed  on 
the  property  subject  to  the  usufruct,  as  well  as  all  ground  rents 
which  may  have  been  charged  upon  the  property,  previous  to  the 
commencement  of  the  usufruct. 

The  usufructuary  is  also  bound,  during  his  enjoyment,  to 
cause  to  be  made  and  repaired  the  roads,  bridges,  ditches,  levees 
and  the  like,  for  which  the  estate  of  which  he  has  the  usufruct 
may  be  liable. 

C.  N.  608;  17  A.  325;  20  A.  500. 

Bonnd  lo  take  the  care  of  a  prudent  ad-   I 
mioUtrator.     39  A.  G80,  Meble  vs.  Beosel.   | 

Art.  579  [573].    Extraordinary  Charges,  Assessments. 

With  respect  to  extraordinary  or  temporary  charges,  which  may  be 
imposed  on  things  subject  to  the  usufruct  during  its  pendency,  the 
usufructuary  is  bound  to  support  them,  unless  they  are  of  a  nature 
to  augment  the  value  of  the  property  subject  to  the  usufruct. 

In  this  last  case  the  usufructuary  is  bound  to  pay  them,  and 
shall  be  reimbursed  by  the  owner  at  the  termination  of  the  usu- 
fruct, for  the  capital  expended  only. 

C.  X.  609;  17  A.  325,  Colemin  vp.  Poydras  Asylum. 

At,  580  [574].  Legacy  of  Annuity  or  Alimony,  To 
Who.n    Due.     The  legacy  of  au   annuity  or  alimony  left  by  a 
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testator,  is  to  be  wholly  acquitted  by  the  universal  heir  or  legatee 
of  the  usufruct,  and  must  be  acquitted  by  the  legatee  of  a  usufruct 
under  a  universal  title,  in  proportion  to  his  enjoyment,  without  any 
claim  whatever  to  reimbursement  on  their  part. 

(As  amended  by  Act  87  of  1871,  p.  200) ;  C.  N.  610;  G.  C.  1625  et  seq.;  Acts  1S7K  p. 
200,  No.  87. 

Art.  581.  [575].  The  Particular  Legatee  of  a  usufruct  is 
not  bound  to  pay  the  debts  for  which  the  estate  is  mortgaged ;  if 
he  be  compelled  to  pay  them,  he  has  action  against  the  owner,  sub- 
ject to  the  provisions  contained  in  the  title  :  Of  donations  infer 
vivos  and  mortis  causa. 

1467;  n.  N.  611;  3  A.  176;  8  A.  144. 

Art.  582  [576].  Liability  of  Universal  Usufructuary 
under  Act  Inter  Vivos.  The  universal  usufructuary,  or  usu- 
fructuary under  an  universal  title,  whose  usufruct  has  been  consti- 
tuted by  an  act  inter  vivos^  in  good  faith  and  at  a  time  not  suspi- 
cious, is  not  bound  for  the  debts  of  the  owner,  nor  can  he  be  sued 
for  them,  unless  some  part  of  the  property  subject  to  the  usufruct 
be  mortgaged  for  the  payment  of  these  debts,  because  with  refer- 
ence to  the  owner  the  usufructuar}-  acquires  under  a  particular  title. 

605;  C.  X.  612;  Toul.  Ill,  p.  286. 

Art.  583  [577].     Id.   Under  Act  Mortis  Causa.    The 

universal  usufructuar}- ,  or  usufructuary  under  an  universal  title, 
whose  usufruct  has  been  constituted  by  an  act  or  last  will,  is  not 
directly  bound  for  the  debts  of  the  testator,  that  is  to  sa\',  the  cred- 
itors of  the  succession  have  no  action  against  him  to  force  him  to 
discharge  the  debts  out  of  his  own  estate,  saving  their  rights  to 
cause  to  be  seized  the  effects  of  the  succession,  and  to  proceed 
against  the  heir  of  the  testator  to  obtain  payment. 

605,  1469:  10  A.  357. 

Differs  froui  French  law,  C.  N.  612;  47    I 
A.  863,  Goodwin  vs.  Neustadti.  \ 

Art.  584  1 578 1 .     Id.  Advance  of  Funds  by  Usufruct. 

The  heir  of  the  testator  who  has  bequeathed  awaj^  the  usufruct  of 
his  propert}^,  whether  universal!}^  or  under  an  .universal  title,  can, 
when  the  creditors  of  the  succession  sue  him,  sell  a  part  of  the 
property  subject  to  the  usufruct,  sufficient  to  yield  the  sum  neces- 
sary for  the  discharge  of  the  debts,  in  proportion  to  the  sum  for 
which  the  property  subject  to  the  usufruct  is  bound,  if  the  usu- 
fructuary will  not  make  an  advance  of  this  sum,  as  is  mentioned  in 
the  following  article. 

1522;  C.  N.  612;  3  A.  489;  4  A.  389,  Succession  of  Bringier;  33  A.  353:  46  A.  748, 
Succession  of  Troxler. 
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Art,  585  [579].  Id.  Or  by  Heir.  If  the  legacy  of  the 
usufruct  includes  all  the  property  of  the  testator,  and  the  universal 
usufructuary  will  advance  the  sum  necessary  to  discharge  the 
debts  of  the  succession,  the  capital  shall  be  returned  to  him  at  the 
expiration  of  the  usufruct  without  interest ;  but  if  he  will  not  make 
this  advance,  the  heir  has  the  choice  of  making  the  necessary 
advance  himself  for  which  the  usufructuary  shall  allow  him  inter- 
est for  the  period  of  the  usufruct,  or  to  sell  a  part  of  the  property 
subject  to  the  usufruct,  as  stated  in  the  preceding  article. 

('.  N.612;  3  A.  489;  4  A.  389. 

Art.  586  [580].  Contribution  Between  Heir  and  it.     If, 

on  the  contrary,  the  legacy  includes  only  a  certain  proportion  of  the 
property  of  the  testator,  or  the  whole  of  a  certain  kind  of  property, 
the  usufructuary  under  an  universal  title  is  bound  only  to  contri- 
bute with  the  heir  to  the  payment  of  the  debts  of  the  succession. 

c.  N.  «12. 

Art.  587    [581].     Proportions    of    Contributions.    To 

establish  this  contribution,  the  value  of  the  property  subject  to  the 
usufruct,  and  that  of  the  property  remaining  to  the  heir,  is  esti- 
mated, and  the  sum  which  they  are  each  bound  to  contribute 
to  the  payment  of  the  debts,  is  fixed  in  proportion  to  this  valua- 
tion. 

After  which,  if  the  usufructuary  will  make  an  advance  of  the 
sum  which  he  is  bound  to  contribute,  the  capital  must  be  returned 
to  him  without  interest  at  the  termination  of  the  usufruct,  but  if  he 
will  not,  the  heir  has  the  choice,  either  to  pay  this  sum,  in  which 
case  the  usufructuary  must  pay  him  interest  during  the  period  of 
the  usufruct,  or  to  sell  a  part  of  the  property  subject  to  the 
usufruct,  sufficient  to  meet  the  sum  which  the  usufnictuar}^  is 
bound   to  contribute. 

C.  N.  612:  3  Toul.  286;  4  Toul.  654:  V,  p.  485:  12  Toul.  432. 

Art.  588  [582].  Cost  of  Suits.  Usufructuaries,  with  the 
exception  of  fathers  and  mothers,  as  is  hereafter  provided,  are 
bound  only  for  such  costs  as  result  from  law  suits  concerning  the 
enjo3'ment  of  the  property  subject  to  their  usufruct,  and  for  judg- 
ments which  may  have  been  given  in  such  suits. 

Nevertheless,  in  suits  instituted  for  the  recovery  of  the  thing 
subject  to  the  usufr^ict  against  the  owner,  the  expenses  must  be 
divided  between  the  usufructuary  and  him. 

<;.  X.  612. 

Art.    589    [583].     Id.    As  to   Fathers  and    Mothers. 

Fathers  and  mothers  who  enjoy  the  legal  usufruct  of  the  prop- 
erty of  their  children,  are  bound  to  support  the  expenses  of  all 
suits  concerning  that  property,  in  the  same  manner  as  if  they  were 
the  owners  of  it. 
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Art.  590  [584].  Loss  of  Servitude  by  it.  The  usufruct- 
uary who  loses,  b}^  non-usage  on  his  part,  a  servitude  belonging  to 
the  propert}'  subject  to  his  usufruct,  is  responsible  for  it  to  the 
owner.  He  is  also  responsible  to  the  owner,  if  he  permits  a  servi- 
tude to  be  acquired  on  the  property  by  prescription. 

Art.  591  [585].    Encroachments  by  Third  Persons.     If, 

during  the  period  of  the  usufruct,  a  third  person  makes  encroach- 
ments on  the  estates,  or  violates,  in  any  other  way,  the  rights  of 
the  owner,  it  is  the  duty  of  the  usufructuary  to  give  information  of 
the  same  to  the  owner,  and  if  he  fails  to  do  it,  he  shall  be  answera- 
ble for  all  damages  which  may  result  to  the  owner,  as  he  w^ould  be 
for  injuries  committed  by  himself. 

r.  N.  614;  Toul.  Ill,  pp.  27(5,  290. 

Art.  592  [586J.  One  Head  of  Cattle.  If  the  usufruct  con- 
sist of  only  one  head  of  cattle,  which  dies  without  any  neglect  on 
the  part  of  the  usufructuary,  he  is  not  bound  to  return  Another,  or 
to  pay  the  estimated  value  of  the  same. 

i\  X.  G15;  10  R.  46:  Toul.  Ill,  291. 

Art.  593  [587].  Herd  of  Cattle.  If  a  whole  herd  of  cattle 
subject  to  the  usufruct,  dies  owing  to  some  accident  or  disease, 
without  any  neglect  on  the  part  of  the  usufructuary,  he  is  bound 
only  to  return  the  owner  the  hides  of  such  cattle,  or  the  value  of 
such  hides. 

If  the  whole  herd  does  not  die,  the  usufructuary  is  bound  to 
make  good  the  number  of  dead  out  of  the  new  born  cattle,  as  far  as 
the}'  go. 

C.  X.  616;  10  R.  46:  25  A.  211 ;  42  A.  90",  Lung  vs.  Kee. 

Art.  594  [589].  Compensation  for  Improvements  by 
Usufructuary ;  Things  He  May  Remove.  At  the  expiration 
of  the  usufruct,  the  usufructuary  has  no  right  to  claim  any  com- 
pensation for  the  improvements  which  he  contends  he  has  made, 
although  the  value  of  the  thing  may  have  increased  by  such  im- 
provements. 

The  usufructuary  is  bound  at  the  expiration  of  his  usufruct, 
to  abandon,  without  compensation,  not  only  the  buildings  and  other 
works  which  he  may  have  constructed  upon  the  property,  whether 
they  have  or  have  not  foundation  in  the  soil,  but  all  other  movable 
things  which  he  may  have  attached  to  it  permanently. 

Nevertheless,  he  or  his  heirs  may  take  away  the  looking- 
glasses,  pictures,  statues  and  other  ornaments,  which  he  may  have 
placed  there,  and  which  are  fastened  by  plaster,  lime  or  cement, 
but  under  the  obligation  of  re-establishing  the  premises  in  their 
former  situation. 

400,  609,  570:  C.  X.  590. 

142 

Digitized  by  VjOOQIC 


Of  Usufruct.  Art.  601. 

Art.  595  [590|.  Damages  Compensable  by  Improve- 
ments. The  usufructuary  may  set  off  against  the  damages  which 
have  been  caused  to  the  property  of  which  he  has  the  usufruct,  the 
improvements  which  he  has  been  obliged  to  abandon  to  the  owner, 
provided  the  latter  be  of  the  description  of  those  which  by  law  he 
was  authorized  to  make. 

Art.  596  [51)1].  Lien  of  Workmen  on  Improvements. 

The  undertaker  or  workman  who  has  made,  at  the  instance  of  the 
usufructuary,  any  building,  work  or  improvement  on  the  property, 
and  who  is  unpaid  at  the  expiration  of  the  usufruct,  preserves  his 
privilege  on  the  same,  and  can  enforce  it  against  the  owner  under 
the  modifications  prescribed  in  the  following  articles. 

277-2. 

Art.  597  [592].  Id.  For  Ordinary  or  Extraordinary  Re- 
pairs. If  the  works  consisted  in  repairs,  which  the  usufructuary 
was  bound  to  make,  or  in  buildings  which  he  was  authorized  by 
law  to  make,  the  owner  shall  be  obliged  to  pay  what  remains  due 
to  the  workman,  reserving  always  his  recourse  against  the  nsu- 
fnictuary  or  his  heirs. 

If,  on  the  contrary,  the  works  consisted  of  extraordinary  re- 
pairs, which  the  owner  was  bound  to  make,  he  is  obliged  to  pay 
the  price  to  the  workman,  without  any  recourse  against  the  usu- 
fructuary or  his  heirs. 

Art.598  [5«o].  Id.  For  Unautliorized  Constructions.  If 

the  works  performed,  were  not  of  the  description  of  those  which  the 
usufructuary  was  authorized  by  law  to  make,  the  owner  may  retain 
them  on  paying  the  price  of  them  to  the  workman,  or  he  may 
oblige  the  usufructuary,  or  his  heirs  to  remove  them  at  their  ex- 
pense, and  in  that  case  the  workman  will  have  recourse  only 
against  the  usufructuary  and  his  heirs,  for  the  payment  of  the 
price  of  his  work. 

50S,  -2772. 

SECTION'    IV. 

Of  (he  Obligations  of  the  Otoier, 

Art.  599  [59J:].  Delivery.  The  owner  of  the  thing  sub- 
ject to  the  usufruct  is  bound  to  deliver  it  to  the  usufructuary,  or  to 
siiflfer  him  to  take  possession  of  the  same. 

O.  C,  p.  20,  a.  44. 

Art.  600  [595J.  Non-Interference.  He  must  neither  in- 
terrupt nor  in  any  way  impede  the  usufructuar\^  in  the  enjoyment 
of  the  usufruct,  or  in  any  manner  impair  his  rights. 

Art.  601    [596).    Alterations.     He  is  not  at  liberty,  either 
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before  or  after  the  delivery  of  the  thing,  to  make  any  alteration  on 
the  premises  of  things  subject  to  the  usufruct,  whereby  the  condi- 
tion of  the  usufructuary  ma}'  become  worse,  although  the  estate 
itself  ma}'  be  bettered  by  them. 

Hence  he  can  not  raise  an  existing  building,  nor  cause  one  to 
be  erected  in  a  place  where  there  was  none,  unless  it  be  with  the 
consent  of  the  usufructuary.  He  ma}*  still  less  cut  down  any  trees 
of  a  wood,  demolish  a  building,  or  make  any  other  alteration  to  the 
injury  of  the  usufructuarj^ ;  and  if  he  does,  he  shall  be  bound  to 
make  good  the  losses  and  damages  which  may  result. 

.582  et  seq. 

Art.  602  [597 J.  Servitudes.  The  owner  of  an  estate  sub- 
ject to  the  usufruct,  can  not  create  any  new  servitude  thereon, 
unless  it  be  done  in  such  a  manner  as  to  be  of  no  injury  to  the 
usufructuary. 

Mackledey,  p.  I(i5;  Tit.  3,  Sec.  324.  §  4.     Servihis  servitutia  esse  non  potest 

Art.  603  [598 1 .  Damages  for  Eviction  and  Disturb- 
ance. If  the  usufructuary^  can  not  have  the  enjoyment,  because 
of  some  obstacle  which  the  owner  is  bound  to  remove,  the  latter 
shall  make  good  the  losses  and  damages,  which  are  sustained  by 
the  non-enjoyment,  as  if  there  be  an  eviction  or  any  other  disturb- 
ance against  which  the  owner  is  bound  to  warrant,  or  if  he  refuses 
the  usufnictuarj'  any  necessarj^  servitude,  which  he  is  bound  to  let 
him  enjoy. 

Art.  604  [599J.  Repairs;  Rebuilding.  The  owner  is  not 
bound  to  rebuild  or  repair  that  which  happens  to  be  demolished  or 
damaged  at  the  time  that  the  usufnict  is  acquired,  unless  it  hap- 
pened by  his  fraud,  or  unless  he  was  obliged  by  the  title  of  the  usu- 
fruct to  put  the  property  in  good  order. 

Art.  605  [BOO].  Alienation  or  Encumbrance.  The  owner 
may  mortgage,  sell  or  alienate  the  thing  subject  to  the  usufruct, 
without  the  consent  of  the  usufructuary,  but  he  is  prohibited  from 
doing  it  in  such  circumstances,  and  under  such  conditions  as  may 
be  injurious  to  the  enjoyment  of  the  usufructuary. 

P'or  vice  of  conslructior,  11  Toul.  43.^. 

SECTION  V. 
How  Vsufrnet  Expires. 

Art.  606  [()()1].  Death  of  Usufructuary.  The  right  of 
the  usufruct  expires  at  the  death  of  the  usufructuary. 

iU(;;  4-tA.Gll:  ('.  X.(J17:   1  Toul.  2(>2:   III,  p.  249:  V[.  p.  045;  XIII,  p.  43S. 

Not  transmissible  to  heir.     15  A.  (*»()(»,  De- 
clouet  vs.  Borel,  948:  44  An.  Oil,  Sevier  vs. 
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Art- 607  [602].  Id.  Revenues,  Alimony,  etc.  The  legacy 
made  to  any  one  of  the  revenues  of  a  property,  is  a  kind  of  usufruct, 
which  also  ceases  and  becomes  extinguished  by  the  death  of  the 
legatee,  if  the  contrary  has  not  been  expressly  stipulated. 

It  is  the  same  with  all  annual  legacies,  as  pensions  or  alimony 
and  the  like. 

Art.  608  [603].  Term;  Condition.  If  the  title  of  the 
usufruct  has  limited  the  right  to  it  to  commence  or  determine  at  a 
certain  time,  or  in  the  event  of  a  certain  condition,  the  right  does 
not  commence  or  determine  till  the  condition  happens  or  the  time 
elapses. 

10  A.  466,  Labarre  vs.  Hopkins. 

Art.  609  [604] .  Term.  I£  the  usufructuary  is  charged  to 
restore  the  usufruct  to  another  person,  his  right  to  the  usufruct 
expires  whenever  the  time  for  making  such  restitution  arrives. 


Art.  610  [605].  Coming  of  Age.  The  usufruct  granted 
until  a  third  person  shall  arrive  at  a  certain  age,  lasts  until  that 
time,  although  the  third  person  should  die  before  the  age  fixed  on. 

C.  X.  620  (l!t.). 

Art.  611  [606].  Till  Dowry  Refunded.  The  usufruct  left 
to  a  surviving  wife,  until  her  dowry  be  refunded,  continues  until 
the  whole  of  it,  capital  and  interest,  is  paid,  unless  the  default  of 
payment  proceeds  from  her  act. 

If  there  be  several  heirs  of  the  husband  and  one  of  them  has 
paid  what  he  owes  of  the  dowry,  the  usufruct  terminates  for  his 
portion. 

Art.  612  [607].    To  Corporations;  Limit  Thirty  Years. 

The  usufruct  which  is  granted  to  corporations,  congregations  or 
other  companies,  which  are  deemed  perpetual,  lasts  only  thirty 
years. 

If  these  corporations,  congregations  or  other  companies  are 
suppressed,  abolished,  or  terminate  in  any  other  manner,  the  usu- 
fruct ceases  and  becomes  united  with  the  ownership. 

ex.  619;  13  A.  162. 

Art.  613  [608].  Destruction  of  Tiling.  The  usufruct 
expires  before  the  death  of  the  usufructuary,  by  the  loss,  extinc- 
tion or  destruction  of  the  thing  subject  to  the  usufruct. 

Thus,  the  usufruct,  which  is  established  upon  a  building, 
expires,  if  the  building  is  destroyed  by  fire  or  any  other  accident, 
or  if  it  falls  down  through  the  decay  of  years. 

In  this  case  the  usufructuary  would  not  even  have  the  usufruct 
of  the  materials  of  the  building,  nor  of  the  place  in  which  it  stood ; 
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for  the  usufruct  is  to  be  restrained  to  what  is  specified  in  the  title. 
But  if  the  usufruct  be  assigned  upon  an  estate  of  which  the  build- 
ing is  a  part,  the  usufructuary  shall  enjoy  both  the  soil  and  the 
materials. 

C.N.  617,624;  3  Toul.  320. 

Art.  614  [609].  Partial  Destruction.  If  it  happens  that 
a  part  of  the  house  be  destroyed  and  that  another  part  of  it  remains, 
the  usufruct  will  be  preserved  of  that  part  of  the  house  which  re- 
mains and  of  the  place  on  which  the  part  of  the  house  which  is 
destroyed,  stood,  for  such  place  makes  a  part  of  the  house  and  is 
an  accessory  to  the  part  of  it  that  remains. 

C.  N.  623. 

Art.  615  [610].  Loss  of  Thing:  What  Is.  The  thing  sub- 
ject  to  the  usufruct  is  considered  as  lost,  when  it  undergoes  from 
accident,  such  a  change  in  its  form  that  it  can  no  longer  be  applied 
to  the  use  for  which  it  was  originally  destined.  Therefore  the  usu- 
fruct of  a  field  or  lot  is  extinguished,  if  one  or  the  other  be  so  cov- 
ered with  water  by  inundation  that  it  becomes  changed  into  a  pond 
or  swamp.  But  the  usufruct  revives  if  the  inundation  ceases,  and 
the  waters,  on  retiring,  leave  the  land  uncovered  and  in  its  former 
condition. 

C.  N.  617. 

Art.  616  [611].  Changes  by  Testator.  The  changes 
made  by  the  testator  in  the  thing,  the  usufruct  of  which  he  has 
bequeathed,  after  having  so  disposed  of  it,  do  not  produce  the 
extinction  of  the  usufruct,  unless  the  legacy  by  which  the  usufruct 
is  established,  is  considered  as  revoked,  according  to  the  rules  pre- 
scribed on  this  subject,  in  the  title :  Of  donations  inter  vivos  and 
mortis  causa. 

1467. 

Art.  617  [612].  Sale  of  Thing.  Although  the  thing  sub- 
ject  to  the  usufruct  may  be  sold  by  the  owner,  or  by  his  creditors 
upon  an  order  of  seizure,  this  sale  makes  no  alteration  in  the  right 
of  the  usufructuary,  who  continues  to  enjoy  the  same,  unless  he 
has  formally  renounced  it.  But  if  the  thing  subject  to  the  usu- 
fruct was  mortgaged  by  the  person  who  granted  such  usufruct, 
before  he  granted  it,  the  usufructuary  may  be  evicted  of  his  right 
in  consequence  of  the  claim  of  the  mortgage  creditors  ;  but,  in  that 
case,  the  usufructuary  has  his  action  against  the  proprietor  of  the 
thing  upon  which  the  usufruct  was  assigned,  as  is  provided  in  the 
third  section  of  the  present  title.  In  the  same  manner  the  usu- 
fructuary may  be  deprived  of  his  usufruct  by  the  seizure  and  sale 
which  may  be  made  of  the  same  by  his  own  creditors. 

667,  564;  C.  N.  621 ;  R.  S.,  Sec.  672. 
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Art^  618  [613].  Non-Usage  for  Ten  Years.  The  usu- 
fmct  may  be  forfeited  likewise  by  the  non-usage  of  this  right  by 
the  usufructuary,  or  by  any  person  in  his  name,  during  ten  years, 
whether  the  usufruct  be  constituted  on  an  entire  estate,  or  only  on 
a  divided  or  undivided  part  of  an  estate. 

(Amended)  854($;  R.  S.,  Sec.  2810. 

Art.  619  [614].  Herges.  The  usufruct  is  extinguished  by 
the  usufruct  and  the  ownership  being  vested  in  one  and  the  same 
person,  that  is,  when  the  owner  acquires  the  usufruct,  or  when  the 
usufructuary  acquires  the  naked  ownership.  The  reason  is  that 
no  servitudes  can  be  due  by  a  thing  to  the  owner  of  such  thing. 

C.  N.  617. 

Art.  620  [615].  Id.  Effects  of.  If  the  usufructuary  ac- 
quires  the  naked  ownership,  the  usufruct  is  thereby  so  extin- 
guished, that  if  afterward  he  loses  the  ownership,  the  entire  owner- 
ship is  lost  to  him,  and  the  usufruct  does  not  revive,  unless  the 
title,  by  which  he  acquired  the  ownership  be  annulled  for  some 
previously  existing  defect  or  some  vice  inherent  in  the  act ;  for  in 
that  case,  the  usufructuary  never  having  been  the  owner,  no  con- 
solidation has  taken  place,  and  the  usufruct  continues. 

Art.  621  [616].  Abuse,  or  Waste  of  It.  The  usufruct 
may  cease  by  the  abuse  which  the  usufructuary  makes  in  his 
enjoyment,  either  in  committing  waste  on  the  estate,  or  in  suffer- 
ing it  to  go  to  decay,  for  want  of  repairs,  or  in  abusing  in  any  other 
manner,  the  things  subject  to  the  usufruct. 

In  such  cases,  the  judge  may,  according  to  the  circumstances, 
decree  the  absolute  extinction  of  the  usufruct,  or  order  that  the 
owner  shall  re-enter  into  the  enjoyment  of  the  property  subject  to 
the  usufruct,  on  condition  that  he  shall  pay  annually  to  the  usu- 
fructuary, or  his  representatives,  until  the  usufruct  expires,  a  sum 
which  shall  be  fixed  on  by  the  judge  in  proportion  to  the  value  of 
the  property  subject  to  the  usufruct. 

C.  N.  618;  3  M.  460,  O'Connor  vs.  Barr;  3  Toul.  313;  5  Toul.  711;  33  A.  1378, 
l>ick8on  XB.  Dickson ;  also,  37  A.  915. 

What  is  abase.    87  A.  638,  Gryder  vs.  I 
Grydcr.  | 

Art.  622  [617].  Reparation  of  Waste  by  it.  The  usu- 
fructuary may  prevent  the  re-entry  of  the  owner  in  case  of  damage 
committed  by  the  former  on  the  property  subject  to  the  usufruct, 
by  offering  to  make  the  necessary  repairs,  and  giving  a  sufficient 
security  that  he  will  make  them  within  a  certain  fixed  time. 

Art  623  [618].  Id.  By  Creditors  of  Usufructuary.    The 

creditors  of  the  usufructuary  may  intervene  in  all  suits  which  arise 
between  him  and  the  owner  on  this  subject,  for  the  preservation  of 
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their  rights,  and  may  prevent  the  expulsion  of  the  usufructuary  by 
offering  to  repair  the  damages  committed,  and  give  security  for  the 
future. 

C.  N.  618;  44  A.  169,  Klotz  vs.  McCready  et  aL 

Art.  624  [619].  Renunciation  by  Usufructuary;  His 
Creditors'  Opposition  to.  The  creditors  of  the  usufructuary 
can  cause  to  be  annulled  any  renunciation  which  he  may  have 
made  of  his  right  to  their  prejudice,  whether  it  be  accompanied  with 
fraud  or  not,  and  they  are  permitted  to  exercise  all  the  rights  of 
their  debtor  in  this  respect. 

In  all  cases  the  renunciation  of  the  usufructuary  can  not  be 
inferred  from  circumstances  ;  it  must  be  express. 

0.  X.  622;  44  A.  169,  Klotz  vs.  McCready  et  aL 

Art.  625  [620].  Expiration  of  Usufruct ;  Effects.  When 
the  usufruct  has  expired  it  returns  to  and  becomes  again  incor- 
porated with  the  ownership ;  and  from  that  time  the  person  who 
had  only  the  naked  ownership,  begins  to  enter  into  a  full  and  entire 
ownership  of  the  thing. 

Nevertheless,  the  usufructuary  or  his  heirs  have  the  right  to 
retain  possession  of  the  thing  subject  to  the  usufruct,  until  they 
have  been  fully  repaid  for  all  expenses  and  advances  for  which  they 
have,  by  law,  recourse  against  the  owner  or  his  heirs. 


CHAPTER  2. 

Of  Use  and  Habitation. 

Art.  626  [621].  Use  Defined.  Use  is  the  right  given  to 
any  one  to  make  a  gratuitous  use  of  a  thing  belonging  to  another, 
or  to  exact  such  a  portion  of  the  fruit  it  produces,  as  is  necessary 
for  his  personal  wants  and  those  of  his  family. 

O.  C,  p.  124,  a.  63;  646;  O.  C,  p.  124,  a.  63. 

U^e  and  habitation  not  subject  to  seizure.  I 
Act  79  of  1876,  page  123.  | 

Art.  627  [622].  Riglit  of  Habitation  Defined.  The  right 
of  habitation  is  the  right  of  dwelling  gratuitously  in  a  house  the 
proper t}^  of  another  person. 

646. 

Art.  628  [623].    How  Establistied  and  Extinguished. 

The  rights  of  use  and  habitation  are  established  and  extinguished 
in  the  same  manner  as  usufruct. 

C.  X.  625  nit.) ;  3  Toul.  332. 

Art.  629  [624].    Security  and   Inventory.     The  person 
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laaving  the  use,  if  lie  be  in  possession  of  the  thing  affected  with  his 
riglit,  as  is  said  hereafter,  and  he  who  enjoys  the  right  of  habita- 
tion, are  bound  to  furnish  security  and  to  make  an  inventory,  in  the 
same  manner  as  the  usufructuary,  and  under  the  rules,  exceptions, 
and  restrictions   established   on  this  subject  in   the  chapter:  Of 
Usufruct. 

533,589.549;  C.N.  626, 

Art.  630  [625].  Id.  When  Not  Required.  But  the  per- 
son  having  the  use  is  not  bound  to  give  security  nor  to  make  an  in- 
ventory, if  the  thing  remains  in  the  possession  of  the  owner,  and 
his  right  is  confined  to  exacting  out  of  the  fruits  produced  by  the 
thing  what  is  necessary  for  his  personal  wants  and  those  of  his 
family ;  for  in  relation  to  these  fruits  he  is  not  bound  to  make  any 
restitution. 

G.  N.  627. 

Art.  631  [626].  Regulated  by  Title.  The  rights  to  use 
and  habitation  are  regulated  by  the  title  which  has  established 
them,  and  receive  accordingly  a  more  or  less  extensive  sense ;  it 
being  well  understood  that  these  conventions  do  not  exceed  the 
limits  of  the  laws  on  use  and  habitation,  for  if  they  do,  they  create 
other  rights. 

Thus  a  right  to  receive  the  fruits  of  a  property  and  to  sell  and 
dispose  of  them  freely,  would  be  a  right  of  usufruct,  and  all  the 
laws  concerning  usufruct  would  be  applicable  to  it. 

C.  X.  628. 

Art.  632  [627].    Id.  By  Law  When  Title  Silent.     If  the 

title  be  silent  with  respect  to  the  extent  of  the  right,  the  rights  to 
use  and  habitation  shall  be  determined  by  the  following  rules. 

c.  \.  629  (lit.). 

Art.  633  [628].  Use  Distinguished  from  Usufruct.  That 
which  distinguishes  the  usufruct  of  a  property  from  the  use  of  it, 
is  this,  that  the  enjoyment  of  the  usufructuary  is  not  confined  to 
what  is  necessarj^  for  his  consumption,  but  he  takes  all  the  fruits, 
and  can  dispose  of  them  as  he  pleases. 

The  person,  on  the  other  hand,  who  has  only  the  use  of  an 
estate,  has  a  right  only  to  such  fruits  as  may  be  necessary  for  his 
daily  wants  and  those  of  his  family. 

But  he  may  claim  so  much  of  those  fruits  as  may  be  necessary 
to  supply  the  wants  of  the  woman  he  has  married,  and  of  his  chil- 
dren bom  since  the  use  has  been  granted  to  him. 
C.  N.  630. 

Art.  634  [629].    No  Right  of  Entry;  Action  for  Fruits. 

He  who  has  the  use  of  the  fmits  of  an  estate  can  not  go  upon 
the  estate  to  exercise   his  rights,  still  less  is  he  permitted  to  live 
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there,  unless  he  have  thereon  a  right  of  habitation ;  he  has  only  an 
action  against  the  owner  to  obtain  from  him  such  of  the  fruits  as 
may  be  necessary  for  his  daily  wants  and  those  of  his  family. 

He  who  has  the  use  may,  therefore,  cause  to  be  fixed  by  the 
judge,  from  time  to  time,  the  proportion  of  fruits  which  he  has  a 
right  to  exact  from  the  owner  of  the  property ;  and  this  must  be 
determined  according  to  the  condition  of  him  who  has  the  use,  and 
the  fortune  of  him  who  conferred  the  right,  if  the  title  be  not  explicit 
on  this  subject,  and  according  to  the  increase  or  diminution  of  the 
family  of  him  who  has  the  use. 

c.  N.  630. 

Art.  635  [630].  Use  of  House.  The  right  of  use  of  a  house 
and  that  of  habitation  being  alike,  are  subject  to  the  same  rules. 

Art.  636  [632].    Use  of  Herd  of  Cattle.    He  who  has  the 

use  of  a  herd  of  cattle  can  not  make  any  other  use  of  the  same  than 
by  taking  the  milk  necessary  for  his  daily  use  and  that  of  his 
family. 

Art.  637  [633].    Use  of  Consumable  Things.    He  who 

has  the  use  of  such  things  as  can  not  be  used  without  being  ex- 
pended or  consumed,  as  money,  provisions,  or  liquors,  has  a  right 
to  use  such  things  as  the  usufructuary  may,  and  on  the  same 
terms. 

Movables  which,  although  not  consumed  entirely,  are  grad- 
ually worn  out  by  use,  such  as  linen,  furniture,  ships,  or  boats,  are 
governed  by  the  same  rule. 

549. 

Art.  638  [634].  Alienation  of  Use  Prohibited.  There  is 
this  difference  between  the  person  who  has  the  use  and  the  usu- 
fructuary, that  the  person  who  has  the  use  can  neither  transfer,  let, 
nor  give  his  right  to  another. 

643;  O.  N.  631;  R.  S.,  Sec.  169b. 

Art.  639  [635] .  Use  Presumed  for  Life.  The  right  of  the 
person  who  has  the  use,  is  not  only  for  one  or  more  years,  but  it 
lasts  during  the  life  of  such  person,  if  the  title  upon  which  this 
right  is  grounded  does  not  otherwise  provide. 

Art.  640  [636].  Family  of  Uses.  He  who  has  a  right  to 
habitation  in  a  house  may  reside  there  with  his  family,  though  he 
may  not  have  been  married  at  the  time  this  right  was  granted  to 

him. 

C.N.  632  (lit.). 

Art.  641  [687].  Right  of  Habitation  is  for  Family  and 
Friends.     The  right  of  habitation  is  confined  to  what  is  necessary 
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ior  the  habitation  of  the  person  and  of  the  family  of  the  person  to 
whom  the  right  of  use  or  habitation  is  granted. 

But  nothing  prevents  him,  who  enjoys  the  right  of  habitation, 
from  receiving  in  the  house,  or  the  part  of  it  which  has  been 
assigned  to  him,  friends,  guests,  or  even  boarders,  provided  he  in- 
habits it  himself. 

C.N.  633. 

Art.  642  [638].  Family  Defined.  The  word  family^  made 
use  of  in  this  chapter,  is  to  be  understood  of  the  wife,  children  and 
ser\^ants  of  the  person  to  whom  the  right  of  use  or  habitation  is 
granted. 

Art.  643  [639].    Right  of  Habitation  Inalienable.    The 

right  of  habitation  can  neither  be  transferred,  let,  nor  given  to  any 
one  ^Ise ;  it  is,  as  well  as  the  use,  exclusively  a  personal  right. 

638;  C.  N.  634;  C.  P.  644;  R.  S.,  Sec.  1696. 

Art.  644  [640].  Duties  of  Owners  of  Rights.    He  who 

has  the  use,  and  he  to  whom  the  right  of  habitation  has  been 
granted,  are  bound  to  use  those  things  of  which  they  have  the 
possession  and  enjoyment,  as  prudent  administrators  would  do,  and 
to  restore  them  to  the  owners  at  the  expiration  of  their  terms  in 
the  condition  they  received  them,  and  not  injured  by  their  neglect 
or  fraud. 

Art.  645  [641].  Obligations  of  Owners  of  Rights.    If 

the  person  who  has  the  use,  consumes  all  the  fruits  of  the  estate 
for  his  wants,  or  if  he  occupies  the  whole  house,  he  is  bound  to 
defray  the  expenses  of  cultivation  and  plantation  work ;  he  is 
liable  to  the  ordinary  repairs,  to  the  payment  of  taxes,  and  to  the 
other  annual  charges  in  the  same  manner  as  the  usufructuary  is. 

But  if  he  receives  only  a  part  of  the  fruits  of  the  estate,  or  if  he 
occupies  only  a  part  of  the  house,  he  contributes  his  share  of  said 
expenses  in  proportion  to  what  he  enjoys. 

C.  X.  635  (almost  literal). 


TITLE  IV. 

OF  PREDIAL  SERVITUDES  OR  SERVITUDES  OF  LAND, 


CHAPTER  1. 
General  Principles. 

Art.  646   [t>42].  Servitudes  are  Personal  or  Real.    All 

servitudes  which  affect  lands  may  be  divided  into  two  kinds,  per- 
sonal and  real. 
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Art.  647.  Civil  Code  of  Louisiana. 

Personal  servitudes  are  those  attached  to  the  person  for 
whose  benefit  they  are  established,  and  terminate  with  his  life. 
This  kind  of  servitude  is  of  three  sorts  :  usufruct,  use  and  habita- 
tion. 

Real  servitudes,  which  are  also  called  predial  or  landed  servi^ 
tudes^  are  those  which  the  owner  of  an  estate  enjoys  on  a  neighbor- 
ing estate  for  the  benefit  of  his  own  estate. 

They  are  called  predial  or  landed  servitudes^  because,  being 
established  for  the  benefit  of  an  estate,  they  are  rather  due  to  the 
estate  than  to  the  owner  personally. 

This  kind  of  servitude  forms  the  subject  of  the  present  title. 

506 ;  9  M.  724,  Parche  vs.  Jackson ;  2  M.  214,  Orleans  Navigation  Company  vg.  Mayor 
t%aU.\  O.  C,  p.  126  a.  1. 

Usufruct  of  wood  in  favor  of  a  person  and.  I      Provisions  of  a  will  attaching  slaves  to  a 
his  heirs  terminates  with  his  life.  15  A.  606,  <  plantation.    18  L.  12,  Poydras  vs.  Taylor. 

Declonet  vs.  Borel.  .       ,         ,    ,  . ,        ,.      . 

A  strict  and  rigid  application  of  the  arti- 

Urban  servitudes.    2  A.  85  and  86  French  ,  cles  of  the  Code  on  the  title  of  predial  s«r- 

vs.  N.  O.  &  C.  R.  R.  Co.  vitudes  would  be  destructive  to  agricultural 

industrv.    16  A.  151,  Minor  vs.  Wright. 

Art.  647  [643].  Real  or  Predial  Servitudes.  A  real 
or  predial  servitude  is  a  charge  laid  on  an  estate  for  the  use  and 
utility  of  another  estate  belonging  to  another  owner. 

C.  N.  637;  3  Toul.  342,  369,  434. 

Art.  648  [644].  Requisites  of  Predial  Servitudes;  1— 
Two  Estates.  From  the  definition  contained  in  the  preceding 
article,  it  follows  that  to  establish  a  predial  or  real  servitude  there 
must  first  be  two  different  estates,  one  of  which  owes  the  servitude 
to  the  other. 

If  then  a  stipulation  be  made  of  a  servitude  in  favor  of  a  per- 
son, and  not  in  favor  of  an  estate,  the  obligation  will  not  be  null  on 
that  account,  but  it  will  not  create  a  real  servitude. 

661,  7C9,  755. 

Art.  649  [645].  Id.  2 — Two  Owners.  It  is  necessary,  in 
the  second  place,  that  these  two  estates  belong  to  two  different  per- 
sons, for  if  they  are  both  the  property  of  one  person  the  application 
which  the  owner  makes  of  one  to  the  advantage  of  the  other  is  not 
called  a  servitude,  but  a  disposition  of  the  owner,  which  will  be 
explained  hereafter. 

Art.  650  [646].    Id.  3— Beneft  to  Dominant  Estate.     It 

is  necessary,  in  the  third  place,  that  the  servitude  have  for  its 
object  the  use  or  benefit  of  the  estate  in  favor  of  which  it  is  estab- 
lished. 

But  it  is  not  necessary  that  this  benefit  exist  at  the  time  of 
the  contract ;  a  mere  possible  convenience  or  remote  advantage  is 
sufficient  to  support  a  servitude. 
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In  order  to  render  a  servitude  null,  it  is  not  enough  that  it 
should  appear  to  be  useless,  it  must  be  shown  that  at  no  time,  and 
under  no  circumstances,  can  it  possibly  become  useful  to  the  person 
in  whose  favor  it  is  enacted. 

Art.  651    [647].    Contiguity  or  Nearness  of   Estates. 

Predial  servitudes,  beings  due  from  one  estate  to  another,  it  com- 
monly happens  that  these  estates  are  in  the  same  neighborhood. 

Nevertheless  this  neighborhood  is  not  a  condition  essential  to 
the  existence  of  the  servitude. 

Nor  is  it  necessary  that  the  estate,  which  owes  the  servitude, 
and  that  to  whom  it  is  due,  be  contiguous ;  it  suffices  that  they 
be  sufficiently  near,  for  one  to  derive  benefit  from  the  servitude  on 
the  other. 

Art.  652  [648].    Servitude  is  Incorporated;  Accessorial 

Right.  A  servitude  is  an  incorporated  right  which  can  not  exist 
without  the  estate  to  which  it  belongs,  and  of  which  it  is  an 
accessory. 

709,  750,  759. 

Art.  653  [64:9].  Ownership  of  Estates.  Servitudes  being 
essentially  due  from  one  estate  to  another  for  the  advantage  of  the 
latter,  they  remain  the  same  as  long  as  no  change  takes  place  in 
regard  to  the  two  estates,  whatever  change  may  take  place  in  the 
owners. 

2011. 

Art.  654    [650].    Servitude    Inalienable   Apart    from 

Estate.  Servitude  is  a  right  so  inherent  in  the  estate  to  which  it 
is  due,  that  the  faculty  of  using  it,  considered  alone  and  independ- 
ent of  the  estate,  can  not  be  given,  sold,  let  or  mortgaged  without 
the  estate  to  which  it  appertains,  because  it  is  a  servitude  which 
does  not  pass  to  the  person  but  by  means  of  the  estate. 
2011. 

Art.  655  [651].  Oblig^ation  on  Owner  of  Servient 
Estate.  One  of  the  characteristics  of  a  servitude  is,  that  it  does 
not  oblige  the  owner  of  the  estate  subject  to  it  to  do  anything, 
but  to  abstain  from  doing  a  particular  thing,  or  to  permit  a  certain 
thing  to  be  done  on  his  estate. 

Art.  656  [652].  Servitudes  are  Indivisible  and  Due  to 
Every  Part.  The  rights  of  servitudes,  considered  in  themselves, 
are  not  susceptible  of  division,  either  real  or  imaginary.  It  is 
impossible  that  an  estate  should  have  upon  another  estate  part  of  a 
right  of  way,  or  of  view,  or  any  other  right  of  servitude,  and  also 
that  an  estate  be  charged  with  a  part  of  a  servitude. 
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Civil  Code  op  Louisuna. 


The  use  of  a  right  of  servitude  may  be  limited  to  certain  days 
or  hours ;  but  thus  limited,  it  is  an  entire  right,  and  not  part  of  a 
right. 

From  thence  it  follows  that  a  servitude  existing  in  favor  of  a 
piece  of  land,  is  due  to  the  whole  of  it,  and  to  all  the  parts  of  it,  so 
that  if  the  land  be  sold  in  parts,  every  purchaser  of  a  part  has  the 
right  of  using  the  servitude  in  toto. 

Art.  657  [653].   Advantag^es  of  Servitude  are  Divisible. 

Though  the  right  of  servitude  be  indivisible,  and  must  be  estab- 
lished for  the  whole,  and  not  for  a  part,  nothing  prevents  the 
advantage  resulting  from  it  from  being  divided,  if  it  be  susceptible 
of  division ;  as,  for  example,  the  right  of  taking  a  certain  number 
of  loads  of  earth  from  the  land  of  another,  or  of  sending  to  pasture 
a  certain  number  of  animals  on  the  land  of  another. 


Art.  658  [654].  Ownership,  How  Affected  By:  Public 
Roads.  The  part  of  an  estate  upon  which  a  servitude  is  exer- 
cised, does  not  cease  to  belong  to  the  owner  of  the  estate ;  he  who 
has  the  servitude  has  no  right  of  ownership  in  the  part,  but  only 
the  right  of  using  it. 

Hence  the  soil  of  public  roads  belongs  to  the  owner  of  the 
land  on  which  they  are  made,  though  the  public  has  the  use 
of  them  ;  the  owners  of  the  land  can  not  change  the  roads  except 
in  conformity  with  the  regulations  of  the  police  established  on  this 
subject. 

453 ;  4  M.  97,  Renthorp  et  al,  vs.  Bourg  et  ux. ;  17  A.  171 ;  47  A.  404,  Handlin  vs.  Lam- 
ber  Company. 


See  note  to  705. 

Public  roads  are  established : 

(1)  By  dedication. 

f2)  By  expropriation. 

(3)  By  exercise  of  a  public  servitude 
imposed  by  law.  45  A.  427,  Bradley  vs. 
Pharr. 


The  construction  of  a  private  railroad  for 
exclusive  private  use  is  entirely  beyond  the 
servitude  imposed  by  law,  and  can  no  more 
be  made  on  that  portion  of  an  owner^s  land 
occupied  by  a  public  road  than  on  any 
other  portion  of  his  estate.  45  A.  426, 
Bradley  vs.  Pharr. 


Art.  659  [655].  How  Servitudes  Arise.  Servitudes 
arise  either  from  the  natural  situation  of  the  places,  from  the 
obligations  imposed  by  law,  or  from  contract  between  the  respect- 
ive owners. 

O.  C,  p.  126,  a  3;  C.  N.  639  (almost  lit.)._ 


CHAPTER  2. 

Of  Servitudes  V)hich  Originate  from  the  Natural  Situation  of  the 

Places, 


Art.  660  [656].    National  Drainage.     It  is  a  servitude 
due  by  the  estate  situated  below  to  receive  the  waters  which  run 
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Art.  663, 


naturally  from  the  estate  situated  above,  provided  the  industry  of 
man  has  not  been  used  to  create  that  servitude. 

The  proprietor  below  is  not  at  liberty  to  raise  any  dam,  or  to 
make  any  other  work,  to  prevent  this  running  of  the  water. 

The  proprietor  above  can  do  nothing  whereby  the  natural 
servitude  due  by  the  estate  below  may  be  rendered  more  burden- 
some. 

ex.  640  (subetandal) ;  12  L.  604;   5  A.  424;  7  A.  291;  13  A.  687;  15  A.  300,  497, 
681;  19  L.  851;  86  N.  Y.  145. 

UL. 


Where  natural  drain  is  lateral,  one  may 
not  drain  on  land  of  another  in  rear.  10 
A.  689,  Kil/i^re  vs.  Grevemberg. 

Upper  estate  entitled  to  natural  servitude 
upon  estate  below  ir,  and  levees  or  dams 
across  a  bayou  which  rans  through  the  two 
estates  by  proprietor  of  lower  place  to  pre- 
vent flow,  is  unlawful.  15  A.  497,  Hooper 
vs.  Wilkinson;  34  A.  935,  Ludeling  vs. 
BtQbbs;  37  A.  248,  Shaffer  vs.  State  National 
Bank;  48  A.  466,  Foley  vs.  Oodchaux. 

Right  to  enter  on  servient  place  to  repair 

Eipes  conveying  water.    Injunction,  23  Am. 
aw  Rt*g.  240. 

Right  of  action  to  remove  obstruction. 
13  L.  64;  7  A.  44;  27  A.  503,  Bowman  vs. 
New  Orleans. 

Cleaning  and  ditching  land  for  agricult- 
ural purposes,  not  considered  as  making 
servitude  more  onerous.  34  A.  935,  Lude- 
ling vs.  Stubbe. 

But  action  lif s  if  he  does  not  follow  nat- 


ural channels,  and  damage  ensues. 
164,  Littimore  vs.  Davis. 

Owner  of  lower  estate  may  levee  to  pro- 
tect from  overflow  80  A.  1359,  Mailhot  vs. 
Pugh. 

Servitude  of  rights  of  drain  lil>erally  con- 
strued.   33  A.  796,  Guesnard  vs.  Bird. 

Aqua  cun'it  et  debet  currere. 

The  abandonment  of  the  legal  servitude 
of  drain  imposed  on  the  lower  court  for  the 
l>eneflt  of  the  upper  estate  is  not  to  be  pre- 
sumed, but  requires  clear  proof.  48  A. 
466,  Foley  vs.  Oodchaux. 

Prescription  does  not  run  against  the 
exercise  of  a  servitude  of  damage  estab- 
lished by  a  police  jury  in  pursuance  of  Sec. 
6  of  the  act  of  25th  of  February,  1818  on 
Bonnet  Carr6  point  and  adjacent  lands,  in 
favor  of  one  of  the  proprietors  of  an  estate 
included  in  the  system  ordained  who  par- 
ticipated in  its  establishment.  40  A.  426, 
Sarpy  vs.  Hymel. 


Art.  661  [657] .  Use  of  Flowing:  Water.  He  whose  es- 
tate borders  on  running  water,  may  use  it  as  it  runs,  for  the  pur- 
pose of  watering  his  estate,  or  for  other  purposes. 

He  through  whose  estate  water  runs,  whether  it  originates 
there  or  passes  from  lands  above,  may  make  use  of  it,  while  it 
runs  over  his  lands ;  but  he  can  not  stop  or  give  it  another  direc- 
tion, and  is  bound  to  return  it  to  its  ordinary  channel,  where  it 
leaves  his  estate. 

C.  N.  644;  48  A.  469,  Foley  vs.  Godchanx;  Common  law  doctrine,  24  Am.  Law  Reg 

Art.  662  [658].  Enclosure.  Every  proprietor  has  a  right 
to  make  an  inclosure  around  his  lands. 

C.  N.  647. 


Art.  663  [659].  Fixation  of  Boundaries.  He  may  com- 
pel his  neighbors  to  fix  and  mark  the  limits  of  their  estates  which 
are  contiguous  to  his. 

The  limits  are  established,  and  boundary  stones  or  posts 
placed  at  their  joint  expense. 

C.  N.  646;  11  L.  414,  Brownson  vs.  Richard;  6  Mason,  16  (C.  O.),  Wakefield  vs. 
Boas;  3  Toal.  118. 
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Civil  Code  of  Louisiana. 


CHAPTER  3. 

Of  Servitudes  Imposed  by  Law. 

Art.664  [660].  Public  and  Private  Servitudes.  Servi- 
tudes imposed  by  law  are  established  either  for  the  public  or  com- 
mon utility,  or  the  utility  of  individuals. 

C.  N.  649  (lit.) ;  18  L.  29a;  43  A.  275;  160  U.  S.  452,  Eldridge  vs.  TYezevant. 

Art.  665  [661].  Public  Servitudes ;  River  Banks;  Sea 
Shores ;  Public  Levees,  etc.  Servitudes  imposed  for  the  public 
or  common  utility,  relate  to  the  space  which  is  to  be  left  for  the 
public  use  by  the  adjacent  proprietors  on  the  shores  of  navigable 
rivers,  and  for  the  making  and  repairing  of  levees,  roads  and  other 
public  or  common  works. 

All  that  relates  to  this  kind  of  servitude  is  determined  by  laws 
or  particular  regulations. 

C.  X.  650;  4  M.  97;  6  A.  77;  16  A.  231 ;  43  A.  276,  Ruch  vs.  City. 


State  determines  location  and  mode  of 
baildiug  levees.  Riparian  owners  must 
sabmit.  34  A.  494,  Bass  vs.  State;  45  A. 
421,  Peart  vs.  President  of  Levee  District; 
Navigable  Rivers;  15  A.  577,  Stevens  vs. 
Walker. 

Act  103  of  1872,  held  to  be  constitutional, 
but  not  to  confer  on  the  police  jury  of  the 
parish  of  St.  Mary  the  right  to  expropriate 
private  property  at  the  expense  of  said 
parish,  hut  only  authorizing  it  to  condemn 
riparian  estates  to  public  use  for  the  pur- 
pose of  opening  a  public  highway  on  the 


bank  of  a  navigable  stream  within  its  limits. 
41  A.  706,  Pecot  vs.  St.  Mary. 

The  Common  Council  of  New  Orleans 
has  no  authority  to  enact  an  ordinance 
authorizing  a  railroad  to  erect  structures 
upon  the  batture  in  front  of  its  riparian 
property,  and  connect  same  with  wharves 
on  the  edge  of  the  river  and  to  consecrate 
same  to  its  exclusive  use  and  enjoyment  for 
ninety-nine  years.  49  A.  627.  Construction 
and  Improvement  Company  vs.  Illinois 
Central  Railroad  Co. 


Art.  666  [662].    Leg^al   Private  Servitudes.    The  law 

imposes  upon  the  proprietors  various  obligations  toward  one 
another,  independent  of  all  agreements ;  and  those  are  the  obliga- 
tions which  are  prescribed  in  the  following  articles. 

C.  N.  651. 

Public  nuisances.     Injunction,  46  A.  85, 
State  ex  rel.  Violet  t  vs.  Judge. 

The  failure  of  owner  to  give  bond  does 
not  prevent  the  tenant  who  has  joined  him 


and  ^iven  bond,  and  is  standing  on  his 
own  rlifhtg,  from  receiving  the  benefit  of 
the  injunction.  46  A.  85,  State  €x  reL 
Violett  vs.  Judge. 


Art.  667  [663].  Oblig^ation  Sic  Utere  Tuo,  ut  Alienum 
Lcedas.  Although  a  proprietor  may  do  with  his  estate  whatever 
he  pleases,  still  he  can  not  make  any  work  on  it,  which  may 
deprive  his  neighbor  of  the  liberty  of  enjoying  his  own,  or  which 
may  be  the  cause  of  any  damage  to  him. 

17  L.  389;  41  A.  1041,  Wilson  vs.  Telephone  and  Telegraph  Co. 

Art.  668  [664].    Inconvenience  is  Not  Leg^al  Damage. 

Although  one  be  not  at  liberty  to  make  any  work  by  which  his 
neighbor's  buildings  may  be  damaged,  yet  every  one  has  the  lib- 
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erty  of  doing  on  his  own  ground  whatsoever  he  pleases,  although  it 
should  occasion  some  inconvenience  to  his  neighbor. 

Thus  he  who  is  not  subject  to  any  servitude  originating  from 
a  particular  agreement  in  that  respect,  may  raise  his  house  as  high 
as  he  pleases,  although  by  such  elevation  he  should  darken  the 
lights  of  his  neighbor's  house,  because  this  act  occasions  only  an 
inconvenience,  but  not  a  real  damage. 

505;  41  A.  1041,  Wilson  vs.  Telephone  and  Telegraph  Co. 


Leisor  is  not  liable  for  improper  use  of 
premises  by  lessee.  27  A.  ]23,  Muller  vs. 
Stone. 


Consequential  damages  for  lawful  pursuit 
of  lawful  business  not  allowed.  3S  A.  599, 
Hill  vs.  Railroad  Company. 


Art.  669  [665].    Smoke  or  Smell  from  flanufactories. 

If  the  works  or  materials  for  any  manufactory  or  other  operation, 
cause  an  inconvenience  to  those  in  the  same  or  in  the  neighboring 
houses,  by  diffusing  smoke  or  nauseous  smell,  and  there  be  no 
servitude  established  bj'^  which  they  are  regulated,  their  sufferance 
must  be  determined  by  the  rules  of  the  police,  or  the  customs  of  the 
place. 

5  N.  S.  414,  Milne  vs.  Davidson. 


City  ordinance  can  not  validate  a  nui- 
sance.   36  A.  162,  Blanc  vs.  Murray. 

Bat  a  whlsliey    distillery  permitted  by 


ordinance  has  been  held  noc  a  nuisance.  28 
A.  130,  Lewis  vs.  Behan,  Thorn  &  Co.;  see 
also  38  A.  555,  Bell  vs.  Riggs. 


Art.  670  [666].  Buildings  Must  be  Kept  Safe  by  Own- 
ers. Every  one  is  bound  to  keep  his  buildings  in  repair,  so  that 
neither  their  fall,  nor  that  of  any  part  of  the  materials  composing 
them,  may  injure  the  neighbors  or  passengers,  under  the  penalty 
of  all  losses  and  damages,  which  may  result  from  the  neglect  of  the 
owner  in  that  respect. 

7  A.  321 ;  14  A.  806;  11  Toul.  433. 


Ignorance  of  condition  of  buildinK  can  be 
no  excuse  for  any  accident  caused  by  its 
weakness.  42  A.  114,  Tucker  vs.  Ulinois 
Central  Railroad. 


Owner  must  use  reasonable  precautions 
to    reduce    damages    occasioned   by    the 
destruction  of  the  building.    42  A.  1047, 
Insurance  Company  vs.    Werlein;    47    A. 
De  dejectU  vel  effusU  177,  I.  L.  4,  T.  6,  1.   I  ^^0,  Knoop  vs.  Alter. 
1  and  2,  Mack.,  Sec.  510.  ^  p^^^^^  visiting  the  house  of  a  friend 

When  a   building   threatens    ruin,    the      socially,  and  sustaining  injury  by  means  of 
neighbor  has  a  right  of  action  against  the  |  a  falling  gallery,  can  not  recover  damages 
o^ner   to  compel  its  demolition.    In  the      from  the  ot<?/icr.    48  A.  1433,  McConnell  vs. 
meantime,  If    dangerous,    he    may    make  I  Lemley. 
necessary  works  for  which  he  shall  be  re-   I 

imbureed.    42  A.  1052,  Insurance  Company  '       2322  and  670  must  be  construed  together, 
vs.  Werlein.  76. 

Art.  671  [667J.  Building^s  Going;  to  Ruin.  When  a  build- 
ing threatens  ruin,  the  neighbor  has  a  right  of  action  against  the 
owner  to  compel  him  to  cause  such  a  building  to  be  demolished  or 
propped  up.  In  the  meantime,  if  there  be  danger  of  any  damage 
by  its  fall,  he  may  be  authorized  to  make  the  necessary  works,  for 
which  he  shall  be  reimbursed,  after  the  danger  shall  have  been 
ascertained  by  experts. 

Partidas,  402;  42  A.  1052.  Insurance  Co.  vs.  Werlein. 
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Art.  672.  Civil  Code  op  Louisiana. 

Art.  672  [668].  Buildings,  Demolition  of  to  Stop  Fires. 

The  councils  and  other  municipal  bodies  of  cities  and  other  incor- 
porated places  of  this  State,  are  authorized  to  make  such  regula- 
tions as  they  may  think  proper  to  determine  the  mode  of  proceed- 
ing in  the  case  of  fire,  when  it  becomes  necessary  in  order  to  arrest 
its  progress,  to  pull  down  houses  which  may  have  taken  fire,  or 
even  those  which  the  fire  has  not  reached. 

But  in  this  case  the  proprietors  whose  houses  have  been  thus 
pulled  down  before  they  have  taken  fire,  shall  have  a  right  to  an 
indemnification  in  proportion  to  their  loss,  which  indemnification 
shall  be  paid  by  the  corporation  of  the  city  or  place  where  the  con- 
flagration has  taken  place,  by  means  of  an  extraordinary  and  pro- 
portional tax,  which  shall  be  laid  to  this  effect  upon  all  the  pro- 
prietors of  houses  of  the  said  place,  or  in  any  other  manner,  from 
the  funds  of  the  corporation. 

Police  Power,  34  A.  495,  Bass  vs.  State;  160  U.  S.  462,  Eldrldge  vs.  Trezevant. 

Art.  673  [669].  Buildings  flust  Be  Perpendicular  on 
Boundaries.  He  who  builds  either  above  or  below  his  soil,  ad- 
joining the  property  of  his  neighbor,  is  bound  to  build  in  a  per- 
pendicular line. 

Art.  674  [670].  Other  Legal  Servitudes.  The  other 
particular  servitudes  imposed  by  law  relate  to  the  following  ob- 
jects : 

1.  To  boundary  walls,  inclosures  and  ditches ; 

2.  To  cases  where  it  is  necessary  to  have  double  or  counter 
walls ; 

3.  To  the  right  of  lights  and  of  view  on  the  property  of  a 
neighbor ; 

4.  To  carrying  off  water  from  roofs ; 

5.  To  the  right  of  passage  and  of  way. 

C.  N.  652. 

SECTION   1. 
Of  Waifo,  Fences,  and  Ditches  in  Common, 

Art.  675  [671].  Dividing  Walls  in  Cities.  He  who  first 
builds  in  the  cities  and  towns,  or  their  suburbs,  of  this  State,  in  a 
place  which  is  not  surrounded  by  walls,  may  rest  one-half  of  his 
wall  on  the  land  of  his  neighbor,  provided  he  builds  with  stones  or 
bricks  at  least  as  high  as  the  first  story,  and  not  in  frame  or  other- 
wise ;  and  provided  the  whole  thickness  of  this  wall  do  not  exceed 
eighteen  inches,  not  including  the  plastering,  which  must  not  be 
more  than  three  inches. 

But  he  can  not  compel  his  neighbor  to  contribute  to  the  raising 
of  this  wall. 

O.  C,  p.  132,  a.  23;  9  M.  724,  Larecbe  vs.  Jackson;  12  A.  785,  Mcintosh  vs.  Duncan; 
3  Toul.  136;  44  A.  499,  Oldstein  vs.  Building  Association;  26  A.  607,  Lavergne  Vi. 
Lacoste. 
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Art.  678. 


Derogation  of  rights  strictly  construed. 
12  A.  7Si5,  Jamison  vs.  Duncan. 

May  finish  front  as  he  pleases.  9  A.  49, 
IToncan  vs.  Laboaisse. 

Can  not  prove  by  parol  consent  to  place 
a  column.    9  A.  49. 

The  fact  that  owner  had  already  built  a 
wooden  house  on  his  lot,  leaving  passage 
between  house  and  division  line,  does 
not  deprive  him  of  his  rights,  under 
the  article.  3  A.  441,  Carrigan  vs.  De  Nenf- 
honrg. 

^ght  must  be  exercised  with  care.  13 
L.  2n,  Loney  vs.  High. 

For  exposition  of  common  law.  16  Am. 
Law  Beg.  513. 

The  entire  wall  belongs  jointly  and  un- 
dividedly  to  the  adjacent  owners  without 
reference  to  the  line  of  division,  so  that 


both  m»y  use  flues  in  the  wall,  though 
altogether  on  one  side  of  the  middle  line. 
The  presumption  is  that  the  wall  as  exist- 
ing was  originally  constructed  for  the  ben- 
flt  of  both  parties.  39  A.  1102,  Weil  vs. 
Baker,  Sloe  &  Co. 

A  subsequent  vendee  is  held  personally 
bound  for  his  portion  of  the  wall  which  he 
uses  and  which  has  not  been  previously 
paid  for.  27  A.  199,  Chism  &  Boyd  vs. 
Lefebre. 

The  provisions  restricting  the  right  of 
one  co-proprietor  to  rest  a  wall  in  common 
no  more  than  nine  inches  on  the  land  of  his 
neighbor  applies  to  the  wall  itself  and  not 
to  the  foundation,  which  may  extend  fur- 
ther.   41  A.  195,  Heine  vs.  Merrick. 

The  requirement  that  the  wall  should  be 
built  of  brick  or  stone  does  not  forbid  the 
use  of  heavy  foundation  timbers.  41  A. 
195,  Heine  vs.  Merrick. 


Art.  676  [672].  Common  Wall  In  Cities.  If  the  neigh- 
bor  be  willing  to  contribute  for  his  half  to  the  building  of  the 
wall  thus  raised,  then  this  wall  is  a  wall  in  common  between  the 
proprietors. 

The  neighbor  who  has  refused  to  contribute  to  the  raising  of 
this  wall,  preserves  still  a  right  of  making  it  a  wall  in  common, 
by  paying  to  the  person  who  has  made  the  advance,  the  half  of 
what  he  has  laid  out  for  its  construction,  according  to  the  rules 
hereafter  established. 


14  A.  338;  20  A.  341,553. 

Notice  to  be  given  when.  1  A.  140,  Grailhe 
▼8.  Hown. 

Ownership  of  wall.  11  A.  465,  Jeannin 
v8.I>eBIanc;  26  A.  510,  Lavergne  vs.  La- 
coste. 

Where  an  adjacent  proprietor  has  not  ac- 
quired right  to  use  wall  his  vendee  will  not 


have  it.    27  A.  199.    Chism   A    Boyd  vs. 
Lefebre;  24  A.  113,  Winter  vs.  Reynolds. 

^^There  is  no  division  of  ownership  of  wall 
in  common .  The  whole  belongs  jointly  and 
in  indivision  to  the  proprietors  without  ref- 
erence to  the  dividing  lines  between  the 
lots."  39  A.  1103,  Weil  vs.  Baker,  Sloo  & 
Co. 


Art.  677  [673].  Presumption  as  to  Common  Wall  and 
Enclosures.  Every  wall  which  is  a  separation  betwixt  buildings 
as  high  as  the  upper  part  of  the  first  story,  or  betwixt  the  yard 
and  garden  in  the  cities  and  towns,  and  their  suburbs,  of  this 
State,  and  even  any  other  enclosure  in  the  fields,  shall  be  presumed 
to  be  in  common,  if  there  be  no  title,  proof  or  mark  to  the  con- 
trary. 

C.  N.  653;  3  Toul.  128,   130,  133,  15tJ;  44  A.  499,  Oldstein   vs    Building  Associa- 
tion. 


Art.  678  [674].  Repairs  on  Common  Wall.  The  repairs 
and  building  of  walls  in  common  are  to  be  made  at  the  expense  of 
all  who  have  a  right  to  the  same,  and  in  proportion  to  their  interest 
therein. 


C.  N.  655  (lit.). 
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Art.  679. 


Civil  Code  op  Louisiana. 


Art.  679  [675].  Id.  Exoneration  by  Surrender.  Never- 
theless every  co-proprietor  of  a  wall  in  common,  may  be  exonerated 
from  contributing  to  the  repairs  and  rebuilding,  by  giving  up  his 
right  of  common ;  provided  no  building  belonging  to  him  be  actu- 
ally supported  by  the  wall  thus  held  in  common. 

C.N.  656  (lit.);  lIIToul.  140. 


Where  the  non-contributor  uses  a  wall 
built  by  his  neighbor  as  a  common  wall,  he 
must  bear  half  the  cost  of  erecting  it.    27 


A.  199,  Ohism  &  Bo^d  vs.  Lcfebre;  24  A. 
118,  Winter  vs.  Reynolds. 


Art.  680  [(576].  Buildings  Against  and  Excavations  in 
Common.  Every  co-proprietor  may  build  against  a  wall  held  in 
common,  and  cause  beams  or  joists  to  be  placed  within  two  inches 
of  the  whole  thickness  of  the  wall,  saving  to  the  neighbor  the 
right  of  diminishing  with  the  chisel  the  length  of  the  beam  till  it 
do  not  exceed  the  half  of  the  thickness  of  the  wall,  in  case  he  him- 
self should  wish  to  fix  beams  in  the  same  place,  or  to  build  a  chim- 
ney against  it. 

C.  N.  657  (lit). 

But  ownership  of  each  extends  through 
entire  wall.  39  A.  1102.  Weil  vs.  Baker, 
Sloo  &  Co. 

Art.  681  [677].  Raising  of  Common  Wall.  Every  co- 
proprietor  is  at  liberty  to  increase  the  height  of  the  wall  held  in 
common,  but  he  alone  is  to  be  at  the  expense  of  raising  it,  and  of 
repairing  and  keeping  the  part  above  the  height  of  the  wall  in  com- 
mon, in  good  order;  and  besides  he  alone  is  liable  for  all  expenses 
arising  from  its  being  raised  higher  according  to  its  value. 

C.  N.  358  (substantial) ;  17  L.  389,  Pierce  ts.  Musson. 

The  provisions  of  686  requiring  consent  |  48  A.  1389,  Levy  vs.  Fenner;  Pardesus,  361, 
of  the  co-proprietor  or  a  decision  of  judicial  j  Sec.  174,  L.  39,  T.  2,  1.  37. 


experts  in  certain  cases  do  not  apply  to  this 
article.    41  A.  194,  Heine  vs.  MeiTick. 

Party  increasing  height  of  wall  not  bound 
to  indemnify  neighbor  for  any  Injury  or  in- 
convenience necessarily  occasioned  by  the 
exercise  of  his  right.  48  A.  1389,  Levy  vs. 
Fenner;  41  A.  194,  Heine  vs.  Merrick. 

Right  must  be  exercised  wlrh  great  care. 
17  L.  389;  13  L.  271;  30  A.  30,  Gettwerth 
vs.  Hedden;  41  A.  194,   Heine  vs.  Merrick; 


An  adjacent  proprietor  has  no  right  in 
building  a  new  wall  to  cut  away,  dlstarb 
or  weaken  a  part  of  the  foundation  of  his 
neighbor's  wall,  nor  to  cause  the  projec- 
tions of  his  wall  to  rest  on  that  of  his 
neighbor,  and  if  it  cause  damage  or  injury, 
he  &  responsible.  47  A.  814,  Bonqnols  vs. 
Monteleone. 

The  fact  of  the  inspectors'  condemnation 
will  not  prevent  recovery  of  damages,  lb. 


Art.  682  [G78].  Id.  Enlars:ement  of.  If  the  wall  held 
in  common  can  not  support  the  additional  weight  of  raising  it,  he 
who  wishes  to  have  it  made  higher  is  bound  to  rebuild  it  anew 
entirel}^,  at  his  own  expense,  and  the  additional  thickness  must  be 
taken  from  his  property 

602;  C.  X.  659  (lit.):  17  L.  389;  11  A.  465;  20  A.  341;  Demolombe,  Vol.  II,  p.  453, 
Sec.  404 ;  2  Marcade,  p.  579. 

Party  rebuilding  not  liable  for  dama^ 
and  inconvenience  necessarily  caused.  48  A. 
1389,  Levy  vs.  Fenner. 


The  provisions  of  685  requiring  consent 
of  the  co-proprietor  or  a  decision  of  judicial 
experts  in  certain  cases  do  not  apply  to 
this  article.    41  A.  194,  Heine   vs.  Merrick. 
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Of  Predial  Servitudes.  Art.  685. 


lot  io  order  to  erect  a  strong  common  wall. 
30  A.  80,  Qettworth  vs.  Hedden. 

Tenant  can  only  require  redaction  of  rent. 
6  A.  566,  Dorville  vs.  Amat,  sed  vide  contra. 
14  A.  564,  Coleman  vs.  Haight. 

ParieUmquinaturali  ratione  communis 
est,  alierulti  vicinorum  demoliendi  eum  et 
refloiendum  jvs  non  est;  quia  non  solus 


Bat  he  must  be  expeditious,  must  use  the 
hest  material  and  take  every  precaution  to 
huild  a  pound  wall  and  one  that  will  not 
sink.    41  A.  194,  Heine  vs.  Merrick. 

The  provisions  of  675  restricting  the  right 
of  one  co-proprietor  to  rest  a  wall  in  com- 
mon nine  inches  on  land  of  his  neighbor 
does  not  apply  to  foundations,  which  may, 
as  the  new  wall  Is  heavier,  extend  the  fur- 
ther on  the  adjoining  property.  41  A.  194,  dominus  est.  Dig.,  Lib.  8  Tit.  2,  lex  8, 
Heine  vs.  Merrick;  48  A.  1389.  I  Sec.  2. 

A  weak  wall  built  by  the  owner  of  a  lot  >  The  wall  is  common  to  its  entire  thick- 
nlong  and  not  over  the  dividing  line  may  [  ness.  5  Duranton,  p.  369,  No.  330;  39  A. 
be  demolished  by  the  owner  of  adjacent  |  1103,  Weil  vs.  Baker,  Sloo&  Co. 

Art  683  [679].  Id.  Acquisition  of  by  Non-Contribut- 
ing Neighbors.  The  neighbor  who  did  not  contribute  to  the 
raising  of  the  wall  held  in  common,  may  cause  the  raised  part  to 
become  common,  by  paying  one-half  the  expense  of  such  raising, 
and  the  value  of  the  half  of  the  soil  employed  for  the  additional 
thickness,  if  there  is  any. 

C.  X.  660  (substantial) ;  20  A.  341 ;  26  A.  510,  Lavergne  vs.  Lacoste. 

Art.  684  [680].  Id.  Every  proprietor  adjoining  a  wall  has, 
in  like  manner,  the  right  of  making  it  a  wall  in  common,  in  whole 
or  in  part,  by  reimbursing  to  the  owner  of  the  wall  one-half  of  its 
value,  or  the  half  of  the  part  which  he  wishes  to  hold  in  common, 
and  one-half  of  the  value  of  the  soil  upon  which  the  wall  is  built,  if 
the  person  who  has  built  the  wall  has  laid  the  foundation  entirely 
upon  his  own  estate. 

ex.  661:  27  A.  1^9. 

When  party  c«n  not  claim  servitude  of  '  And  party  is  responsible  if  experts  are 
%ht  In  common  wall.  7  A.  652,  Fisk  vs.  ,  deceived.  3  Toul.  207;  5  Duranton,  Xo. 
ffiiber.  337. 

Experts.— Appointment  of  experts  a 
mere  precaution.  17  L.  395,  Pierce  vs. 
Hqssod. 


Art.  685  [681].  Cavities  in  and  Constructions  ag^ainst 
Common  Wall.  Neither  of  the  two  neighbors  can  make  any 
cavity  ^\athin  the  body  of  the  wall  held  by  them  in  common,  nor 
can  he  affix  to  it  any  work  without  the  consent  of  the  other,  or 
without  having,  on  his  refusal,  caused  the  necessarj^  precaution  to 
be  used,  so  that  the  new  work  be  not  an  injury  to  the  rights  of  the 
other,  to  be  ascertained  by  persons  killed  in  building. 

ex.  662  (lit.). 

Light.— Party  can  not  claim  servitude  i  build  against  them.    11  A.  465,  Jeaunln  vs. 

of  liffht   in  common  wall.    7  A.  662,  Fisb  '  De  Blanc. 

vs.  Haber.  , 

Windows  may  be  closed  by  either  party 

Virw.— Lights  par  destination  de  pere  de  to  make  the  wall  one  in  common.    26  A. 

fenUlle,    13  A.  323,  Lavillebeuvre  vs.  Cos-  I  510,  Lavergne  vs.  Lacoste. 

grove:  38  A.  434,  Pwle  vs.  D'Arcy.  ;      eaiMNEVS  and  Flues  In  comraon  wall  - 

Apertures  may  be  made  until  it  Is  made  ;  presumptions.    39  A.  1102,  Weil  vs.  Baker, 

*  wall  in  common  and  other  party  mav 


party  mav      Sloo  &  Co. 
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Art.  686.  Civil  Code  op  Louisiana. 

Art.  686  [682].  Contribution  to  Building:  Dividing: 
Fences.  Every  one  has  a  right  to  compel  his  neighbor  within  the 
cities  and  towns,  and  their  suburbs,  of  this  State,  to  contribute  to 
the  making  and  repairing  of  the  fences  held  in  common,  by  which 
their  houses,  yards  and  gardens  are  separated,  which  shall  be  made 
in  the  manner  in  which  is  or  may  be  prescribed  by  the  regulations  of 
the  police  on  this  subject. 

And  if  one  of  the  proprietors  has  been  alone  at  the  expense  of 
making  the  enclosures  held  in  common,  he  may  compel  the  other 
to  make  it  in  his  turn,  and  the  presumption  shall  be  that  the 
inclosure  was  made  by  him  on  whose  side  it  is  nailed,  unless  there 
exists  a  voucher  or  proof  to  the  contrary. 

2700;  C.  N.  663;  L.  39,  T.  II,  leges,  36,  36  and  S7;  3  Pothler  543,  Xo.  219; 
3  Toul.  204,  206,  209,  21l!  ^  »      ft    ^       ^ 

Art.  687  [683].  Id.  In  Country.  In  the  country  the  com- 
mon boundary  inclosures  between  two  estates  are  made  at  the 
expense  of  the  adjacent  estates,  if  the  estates  are  inclosed ;  other- 
wise, the  estate  which  is  not  inclosed  is  not  bound  to  contribute  to  it. 

Adjacent  and  contiguous,  synonymouB. 
7.  An.  79,  Municipality  No.  2  for  opening 
Roffignac  St. 

Art.  688  [684].  What  Presumed  Dividing  Fence.  Every 
fence,  which  separates  rural  estates,  is  considered  as  a  boundary 
inclosure,  unless  there  be  but  one  of  the  estates  inclosed,  or  unless 
there  be  some  title  or  proof  to  the  contrary. 

C.  X.  670  (lit.). 

Art.  689  [685].  Dividing:  Ditches.  Every  ditch  between 
two  estates  shall  be  supposed  held  in  common,  unless  there  be  a 
voucher  or  proof  to  the  contrary. 

C.  N.  666  (lit.). 

Art.  690  [686].  Id.  How  Maintained.  A  ditch  held  in 
common  is  to  be  kept  at  the  expense  of  the  two  contiguous  pro- 
prietors. 

C.  N.  669  (eubstanlial). 

Art.  691  [687].  Trees  on  Dividing:  Lines  In  Cities.  Every 
proprietor  in  cities,  towns  or  suburbs  of  this  State,  is  forbidden  to 
plant  on  the  boundary  line  which  separates  his  estate  from  that  of 
his  neighbor,  trees  which  may  be  of  any  injury  whatsoever  to  his 
neighbor. 

And  if  his  neighbor  suffers  any  damage  from  them,  he  can 
oblige  the  owner  to  have  them  torn  up  or  the  branches  of  them  cut 
off,  which  extend  over  his  estate. 

If  the  roots  only  extend  themselves  on  his  estate,  the  neighbor 
has  the  right  to  cut  them  up  himself. 
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C.  N.   671,   672,  673.    See  8  Laurent,  Sec.   15,  as  to  right  of  proprietor  to  sue 
neighbor  to  have  bnmches  cut  and  to  cut  roots  himself. 


Branches  of  trees  extending  over  side- 
walks may  not  be  summarily  cut  off  by 
persons  having  privileges  (^.  ^.,  to  erect 


telephone  wirej  the  use  of  which  is  in  some 
degree  obstructed  by  such  branches.  39  An. 
1002,  Tissot  vs.  G.  S.  T.  &  T.  Co. 


SECTION   II. 
Of  Cases  Where  it  is  Necessary  io  Have  Double  or  Counter  Walls. 

Art.  692  [688].  Wells,  Necessaries,  Chimneys,  Stables, 
Salt  or  Corrosive  Substances  ag^ainst  Dividing^  Walls.    He 

who  wishes  to  dig  a  well  or  a  necessary,  to  build  a  chimney  or  hearth, 
a  forge,  an  oven,  a  furnace  or  stable,  to  put  up  shelves  to  store  salt 
or  other  corrosive  substances  near  a  wall,  whether  held  in  common 
or  not,  is  bound  to  leave  the  distance,  and  cause  to  be  made  the 
works  prescribed  by  the  regulations  of  the  police,  in  order  that  his 
neighbor  be  not  injured  thereby. 

And  if  there  be  no  regulations  of  police  upon  all  or  any  of 
these  subjects,  he  shall  conform  to  the  following  rules,  in  cases 
which  have  not  been  foreseen. 

C.  N.  674  (lit.);  6  N.  S.  18C,Boatner  vs.  Henderson;  3  Toul.  p.  109;  O.  C,  p.  134, 
Art.  38. 

Art.  693  [689] .  Chimneys.  He  who  wishes  to  build  a 
chimney  or  hearth  against  a  wall  held  in  common,  is  bound  to 
make  a  double  wall  of  brick  or  other  proper  material  six  inches 
thick. 

C.  N.  674. 

Art.  694  [690].     Ovens,   Forges,   Furnaces.     He  who 

wishes  to  build  au  oven,  a  forge  or  a  furnace  against  the  wall  held 
in  common,  is  bound  to  leave  half  a  foot  interval  and  vacancy  betwixt 
such  wall  and  that  of  his  oven,  forge  or  furnace,  and  this  last  wall 
must  be  one  foot  thick, 
c. N.  674. 

Art.  695  [691].  Necessary,  or  Well.  He  who  wishes  to 
dig  a  necessary  or  well  against  a  wall,  whether  held  in  common  or 
not,  is  bound  to  build  another  wall  one  foot  thick  ;  and  when  there 
is  a  well  on  one  side  and  a  necessary  on  the  other,  there  shall  be 
four  feet  masonry  betwixt  the  two,  including  the  thickness  on 
both  sides  ;  but  between  two  wells  three  feet  interval  are  sufficient. 

C. N.  674. 

SECTIOK  III. 
0/  the  Right  of  Lights  and  of  Vieic  on  the  Property  of  a  Neighbor. 

Art.  696  [692].  Windows  or  Apertures  in  Common 
Walls.  One  neighbor  can  not,  without  the  consent  of  the  other, 
open  any  window  or  aperture  through  the  wall  held  in  common,  in 
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any  matter  whatever,  not  even  with  the  obligation,  on  his  part,  to 
confine  himself  to  lights,  the  frames  of  which  shall  be  so  fixed 
within  the  wall  that  they  can  not  be  opened. 

686:  C.  N.  676;  13  A.  323;  11  A.  466. 


2  A.  86,  French  vs. 


This  is  urhan  only. 
X.  O.  &  C.  R.  R.  Co. 


One  may  raise  a  house  as  high  as  he 
pleases,  though  he  darkens  his  neighbor's 
house.     668. 


Servitude  of  light  and  air  can  not  be  ac- 
quired by  prescription  against  the  owner 
of  the  adjacent  lot  who  is  unable  to  act, 
and  that  owner  can  not  sue  to  close  the 
windows  in  a  wall  which  he  had  not  made 
a  party  wall.  44  A.  492.  Oldstein  vs.  Fire- 
men's Building  Association. 


Art.  697  [693].  Projectins:  Constructions.  No  one  shall 
build  galleries,  balconies  or  other  projections  on  the  border  of  an 
estate,  so  that  they  extend  beyond  the  boundary  line  which  sepa- 
rates it  from  the  adjoining  estates. 

505. 

SECTION  IV. 

Of  the  Manner  of  Carrying  Off  Water  from  the  Roof. 

Art.  698  [694].  Rain  from  Roof.  Every  proprietor  is 
bound  to  fix  his  roof  so  that  the  rain  water  fall  upon  his  o\^ti 
ground,  or  on  the  public  road.  He  has  no  right  to  cause  the  same 
to  fall  on  his  neighbor's  ground. 

C.  N.  681  (lit.). 

SECTION  V. 

Of  the  Right  of  Passage  and  of  Way, 

Art.  699  [695] .  Enclosed  Lands.  The  owner  whose  es- 
tate is.  inclosed,  and  who  has  no  way  to  the  public  road,  may  claim 
the  right  of  passage  on  the  estate  of  his  neighbors  for  the  cultiva- 
tion of  his  estate,  but  he  is  bound  to  indemnify  them  in  proportion 
to  the  damage  he  may  occasion. 

C.  N.  682  (lit.).;  11  L.  394;  16  L.  65;  6  A.  118;  15  A.  67;  21  A.  247;  4  M.  97:  Par- 
tidae,  408.    Tramways,  Roads  and  Ditches,  Act  54  of  1896,  p.  88. 

If  there  is  a  way,  though  much  longer 
than  the  one  sought  for,  the  riffht  will  be 
rejected.    16  L.  57,  Martin  vs.  Patin. 


A  tenant  has  a  right  to  a  way.    35  A- 
784.  N.  O.  City  R.  R.  vs.  McCloskey. 


Art.  700  [696].  Id.  Where  Right  of  Way  Taken.     The 

owner  of  the  estate,  which  is  surrounded  by  other  lands,  has  no 
right  to  exact  the  right  of  passage  from  which  of  his  neighbors  he 
chooses. 

The  passage  shall  be  generally  taken  on  the  side  where  the 
distance  is  the  shortest  from  the  inclosed  estate  to  the  public 
road. 

Nevertheless,  it  shall  be  fixed  in  the  place  the  least  injurious 
to  the  person  on  whose  estate  the  passage  is  granted. 

C.  N.  683,  684;  3  A.  567;  15  A.  67;  3  Toul.  401. 

If  there  is  a  way  much  longer  than  the 
one  sought,  the  right  will  be  rejected.  16 
L.  57,  Martin  vs.  Patin. 
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Art.  701  [697].  Id.  It  is  not  always  the  owner  of  the  laud 
which  affords  the  shortest  passage  who  is  obliged  to  suffer  the  right 
of  passage  ;  for  if  the  estate,  for  which  the  right  of  passage  is 
claimed,  has  become  inclosed  by  means  of  sale,  exchange  or  parti- 
tion, the  vendor,  coparcener  or  other  owner  of  the  land  reserved, 
and  upon  which  the  right  of  passage  was  before  exercised,  is  bound 
to  furnish  the  purchaser  or  owner  of  the  land  inclosed  with  a  pass- 
age gratuitously,  and  even  when  it  has  not  been  sold  or  transferred 
with  the  rights  of  servitude. 

Art.  702  [698].  Id.  Extent  of  Right  of  Way.  A  pass- 
age  must  be  furnished  to  the  owner  of  the  land  surrounded  by 
other  lands,  not  only  for  himself  and  workmen,  but  for  his  animals, 
carts,  instniments  of  agriculture,  and  every  thing  which  may  be 
necessary  for  the  use  and  working  of  his  land. 

699,  700. 

Tenant  has  right  to  a  way.    35  A.  786, 
X.  O.  R.  R.  Co.  vs.  McCloskey. 

Art.  703    [699].    Change  of  Locating  Right  of  Way. 

When  the  place  for  the  passage  is  once  fixed,  he  to  whom  this 
servitude  has  been  granted  can  not  change  it,  bnt  he  who  owes  this 
servitude  may  change  it  from  one  place  to  another,  in  order  that  it 
may  be  less  inconvenient  to  him,  provided  that  it  afford  the  same 
facility  to  the  owner  of  the  servitude. 

Art.  704  [700] .  Roads  are  of  two  kinds,  public  and 
private. 

777. 

Art.  705  [701] .  Public  Roads  are  those  which  are  made  use 
of  as  highways,  which  are  generally  furnished  and  kept  up  by  the 
owners  of  estates  adjacent  to  them. 

Road8  return  lo  owner  if  they  are  aban-   !  ^±  ^l^^Hn?  p^''°  Short  Line   vs.  11- 
doned  by  the  public.    3  A.  487,  Hatch  vs.      ^*^^  Navigation  Co. 


Arnault. 

Eights  of  the  public  as  it  respects  wharves 
and  passage  to  railroads.    139  U.  S.  128, 


Law  of  the  road.    25  A.  235,   Avegno  vs. 
Hart.    50  A.  441,  Loyacano  vs.  Jurgens. 
Dedication  to  public  use  roust  be  clear. 


r-oviuru^n  KfoPk  YrM  r^^    v«    Kplth •  5 1      ^^  ^'  *^2,  Shaffer  vs.  State  National  Bank; 
Ooviugton  Stock  Yard  Co.  vs.   Keith,  51      3^  ^^^^^  ^p^^.^.^^  ^^  Falgoust. 

Art.  706  [702].  Private  Roads  are  those  which  are  only 
open  for  the  benefit  of  certain  individuals,  to  go  from  and  to  their 
homes,  for  the  service  of  their  lands,  and  for  the  use  of  some 
estates  exclusively. 

Art.  707  [703].    Public  Roads  on  River  Banks.    He  who 

from  his  title  as  owner  is  bound  to  give  a  public  road  on  the  border 
of  a  river  or  stream,  must  furnish  another  without  any  compensa 
tion,  if  the  first  be  destroyed  or  carried  away. 
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And  if  the  road  be  so  injured  or  inundated  by  the  water,  with- 
out being  carried  away,  that  it  becomes  impassable,  the  owner  is 
obliged  to  give  the  public  a  passage  on  his  lands,  as  near  as  possible 
to  the  public  road,  without  recompense  therefor. 


Mast  give  another  road  without  compen- 
sation.   43  A  278,  Rush  vs.  N.  O. 
On  those  streams  on  which  no  levees  are 


required  the  puhlic  are  not  entitled  to  a 
highway  without  compensating  the  propri- 
etor.   12  A.  656,  Lyons  vs.  Hinckley. 


Art.  708  [704] .  Prescription  to  Action  for  Indemnifica- 
tion. The  action  of  indemnification,  granted  against  the  person 
who  claims  the  passage,  may  be  barred  by  prescription,  and  the 
passage  shall  be  continued,  although  the  action  in  indemnification 
may  be  no  longer  maintainable. 

C.  X.  6S5;  12  M.  70,  Powers  vs.  Foucher;  3  Toul.  403. 

CHAPTER  4. 


Of  Conventional  or  Voluntary  Servitudes. 

SECTION  I. 
Of  the  Different  Kinds  of  Conventional  or  Voluntary  Servitudes. 

Art.  709  [705].  Conventional  Servitudes.  Owners  have 
a  right  to  establish  on  their  estates,  or  in  favor  of  their  estates, 
such  servitudes  as  they  deem  proper ;  provided,  nevertheless,  that 
the  services  be  not  imposed  on  the  person  or  in  favor  of  the  person, 
but  only  on  an  estate  or  in  favor  of  an  estate  ;  and  provided,  more- 
over, that  such  services  imply  nothing  contrary  to  public  order. 

The  use  and  extent  of  servitudes  thus  established  are  regulated 
by  the  title  by  which  they  are  granted,  and  if  there  be  no  title,  by 
the  following  rules. 

648,  755;  48  A.  1219,  Choppin  vs.  Dauphin;  C.  X.  686  (lit);  O.  C,  p.  138,  a.  49; 
3  Toul.  62,  241,  246;  161,  429,  475;  Deinolombe,  12  Vol.,  Xo.  665. 

The  act  establishing  a  servitude  is  strictly 
eoDStrued.  37  A.  242,  Shaffer  vs.  State 
Nat.  Bank;  37  A.  497,  Torres  vs.  Falgoust. 

Art.  710  [606] .  Urban  and  Rural  Servitudes.  All  servi- 
tudes are  established  either  for  the  use  of  houses  or  for  the  use  of 
lands. 

Those  of  the  first  kind  are  called  urban  servitudes,  whether 
the  buildings  to  which  they  are  due  be  situated  in  the  city  or  in  the 
country. 

Those  of  the  second  kind  are  called  rural  servitudes. 

C.  X.  687  (lit.).  (2  Feb.,  p.  h  cap.  9);  3  Toul.  441. 

Art.  711   1 707].    Urban  Servitudes;    Kinds    of.     The 

principal  kinds  of  urban  servitudes  are  the  following : 

The  right  of  support;  that  of  drip  ;  that  of  drain  or  of  prevent- 
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ing  the  drain ;  that  of  view  or  of  lights,  or  of  preventing  the  view 
or  lights  from  being  obstructed ;  that  of  raising  buildings  or  walls, 
or  of  preventing  them  from  being  raised ;  that  of  passage,  and  that 
of  drawing  water. 

Partidas,  410;  2  M.  214,  Orleang  Nav.  Co.  ve.  New  Orleans. 

Art.  712  [708].  The  Right  of  Support  and  of  Projec- 
tion. The  right  of  support  is  one  by  which  a  proprietor  stipulates 
that  his  neighbor  shall  be  bound  to  permit  that  his  house  or  his 
timbers  should  rest  on  the  wall  of  his  neighbor. 

In  these  servitudes  the  owner  of  the  structure  subject  to  them 
is  bound  to  keep  his  wall  in  a  condition  to  bear  them,  unless  the 
contrary  has  been  agreed  upon ;  but  he  may  relieve  himself  from 
this  charge  by  abandoning  his  wall. 

The  servitude  by  which  one  is  permitted  to  project  works  over 
the  estate  of  his  neighbor  is  of  the  same  kind. 

Art.  713  [709].  Servitude  of  Drip.  Every  owner  is  bound 
so  to  construct  his  roofs  that  the  rain  falling  on  them  shall  not 
fall  on  the  land  of  his  neighbor,  but  on  his  own  or  the  public  way. 

This  falling  of  water  gives  rise  to  the  servitude  of  drip. 

The  servitude  of  drip  is  that  by  which  any  one  engages  to 
permit  the  waters  from  the  roof  of  his  neighbor  to  fall  on  his 
estate,  or  that  by  which  any  one  obliges  himself  to  suffer  the 
water  from  his  own  roof  to  fall  on  the  estate  of  his  neighbor. 

C.  N.  681 ;  7  L-  R-  52,  Vincent  vs.  Michel. 

Art.  714  [710].  Servitude  of  Drain.  The  right  of  drain 
consists  in  the  servitude  of  passing  water  collected  in  pipes  or 
canals  through  the  estate  of  one's  neighbor. 

This  servitude  is  different  from  the  right  of  drip,  because  the 
charge  it  imposes  is  more  onerous. 

It  is  much  less  inconvenient  to  receive  the  rain  which  falls 
than  a  body  of  water  which  may  carry  away  the  land  by  its  vio- 
lence. 

The  contrary  servitude  is  the  right  of  preventing  this  passage 
of    water. 

L.  8;T.  2;  L.  8,  T.  2,  1  19. 

Art.  715   [711].    Servitudes  of  View  and  Light.    We 

understand  by  view  every  opening  which  may,  more  or  less,  facili- 
tate the  means  of  looking  out  of  a  building. 

Lights  are  those  openings  which  are  made  rather  for  the 
admission  of  light  than  to  look  out  of. 

Wiiere  no  servitude  exists  adjacent  owner 
may  bnild  as  hieh  as  he  pleases.  28  A. 
4-24,  Parle  ts.  D'Arcey. 


Lights  :  Destination  de  pere  de  faraille. 
13  A.  323,  Lavillebenvre  vs.  Cosgrove. 

View:  Destination  de  pere  de  famille. 
28  A.  424;  35  A.  474,  Taylor  vs.  Bouhvare. 
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Art.  716  [712] .  Servitudes  of  View  are  of  two  kinds ;  one 
which  confers  the  right  of  full  view  with  the  power  of  preventing 
one's  neighbor  from  raising  any  buildings  which  obstruct  it,  and 
the  other  which  gives  an  owner  the  right  of  preventing  his  neigh- 
bor from  having  any  view  or  lights  on  the  side  on  which  their 
estates  unite,  or  that  he  exercises  these  servitudes  according  to  his 
title. 

Art.  717  [713] .  Servitudes  of  Light  are  also  of  two  kinds ; 
one  which  gives  the  owner  of  a  house  the  right  of  opening  windows 
in  a  wall  held  in  common,  for  the  admission  of  light,  with  the  right 
also  of  preventing  his  neighbor  from  raising  any  building  which  can 
obstruct  the  admission  of  light ;  and  the  other,  which  gives  the 
right  of  preventing  one's  neighbor  from  opening  his  wall,  or  a  wall 
held  in  common,  for  the  admission  of  light  from  a  yard  or  other 
place,  or  which  limits  him  to  certain  lights  which  are  conferred  by 
his  title. 

Art.  718  [714].    Servitudes  as  to  Height  of  Walls.  The 

right  of  obliging  one's  neighbor  to  raise  his  wall  to  a  certain 
height ;  and,  on  the  contrary,  that  of  preventing  one's  neighbor 
from  raising  his  house  beyond  a  certain  height,  are  also  servitudes. 

4  JobDSon  Cby.  Rep.  334,  Campbell  vs.  Meisler. 

Art.  719  [715].  Servitude  of  Passage.  The  right  of  pass- 
age in  cities  is  a  servitude  by  which  an  owner  permits  his  neighbor 
to  pass  through  his  house  or  lot  to  arrive  at  his  own. 

This  servitude  to  be  perpetual,  must  be  so  expressed  in  the 
title  ;  otherwise  it  ceases  with  the  person  who  enjoys  it,  and  does 
not  pass  to  his  heirs. 

Art.  720   [716].    Servitude  of  Drawing  Water.    The 

right  of  drawing  water  is  a  servitude  by  which  one  suffers  his 
neighbor  to  draw  water  from  the  well  or  spring  he  has  on  his  land  ; 
the  use  of  this  servitude  is  confined  to  those  who  live  in  the  house 
of  the  person  enjoying  the  servitude,  unless  the  contrary  be  ex- 
pressed in  the  title. 

Art.  721  [717].  Rural  Servitudes ;  Kinds  of.  The  prin- 
cipal rural  servitudes  are  those  of  passage,  of  way,  of  taking  water^ 
of  the  conducting  of  water  or  aqueduct,  of  watering,  of  pasturage, 
of  burning  brick  or  lime,  and  of  taking  earth  or  sand  from  the 
estate  of  another. 

37  A.  243,  Shaffer  vs.  National  Bank. 

Art.  722  [718].    Servitude  of  Right  of  Way.    The  right 

of  passage  or  of  way,  is  a  serv  itude  imposed  by  law  or  by  conven- 
tion, and  by  virtue  of  which   one   has  a  right  to  pass  on  foot,  on 
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Art.  72i?. 


horseback,  or  in  a  vehicle,  to  drive  beasts  of  burden  or  carts  through 
the  estate  of  another. 

When  this  servitude  results  from  the  law,  the  exercise  of  it  is 
confined  to  the  wants  of  the  person  who  has  it. 

When  it  is  the  result  of  a  contract,  its  extent  and  the  mode  of 
using  it  is  regulated  by  the  contract. 

Art.  723  [719].  The  Right  of  Drawing  Water  from  the 
spring  of  another  is  also  a  servitude. 

Art.  724  [720].  The  Conducting  of  Water  or  aqueduct  is 
the  right  by  which  one  conducts  water  from  his  estate  through  the 
land  of  his  neighbor  by  means  of  an  aqueduct  or  ditch. 

Art-  725  [721].    The  Right  of  Watering  One's  Animals 

at  the  pond  or  spring  of  another,  is  also  a  servitude. 

Art.  726  [722].  Pasturage  is  the  right  of  grazing  one's 
cattle  on  the  estate  of  another. 

2  Bla.  Cora.  31. 


Art.  727  [723].  Continuous  and  Discontinuous  Servi- 
tudes.    Servitudes  are  either  continuous  or  discontinuous. 

Continuous  servitudes  are  those  whose  use  is  or  liiay  be  con- 
tinual without  the  act  of  man. 

Such  are  aqueducts,  drain,  view  and  the  like. 

Discontinuous  servitudes  are  such  as  need  the  act  of  man  to  be 
exercised. 

Such  are  the  rights  of  passage,  drawing  water,  pasture  and  the 
like. 

ex.  688  (lit.);  14  L.  173;  15  A.  316;  O.  C,  p.  138,  a.  51. 


Servitade  of  drain  tbroa>(h  an  artificial 
canal  ia  continnons  and  apparent.  39  A. 
210,  Levet  vs.  Lapeyrollerie. 

Servitude  of  riglit  of  way  tlirou^h  a  road- 
way diacontinuous.  37  A.  497,  Torres  vs. 
Fafgoust. 


Right  of  way  apparent.     12  A.  543,  Brun- 
ing  vs.  N.  O.  Canal  and  Banking  Company. 

Drip  and  running  water  apparent.    34  A. 
574,  Kennedy  vs.  Sucoesslon  of  McCollam. 


Art.  728  [724].  Apparent  and  Non-Apparent  Servi- 
tudes. Again,  servitudes  are  either  visible  and  apparent  or  non- 
apparent. 

Apparent  servitudes  are  such  as  are  to  be  perceivable  by  ex- 
terior works ;  such  as  a  door,  a  window,  an  aqueduct. 

Non-apparent  servitudes  are  such  as  have  no  exterior  sign  of 
their  existence ;  such,  for  instance,  as  the  prohibition  of  building 
on  an  estate  or  of  building  above  a  particular  height. 

765;  C.  X.  689  (lit.) ;  18  A.  28JK 


Windows  tboufi^h  nailed  up  are  apparent 
aerritadeg.  34  A.  472,  Taylor  vg.  Boul- 
ware. 


Apparent  partial  servitude  acquired  by 
the  prescription  of  ten  years.  33  A.  79<i, 
Guesnard  vs.  Bird ;  34  A.  568,  Kennedy  vs. 
Succession  of  McCollam. 
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SEOTIOX  II. 
How  Servitudes  are  Established, 

Art.  729  [725].  Who  Can  Establish.  The  right  of  im- 
posing a  servitude  permanently  on  an  estate  belongs  to  the  owner 
alone. 


Prescription  of   seiritude   of  drain  ten 
years.    39  A.  212,  Levet  vs.  LapeyroUerie. 

Conventional  title  strictly  construed  be- 


ing against  the  free  use  and  disposal  of 
property.  8  A.  147, 152,  Parish  vs.  Munic- 
ipality. 


Art.  730  [726].  Naked  Owner;  Usufructuary.    He  who 

has  the  naked  ownership  of  an  estate  can  not  subject  it  to  a  servi- 
tude without  the  consent  of  the  usufructuary,  unless  it  be  to  take 
effect  at  the  termination  of  the  usufruct. 

The  servitudes,  which  do  no  injury  to  the  rights  of  the  usu- 
fructuary, such  as  that  of  not  raising  his  house  higher  than  it  is, 
are  expected. 

Art.  731  [727].  Owner  Must  Be  Sui  Juris.    It  is  not 

sufl&cient  to  be  an  owner  in  order  to  establish  a  servitude ;  one 
must  be  master  of  his  rights  and  have  the  power  to  alienate ;  for 
the  creation  of  a  servitude  is  an  alienation  of  a  part  of  the  prop- 
erty. 

Thus  minors,  married  women,  persons  interdicted,  can  not  es- 
tablish servitudes  on  their  estates,  except  according  to  the  forms 
prescribed  for  the  alienation  of  their  property. 

Art.  732  [728].  Husband,  as  to  Dotal  Property.    The 

husband  can  not  establish  a  servitude  on  the  dotal  property  of  his 
wife,  even  with  her  consent,  unless  it  be  expressly  stipulated  in  the 
marriage  contract  that  he  shall  be  permitted  to  alienate  her  dotal 
property  with  her  consent. 

Pardessus,  Servitude?,  p.  342;  49  A.  144, 167,  Zeigler  vs.  Ills  Creditorp. 

Art.  733  [729].  An  Attorney  in  Fact  can  not  impose  a 
servitude  on  the  estate  entrusted  to  him,  without  a  special  power  to 
that  effect. 

2997. 

Art.  734  [730].  Corporations  can  only  establish  servitudes 
on  their  property  in  the  cases  and  with  the  forms  in  which  they 
can  alienate. 

Art.  735  [731].  Purchasers  Under  Right  of  Redemp- 
tion. The  purchaser  with  a  reserv^ation  of  redemption,  may  impose 
servitudes  on  the  property  acquired  by  him ;  but  they  cease  if  the 
redemption  takes  effect. 
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Op  Predial  Servitudes.  Art.  743- 

Art.  736  [732].  Limited  Owners.  Those  who  have  not 
the  full  ownership,  whose  ownership  in  the  estate  ceases  on  a  cer- 
tain condition,  or  at  a  particular  time,  may  establish  servitudes 
thereon,  but  they  cease  with  their  rights ;  and  those  in  whose  favor 
the  servitudes  are  established  can  not  avail  themselves  of  prescrip- 
tion, because  before  that  time  no  action  for  the  dissolution  of  the 
servitude  could  be  instituted  against  them. 

Art.  737  [733].  Tlie  Usufructuary  can  not  establish  on 
the  estate  of  which  he  has  the  usufruct,  any  charges  in  the  nature 
of  servitudes  because  they  of  necessity  cease  with  the  usufruct. 

Art.  738  [734].  The  Co-Proprietor  of  an  undivided  estate 
can  not  impose  a  servitude  thereon,  without  the  consent  of  his 
co-proprietor. 

The  contract  of  servitude,  however,  is  not  null ;  its  execution 
is  suspended  until  the  consent  of  the  co-proprietor  is  given. 

Art.  739  [736].  The  Co- Proprietor  who  has  consented  to 
the  establishment  of  a  servitude  on  property  held  in  common,  can 
not  prevent  the  exercise  of  the  servitude  by  objecting  that  the  con- 
sent of  his  co-proprietor  has  not  been  given. 

If  he  becomes  owner  of  the  whole  estate,  he  is  bound  to  permit 
the  exercise  of  the  servitude  to  which  he  has  before  consented. 

Art.  740  [736].  If  the  Co- Proprietor  has  established  the 
servitude  for  his  part  of  the  estate  only,  the  consent  of  the  other 
owners  is  not  necessary,  but  the  exercise  of  the  servitude  must  be 
suspended,  until  his  part  be  ascertained  by  partition.  In  this  case, 
lie  to  whom  the  servitude  has  been  granted,  may  compel  the 
co-propriet6r  from  whom  he  received  it,  to  sue  for  a  partition,  or 
may  sue  for  it  himself. 

Art.  741  [737] .  Co- Proprietor.  If  in  the  suit  for  a  parti- 
tion it  be  determined  that  the  estate  be  disposed  of  by  licitation, 
and  he  who  has  granted  the  servitude  becomes  owner  of  the  whole, 
the  servitude  then  exists  on  the  whole  estate,  as  if  he  had  always 
been  the  sole  owner. 

But  if  .by  the  licitation  the  estate  be  adjudicated  to  any  other 
of  the  co-proprietors,  the  servitude  becomes  extinct,  and  the  person 
who  granted  it  is  bound  to  return  the  price  he  received  for  it. 

Art.  742  [738].  If  a  Co- Proprietor  who  has  established 
a  servitude,  sell  his  undivided  portion  to  a  person,  who  afterward, 
by  licitation,  becomes  owner  of  the  whole,  he  is,  like  his  vendor^ 
bound  to  permit  the  exercise  of  the  servitude  on  the  whole  estate. 

Art.  743  [739] .  Deeds  and  Delivery.  Servitudes  are  es- 
tablished by  all  acts  by  which  property  can  be  transferred,  and  as 

171 


Digitized  by 


Google 


Art.  744.  Civil  Code  of  Louisuna. 

they  are  not  susceptible  of  real  delivery,  the  use  which  the  owner 
of  the  estate  to  whom  the  servitude  is  granted,  makes  of  this  right, 
supplies  the  place  of  delivery. 

739,  766;  2  M.  214,  Orleans  Navigation  Company  vs.  New  Orleans. 

Art.  744  [740].  On  What  Things  Imposable.  Servi- 
tudes  may  be  established  on  all  things  susceptible  of  ownership, 
even  on  the  public  domain,  on  the  common  property  of  cities  and 
other  incorporated  places. 

Art.  745  [741].  On  or  for  f  everal  Estates.  It  is  not  con- 
trary to  the  nature  of  servitudes  that  the  same  servitude  should  be 
established  on  several  estates  for  the  benefit  of  one,  or  that  the 
same  estate  should  be  subject  to  a  servitude  for  the  benefit  of  sev- 
eral estates. 

Art.  746  [742].  Reciprocal  Servitudes.  By  the  title  by 
which  a  servitude  is  established  in  favor  of  an  estate,  a  servitude 
may  also  be  imposed  on  that  estate,  for  the  benefit  of  the  estate 
from  which  the  first  servitude  is  due. 

In  cases  where  there  are  reciprocal  servitudes,  all  the  rules  con- 
cerning simple  servitudes  are  applicable. 

Art.  747  [743] .  On  Things  to  be  Acquired  or  Con- 
structed. A  servitude  may  be  established  or  acquired  in  favor  of 
an  estate  which  does  not  exist,  or  of  which  one  is  not  yet  the 
owner ;  but  if  the  hope  of  becoming  the  owner  be  not  realized,  the 
servitude  falls. 

It  may  also  be  stipulated  that  an  edifice  not  yet  built,  shall 
support  a  servitude ;  or,  shall  have  the  benefit  of  one  when  it  is 
built.  • 

Art.  748  [744].  On  Part  of  Estate.  A  servitude  may  be 
established  or  released  for  a  certain  part  of  an  estate,  provided  the 
part  be  designated. 

Art.  749  [745].  Several  Non-Conflicting   Servitudes. 

He  whose  estate  is  incumbered  with  a  servitude,  may  impose  on  it 
other  servitudes  of  any  kind,  provided  they  do  not  affect  the  rights 
of  him  who  has  acquired  the  first. 

Art.  750  [746] .  On  Mortgaged  Estates.  An  estate  being 
mortgaged  does  not  prevent  the  owner  from  establishing  ser\  itudes 
on  it,  saving  always  to  the  creditor  the  right  of  demanding  his  debt, 
if  the  establishment  of  the  servitude  evidently  depreciates  the 
value  of  the  estate,  or  of  causing  the  estate  to  be  sold  as  free  from 
all  servitudes  ;  but  the  person  who  has  acquired  the  servitude,  shall 
have  in  such  case  his  action  for  the  restitution  of  the  value  of  the 
servitude  against  the  owner  of  the  estate. 

C17. 
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Op  Predul  Servitudes.  Art.  757. 

Art.  751  [747].  Limitations  of  Exercise.  The  exercise 
of  semtudes  may  be  limited  to  certain  times.  Thus  the  right  of 
drawing  water  may  be  confined  to  certain  hours,  the  right  of  pass- 
age to  a  part  of  the  day. 

Art.  752  [748].  Alteration  of.  Legal  servitudes  and  even 
those  which  result  from  the  situation  of  places,  may  be  altered  by 
the  agreement  of  parties,  provided  the  public  interest  does  not  suffer 
thereby. 

Art.  753  [749].  Interpretation.  Servitudes  which  tend  to 
affect  the  free  use  of  property,  in  case  of  doubt  as  to  their  extent 
or  the  manner  of  using  them,  are  always  interpreted  in  favor  of  the 
owner  of  the  property  to  be  affected. 

1956, 1957,  2474;  48  A.  195,  Degrilleau  ve.  Frawley. 

Art.  754  [750].  Id.  Name  Not  Essential.  Servitudes 
being  established  on  estates  in  favor  of  other  estates,  and  not  in 
favor  of  persons,  if  the  grant  of  the  right  declare  it  to  be  for  the 
benefit  of  another  estate,  there  can  be  no  doubt  as  to  the  nature  of 
this  right,  even  though  it  should  not  be  called  a  servitude. 

Serritude  is  presumed  to  be  for  benefit  of 
the  estate.  39  A.  214,  Levet  vs.  Lapey. 
rollerie. 

Art.  755  [751].  id.  Test  of.  If,  on  the  other  hand,  the 
act  establishing  the  servitude  does  not  declare  that  the  right  is 
given  for  the  benefit  of  an  estate,  but  to  a  person  who  is  the  owner 
of  it,  it  must  then  be  considered  whether  the  right  granted  be  of  real 
advantage  to  the  estate,  or  merely  of  personal  convenience  to  the 
owner. 

t54S,  652,  709. 

Art.  756  [752].  Id.  Advantage  of  Estate.  If  the  right 
granted  be  of  a  nature  to  assure  a  real  advantage  to  an  estate,  it  is 
to  be  presumed  that  such  right  is  a  real  servitude,  although  it  maj' 
not  be  so  styled. 

Thus,  for  example,  if  the  owner  of  a  house  contiguous  to  lands 
bordering  on  the  high  road,  should  stipulate  for  the  right  of  pass- 
ing through  lands,  without  it  being  expressed  that  the  passage  is 
for  the  use  of  his  house,  it  would  be  not  the  less  a  real  servitude, 
for  it  is  evident  that  the  passage  is  of  real  utility  to  the  house. 

Art.  757  [753].     Id.  Personal  Convenience.     If,  on  the 

other  hand,  the  concession  from  its  nature  is  a  matter  of  mere  per- 
sonal convenience,  it  is  considered  personal,  and  can  not  be  made 
real  but  by  express  declaration  of  the  parties. 

Thus  for  example,  if  the  owner  of  a  house  near  a  garden  or 
park,  should  stipulate  for  the  right  of  walking  and  gathering  fruits 
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Art.  758.  Civil  Code  op  Louisiana. 

and  flowers  therein,  this  right  would  be  considered  personal  to  the 
individual,  and  not  a  servitude  in  favor  of  the  house  or  its  owner. 
But  the  right  becomes  real  and  is  a  predial  servitude,  if  the 
person  stipulating  for  the  servitude,  acquires  it  as  owner  of  the 
house,  and  for  himself,  his  heirs  and  assigns. 

Servitude  pregumed  to  be  for  beneflt  of 
the  estate.  39  A.  214,  Levet  vs.  Lapey- 
rollerie. 

Art*  758  [754].  Duration  of  Personal  Right.  When  the 
right  granted  is  merely  personal  to  the  individual,  it  expires  with 
him,  unless  the  contrary  has  been  expressly  stipulated. 


SECTION  III. 
Bow  Servitudes  are  Acquired. 

Art.  759  [755].  Who  Can  Acquire.  Those  who  can  estab- 
lish servitudes  on  their  lands  can  also  acquire  servitudes. 

There  are  some  persons  who  can  not  establish  servitudes,  who 
nevertheless  can  acquire  them ;  such  as  those  who  can  not  exercise 
their  rights,  minors,  women  not  authorized,  administrators,  tutors, 
husbands ;  for  the  acquisition  of  a  servitude  augments  the  value 
and  convenience  of  an  estate. 

709. 

Art.  760  [756].    Id.    Persons  Other  Than  Real  Owner. 

He  who  assumes  the  quality  of  owner,  and  enjoys  an  estate  as 
such  in  good  or  in  bad  faith,  he  who  acts  in  the  name  of  the  owner, 
though  he  have  no  mandate  from  the  owner,  can  acquire  servi- 
tudes, and  the  person  granting  them  can  not  afterward  revoke 
them,  for  it  is  not  to  the  person  but  to  the  estate  they  are  granted. 

Art.  761  [757].  Renunciation;  When  Allowed.  Never- 
theless, in  all  the  cases  mentioned  in  the  preceding  articles,  if  the 
minor,  the  woman  not  authorized,  or  the  owner  find  the  contract 
onerous,  they  can  annul  it  or  refuse  to  execute  it  by  renouncing 
the  servitude. 

Art.   762    [758].    Stipulation  for  Benefit  of   Owner. 

Even  those  who  are  neither  owners  nor  representatives  of  the 
owner,  and  who  have  not  expressly  assumed  the  quality  of  acting 
in  his  name,  may  acquire  a  servitude  for  the  benefit  of  the  estate 
they  possess,  when  such  is  the  condition  of  the  contract  they 
make. 

Art.  763  [759].  Co- Proprietor.  One  of  the  owners  of 
property  held  in  common  may  stipulate  for  a  servitude  for  the  ben- 
efit of  the  property  in  common,  because  the  partnership,  which  ex- 
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Art.  766. 


ists  between  him  and  his  co-proprietor,  authorizes  him  and  makes 
it  his  duty  to  ameliorate  the  property  in  common. 

Nevertheless,  the  co-proprietors  may  refuse  to  avail  themselves 
of  this  servitude,  and  allege  that  the  acquisition  of  the  servitude  is 
not  an  act  of  mere  administration,  but  an  innovation  of  the  estate^ 
which  ought  not  to  have  been  made  without  their  consent.  But 
this  exception  exists  only  in  their  favor  and  can  not  be  taken 
advantage  of  by  him  who  has  granted  the  servitude,  in  order  to 
exonerate  himself  from  his  engagement. 

Art.  764  [760] .  The  Usufructuary  may  acquire  a  servitude 
in  favor  of  an  estate  of  which  he  has  the  usufruct,  if  he  declare  that 
he  acts  for  the  owner,  or  if  he  stipulates  that  the  servitude  is  estab- 
lished in  favor  of  all  those  who  shall  possess  the  estate  after  him  ; 
but  if  in  the  act  by  which  the  servitude  is  acquired,  he  takes 
merely  the  quality  of  usufructuary,  without  expressing  at  the 
same  time  that  he  contracts  for  all  those  who  may  succeed  him  in 
the  possession  of  the  estate,  the  right  terminates  with  the  usufruct, 
and  the  owner  can  not  claim  a  servitude  which  has  not  attached  to 
the  estate  subject  to  the  usufruct,  or  which  has  only  attached  for 
the  time  of  the  usufruct. 


Art.  765  [761].  Acquisition  by  Prescription.    Continu- 
ous and  apparent  servitudes  may  be  acquired  by  title  or  by  a  pos- 
years. 


session  of  ten 


(Amended)  789,  3504;  C.  N.  690,  691;  7  L.  53.  Vincent  vs.  Michel;  13  A.  588; 
11  Demolombe,  No.  107,  592,  594,  595;  18  A.  289.  Does  not  conflict  with  3504,  q. 
T. ;  34  A.  573,  Kennedy  vs.  McCollam. 


Drainacce  through  a  canal  ten  years.  39 
A.  214,  Levet  vs.  Lapeyrollerie ;  33  A.  796, 
Gaeenard  vs.  Executors  of  Bird. 

Closed  shutters  are  an  apparent  servitude. 
35  A.  469,  Taylor  vs.  Bonlware. 

Bisht  to  build  against  windows  on  one's 
oven  land.    lb. 

I>rip  and  running  water  an  apparent 
gervitnde.  34  A.  568  and  574,  Kennedy  vs. 
Soccesslon  of  McCollam. 

Servitude  may  be  proved  by  parol  when 


based  on  prescription  and  not  otherwise. 
34  A.  568,  Kennedy  vs.  Succession  of  McCol- 
lam.   471,  2276. 

Right  of  way  apparent.    12  A.  542. 

Prescriptive  right  to  windows  in  the  wall 
does  not  accrue  against  one  who  owns  entire 
wall.    26  A.  510,  Lavergne  vs.  Lacoste. 

Apparent  predial  servitude  acquired  by 
the  prescription  of  ten  years.  33  A.  796; 
34  A.  568. 


Art.  766  [762].  Id.  Continuous  non-apparent  servitudes, 
and  discontinuous  servitudes,  whether  apparent  or  not,  can  be 
established  only  by  a  title. 

Immemorial  possession  itself  is  not  sufficient  to  acquire  them. 

Immemorial  possession  is  that  of  which  no  man  living  has 
seen  the  beginning,  and  the  existence  of  which  he  has  learned 
from  his  elders. 

C.  N.  691 ;  2  M.  214. 


Title  to  a  right  of  way  for  a  road,  path, 
alley  or  street  can  not  be  acquired  by  pre- 
scription though  in  use  publicly  for  thirty 


years.    37  A.  497,  Torres  v?.  Falgoust. 
A.  462,  Morgan  vs.  Lombard. 
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Aet.  767.  Civil  Code  of  Louisiana. 

Art.  767  [763].  Destination.  The  destination  made  by 
the  owner  is  equivalent  to  title  with  respect  to  continuous  apparent 
servitudes. 

By  destination  is  meant  the  relation  established  between  two 
immovables  by  the  owner  of  both,  which  would  constitute  a  servi- 
tude if  the  two  immovables  belonged  to  two  different  owners. 

(Amended);  C.  N.  692:  1  A.  407;  12  A.  473;  13  A.  323;  15  A.  316;  6  R.  16;  3Toul. 
448. 

Destination  de  pere  de  famiJle.  13  A. 
323,  Lavlllebeuvre  vs.  Cosgrove;  36  A.  472, 
Taylor  vs.  Bool  ware. 

Art.  768  [764].  Id.  Proof.  Such  intention  is  never  pre- 
sumed till  it  has  been  proved  that  both  estates,  now  divided,  have 
belonged  to  the  same  owner,  and  that  it  was  by  him  that  the 
things  have  been  placed  in  the  situation  from  which  the  servitudes 
result. 

C.N.  693;  3Toal.  450. 

Art.  769  [765].  Id.  Sale  of  One  Estate.  If  the  owner  of 
two  estates,  between  which  there  exists  an  apparent  sign  of  servi- 
tude, sell  one  of  those  estates,  and  if  the  deed  of  sale  be  silent 
respecting  the  servitude,  the  same  shall  continue  to  exist  actively 
or  passively  in  favor  of  or  upon  the  estate  which  has  been  sold. 

(Amended);  61  A.  (26 S.  R.  46),  Woodcock  vs.  Baldwin;  0.  N.  694;  4  L.  312;  12  A. 
108;  8  Laurent,  p.  289,  No.  236. 

A  window  which  has  been  barred  for  fif-  |  to  a  plot.    29  A.  630,  Sheen  vs.  Stotbart; 

teen  years  is  an  apparent  servitude.    36  A.  |  20  A.  46,  Burke  vs.  Wall;  39  A.  283,  Heirs 

472,  Taylor  vs.  Boulware:  13  A.  323,  Lavllle-  of  Leonard  vs.  Baton  Rouge, 
beuvre  vs.  Cosjrrove. 

I      Such  dedications  may  be  shown  by  any 

Parol  evidence  admissible  to  prove  the  competent  evidence  as  to  intent.    Id. 

existence   of   apparent   servitudes.    12  A.  '      /i.,^*^^  .« ^  r.^u^•  .v*^;^«m^««  ^^^^  •  i/** 

108,  Rozier  vs.  Mairinnis.  '      ?^"t^  f°^  ^**^®u  projections  over  a  lot 

iv«,  xvv^ic.  f  o  ^aij.iiuio  ^^^  fastenings  on  buildings  made  by  the 

If  the  proprietor  of  two  estates  between  owner   of   two    lots    impart    a   servitude 

which  an  apparent  sign  of  servitude  exists,  |  entitling   their   continuance.    35    A.   469, 

sell  one  and  if  deed  is  silent  concerning  the  Taylor  vs.  Boulware. 

servitude,  the  same  shall  continue  to  exist  wk«««  ««,^^-  ^#  i«<.  k.,si^»  «.«ii  u^\4  ^^ 

actively  or  passively  on  the  estate  sold.    12  I  u.^l^Tu^w!^!' li^„?"^^^^^ 

A  108  Rozier  v8  Mflirinnifl  '  his  and  half  on  adjacent  lot  with  windows 

A.  1U8,  Kozier  vs.  Maginnis.  j^  j^  ^^^  subsequently  buys  and  then  sells 

769  does  not  applv  to  opening  in  common  adjacent  lot  his  vendee  can  not  claim  that 

wall  for  liifhts.    7  A.  652,  FIsk  vs.  Uaber.       '  windows  show  a  servitude  par  destination 

I  de  pere  de  famille.    26  A.  610,  Lavergne  vs. 

Where  owner  sells  lands  with  reference  Lacoste. 

Art.  770  (76G].  By  Deed  or  Judgment.  The  title  by 
which  such  servitudes  are  established  as  can  not  be  acquired  by 
prescription,  can  be  replaced  onlj-  by  a  title  by  which  such  servi- 
tude is  acknowledged  by  the  o\vner  of  the  estate  which  owes  the 
servitude,  or  by  a  final  judgment  condemning  him  to  permit  the 
exercise  of  the  servitude. 

C.  N.  696;  3  Toul.  446, 450;  10  Toul.  417,  419. 

Art.  771  [767].    What  Grant  of  Implies.     When  a  servi- 
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Art.  775. 


tude  is  established,  everything  which  is  necessary  to  use  such  servi- 
tude is  supposed  to  be  granted  at  the  same  time  with  the  servitude. 

Thus  the  servitude  of  drawing  water  out  of  a  spring  carries 
necessarily  with  it  the  right  of  passage. 

But  the  passage,  in  this  case  and  in  all  others  in  which  it  is 
permitted  as  an  accessory  to  some  other  servitude,  must  be  made  in 
the  way  the  most  direct,  the  shortest,  and  the  least  inconvenient  to 
the  estate  subject  to  the  servitude. 

C.  y.  696;  37  A.  246,  Shaffer  vs.  State  National  Bank. 


SECnON  IV. 
Of  ike  Rights  of  the  Proprietor  of  the  Estate  to  Which  the  Servitude  is  Due. 

Art.  772  [768].  Necessary  Works.  He  to  whom  a  servi- 
tude  is  due,  has  a  right  to  make  all  the  works  necessary  to  use  and 
preserve  the  same. 

C.  N.  697  (lit.) ;  37  A.  246,  Shaffer  vs.  State  National  Bank. 

Art.  773  [769].  Id.  Expense  of.  Such  works  are  at  his 
expense  and  not  at  the  expense  of  the  owner  of  the  estate  which 
owes  the  servitude,  unless  the  title  by  which  it  is  established  shows 
the  contrary. 

C.  N.  698  (lit.) ;  16  A.  275;  3  Toul.  241,  501;  11  Toul.  453,  460. 


Is  it  a  real  or  personal  charge.  8  Laurent, 
298,  299,  Sei-.  244. 

Thi«  article  applies  to  conventional  servi- 
tudes  only;   as  to  natural  servitades,  sacb 


works  can  only  be  made  under  authority 
of  the  justice  or  the  police  jury.  3  A.  134, 
Landry  vs.  McCall. 


Art.  774  [770].  Id.  Right  of  Entry ;  Contract  Limita- 
tions. The  owner  of  the  estate,  to  which  the  servitude  is  due,  has 
the  right  to  go  on  the  estate  which  owes  the  servitude  with  his 
workmen,  in  the  place  where  it  is  necessary  to  construct  or  repair 
the  works  necessary  for  the  exercise  of  the  servitude,  to  deposit 
there  the  materials  necessary  for  those  works  and  the  rubbish  made 
thereby,  under  the  obligation  of  causing  the  least  possible  damage 
and  of  removing  them  as  soon  as  possible. 

Nevertheless,  if  in  the  act  establishing  the  servitude,  it  is  said 
that  the  owner  to  whom  it  has  been  granted  can  not  construct  works 
in  order  to  exercise  it,  or  can  only  construct  them  in  a  certain 
manner,  this  agreement  must  be  observed. 

16  A.  276,  GUlis  vs.  Nelson  &  Donalson. 

Applies  to  oonventional  servitudes  only; 
as  to  natural  servitades,  »acb  works  can  only 
be  made  under  the  authority  of  justice,  or 


under  municipal  authority, 
dry  vs.  McCall. 


3  A.  134,  Lan- 


Art.  775  [771].  Id.  Surrender  of  Estate  Owing.  Even 
in  the  cases  where  the  owner  of  the  estate,  which  owes  the  servi- 
tude, is  bound  by  the  title  to  make  the  necessary  works  for  the  use 
and  preservation  of  the  servitudes,  at  his  own  expense,  he  may 
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always  exonerate  himself  by  giving  up  the  estate  which  owes  the 
servitude  to  the  owner  of  the  estate  to  which  it  is  due. 

C.  N.  699  (lit.) ;  16  A.  275,  Gillie  vs.  Nelson  &  Donaldson;  37  A.  246,  Shaffer  vs.  State 
National  Bank. 

Art.  776  [772].  Division  of  Dominant  Estate.    If  the 

estate  for  which  the  servitude  has  been  established,  comes  to  be 
divided,  the  servitude  remains  due  for  each  portion,  provided  that 
no  additional  burden  accrue  thereby  to  the  estate  which  is  subject 
to  the  servitude. 

Thus,   for  instance,   in  case  of  a   right  of  passage,   all  the 
owners  are  bound  to  exercise  that  right  through  the  same  place, 
c.  N.  700  (lit.). 

Art.  777  [773].  Change  of  Location  on  Servient  Es- 
tate; Interference.  The  owner  of  the  estate  which  owes  the 
servitude  can  do  nothing  tending  to  diminish  its  use,  or  to  make  it 
more  inconvenient. 

Thus,  he  can  not  change  the  condition  of  the  premises,  nor 
transfer  the  exercise  of  the  servitude  to  a  place  different  from  that 
on  which  it  was  assigned  in  the  first  instance. 

Yet  if  this  primitive  assignment  has  become  more  burdensome 
to  the  owner  of  the  estate  which  owes  the  servitude,  or  if  he  is 
thereby  prevented  from  making  advantageous  repairs  on  his  estate, 
he  may  offer  to  the  owner  of  the  other  estate  a  place  equally  con- 
venient for  the  exercise  of  his  rights,  and  the  owner  of  the  estate 
to  which  the  servitude  is  due  can  not  refuse  it. 

C.  C.  703;  C.  N.  701  (lit.^;  16    A.    276,    Glills  vs.   Nelson  &  Donaldson;  37  A. 
246,  Shaffer  vs.  State  National  Bank. 

Art.  778  [774].  Alterations  by  Owner  of  Dominant 
Estate.  On  the  other  hand,  he  who  has  a  right  of  servitude  can 
use  it  only  according  to  his  title,  without  being  at  liberty  to  make 
either  in  the  estate  which  owes  the  servitude,  or  in  that  to  which 
the  servitude  is  due,  any  alteration  by  which  the  condition  of  the 
first  may  be  made  worse. 

C.  N.  702  (lit.). 

Art.  779  [775].  Taxation  of  Location.  If  the  manner  in 
which  the  servitude  is  to  be  used  is  uncertain,  as  if  the  place  neces- 
sary for  the  exercise  of  the  right  of  passage  is  not  designated  in 
the  title,  the  owner  of  the  estate  which  owes  the  servitude  is  bound 
to  fix  the  place  where  he  wishes  it  to  be  exercised. 

1  R.  321,  Laeroix  vs.  Nolan;  5  A.  577,  Rucker  vs.  Liddell. 

Art.  780  [776].  Dimensions,  when  Not  Stipulated.    If 

the  title  by  which  a  passage  is  granted  does  not  designate  its 
breadth,  nor  the  manner  in  which  it  is  to  be  used,  whether  on  foot, 
or  horseback,  or  with  carriages,  the  use  which  the  person  to  whom 
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the  servitude  is  granted  previously  made  of  it  will  serve  to  inter- 
pret the  title. 

If  there  was  no  such  use  made  of  it  before,  the  probable  in- 
tention of  the  parties  must  be  considered,  and  the  purpose  for 
which  the  passage  is  granted. 

If  these  circumstances  can  afford  no  light,  it  must  be  decided 
in  favor  of  the  land  which  owes  the  servitude,  and  a  foot  passage 
must  be  conceded  eight  feet  wide,  where  it  is  straight,  and  ten  feet 
wide  where  it  turns. 

753. 

Art.  781  [777].  Time  for  Exercising.  If  the  passage  be 
agreed  upon,  without  the  time  or  the  hour  be  fixed,  it  is  neces- 
sary to  make  a  distinction  ;  if  the  passage  be  through  a  place  not 
closed,  it  may  be  used  at  any  hour,  and  even  in  the  night,  for  at 
any  hour  a  person  may  want  to  pass  ;  but  if  it  be  through  a  place 
which  is  closed  for  the  security  of  the  owner,  the  right  of  passage 
can  be  exercised  only  at  convenient  hours,  for  it  would  be  unreas- 
onable that  a  yard  or  house  should  be  left  open  at  all  hours  of  the 
night. 

Art.  782  [778].  Right  of  View  or  Light ;  Construction ; 
Extent.  The  right  of  opening  lights  or  of  view,  granted  indefi- 
nitely to  him  who  is  about  building,  gives  him  the  privilege  of 
opening  all  the  windows  which  may  be  necessary  to  light  or  embel- 
lish his  house  and  the  buildings  attached  to  it,  to  give  to  the  win- 
dows the  form  and  size  he  may  think  proper  to  adopt,  because  such 
is  presumed  to  have  been  the  intention  of  the  parties. 

But  after  the  buildings  are  all  finished,  the  possession  and  sit- 
uation of  the  ground  determine  the  extent  of  the  servitude ;  and 
the  owner  can  neither  multiply  or  enlarge  his  windows. 

SECTION  V. 
How  Servitudes  are  Extinguished. 

Art.  783  [779].    Servitudes  are  Extinguished  : 

1.  By  the  Destruction  of  the  estate  which  owes  the  servi- 
tude, or  of  that  to  which  the  servitude  is  due,  or  by  such  a  change 
taking  place  that  the  thing  subject  to  the  servitude  can  not  be  used. 

2.  By  Prescription  resulting  from  non-usage  of  the  sen'itude 
during  the  time  required  to  produce  its  extinction. 

3.  By  Confusion. 

4.  By  the  Abandonment  of  that  part  of  the  estate  which 
owes  the  servitude. 

5.  By  the  Renunciation  of  the  servitude  on  the  part  of  him 
to  whom  it  is  due,  or  by  the  express  or  tacit  remission  of  his  right. 

6.  By  the  Expiration  of  the  Time  for  which  the  servitude 
was  granted,  or  by  the  happening  of  the  dissolving  condition 
attached  to  the  servitude. 
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7.  By  the  Dissolution  of  tlie  Riglit  of  him  who  established 
the  servitude. 

820,  3544,  3546;  C.  N.  703;  90  A.  52;  Partidas,  417;  13  A.  587,  Baker  ts.  Pena. 

Non-use  of  a  window  does  not  Babject  the 
right  to  prescription.  36  A.  473,  474,  Tay- 
lor vs.  Boulware. 


Non-use  of  streets  does  not  forfeit  right 
to  use  them.    29  A.  630,  Sheen  vs.  Stotbart. 


Art.  784  [780].  Cliange  of  Situation.  Servitudes  are 
extinguished  when  the  things  are  in  such  a  situation  that  they  can 
no  longer  be  used,  and  when  they  remain  perpetually  in  such  a 
situation. 

C.  N.  703;  3  Toul.  522,  527. 

Art.  785  [781].  Id.  Re-establisliment  of  Original  Con- 
dition. If  the  things  are  re-established  in  such  a  manner  that 
they  may  be  used,  the  servitudes  will  only  have  been  suspended, 
and  they  resume  their  effect,  unless,  from  the  time  they  ceased  to 
be  used,  sufficient  time  has  elapsed  for  prescription  to  operate 
against  them. 

C.  N.  704;  3  Toul.  522,  527,  531,  533. 

Art.  786  [782].    Reconstruction  of  Things  Demolished. 

If  a  wall  in  common,  or  a  house  subject  to  a  servitude,  or  to  which 
a  servitude  is  due,  be  rebuilt  after  having  been  destroyed,  demol- 
ished or  thrown  down,  all  the  servitudes,  active  and  passive,  which 
existed  on  this  wall  or  house,  continue  to  exist  on  the  new  wall  or 
house,  but  they  can  not  be  augmented;  provided  always,  that  they 
be  rebuilt  within  such  a  time  that  prescription  has  not  operated 
against  them,  as  is  mentioned  in  the  following  articles. 

787  [783].    Id.  Dominant  Estate ;  Prescription.    If  the 

house  or  edifice  which  has  been  destroyed,  demolished  or  thrown 
down  by  any  accident,  belonged  to  the  owner  to  whom  the  servi- 
tude is  due,  the  servitude  will  be  extinguished  if  he  does  not  rebuild 
the  house  or  edifice  within  the  time  required  for  prescription, 
because  it  depended  on  him  alone,  by  rebuilding  his  house  to  revive 
the  servitude  it  enjoyed. 

Art.  788  [784].    Id.  Servient  Estate;  Prescription.    If, 

on  the  contrary,  it  is  the  house  or  edifice  subject  to  the  servitude, 
which  has  been  destroyed,  demolished  or  thrown  down,  the  owner 
can  not,  by  rebuilding  it  after  the  time  required  for  prescription, 
impair  the  servitude  to  which  the  house  or  edifice  was  previously 
subject,  because  he  to  whom  the  servitude  was  due  had  not  the 
power  to  compel  the  other  to  rebuild  the  house  or  edifice  thus 
destroyed. 

Art.  789  [785].  Prescription  by  Non-Use  for  Ten  Years. 

A  right  to  servitude  is  extinguished  by  the  non-usage  of  the  same 
during  ten  years. 

783,  792. 
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8er?ltade  of  rig^ht  of  wmjr  (hroDgb  an 
iL\l«y  bmrred  by  non-nserfor  ten  yean.  May 
be  pleaded  by  any  adjacent  possessor  with- 


out pretence  of  title.    34  A.  615,  Tliomp- 
son  78.  Meyer. 


Art.  790  [786].    Id.  Commencetnent  of  Prescription. 

The  time  of  prescription  for  non-usage  begins  for  discontinuous 
servitudes,  from  the  day  they  cease  to  be  used ;  for  continuous 
servitudes,  from  the  day  any  act  contrary  to  the  servitude  has  been 
committed. 

C.  N.  707;  1  R.  821;  3  Tool.  527,  530. 

Servitude  of  right  of  way  through  alley 
barred  by  ten  years.  34  A.  615,  Thompson 
TS.  Meyer. 

Art.  791  [787].  Id.  Acts  of  Obstruction.  Acts  contrary 
to  the  servitude  are  the  destruction  of  works  necessary  for  its  exer- 
cise ;  as  the  stopping  of  spouts  which  carry  off  rain,  or  of  windows 
or  apertures  which  are  necessary  to  the  exercise  of  the  right  of  view. 

Art.  792  [788].  Id.  Obstacles  Not  Preventable  nor 
Removable.  If  the  owner  of  the  estate  to  whom  the  servitude  is 
due,  is  prevented  from  using  it  by  any  obstacle  which  he  can 
neither  prevent  nor  remove,  the  prescription  of  non-usage  does  not 
run  against  him  as  long  as  this  obstacle  remains. 

Art.  793  [789] .  User ;  By  Whom.  To  preserve  the  right 
of  servitude  and  prevent  prescription  from  running  against  it,  it  is 
not  necessary  that  it  should  be  exercised  exclusively  by  the  owner 
to  whom  it  is  due,  or  by  those  who  use  his  rights,  or  who  represent 
him  directly,  as  the  usufructuary,  the  lessee  or  tenant,  the  attorney 
in  fact  or  agent.  It  sufl&ces  if  the  servitude  has  been  excercised  by 
workmen  employed  by  the  owner,  or  by  his  friends,  or  those  who 
come  to  see  him. 

Art.  794  [790].  Id.  The  servitude  is  preserved  to  the  owner 
of  the  estate  to  which  it  is  due,  by  the  use  which  any  one,  even  a 
stranger,  makes  of  it,  provided  it  be  used  as  appertaining  to  the 
estate. 

Thus  the  servitude  is  preserved  to  the  owner  by  the  use  which 
a  possessor  in  bad  faith,  who  is  in  possession  of  the  estate  to  whom 
it  is  due,  makes  of  the  servitude. 

But  if  any  one  passes  over  the  land  of  another,  considering  the 
way  as  public,  or  as  belonging  to  another  estate,  the  owner  of  the 
estate  to  whom  the  servitude  is  due,  can  not  avail  himself  of  the 
use  thus  made  of  the  servitude,  to  protect  himself  against  the  pre- 
scription which  may  have  been  acquired  against  himself. 

Art.  795  [791].    Natural  Servitude  Inprescriptible  for 

Non-Uses.  Prescription  for  non-usage  does  not  take  place  against 
natural  or  necessary  servitudes,  which  originate  from  the  situation 
of  places. 


181 


Digitized  by 


Google 


Art.  796.  Civil  Code  op  Louisiana. 

Art.  796  [792].    Prescriptibility  of  Mode  of  5ervitude. 

The  mode  of  servitude  is  subject  to  prescription  as  well  as  the 
servitude  itself,  and  in  the  same  manner. 

By  mode  of  servitude,  in  this  case,  is  understood  the  manner 
of  using  the  servitude,  as  is  prescribed  in  the  title. 

C.  N.  708  (flrit  clause  lileral) ;  O.  C,  p.  140,  Sec.  70;  3  Toul.  486. 

Art.  797  [793].  More  Extensive  Use.  If  he  to  whom  a 
servitude  is  due  enjoys  a  right  more  extensive  than  that  which  is 
given  him  by  the  act  establishing  the  servitude,  he  will  be  con- 
sidered as  having  preserved  his  right  of  servitude ;  because  the 
less  is  included  in  the  greater. 

But  he  can  not  thus  prescribe  for  the  surplus,  and  can  be  com- 
pelled to  confine  himself  to  the  exercise  of  the  servitude  granted 
by  his  title,  unless  it  be  a  continuous  apparent  servitude,  \vhich 
he  has  acquired  by  prescription. 

789,  3504. 

Art.  798  [79^].  Less  Extensive  Use.  If,  on  the  contrary, 
the  owner  has  enjoyed  a  right  less  extensive  than  is  given  him 
by  his  title,  the  servitude,  whatever  be  its  nature,  is  reduced  to 
that  which  is  preserved  by  possession  during  the  time  necessary 
to  establish  prescription. 

Art.  799  [795 J.  Use  of  Accessorial  Right.  If  the  owner 
has  merely  enjoyed  an  accessory  right,  which  was  necessary  to  his 
right  of  servitude,  he  will  not  be  considered  as  having  used  his 
right  of  servitude. 

For  example,  if  he  who  has  the  right  of  drawing  water  from 
the  well  of  his  neighbor,  has  passed  often  through  the  land  of  the 
latter,  and  gone  to  the  well  without  drawing  any  water  during  the 
time  required  for  prescription,  he  will  have  lost  his  right  of  drawing 
water  without  acquiring  that  of  passage,  which  was  merely  acces- 
sory to  the  right  of  drawing  water. 

3546. 

Art.  800  [796].   Use  of    Different  Servitude.     If    the 

owner  has  used  another  servitude  than  that  granted  to  him,  without 
using  the  latter,  he  may  lose  this  last  for  non-usage  during  the 
time  required  for  prescription,  without  acquiring  that  which  he  has 
used,  if  it  be  a  discontinuous  or  non-apparent  servitude. 

Art.  801  [797].  Several  Owners ;  Use  by  One  Prevents 
Prescription.  If  the  estate  in  whose  favor  the  servitude  is  estab- 
lished belongs  to  several  and  has  never  been  divided,  the  enjoyment 
of  one  bars  prescription  with  respect  to  all. 

3621;  C.  X.  709  (lit.). 

Art.  802  [798].  Id.  Minority  of  One  Prevents  Prescrip- 
tion.    If  among  the  co-proprietors  there  be  one  against  whom  pre- 
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scTvptioTi  can  not  niii,  as  for  instance  a  minor,  he  shall  preserve  the 
nght  of  all  the  others. 

S5M;  C.  N.  710  (lit.). 

Art.  803  [799J.  Prescription  after  Partition.  When 
the  estate  to  which  the  servitude  is  due  ceases  to  be  undivided,  by 
means  of  a  partition,  each  of  those  who  were  the  co-proprietors,  only 
preser\^es  the  servitude  by  the  use  he  makes  of  it,  and  the  others 
lose  it  by  non-usage  during  the  time  required  for  prescription. 

If  a  servitude  be  due  to  several  persons,  but  on  different  days, 
as  the  right  of  drawing  water,  he  who  does  not  exercise  his  right, 
loses  it,  and  the  estate  subject  to  the  servitude  becomes  free  from 
it,  as  respects  him. 

Art.  804  [800].    Proof  of  Interruption  of  Prescription. 

When  the  prescription  of  non-usage  is  opposed  to  the  owner  of  the 
estate  to  whom  the  servitude  is  due,  it  is  incumbent  on  him  to  prove 
that  he,  or  some  person  in  his  name,  has  made  use  of  this  servitude 
as  appertaining  to  his  estate  during  the  time  necessary  to  prevent 
the  establishment  of  the  prescription. 

1  R.32I,  Lacroix  vs.  Nolan. 

Art. 805  [80rj.  Union  of  tlie  Two  Estates;  Extinction 
by  Confusion.  Every  servitude  is  extinguished,  when  the  estate 
to  which  it  is  due,  and  the  estate  owing  it,  are  united  in  the  same 
hands. 

But  it  is  necessarj'  that  the  whole  of  the  two  estates  should 
belong  to  the  same  owner ;  for  if  the  owner  of  one  estate  only 
acquires  the  other  part  or  in  common  with  another  person,  confusion 
does  not  take  effect. 

C.  N.  705. 

Art.  806  [802 J.  Id.  Revival  of  Servitude  on  Separation. 

If  the  union  of  the  two  estates  be  made  only  under  a  condition,  or 
if  it  cease  b}^  legal  eviction  ;  if  the  title  be  thus  destroyed  either  by 
the  happening  of  the  condition  or  by  legal  eviction,  the  servitudes 
revive,  which,  in  the  meantime,  will  have  been  rather  suspended 
than  extinguished. 

Thus  the  exercise  of  redemption,  the  happening  of  the  condi- 
tion ou  which  the  estate  terminates,  the  eviction  from  a  succession 
bv  a  nearer  heir,  the  abandonment  or  relinquishment  of  an  estate 
on  account  of  mortgages,  will  revive  all  the  servitudes,  active  and 
passive. 

Art.  807  [808].  Id.  Acceptance  of  Succession;  Sale  of 

Estate.     Confusion  takes  place  by  the  simple  acceptance  of  an  in- 
heritance, if  there  be  but  one  heir. 

If  the  heir  who  has  thus  accepted  an  inheritance,  disposes  of 
any  estate,  belonging  to  the  succession,  which  is  subject  to  any 
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servitude  tgward  his  estate,  without  any  stipulation  for  the  preser- 
vation of  his  right  of  servitude,  the  estate  thus  alienated,  which 
owed  the  servitude,  remains  free  from  it,  in  consequence  of  the 
confusion  which  had  taken  effect  while  the  estate  remained  in  his 
hands. 

Art  808    [804].    Id.   Sale  of  Succession    Rights.     But 

if  the  heir,  under  a  simple  acceptance,  sell  to  a  person  the  whole 
of  his  rights  in  the  succession  he  has  received,  the  sale  prevents 
the  confusion,  and  the  estate  belonging  to  the  succession  will 
continue  to  have  the  rights  of  servitude  previously  due  to  it,  or  be 
charged  with  the  servitudes  imposed  upon  it,  in  the  same  manner 
as  if  it  had  not  passed  through  the  hands  of  the  heir,  because  in 
this  case  the  purchaser  is  not  presumed  to  have  purchased  more  or 
less  than  all  the  ancestor  possessed. 

Art.  809  [805].   Id.  Temporary    Possession   of  Heirs. 

Confusion  does  not  take  effect  if  the  heir  has  only  a  temporary  pos- 
session of  the  estate  subject  to  the  servitude,  or  enjoys  it  for  the 
purpose  of  delivering  it  to  another  person  to  whom  it  has  been 
bequeathed,  or  when  his  right  in  it  terminates  at  a  certain  fixed 
time. 

Art.  810  [806].  Id.  Acceptance  Under  Benefit  of  In- 
ventory. If  the  heir  has  accepted  the  succession  under  benefit 
of  inventory,  the  confusion  does  not  take  effect ;  and  if  the  heir  is 
obliged  to  abandon  the  succession  at  the  instance  of  the  creditors, 
the  servitudes  resume  their  former  state. 

Art.  811  [807].  Id.  Not  Between  Separate  Estates  and 
Community.  The  acquets,  which  the  husband  and  wife  make 
during  the  marriage,  do  not  become  confused  with  the  private 
property  of  each  ;  and  if  these  acquets  are  sold  during  the  marriage, 
the  servitudes,  active  and  passive,  which  existed  previous  to  their 
being  acquired  by  the  husband  and  wife,  continue  to  exist  without 
any  stipulation  to  that  effect. 

Art.  812  [808].  Id.  Reviver;  Continuous  and  Apparent 
Servitudes.  Except  in  the  cases  herein  mentioned,  and  similar 
cases,  services  extinguished  by  confusion  do  not  revive,  except  by 
a  new  contract ;  with  the  exception  of  continuous  and  apparent 
servitudes,  with  respect  to  which  the  disposition  made  by  the  owner 
of  both  estates  is  equivalent  to  a  title. 

Art.  813  [809].    Id.   Abandonment  of  Servient  Estate. 

The  renunciation  or  abandonment  of  the  land  extinguishes  the 
servitudes  charged  on  it,  of  whatever  nature  they  may  be,  because 
the  owner  of  the  estate  to  which  the  servitude  is  due  is  bound  to 
accept  the  abandonment,  which  produces  in  his  hand  a  confusion 
which  puts  an  end  to  the  servitude. 
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Op  Predial  Servitudes.  Art.  820. 

Art.  814  [810].  Id.   Extent  of  Abandonment.     It  is  not 

necessary  to  produce  a  discharge  of  the  servitude,  that  the  proprie- 
tor of  the  estate  which  owes  it,  should  abandon  the  whole  estate ; 
it  sufl&ces,  if  he  abandon  the  part  on  which  the  servitude  is  exer- 
cised. 

Art.  815  [811].   Id.  Abandonment  of  Servitude  Wall. 

If  a  proprietor  is  bound  to  support  a  building  or  beams  of  his 
neighbor  on  a  part  of  his  wall,  and  to  make  the  repairs  necessary 
to  keep  up  this  wall,  he  may  discharge  himself  from  this  servitude 
by  abandoning  to  the  owner  of  the  estate,  to  whom  the  servitude  is 
due,  that  part  of  his  wall  upon  which  this  servitude  is  exercised. 

(Amended.) 

Art.  816   [812].    Renunciation  by    Dominant  Estate. 

Servitudes  are  also  extinguished  by  the  renunciation  or  voluntary 
release  of  them  by  the  owner  of  the  estate  to  which  they  are  due. 
This  renunciation  or  release  may  be  express  or  tacit. 

Art«  817  [813].  id.  Express  Release  Must  be  in  Writing. 

The  express  release  must  be  made  in  writing,  and  is  confined  to  what 
is  clearly  expressed  in  the  act  containing  it,  because  one  is  not  easily 
presumed  to  have  renounced  his  right. 

Besides,  the  owner  who  makes  the  release  must  be  capable  of 
disposing  of  immovables ;  this  release  of  a  servitude  being  a  real 
alienation. 

Art.  818  [814]  id.  By  One  of  Several  Co-Owners.  When 
the  estate  to  which  the  servitude  is  due  belongs  to  several  owners, 
one  of  them  can  not  make  a  release  of  the  servitude  so  as  to  dis- 
charge the  estate  owing  the  servitude  without  the  consent  of  his 
co-proprietors. 

But  the  release  which  he  makes  will  deprive  him  from  the  right 
of  personally  using  the  servitude. 

Art.  819  [815].  id.  Tacit  Renunciation.  The  release  of 
the  servitude  is  tacit,  when  the  owner  of  the  estate  to  which  it  is 
due  permits  the  owner  of  the  estate  charged  with  the  servitude,  to 
build  on  it  such  works  as  presuppose  the  annihilation  of  the  right, 
because  they  prevent  the  exercise  of  it ;  for  example,  if  he  should 
permit  the  field,  through  which  he  has  a  right  to  pass,  to  be  closed 
by  a  wall. 

Art. 820  [816].  id.  Requisites;  Express  Consent ;  Ab- 
solute Obstacles.  In  order  that  the  tacit  release  of  the  servitude 
be  inferred  from  the  permission  which  the  owner  of  the  estate  to 
which  it  is  due  has  g^ven  for  the  erection  of  works  which  prevent 
the  exercise  of  it,  it  is  necessary : 

I.  That  the  permission   or  consent  for  the  erection  of  these 
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works  should  be  given  expressly,  verbally  or  in  writing.  From 
the  mere  sufferance  of  works  contrary  to  the  servitude,  the  release 
can  not  be  presumed,  unless  it  has  continued  for  a  time  necessary 
to  establish  prescription. 

2.  That  the  works  thus  constructed  be  of  a  permanent  and 
solid  kind,  such  as  an  edifice  or  walls,  and  that  they  present  an  abso- 
lute obstacle  to  every  kind  of  exercise  of  the  servitude. 

Nailing  boards  across  a  window  not  such 
a  permanent  obstruction  as  extinguisheb. 
35  A.  473,  Taylor  vs.  Boulware. 

Art.  821  [817] .  Extinction  by  Lapse  of  Time  or  Hap- 
pening of  Condifion.  Servitudes  are  also  extinguished  when 
they  have  been  established  for  a  certain  time  only,  or  under  a  con- 
dition that  in  a  certain  event  they  shall  cease  ;  for  when  the  time 
expires,  or  the  event  takes  place,  the  servitude  becomes  extinguished 
of  right. 

A  right  of  way  to  a  corporation  expires 
with  the  corporation.  34  A.  1228,  S.  F.  & 
L.  R.  R.  vs.  Delaware. 

Art  822  [818].  Extinction  Witli  Extinction  of  Estate 
of  Grantor.  Servitudes  are,  in  fine,  extinguished  by  the  destruc- 
tion of  the  right  of  him  who  established  them ;  for  no  one  can 
transmit  to  another  more  right  than  he  has  himself ;  from  thence  it 
follows,  that  if  one  any  establish  a  servitude  on  an  estate  in  which  he 
has  only  a  right  suspended  by  a  condition,  or  defeasible  at  a  certain 
time  or  in  certain  cases,  or  subject  to  rescission,  the  servitude  be- 
comes extinguished  with  his  right. 

It  is  the  same,  if  his  title  to  the  estate,  charged  with  the 
servitude,  is  annulled  by  reason  of  some  defect  inherent  to  the  act. 

2015. 

TITLE  V. 


OF  FIXING  THE  LIMITS  AND  OF  SURVEYING  OF  LANDS. 


Art.  823  [819].  Boundaries  Not  Established  or  Obliter- 
ated. When  two  estates  or  lands  contiguous,  in  cities  or  in  the 
country,  have  never  been  separated,  or  have  never  had  their 
boundaries  determined,  or  if  the  bounds,  which  have  been  formerly 
fixed,  are  no  longer  to  be  seen,  each  of  the  owners  of  the  contig- 
uous estates  has  a  right  to  compel  the  other  to  fix  the  limits  of 
their  respective  properties. 

17  L.  349,  Zeringue  vs.  Haraog^s  Administrator. 


Ancient  plans  of  city  are  admissible  in 
evidence.  19  L.  62,  Carrollton  R.  R.  Co. 
vs.  Municipality  No.  2. 

^'The  limits  are  established  and  the 
boundary  stones  and  posts  are  placed  at 
joint  expense."    663. 


Judicium  communi  dividundo  families  eixis- 
cund(Sy  finium  regundorum^  tale  est,  ut  in  to 
singulos  personce  duplex  ju$  habeant,  agentis 
et  ejus  quo  cum  agitur.  Lib.,  10,  Tit.  1,  Lex 
10.    3  Pothier,  p.  550. 
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Of  Fixing  the  Limits  and  op  Surveying  op  Lands.    Art.  829. 

Art.  824  [820] .  Action  of  Boundary.  The  action  of  bound- 
ary is  derived  from  the  same  source  as  the  action  of  partition.  No 
one  being  bound  to  hold  an  estate  in  common,  no  one  is  bound  to 
leave  undecided  the  boundar}^  lines,  which  separate  his  estate  from 
that  of  his  neighbor. 

J807,  1308. 


Id  an  action  of  boandary,  the  test  of  juris- 
diction is  the  value  of  the  strip  of  land  in 
contest  and  not  the  adjoining  estates.    38 


A.  264,  State  ex   reL  Levet  vs.  Lapeyrol- 
lerie. 


Art.  825  [821].  Id.  Imprescriptible.  The  action  of  bound- 
ary, hke  that  of  partition,  can  not  be  prescribed  against ;  as  every 
one  is  at  liberty,  at  all  times,  to  separate  his  part  from  an  estate  in 
common,  so  it  is  permitted  to  each  proprietor  to  have  ascertained 
the  limits  of  contiguous  estates,  to  have  them  fixed,  as  each  has 
enjoyed  his  estate  separately  without  having  acquired  any  part  of 
his  neighbor's  estate  by  prescription. 

1804;  88  A.  264  State  ex  rel.  Levet  vs.  Lapeyrollerie ;  5  Mason  (C.  C),  16,  Wakefield 
T8.  Boo8. 

In  an  action  of  boundary,  questions  of  I  and  not  as  affecting  ownership.    42  A.  324, 

ownership  are  not  in  issue  unless  founded  Keller  vs.  Shelmire. 

on  a  prescription  of  thirty  years,  and  titles  Where  parties   derive  from  a  common 

are  referred  to  only  to  establish  boundaries  |  owner  the  elder  title  must  be  satisfied.    lb. 

Art.  826  [822].  Boundary,  What  Is,  By  boundary  is 
understood,  in  general,  every  separation,  natural  or  artificial,  which 
marks  the  confines  or  line  of  division  of  two  contiguous  estates. 
Trees  or  hedges  may  be  planted,  ditches  may  be  dug,  walls  or  in- 
closures  may  be  erected,  to  serve  as  boundaries. 

But  we  most  usually  understand  by  boundaries,  stones  or 
pieces  of  wood  inserted  in  the  earth  on  the  confines  of  two  estates. 

16  L.  185;  46  A.  670;  7  N.  S.  664,  Oger  vs.  Daunoy :  16  L.  187,  Phelps  vs.  Wilson. 

Art,  827  [823].  Between  What  Estates.  The  fixing 
the  boundaries  takes  place  not  only  between  two  neighboring  pro- 
prietors, but  between  a  proprietor  and  several  others,  when  they 
have  contiguous  estates,  or  between  several  co-proprietors,  when  a 
partition  of  property  in  common  takes  place. 

4  Wheat.  513,  Boyd  vs.  Graves. 

Art.  828  [824J.  Public  Road  or  Water  Course.  When 
two  estates  are  separated  by  a  public  road  or  by  a  water  course, 
which  serves  as  a  common  limit,  the  action  of  boundary  can  not 
be  sustained  in  relation  to  them,  unless  the  road  or  water  course 
has  experienced  some  change  in  its  situation. 
.  6  Peters,  498,  Barclay  et  als,  vs.  Howell's  Lessee. 

Art.  829  [825].  Owner,  or  One  Possessing  as  Owner.. 

The  action  of  boundary  may  be  instituted  not  only  by  the  owner, 
but  by  any  person  who  possesses  as  owner,  and  his  neighbor  can 
not  require  proof  of  his  right  of  ownership. 
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Art.  830  [826].  Usufructuary.  It  may  be  instituted  by 
the  usufructuary,  but  the  determination  of  the  limits  will  be  only 
provisional,  unless  the  owner  has  been  made  a  party  to  the  suit ; 
and  in  this  case  the  owner  may  require  the  limits  to  be  fixed  anew 
at  the  termination  of  the  usufruct. 

Art.  831  [827].  Lessee.  The  lessee  has  no  right  to  insti- 
tute the  action  of  boundaiy,  but  he  may  resort  to  his  lessor,  and 
oblige  the  latter  to  have  the  limits  of  the .  leased  estate  ascertained 
and  fixed. 

5  L.  482,  Senac  V8.  Pritchard. 

Art.  832  [828].  Judicial  and  Extra- Judicial.  The  fixing 
new  boundaries,  or  the  investigation  of  old  ones,  may  be  made 
extra-judicially  and  by  mutual  consent,  if  the  parties  are  of  full 
age: 

But  if  one  of  the  parties  be  a  minor,  or  interdicted,  it  must  be 
done  judicially. 

Art.  833  [829].  Surveyor;  Proces  Verbal.  Whether  the 
limits  be  fixed  judicially  or  extra-judicially,  it  must  be  done  by  a 
sworn  surveyor  of  this  State,  who  shall  be  bound  to  make  a  proces 
verbal  of  his  work  in  the  presence  of  two  witnesses,  called  for  the 
purpose,  who  shall  sign  the  proces  verbal  with  him,  or  mention 
shall  be  made  therein  of  the  causes  which  prevented  them  from 
signing. 

12  M.  649,  667,  670;  4  R.  360;  42  A.  325,  Keller  vs.  Shelmire. 

Art.  834  [830].  Surveyor;  Proceedings  by-  Whenever 
any  surveyor  is  called  on  to  fix  the  limits  between  adjacent  estates, 
it  is  his  duty  to  notify,  in  writing,  the  owners  interested  therein  to 
be  present  at  the  work,  if  they  think  proper,  and  to  inform  them  of 
the  day  and  hour  when  he  will  proceed  to  fix  the  limits ;  and  he  is 
bound  to  make  mention  in  his  proces  verbal  of  the  notice  he  may 
thus  have  given,  of  the  names  of  the  parties  notified,  and  of  the 
date  of  the  notice ;  and  the  surveyor  shall  make  a  record  of  his 
proceeding,  and  of  the  plans  drawn  by  him,  in  order  that  copies 
may  be  delivered  to  the  parties  who  may  require  them. 

Full  faith  is  due   to  proces  verbal,  3.  R.   |  conformity  of  law  should  be  rejected.  27  A. 
186,  Wells  vs.  Compton.  665,  Lindsay  vs.  Wright. 

The  Surveyor*s  Report  if  not  made  in  | 

Art.  835  [831].  Id.  Exhibition  of  Titles  to.  If  the  par- 
ties  thus  notified,  their  representatives  or  attorneys  in  fact  appear 
at  the  fixing  the  limits,  the  surveyor  appointed  for  the  purpose  is 
bound  to  demand  of  them  their  respective  title  papers,  which  they 
are  bound  to  deliver  to  him  in  good  faith,  if  thej'^  have  them  in  their 
possession,  in  order  that  the  surveyor  may  determine,  by  examin- 
ing them,  in  what  place  to  fix  the  boundaries. 
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Op  Fixing  the  Limits  and  op  Surveying  op  Lands.    Art.  841. 

If  the  parties  thus  notified,  or  their  representatives  or  attor- 
neys in  fact,  refuse  to  deliver  their  title  papers,  the  surveyor  shall 
make  mention  of  their  refusal  in  his  proces  verbal^  and  of  the 
causes  they  have  alleged,  if  they  have  assigned  any,  for  their 
refusal. 

3  R.  171,  Wells  va.  Compton. 

Art.  836  [832] .  Id.  Harking  of  Lines  by.  The  sur- 
veyor  shall  not  set  up  his  boundaries  until  he  shall  have  finished 
the  whole  work,  and  until  then  he  must  mark  his  lines  of  separa- 
tion by  pickets  stuck  in  the  ground  for  that  purpose. 

C.  P.  168. 

Art.  837  [833].  Id.  Opposition:  Reference  to  Court.    If, 

before  the  surveyor  has  finished  the  work,  or  set  up  the  boundaries, 
the  parties  interested,  or  any  of  them,  shall  make  opposition 
thereto,  the  surveyor  must  desist,  and  refer  the  parties  to  the  court, 
to  have  a  decision  on  their  respective  rights,  after  having  made 
mention  of  the  opposition  in-  his  proces  verbal^  and  the  reason  for 
the  same,  if  any  be  alleged. 

Sarveyor  bound  to  follow  line,  etc.   7  A.  i      Resurvey  may  be  ordered  if  the  first  is 
656,  Fr^erick  vs.  Bmlard.  |  not  accepted.  35  A.  552,  Booth  vs.  Buras. 

Art.  838  [834].  Marking  Lines  by  Owners.  It  is  for- 
bidden to  every  owner  of  lands  to  fix  tHe  limits  between  him  and 
his  adjoining  neighbors,  withont  giving  them  notice  to  be  present ; 
and,  without  this  formality,  every  such  proceeding  is  null,  and  will 
produce  no  eifect  against  his  neighbors,  who,  besides,  have  their 
action  for  damages  against  him,  if  they  have  suffered  any  injury 
thereby. 

2  L.  531,  Croker  vs.  Blanc. 

Art.  839  [835].  Appeal  to  Court.  When  the  limits  have 
been  fixed  after  due  notice  to  the  parties,  and  no  opposition  being 
made,  the  parties  do  not  thereby  lose  their  right  of  resorting  to  a 
court  of  justice  to  rectify  the  operation  if  they  think  it  for  their 
interest ;  but  the  limits  will  remain  provisionally  as  fixed,  until 
otherwise  determined. 

3  Rob.  18b;  12  A.  214. 

Art.  840  [836].  Action  Brought  Where  Land  Lies.  The 

action  of  boundary  must  be  brought  before  the  court  within  the 
jurisdiction  of  which  the  land  is  situated,  without  regard  to  the 
domicile  of  the  parties. 

C.  p.  168. 

JURISDICTIOK    ratione  matene  depends  I   Hite  vs.  Hinsel;  38  A.  264,  Levetvii.  Lapey- 
on  Tilae  of  strip  in  controversy.   39  A.  114,  |  roUerie;  35  A.  311,  Lombard  vs.  Belanger. 

Art.  841  [837].  Id.  Appointment  of  Surveyor ;  Decision 
of  Court.    It  is  the  duty  of  the  judge  who  has  cognizance  of  suits 
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Art.  842.  Civil  Code  of  Louisiana. 

on  the  subject  of  limits,  to  appoint  surveyors  to  inspect  the  premises 
in  question,  and  the  court,  on  their  report,  ought  to  decide  accord- 
ing to  the  titles  of  the  parties,  and  the  plans  which  shall  be  pre- 
sented to  the  court. 

17  L.  349;  5  A.  122;  42  A.  321,  KeUer  vs.  Shelmlre. 

Preliminary  to  decree.  4  A.  383,  Union 
Bank  vs.  Gaillotte:  4  A.  33,  McDonougli  vs. 
De  Grays. 


An  establislied  boandary  referred  to  in 
the  procts  vetbal  preferred.  9  A.  515,  Le- 
moine  vs.  Moucla. 


Art.  842  [838|.    Id.  Effect  of  Partition  or  Alienation. 

The  action  of  boundary,  instituted  against  several  co-proprietors  of 
land  in  common,  continues,  notwithstanding  they  have  divided  it 
among  themselves,  or  alienated  it,  if  the  partition  or  alienation 
is  made  after  the  institution  of  the  suit. 

Art.  843  [839].  Id.  Ancient  Titles;  Subsequent 
Changes.  In  matters  of  limits,  reference  must  be  had  to  ancient 
titles,  unless  it  be  proved  that  the  bonds  have  been  since  changed, 
or  that  the  land  has  been  increased  or  diminished  by  changes  caused 
by  succession,  by  the  will  of  the  owner  or  by  other  events. 

6  L.  543;  2  A.  626;  9  A.  516:  14  A.  489;  12  M.  288,  Calvlt  vs.  Innis. 

In  an  action  of  boundary,  questions  of  When  parties  derive  from  a  common  au- 

ownership  are  not  in  issue  unless  foimded  !  thor  the  elder  title  must  prevail,  and  when 

on  a  prescription  of  thirty  years,  and  titles  I  that  title  conveys  a  fixed  quantity  of  land, 

are  referred  to  only  to  establish  boundaries  •  the  holder  is  entitled  to  take  such  quantity, 

and  not  as  affecting  ownership.    42  A.  324,  lb, 
Keller  vs.  Shelmire. 

Art.  844  [840].  Sale  of  Part  of  Two  Estates.  When  an 
owner  has  alienated  one  of  two  estates,  which  belonged  to  him, 
and  the  ownership  of  any  part  of  it  is  contested,  the  limits  assigned 
to  it  by  the  vendor  at  the  time  of  the  sale,  mnst  be  consulted.  The 
limits  anciently  subsisting  between  the  two  estates,  must  not  be 
regarded,  because  the  designation,  which  the  vendor  makes  of  the 
metes  and  bounds,  forms  new  limits  between  the  two  estates,  or 
between  the  parts  of  them  which  he  has  sold. 

6  N.  S.  700,  Bourglngnon  vs.  Boudousquie;  6  L.  54S;  7  A.  573;  9  A.  270;  14  A.  489. 

These  limits  may  be  shown  by  parol.    9 
A.  242,  Armover  vs.  Case. 

Art.  845  [841].  Id.  Appointment  of  Surveyor;  Decision 
of  Court.  The  limits  must  be  fixed  according  to  the  respective 
titles  of  the  parties ;  in  absence  of  title,  on  both  sides,  possession 
governs. 

6  L.  543;  2  A.  626:  42  A.  324.  Keller  vs.  Shelmire. 

Art.  846  [842].  Older  Governmental  Concession ;  Pre- 
scription. When  the  parties  claim  nnder  primitive  concessions  of 
their  lands,  or  prove  their  dates  and  contents  in  case  their  conces- 
sions should  be  lost,  if  there  be  less  land  than  is  called  for  in  the 
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different  titles,  he  who  has  the  oldest  concession,  takes  the  quantity 
of  land  therein  mentioned,  the  other  parties  having  a  right  only  to 
the  rest. 

But  this  article  must  be  understood  to  except  the  case  in  which 
the  person  having  a  title  of  later  date,  may  have  acquired  by  pre- 
scription the  quantity  of  land  mentioned  in  this  concession. 

7  Wheat.  7. 

Art.  847  [843].  Private  Titles  from  Same  Author.     If 

the  parties  claim  under  simple  acts  of  sale  or  other  acts  which  can 
transfer  property,  without  being  supported  by  any  anterior  conces- 
sions, and  if  they,  or  the  persons  from  whom  they  acquired  their 
estates,  have  acquired  them  from  one  common  proprietor,  the  pref- 
erence shall  be  given  to  him  whose  title  is  of  the  most  ancient 
date,  unless  an  adverse  possession,  for  a  time  sufficient  to  establish 
prescription,  has  produced  a  difference  in  the  situation  of  the  parties. 

5N.  S.  239;  6N.  S.  700;  10  M.  288;  8  M.  714;  2  L.  602;  5  L.  227;  13  L.  334;  17  L. 
349;  2  R.  72;  3  R.  171;  12  A.  214;  16  A.  312;  21  A.  741;  11  L.  182, 186,  Williams  vs. 
Hymel;  6  N.  S.  700;  5  N.  S.  239;  42  A.  325,  Keller  vs.  Shelmire. 

Art- 848  [84i].  Private  Titles  from  Different  Autliors. 

If,  on  the  contrary,  the  parties,  or  those  from  whom  they  have 
acquired,  hold  titles  from  different  proprietors,  the  priority  of  date 
of  one  title  to  another,  unless  it  be  accompanied  by  prescription, 
gives  no  right  of  preference  to  the  person  holding  it,  and  the  case 
must  be  determined  according  to  the  rules  prescribed  in  the  follow- 
ing articles. 

Art.  849  [845].  Id.  Extent  Stated  in  One  Title  Only. 

If  the  titles,  exhibited  by  one  of  the  parties,  fix  the  extent  of  land 
which  he  ought  to  have,  and  those  exhibited  by  the  other  make  no 
mention  of  the  extent,  the  first  takes  the  quantity  of  land  men-  . 
tioned  in  his  title,  and  the  second  only  takes  the  excess ;  unless 
the  latter  establish,  by  legal  proof,  or  by  the  possession  he  has  had, 
the  quantity  of  land  to  which  he  is  entitled. 

12 M.  319,  Holstein  vs.  Henderson;  12  L.  539;  17  L.  349;  9  A.  270;  42  A.  325,  Keller 
vs.  Shelmire. 

Art.  850  [846].  Id.  Extent  Stated  in  Neither  Title.     If 

the  titles  exhibited  do  not  mention  the  quantity  of  land  which  each 
person  ought  to  have,  or  unless  it  can  be  established  in  a  legal 
manner,  the  limits  must  be  so  fixed  as  to  divide  the  land  equally 
between  them. 

13  L.  334. 

Art.  851  [836].  Id.  Extent  Inaccurately  Stated;  Ab- 
sence of  Possession.  If  the  titles  exhibited  call  for  a  greater  or 
less  extent  of  land  than  the  land  which  is  to  be  bounded,  contains, 
the  limits  must  be  so  fixed  as  to  divide  proportionally  among  the 
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parties  interested  the  profit  or  loss  resulting  from  this  state  of 
things. 

It  is  understood  that  the  rules  prescribed  in  this  and  the  pre- 
ceding articles,  only  take  effect  in  the  absence  of  possession  by  one 
or  more  of  the  parties,  suflScient  to  establish  prescription. 

7  L.  106;  17  L.  349;  Paine's  (C.  C.)  B.  494,  Jackson  TS.  Spragoe. 

Party  mar  prescribe  beyond  his  titles.  17 
L.  353,  Zeringne  vs.  Harang*8  Adminis- 
trator. 

Art.    852    [848].    Title    by    Prescriptive    Possession. 

Whether  the  titles,  exhibited  by  the  parties,  whose  lands  are  to  be 
limited,  consist  of  primitive  concessions  or  other  acts  by  which 
property  may  be  transferred,  if  it  be  proved  that  the  person  whose 
title  is  of  the  latest  date,  or  those  nnder  whom  he  holds,  have  en- 
joyed, in  good  or  bad  faith,  uninterrupted  possession  during  thirty 
years,  of  any  quantity  of  land  beyond  that  mentioned  in  his  title, 
he  will  be  permitted  to  retain  it,  and  his  neighbor,  though  he  have 
a  more  ancient  title,  will  only  have  a  right  to  the  excess ;  for  if  one 
can  not  prescribe  against  his  own  title,  he  can  prescribe  beyond  his 
title  or  for  more  than  it  calls  for,  provided  it  be  by  thirty  years 
possession. 

7  L.  106;  12  L.  539;  17  L.  349;  6  A.  382. 


In  an  action  of  bonndaries,  questions  of 
ownership  are  not  in  issue  unless  founded 
on  a  prescription  of  thirty  years,  and  titles 


are  referred  to  only  to  establish  boundaries, 
and  not  as  affecting  ownership.  42  A.  3i4, 
Keller  v?.  Shelmire. 


Art.  853  [849].  Errors  in  Survey;  Cured  by  Possession 
of  Ten  or  Twenty  Years.  If  the  boundaries  have  been  fixed 
according  to  a  common  title,  or  according  to  different  titles,  and  the 
surveyor  had  committed  an  error  in  his  measure,  it  can  always  be 
rectified,  unless  the  part  of  the  land  on  which  the  error  was  com- 
mitted, be  acquired  by  an  adverse  possession  of  ten  years,  if  the 
parties  are  present,  and  twenty  years,  if  absent. 

3474;  3  N.  S.  11;  17  L.  349;  2  R.  72;  12  A.  214,  730;  14  A.  135;  20  A.  343;  Acts  1B48, 
p. 


.60. 


New  posts  should  be  fixed  where  the  an- 
cient ones  were,  though  not  in  conformity 
to  title.  17  L.  352,  Zeringne  vs.  Harang's 
Administrator. 

This  article  applies  only  where  there  has 


been  a  boundary  fixed  by  sarvey.  12  A.  730, 
Gray  vs.  Couvillon. 

The  prescription  of  this  article  applies  to 
actions  of  boundary,  not  to  petitory  actions. 
39  A.  1033,  New  Orleans  vs.  Shakspeare. 


Art.  854  [850].  Sales  by  fletes  and  Bounds  (Per  Aver- 
sionem).  If  any  one  sells  or  alienates  a  piece  of  land,  from  one 
fixed  boundary  to  another  fixed  boundary,  the  purchaser  takes  all  the 
land  between  such  bounds,  although  it  give  him  a  greater  quantity 
of  land  than  is  called  for  in  his  title,  and  though  the  surplus  ex- 
ceed the  twentieth  part  of  the  quantity  mentioned  in  his  title. 

2495;  12  M.  425;  8  N.  S.  159;  2  L.  498;  4  L.  534;  6  L.  543;  11  L.  182;  13  L.  151; 
16  L.  185;  2  R.  461;  9  A.  110, 117;  17  A.  68,  97,  103. 

So  also  if  vendee  fix  boundaries  after-  I 
ward.    2R.  461. 
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Art.  855  [851].    Illegal    Removal  of  Bounds.    If  any 

one  removes  or  pulls  up  bounds,  which  have  been  fixed,  either  pro- 
visionally or  definitively,  without  being  authorized  by  a  decree  of 
the  court,  he  is  liable  to  an  action  of  damages  on  the  part  of  the 
owner  whose  bounds  he  has  removed  or  torn  up,  and  may  be  con- 
demned to  place  them  in  the  situation  they  were  before. 


TITLE  VL 

OF  NEW  WORKS,  THE  ERECTION  OF  WHICH  CAN  BE  STOPPED  OR 

PREVENTED. 

Art-  856  [852].  New  Works;  Alterations.     By  a  new 

work  is  understood  every  sort  of  edifice  or  other  work,  which  is 
newl}'  commenced  on  any  ground  whatever. 

When  the  ancient  form  of  a  work  is  changed,  either  by  an 
addition  being  made  to  it,  or  by  some  part  of  the  ancient  work 
being  taken  away,  it  is  styled  also  a  new  work. 

41  A.  194,  Heine  ve.  Merrick. 

Art.  857  [853].  Opposition  to,  When  Threatening  In- 
jury. Opposition  may  be  made  to  every  species  of  new  work, 
from  which  injury  is  apprehended,  whether  the  work  be  in  a  city 
or  in  the  country,  in  places  built  up  or  not  built  up,  public  or 
private,  conformably  to  the  rules  hereinafter  prescribed. 

17  L.  389. 

Art.    858    [854].   id.   Only  Allowed    to  New  Works. 

Opposition  can  not  be  made  to  all  works  indiscriminately,  but  only 
to  those  which  come  under  the  denomination  of  new  works,  such 
as  the  constructing  of  new  buildings  or  the  demolition  or  destruc- 
tion of  old  works. 

Art.  859  [855].  Id.  Structures  for  Repairs  or  Support. 

Opposition  can  not  be  made  to  those  works,  which  any  one  makes 
for  the  repairs  and  support  of  an  old  building,  if  its  ancient  form 
be  not  changed  thereby,  because,  unless  this  be  done,  it  is  not 
properly  a  new  work. 

Art.  860  [656].  id.  Works  for  Repairs  or  Cleaning  of 
Canals,  Sewers,  etc.  Opposition  can  not  be  made  to  the  works 
which  any  one  makes  for  the  repairs  or  cleaning  of  his  canals, 
spouts,  sewers  or  aqueducts,  whatever  inconvenience  or  detriment 
may  result  therefrom,  because  it  is  for  the  public  interest  and  safety 
that  these  things  should  be  repaired  and  kept  clean. 
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Art.  861  [857].  Works  in  Public  Places  or  in  Beds  or 
Banks  of  Navigable  Streams.  Works  which  have  been  for- 
merly built  on  public  places,  or  in  the  beds  of  rivers  or  navigable 
streams,  or  on  their  banks,  and  which  obstruct  or  embarrass  the 
use  of  these  places,  rivers,  streams  or  their  banks,  maybe  destroyed 
at  the  expense  of  those  who  claim  them,  at  the  instance  of  the  cor- 
poration of  the  place,  or  of  any  individual  of  full  age  residing  at 
the  place  where  they  are  situated. 

And  the  owner  of  these  works  can  not  prevent  their  being 
destroyed  under  pretext  of  any  prescription  or  possession,  even 
immemorial,  which  he  may  have  had  of  it,  if  it  be  proved  that  at 
the  time  these  works  were  constructed,  the  soil  on  which  they  are 
built  was  public,  and  has  not  ceased  to  be  so  since. 

3N.  S.  141;  2  N.  S.  224;  11  M.  641;  4  M.  9;  9  R.  867;  49  A.  539,  La.  Construe-- 
tlon  and  Imp.  Co.  vs.  I.  C.  R.  R.  Co. 


Owner  of  property  frontinir  on  a  street 
may  demand  removal  of  an  anauthorized 
railway  in  sucti  street  before  his  liouse.  37 
A.  475,  Bell  vs.  Edwards. 


Discretion  of  tlie  State  in  locating  and 
constructing  levee  can  not  be  controlled  by 
riparian  owner  or  courts.  34  A.  498,  Bass 
vs.  State;  26  A.  559,  State  vs.  Maginnis. 


Art.  862  [858] .    Buildings  Encroaching  on  Public  5oiL 

If  the  works,  formerly  constructed  on  the  public  soil,  consist  of 
houses  or  other  buildings,  which  can  not  be  destroyed,  without 
causing  signal  damage  to  the  owner  of  them,  and  if  these  houses  or 
other  build&ngs  merely  encroach  upon  the  public  way,  without  pre- 
venting its  use,  they  shall  be  permitted  to  remain,  but  the  owner 
shall  be  bound,  when  he  rebuilds  them,  to  relinquish  that  part  of 
the  soil  or  of  the  public  way,  upon  which  they  formerly  stood. 


c.  P. 


12  A.  188. 


Art.  863  ^59].  Public  Structures  on  Public  Places^ 
Banks,  etc.  The  corporations  of  cities,  towns  and  other  places- 
may  construct  on  the  public  places,  in  the  beds  of  rivers  and  on 
their  banks,  all  buildings  and  other  works  which  may  be  necessary 
for  public  utility,  for  the  mooring  of  vessels  and  the  discharge  of 
their  cargoes,  within  the  extent  of  their  respective  limits. 

8  N.  S.  549;   18  L.  278;  2  A.  770. 


City  of  New  Orleans  has  police  control 
of  river  banks  within  her  limits.  89  A.  284, 
Leonard  vs.  Baton  Boui^e. 

Gitj  may  charge  wharfage  and  permit 
landings  and  structures  necessary  for  com- 
merce. 89  A.  284,  Leonard  vs.  Baton  Bou^e. 

City  Council  can  not  pass  ordinance  auth- 


orizing railroad  to  erect  permanent  struct* 
ures  batture  upon  its  riparian  property^ 
within  city  limits  and  connect  same  with 
wharves  on  the  edge  of  the  water  and  con- 
secrate  same  to  its  exclusive  use  for  ninety* 
nine  years.  49  A.  548,  La.  Construction 
and  Improvement  Co.  vs.  L  C.  B.  R.  Co. 


Art.  864  [860].    Opposition  to   Detrimental    Private 
New  Building.    If  any  one  commence  on  his  own  land  a  building 
or  other  new  work,  which  may  be  of  detriment  to  his  neighbor  or 
any  other  individual,  the  latter  may,  in  the  presence  of  witnesses,, 
forbid  him  to  continue  the  work. 
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Art.  865  [861].  Id.  Action  to  Destroy.  If  the  person 
tlius  forbidden  to  continue  his  works,  will  not  suspend  them,  the 

Eerson  making  the  opposition,  may  apply  to  the  judge  in  order  to 
ave  them  destroyed  at  the  expense  of  the  person  making  them, 
on  alleging  the  injury  and  detriment  the  work  may  cause  to  him. 

Art.  866  [862].  Id.  Injunction.  The  plaintiff,  who  sues 
in  opposition,  may  obtain  from  the  judge  a  mandate  commanding 
the  defendant  to  suspend  his  works  until  further  order,  if  he  affirm 
under  oath,  at  the  foot  of  his  petition,  that  he  has  forbidden  the  de- 
fendant to  continue  his  works,  and  that  the  construction  may  cause 
him  injury  or  damage,  and  if  he  give  good  and  sufficient  security 
to  the  defendant,  in  such  sum  as  shall  be  fixed  by  the  judge,  to 
answer  for  the  damage  caused  to  the  defendant,  in  case  the  opposi- 
tion should  not  be  well  founded. 

C.  P.  298,  Sec.  8;  3  N.  S.  293. 

Art.   867  [863].  Id.  Dissolution  of  Injunction   Bond. 

Though  the  judge  may  have  commanded  the  defendant  to  suspend 
his  works,  he  may,  in  the  course  of  the  suit,  authorize  him  to  con- 
tinue them,  if  he  think  their  continuance  will  not  cause  an  irre- 
parable injury  to  the  plaintiff,  but  the  defendant  will  be  bound  to 
g^ve  good  and  sufficient  security,  in  such  sum  as  shall  be  fixed  by 
the  judge,  to  pay  any  damages,  which  may  be  caused  to  the  plain- 
tiff by  their  being  continued,  and  that  he  will  place  everything  in 
its  former  situation,  if  he  should  be  finally  condemned  to  destroy 
his  works. 

Art.  868  [864].  Id.  Final  Judgment.  If,  on  the  trial  of 
the  case,  it  be  determined  that  the  new  works  can  cause  injury  or 
detriment  to  the  person  who  complains  of  them,  and  who  has  made 
opposition  to  their  erection,  the  judge  shall  order  them  to  be 
destroyed  at  the  expense  of  him  who  has  caused  them  to  be  con- 
structed, how  far  soever  they  may  be  advanced,  even  if  they  should 
be  finished,  under  the  authority  given  and  the  security  furnished 
according  to  the  terms  of  the  preceding  article,  unless  the  works 
can  be  so  changed  as  to  cause  no  detriment  to  the  complainant. 

Art.  869  [865].  Id.  Sale  Pendente  Lite.  If,  after  the 
commencement  of  a  suit  for  the  destruction  of  new  works,  the  de- 
fendant should  sell  the  land  upon  which  these  works  stand,  the  judg- 
ment which  orders  the  destruction  of  them,  shall  be  executed  against 
the  purchaser,  though  he  may  have  been  ignorant  of  the  prohibi- 
tion made  to  his  vendor  to  discontinue  them,  saving  always  his 
recourse  for  indemnity  against  his  vendor. 

C.  P.  296. 
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BOOK  III. 


OF  THE  DIFFERENT  MODES  OF  ACQUIRING  THE  OWNERSHIP  OF  THINGS. 


PRELIIVIINARY  TITLE. 


General  Dispositions. 

Art.    870    [866].    Ownership,     How    Acquired.      The 

ownership  of  things  or  property  is  acquired  by  inheritance  either 
legal  or  testamentary,  by'  the  effect  of  obligations,  and  by  the 
operation  of  law. 

C.  X.  711;  Toul.  JII,  p.  40;  O.  C,  p»   144  a.  1.;  by  accession,  by  finding,  by  pre- 
scription, etc. 


TITLE   I. 

OF  SUCCESSIONS. 

CHAPTER  1. 

Of  the  Different  Sorts  of  Successions  and  Heirs. 

Art.  871  [867].  Succession  is  a  Transmission.  Succes- 
sion is  the  transmission  of  the  rights  and  obligations  of  the  de- 
ceased to  the  heirs. 

Taylor's  Elements  of  Civil  Law,  p.  519;  2  A.  405;  18  A.  285.    Ttie  kinds  of  succes- 
sion, Sav.  3,  p.  19,  Sec.  105. 


The  death  of  a  person  extinguishes  all 
rights  of  family,  but  rights  of  property  are 
transmitted  to  other  persons.  Mack.  293, 
Sec.  632. 


Hie  f edit  as  est  pfcunia  qn<B  mortis  aWujus 
adquem  piam  pevmrniijmre, — Cicero, 


Art.  872  [868].  Id.  b.  Estate  as  Left.  Succession  signi- 
fies also  the  estates,  rights  and  charges  which  a  person  leaves  alter 
his  death,  whether  the  property  exceeds  the  charges  or  the  charges 
exceed  the  property,  or  whether  he  has  only  left  charges  without 
any  property. 

21  A.  606. 


Le  mort  saissit  le  vif,  is  well  established. 
In  our  law  a  citation  of  the  heirs  who  have 
not  renounced  the  succession  is  sufHcient 
to  maintain  an  action  to  revive.  34  A.  681, 
Burbridge  &  Co.  vs.  Chinn. 

Law  in  force  when  succession  is  opened. 
4R.  191. 

Where  the  effects  are  in  different  Statf  s, 
there  are  as  many  separate  estates  as  States 


but  movables  belong  to  the  domicile.  32  A. 
386,  in  the  matter  of  the  estate  of  F.  P. 
Lewis. 

Ift  judicis  universalibus  res  sttccedit  i$ 
locum  pretii  et  pretium  in  locum  ret  sed  i» 
/udiciis  sin/jyilaribus  res  ncn  sufcedit  i» 
locum  pretii  nee  pretium  in  locum  rei,  2  Zack, 
2j6  Ltvie  2,     Sec.  par  tie  SccstS. 
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Art.  873  [869].  Id.  With  Subsequent  Additions  or  Dimi- 
nutions. The  succession  not  only  includes  the  rights  and  obliga- 
tions of  the  deceased,  as  they  exist  at  the  time  of  his  death,  but  all 
that  has  accrued  thereto  since  the  opening  of  the  succession,  as  also 
the  new  charges  to  which  it  becomes  subject. 

C.  C.  1720  (1713) ;  13  Peters  R.  409;  8  Sav.  296. 


A  claim  having  no  foundation'  In  law, 
bat  depending  entirely  on  the  generosity  of 
the  govern  meDt,  constitutes  no  oasis  for  the 
action  of  any  legal  principle.  It  can  not  be 
assigned.  It  does  not  go  to  the  adminis- 
trator as  assets.  It  does  not  descend  to 
the  heirs ;  but,  if  the  government  sees  proper 
to  make  a  g^ant  to  the  heirs  of  such  claim- 


ant, they  receive  it  as  a  pure  gift  or  dona-- 
tion.    14  L.  7;  18  Peters,  409. 

Law  passed  between  death  of  intestate 
and  acceptance  by  the  heir  without  ioflu^ 
ence.    8  Sav.  449. 

The  succession  includes  for  the  purpose 
of  determining  the  distributive  shares, 
money  in  bank  in  another  State.  30  A.  422, 
Succession  of  Bougere. 


Art,  874  [870].  Id,  c.  Heir's  Right  to  Talce  Possession. 

Finally,  succession  signifies  also  that  right  by  which  the  heir  can 
take  possession  of  the  estate  of  the  deceased,  such  as  it  may  be. 

Art.  875  [871].  Testamentary,  Legal  or  Irregular  Suc- 
cession,    There  are  three  sorts  of  succession,  to-wit  : 
Testamentary  successions ; 
Legal  successions ;  and, 
Irregular  successions. 

Art, 876  [872].  ''Testamentary  Succession/'  Testamen- 
tary succession  is  that  which  results  from  the  institution  of  heir, 
contained  in  a  testament  executed  in  the  form  prescribed  by  law. 
This  sort  of  succession  is  treated  of  under  the  title :  Of  donations 
inter  vivos  and  mortis  causa. 

1468,  1469. 

Art,  877  [873].  **  Legal  Succession/'  Legal  succession  is 
that  which  the  law  has  established  in  favor  of  the  nearest  relation 
of  the  deceased. 

Art,  878  [874].  **  Irregular  Succession/'  Irregular  succes- 
sion is  that  which  is  established  by  law  in  favor  of  certain  persons, 
or  of  the  State  in  default  of  heirs  either  legal  or  instituted  by  testa- 

ccessions  are  the  objects  of  the  present 

i.  516. 

imentary,   Legal   and   Irregular 

iree  kinds  of  heirs  which  correspond 
sessions  described  in  the  preceding 
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Testamentary  or  instituted  heirs ; 
L^;al  heirs  or  heirs  of  the  blood ;  and, 
Irregular  heirs. 

Art.  880  [876].    Presumptive  Heirs.     He  who  is  the 

nearest  relation  to  the  deceased,  capable  of  inheriting,  is  pre- 
sumed to  be  heir,  and  is  called  the  presumptive  heir. 

This  quality  is  g^ven  to  him  before  the  decease  of  the  person 
from  whom  he  is  to  inherit,  as  well  as  after  the  opening  of  the  suc- 
cession, until  he  has  accepted  or  renounced  it. 

14  A.  630,  Crawford  vs.  Packett;  Di^.  39.  3,  11. 

Art.  881   [877].  Unconditional  and  Beneficiary  Heirs. 

Heirs  are  divided  into  two  classes,  according  to  the  manner  in  which 
they  accept  successions  left  to  them,  to-wit:  unconditional  and 
beneficiary  heirs. 

Art.  882  [878].  Unconditional  Heirs  are  those  who  in- 
herit  without  any  reservation,  or  without  making  an  inventory, 
whether  their  acceptance  be  express  or  tacit. 

2L.303. 

Art.  883  [879].  Beneficiary  Heirs  are  those  who  have 
accepted  the  succession  under  the  benefit  of  an  inventory  regularly 
made. 

12  A.  610. 

BenefidAry  liens  are  those  who  may  ac-  I  with  benefit  of  inventory.    86  A.  299,  Sac- 
cept  as  well  as  those  who  have  accepted  |  cession  of  Gasman. 

Art^  884  [880] .  Heir,  Who  is.  The  person  who  has  become 
the  universal  successor  of  the  deceased,  who  is  possessed  of  all  his 
property  and  rights,  and  who  is  subject  to  the  charges  for  which 
the  estate  is  responsible,  is  called  the  heir,  no  matter  whether  he 
be  such  by  law,  by  the  institution  of  a  testament  or  otherwise. 

Art.  885  [881].  Nature  of  Property  Not  Considered 
in  Succession.  The  law  does  not  take  into  consideration  the 
origin  nor  the  nature  of  the  property  in  order  to  regulate  the  suc- 
cession. 

908,  909, 1763;  C.  N.  732;  17  L.  312;  10  A.  679. 

CHAPTER  2. 
Of  Legal  Successions  ( Successio  ab  Intestate ). 

SECTION  1. 
Oeneral  Rules. 

Art.  886  [882].  Legal  Succession,  What  Is.  If  there  is 
no  testament  or  institution  of  heir,  or  if  the  institution  is  null  or 

198 


Digitized  by 


Google 


Op  Successions.  Art.  892. 

-without  effect,  the  succession  is  then  open  in  favor  of  the  legitimate 
leirs,  by  the  mere  operation  of  the  law. 

11  A.  282;  O.  C,  p.  146,  a.  10. 

Art.  887  [883].  Legal  Heirs;  Ascendants;  Descend- 
ants; Collaterals.  There  are  three  classes  of  legal  heirs,  to- 
wit: 

The  children  and  other  lawful  descendants ; 

The  fathers  and  mothers  and  other  lawful  ascendants  ; 

And  the  collateral  kindred. 

3  A.  98;  4Toal.  63. 

Art.  888  [884].  Nearest  Heir.  The  nearest  relation  in 
the  descending,  ascending  or  collateral  line,  conformable  to  the 
rules  hereafter  established,  is  called  to  the  legal  succession. 

ex.  735. 

Art  889  [885].  Consang^uinity ;  Degrees  of.  The  pro- 
pinquity of  consanguinity  is  established  by  the  number  of  genera- 
tions, and  each  generation  is  called  a  degree. 

C.N.  735;  4  Toal.  165. 

Art,  890  [886].  Id,  Direct;  Collateral.  The  series  of  de- 
grees forms  the  line;  the  series  of  degrees  between  persons  who 
descend  from  one  another  is  called  direct  or  lineal  consanguinity, 
and  the  series  of  degrees  between  persons  who  do  not  descend  from 
one  another,  but  spring  from  a  common  ancestor,  is  called  the  col- 
lateral line  or  collateral  consanguinity.  ^ 

The  direct  line  is  divided  into  a  direct  line  descending  and  a 
direct  line  ascending  :  The  first  is  that  which  connects  the  ances- 
tor with  those  who  descend  from  him  ;  the  second  is  that  which 
connects  a  person  with  those  from  whom  he  descends. 

C.  y.  736;  C.  p.  338;  6  L.  231.      ' 

Art.  891  [887].  Id,  **  In  the  Direct  Line.;*  In  the  direct 
line  there  are  as  many  degrees  as  there  are  generations.  Thus  the 
son  is  with  regard  to  the  father,  in  the  first  degree,  the  grandson  in 
the  second,  and  vice  versa  with  regard  to  the  father  and  grandfather 
toward  the  sons  and  grandsons. 

C.  IJ.  737;  C.  p.  388;  4  Toul.  168. 

Art.  892  [888].  Id.  **  In  the  Collateral  Line.**  In  the  col- 
lateral  line  the  degrees  are  counted  by  the  generations  from  one  of 
the  relations  up  to  the  common  ancestor  exclusively,  and  from  the 
common  ancestor  to  the  other  relations. 

Thus  brothers  are  related  in  the  second  degree  ;  uncle  and 
nephew  in  the  third  degree  ;  cousins  german  in  the  fourth,  and  so 
on. 

O.K.  788. 
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Art.  893  [889].  Primogeniture  and  Sex  Ignored  in  Suc- 
cession. In  matters  of  legal  successions,  no  difference  of  sex,  and 
no  right  of  primogeniture  are  known ;  but  they  are  regulated  by 
the  most  perfect  equality. 


902;  C.N.  739. 

Transmission  of  an  inheritance. 
02;  4Toul.l87. 


2  Zach.  I      No  representation  with  cousins. 
I  335,  Ratcliffe  vs.  Ratcliffe. 


7N.  S- 


SECTION  2. 


Of  Bepresentation. 

Art,  894  [890].  Representation  Defined.  Representation  is 
a  fiction  of  the  law,  the  effect  of  which  is  to  put  the  representative 
in  the  place,  degree  and  rights  of  the  person  represented. 


C.  N.  739;  14  A.  165;  23  A.  290;  40  A.  165. 


Can  a  person  represent  one  who  would 
have  been  incapable  had  he  survived? 
4  Toul.  197  and  198. 

Transmission  is  a  different  thing  from 
representation   and   occurs  where   person 


dies  before  acceptance  of  succession  and 
his  heirs  can  not  accept  the  first  succession 
without  accepting  his,  because  the  right  to 
accept  the  first  constitutes  a  part  of  the  sec- 
ond succession.  4  Toul.  187;  see  944. 


Art.  895  [891].  In  Direct  Descending  Line.  Representa- 
tion takes  place  ad  infinitum  in  the  direct  descending  line. 

It  is  admitted  in  all  cases,  whether  the  children  of  the  deceased 
concur  with  the  descendants  of  a  predeceased  child,  or  whether  all 
the  children  having  died  before  him,  the  descendants  of  the  children 
be  in  equal  or  unequal  degrees  of  relationship  to  the  deceased. 

C.N.  740; '4  Toul.  191. 

Art.  896  [892].  In  Ascending  Line.  Representation  does 
not  take  place  in  favor  of  the  ascendants,  the  nearest  relation  in 
any  degree  always  excluding  those  of  a  degree  superior  or  more 
remote. 

C.N.  741;  4  Toul.  191. 

Art.  897  [893].  In  the  Collateral  Line,  representation  is 
admitted  in  favor  of  the  children  and  descendants  of  the  brothers 
and  sisters  of  the  deceased,  whether  they  come  to  the  succession  in 
concurrence  with  the  uncles  and  aunts,  or  whether,  the  brothers 
and  sisters  of  the  deceased  having  died,  the  succession  devolves 
on  their  descendants  in  equal  or  unequal  degrees. 

914;  C.  N.  742,  743;  7  N.  S.  335;  23  A.  290. 


No  representation  with  cousins. 
335^  Ratcliffe  vs.  RatcUffe. 


7N.  S. 


Art.  898  [894].  Is  by  Roots.  In  all  cases  in  which  repre- 
sentation is  admitted,  the  partition  is  made  by  roots ;  if  one  root 
has  produced  several  branches,  the  subdivision  is  also  made  by 
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roots  in  each  branch,  and  the  members  of  the  branch  take  between 
them  by  beads. 

d02, 1364;  C.  N.  743;  4  Toal.  198. 


Art.  899  [895].    Only  for  those  Dead* 

only  can  be  represented ;  persons  alive  can  not. 

C.N.  744;  17  A.  318. 

May  inherit  independent  of  representa- 
tion in  case  of   bein;;;  next   of  Idn  to  de- 


Persons  deceased 


ceased,   after    him  renouncing. 
197;  lb.  117,  Sec.  112. 


4  Toul. 


Art.  900  [896].    In  Case  of  Renunciation.    One  who  has 

renounced  the  succession  of  another,  may  still  enjoy  the  right  of 
representation  with  respect  to  that  other. 

Thus  it  is  not  necessary  that  the  children  who  succeed  by 
representation,  should  have  been  heirs  of  their  father  or  mother. 
Although  they  should  have  renounced  their  succession,  they  are 
nevertheless  competent  to  represent  them  in  the  succession  of  their 
grandfather  or  other  ascendants. 


c.  N.  244. 

Bat  mast  collate  what  ^^  that  other  ^'  has 
recelYcd  if  he  take,  by  representation  and 
not  in  his  own  right.  1240. 

Also,  3  Marcade,  74,  Art.  744. 


He  who  comes  in  by  representation, 
comes  in  suo  jure.  He  who  comes  in  by 
transmission  jure  alieno.  4  Toul.,  p.  187,  Sec. 
187. 


Art.  901  [897].  In  Case  of  Disinherison.  When  a  per- 
son  has  been  disinherited  by  his  father  or  mother,  or  excluded 
from  his  succession  for  unworthiness,  his  children  can  not  repre- 
sent him  in  the  succession  of  their  grandfather  or  other  ascendants, 
if  he  is  alive  at  the  time  of  the  opening  of  the  succession,  but  they 
can  represent  him  if  he  died  before. 

973;  C.  N.  787;  23  A.  290. 

Children  of  anworthy  persons,  if  next  of 
kin,  may  still  inherit  in  their  own  right. 
4ToiiJ.  117,  Sec.  112. 

SECTION  3. 
Of  Successions  Falling  to  Descendants, 

Art.  902  [898].  Inheritance  by  Descendants.  Legiti- 
mate children  or  their  descendants  inherit  from  their  father  and 
mother,  grandfathers  or  other  ascendants,  without  distinction  of  sex 
or  primogeniture,  and  though  they  may  be  bom  from  different  mar- 
riages. 

They  inherit  in  equal  portions  and  by  heads,  when  they 
are  in  the  same  degree,  and  inherit  by  their  ewn  right ;  they 
inherit  by  roots,  when  all  or  part  of  them  inherit  by  representation. 

893,898,  912,1364;  C.  N.  746;  O.  C.  160  a.  27;  12  M.  390;  24  A.  581;  4  Toul. 
19^,  .3ec.  201 ;  5  K.  S.  667,  Owens  tb.  Mitchell. 

A  dies  and  B  and  C,  his  only  sons,  re- 
nocmce,  their  children  inherit  per  capita.  4 
Toul.  200. 
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SECTION  4. 
Of  Successions  Falling  to  Ascendants. 

Art.  903  [899].  Succession  to  Parents  and  Brothers 
and  Sisters.  If  any  one  dies  leaving  no  descendants,  but  a  father 
and  mother  and  brothers  and  sisters,  or  descendants  of  these  last, 
the  succession  is  divided  into  two  equal  portions,  one  of  which  goes 
to  the  father  and  mother,  who  divide  it  equally  between  them,  the 
other  to  the  brothers  and  sisters  of  the  deceased,  or  their  descend- 
ants, as  is  prescribed  in  the  following  section : 


A.  381 


911,  see  1494  and  notes,  1493;  C.  N.749;  7  N.  S.  4J4,  665;  7  A.  174;  10  A.  679;  14 
I 


Art.  904  [900].  Id.  Representation.  If  the  father  or 
mother  of  the  person  who  has  died  without  issue,  has  died  before 
him,  the  portion  which  would  have  been  inherited  by  such  deceased 
parent,  according  to  the  terms  of  the  preceding  article,  will  go  to 
the  brothers  and  sisters  of  the  deceased,  or  to  their  descendants,  in 
the  manner  directed  by  the  following  section. 

911,  see  1494  and  notes;  C.  N.  748;  7  A.  174;  10  A.  679;  14  A.  381 ;  7  N.  S.  414,  Helrf 
of  Cole  Yi.  Cole's  Executors. 


The  legitime  of  a  father  or  mother,  or 
l)oth,  in  the  testamentary  of  a  child  de- 
ceased without  posterity  is  one-third  and 
not  one-fourth^  and  tills  is  to  the  exclusion 


of  brothers  and  sisters.  The  disposable 
portion  in  such  case  being  two -thirds  only. 
35  A.  993,  Marks  vs.  Marks. 


Art.  905  [901].  Succession  to  Ascendants.  If  the  de- 
ceased has  left  neither  descendants  nor  brother  nor  sister,  nor  de- 
scendants from  them,  nor  father  nor  mother,  but  only  other  ascend- 
ants, these  ascendants  inherit  the  succession  to  the  exclusion  of  all 
the  collaterals,  in  conformity  with  the  disposition  of  the  articles 
which  follow. 

C,  N.  746,  749;  4  Toul.  178,  193,  202,  203,  212;  5  Toul.  130,  131. 

Art.  906  [902].  Id.  Paternal  and   Maternal  Lines.     If 

there  are  ascendants  in  the  paternal  and  maternal  lines  in  the  same 
degree,  the  estate  is  divided  into  two  equal  shares,  one  of  which 
goes  to  the  ascendants  on  the  paternal,  and  the  other  to  the  as- 
cendants on  the  maternal  side,  whether  the  number  of  ascendants, 
on  each  side,  be  equal  or  not.  In  this  case,  the  ascendants,  in  each 
line,  inherit  by  heads, 
c.  N.  746. 

Art.  907  [903].  Id.  Nearest  Takes  All.  But  if  there  is 
in  the  nearest  degree  but  one  ascendant  in  the  two  lines,  such  as- 
cendant excludes  all  other  ascendants  of  a  more  remote  deg^ree, 
And  alone  takes  the  succession. 


896. 
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Art-  908  [904].  Id.  As  to  Things  Donated.  Ascendants, 
to  tlie  exclusion  of  all  others,  inherit  the  immovables  given  by 
them  to  their  children  or  their  descendants  of  a  more  remote  degree 
who  died  without  posterity,  when  these  objects  are  found  in  the 
succession. 

If  these  objects  have  been  alienated,  and  the  price  is  yet  due 
in  whole  or  in  part,  the. ascendants  have  the  right  to  receive  the 
price.  They  also  succeed  to  the  right  of  reversion  on  the  happen- 
mg  of  any  event  which  the  child  or  descendant  may  have  inserted, 
as  a  condition  in  his  favor,  in  disposing  of  those  objects. 

886,  1763;  C.  N.  747;  17  L.  411;  19  L.  266;  2  Toul.  271;  4  Toul.  222,  226,  230. 

Inheritance:     a    particular    succession. 
Bog^n,  747;  3  Marcade,  Sec.  127. 

Art.  909  [905].  Id.  As  to  Dowry.  Ascendants  have  also 
the  right  to  take  from  the  succession  of  their  child  or  descendant 
who  dies  without  issue,  the  dowry  they  may  have  settled  in  money 
upon  him. 

C.N.  747;  17  L.  407. 

Art.  910  [906] .  Id.  Obligations  Resulting  from  Arts. 
908  and  909.  Ascendants  inheriting  the  things  mentioned  in  the 
preceding  articles,  which  they  have  given  their  children  or  descend- 
ants who  die  without  issue,  take  them  subject  to  all  the  mortgages 
which  the  donee  may  have  imposed  on  them  during  his  life. 

Also  ascendants  exercising  the  right  of  reversion  are  bound  to 
-contribute  to  the  payment  of  the  debts  of  the  succession,  in  propor- 
tion to  the  value  of  the  objects  given. 

C.N.  747;  17  L.  407. 

SECTION  5. 
Of  the  Succession  of  Collaterals. 

Art.  911  [907].  Succession  to  Parents  and  Brothers  and 

Sisters.  If  a  person  dies,  leaving  no  descendants,  and  his  father 
:and  mother  survive,  his  brothers  and  sisters,  or  their  descendants, 
only  inherit  half  of  his  succession. 

If  the  father  or  the  mother  only  survive,  the  brothers  and  sis- 
ters, or  their  descendants,  inherit  three-fourths  of  his  succession. 

1768:    C.N.  746,761;    Tool.  H,  p.  801 ;    IV,  pp.  206,  206,  218 ;    V,  p.l23;  49  A.  627, 
BuooMsion  of  Pedt. 


Collateral  kindred  claiming  as  heirs  most 
allMe  and  establish  the  death  of  relations 
In  tEe  ascending  (and  descending)  line.    12 


M.  290,  Hooter's  Heirs  vs.  Tippet;  5  N.  S. 
667,  Owens  vs.  Mitchel. 


Art.  912  [908].  Succession  to  Brothers  and  Sisters.    If 

£L  person  dies,  leaving  no  descendants  nor  father  nor  mother,  his 
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brothers  and  sisters,  or  their  descendants,  inherit  the  whole  succes- 
sion to  the  exclusion  of  the  ascendants  and  other  collaterals. 

9U2;  C.  X.  750,  751 :  4  TooJ.  178.  200,  206,  «)7:  V,  p.  123. 

Art.  913  [909].  Id.  When  of  Half  Blood.  The  partition 
of  the  half,  the  three-fourths  or  the  whole  of  a  succession  falling  ta 
brothers  and  sisters,  as  mentioned  in  two  preceding  articles,  is  made 
in  equal  portions,  if  they  are  all  of  the  same  marriage ;  if  they  are 
of  different  marriages,  the  succession  is  equally  divided  between  the 
paternal  and  maternal  lines  of  the  deceased ;  the  german  brothers 
and  sisters  take  a  part  in  the  two  lines,  the  paternal  and  maternal 
brothers  and  sisters,  each  in  their  respective  lines  only ;  if  there 
are  brothers  and  sisters  on  one  side  only,  they  inherit  the  whole 
succession  to  the  exclusion  of  all  other  relations  of  the  other  line. 

In  all  these  cases,  the  brothers  and  sisters  of  the  deceased,  or 
their  descendants,  inherit  in  their  own  right  or  by  representation, 
as  is  regulated  in  the  section  which  treats  of  representation. 

1428:C.  y.  752;  14  L.  22 

The  words  eeroian,  paternal  and  mater- 
nal are  defioed.    O.  C,  p.  152  a.  ai. 

Art.  914  [910].  Succession  to  Collaterals.  When  the 
deceased  has  died  without  descendants,  lea\4ng  neither  brothers  nor 
sisters,  nor  descendants  from  them,  nor  father  nor  mother,  nor 
ascendants  in  the  paternal  or  maternal  lines,  his  succession  passes 
to  his  collateral  relations. 

Among  the  collateral  relations,  he  who  is  the  nearest  in  degree, 
excludes  all  the  others,  and  if  there  are  several  in  the  same  degree, 
they  partake  equally  and  by  heads,  according  to  their  number. 

C.  C.  897;  C.  S.  753;  6  A.  232;  11  A.  232;  O.  C,  p.  154  a.  31. 

No  distinction  between  whole  and  hall 
blood.  7  A.  267,  Heirs  of  Sharp  yb.  Klein- 
peter. 

CHAPTER  3. 


Of  Irregular  Successions. 

Art.  915.  Intestate  Community;  No  Ascendants  or 
Descendants.  In  all  cases,  when  either  husband  or  wife  shall 
die,  leaving  no  ascendants  or  descendants,  and  without  having  dis- 
posed by  last  will  and  testament,  of  his  or  her  share  in  the  com- 
munity property,  such  share  shall  be  held  by  the  survivor  in  usu- 
fruct during  his  or  her  natural  life. 

(New  Article) ;  R.  S.  628, 1710,  8707;  Acts  1841,  p.  99,  Sec.  1. 


The  wife  liaving  died  withoat  forced  heirs 
or  will,  her  husband  is  lifetime  usufructu- 
ary of  her  interest  in  the  community  and 
her  heirs  can  not  claim  the  property  from 
him.    29  A.  520,  Succession  of  Plaucbet. 


Sec  DBiTT.— Security  may  be  required 
from  the  usufructuary  to  the  heirs  for  mar' 
ital  portion.  13  A.  157,  Oonneis  vs.  Oon-r 
ners. 
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Security  may  not  be  required  of  surviviuff 
fipouse  to  hold  property  for  children.  19 
A.  U;  31  A.  742,  Boisse  vs.  Dickson ;  32  A. 
1267,  Speyrer  vs.  Thornton. 

The  usufruct  exists  only  where  deceased 
has  not  made  a  will  (R.  S.  629),  or  has  in 
his  will  expressly  left  the  property  to  sur- 


viving spouse.    33  A.  1143;  40  A.  537,  Suc- 
cession of  Moore. 

The  usufruct  of  the  survivinr  spouse  in 
the  community  is  not  affected  by  the  fact 
that  there  is  an  adopted  child  of  the  spouse 
surviving  the  deceased.  49  A.  28,  Succes- 
sion of  Teller. 


Art.  916.     Intestate  Community;  Issue  of  Marriage* 

In  all  cases,  when  the  predeceased  husband  or  wife  shall  have  left 
issue  of  the  marriage  with  the  survivor,  and  shall  not  have  dis- 
posed by  last  will  and  testament,  of  his  or  her  share  in  the  com- 
munity property,  the  survivor  shall  hold  a  usufruct,  during  his  or 
her  natural  life,  so  much  of  the  share  of  the  deceased  in  such  com- 
munity property  as  may  be  inherited  by  such  issue.  This  usufruct 
shall  cease,  however,  whenever  the  survivor  shall  enter  into  a  second 
marriage. 

(New  Article) ;  R.  S.,  Sees.  629,  1711, 3708;  Acts  1844,  p.  99,  Sec.  2;  31  A.  125,  741. 


Skcukity.— Where  adopted  child  is  left.  | 
49  A.  2S1,  Succession  of  Teller. 

Where  deceased  spouse  leaves  issue  of 
marriage  with  survivor,  security  is  not  re- 
quired of  usufructuary.  3$  A.  1267,  Speyrer 
vf.  Thornton;  31  A.  742,  Boisse  vs.  Dicicson, 
19  A.  14,  Succession  of  Costa. 

Inventory.— Failure  to  take  inventory 
does  not  forfeit.  37  A.  640,  Heirs  of  Gry- 
der  %*8.  Gryder. 

Will.— Deceased  can  confirm  usufruct 
by  will.  40  A.  637,  Succession  of  Moore ; 
33  A.  1143. 

A  husband  having  usufruct  by  will,  and 
while  actinfi:  executor  sells  for  Confederate 
money  cotton  belonging  to  community,  held 
to  have  sold  a?  usufructuary  and  not  ex- 
ecutor.   33  A.  1143,  Hayes  vs.  Hayes. 

A  will  merely  directing  the  distribution 
among  legal  heirs,  accordin>(  to  law,  ex- 
cludes the  usufruct.  33  A.  1,  Succession  of 
ScLillcr.  I 

Woere  the  husband  l>eqneaths  the  dis-  > 
fposabU  portion  to  his  wif«*,  she  can  not  | 
claim  both  thi^  portion  and  the  usufruct.  | 


28  A.  197,  Forstall  vs.  Forstall;  40  A.  637, 
Succession  of  Moore. 

Notwithstanding  husband*s  testamentary 
disposition  of  his  share,  the  wife  may,  as 
natural  tutrix,  collect  the  revenues  of  por- 
tion falling  to  minor  children.  36  A.  679, 
Ludwig  vs.  Weber. 

From  Date  of  Remabriagb  the  sur- 
vivor owes  the  children  an  account  of  reve- 
nues and  legal  interest  on  such  as  were  col- 
lected. 32  A.  186.  Vance  vs.  Vance. 

Where  one  of  the  spouses  died  previous  to 
the  statute  giving  usufruct  (1844),  survivor 
not  entitled  to  usufruct.  31  A.  120,  Matchler 
vs.  Bank  of  Lafayette. 

Forfeiture. — Not  decreed  because  sur- 
vivor alienates  movables  and  immovables 
subject  to  it.  The  former  act  is  legal.  The 
latter  void.  37  A.  640,  Heirs  of  Gryder  vs'. 
Gryder. 

Debts  of  husband,  as  well  as  those  of 
community,  must  be  deducted  before  his 
share  in  the  community  is  determined.  30 
A.  193,  Succession  of  Bollinger. 


Art.  917  [911].  Irregular  Successions.  When  the  de- 
ceased has  left  neither  lawful  descendants,  nor  lawful  ascendants, 
nor  collateral  relations,  the  law  calls  to  his  inheritance  either  the 
surviving  husband  or  wife,  or  his  or  her  natural  children,  or  the 
State,  in  the  manner  and  order  hereafter  directed. 

C.  N.  723,  767;  Partidas,  1101;  12  R.  584;  2  A.  98,  268;  11  A.  59,  120;  Partidas,  1101. 


This  is  one  of  the  kinds  of  honorum  pos- 
sessio  and  was  given  ex  edict o  umde  vir  et 
uxor-  Hack.,  pp.  297  and  6  H,  Partie  Spec  al^. 

The  marital  fourth  given  by  Article  C.  C. 
2383  is  an  irregular  succession.  See  Mack., 
p.  297.  ^ 

Tbe  State  is  not  such  a  marital  heir  as  to 


be  entitled  to  be  cited  at  the  probate  of  a 
will.    23  A.  70. 

State  has  an  interest  to  appear  in  court  to 
defeat  pretensions  of  parties  claiming  to  be 
heirs  of  deceased.  40  A.  66,  Succession  of 
Kate  Townsend. 

^•Collaterals'*  mean  lawful  collaterals. 
42  A.  159,  Montegut  vs.  Bacas. 
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Art.  918  [912].  Natural  Children,  When  Heirs  ta 
riother.  Natural  children  are  called  to  the  legal  succession  of 
their  natural  mother,  when  they  have  been  duly  acknowledged  by 
her,  if  she  has  left  no  lawful  children  or  descendants,  to  the  exclu- 
sion of  her  father  and  mother  and  other  ascendants  or  collaterals 
of  lawful  kindred. 

In  case  the  natural  mother  has  lawful  children  or  descendants, 
the  rights  of  the  natural  children  are  reduced  to  a  moderate 
alimony,  which  is  determined  by  the  rules  established  in  the  title : 
Of  Father  and  Child. 

212,  207,  238, 1236, 1483;  C.  N.  757;  12  R.  56;  6  A.  156;  11  A.  59;  83  A.  1106. 

Art.  919  [913].  Natural  Children,  when  Heirs  to  Father. 

Natural  children  are  called  to  the  inheritance  of  their  natural  father, 
who  has  duly  acknowledged  them,  when  he  has  left  no  descendants 
nor  ascendants,  nor  collateral  relations,  nor  surviving  wife,  and  to 
the  exclusion  only  of  the  State. 

In  all  other  cases,  they  can  only  bring  an  action  against  their 
natural  father  or  his  heirs  for  alimony,  the  amount  of  which  shall 
be  determined,  as  is  directed  in  the  title :  Of  Father  and  Child. 

245,  924,  1236,  1484,  I486;;   C.  X.  707;  3  R.441;  6 A.  156, 160;  26  A.  323;  27  A.  382. 


Art.  920  [914].  Bastard,  Adulterous  or  Incestuous 
Children  shall  not  enjoy  the  right  of  inheriting  the  estates  of 
their  natural  father  or  mother,  in  any  of  the  cases  above  mentioned, 
the  law  allowing  them  nothing  more  than  a  mere  alimony. 

208,245,1485,1488;  C.  N.  762;  3  R.441;  6  A.  160;  11  A.  694;  18  A.  590;  27  A.  382. 

Art.  921  [915].  Natural  Children  Not  Heirs  to  Col- 
laterals. The  law  does  not  grant  any  right  of  inheritance  to 
natural  children  to  the  estate  of  the  legitimate  relations  of  their 
father  or  mother. 

C.N.  756;  11  A.  59. 

There  is  no  law  authoriziBg  the  aunt  to 
inherit  from  her  ille^timate  nephew.  ^^Col- 
laterals^ ^  aa  used  in  917  means  lawful  collat- 


eral relatives. 
Bacas. 


42  A.  |159,  Montegat    TSt 


Art.  922  [916].  Parents,  when  Heirs  to  Natural  Chil- 
dren. The  estate  of  a  natural  child  deceased  without  posterity, 
belongs  to  the  father  or  mother  who  has  acknowledged  him,  or  in 
equal  proportions  to  the  father  and  mother,  when  he  has  been 
acknowledged  by  both  of  them. 

203;  C.  N.  765;  6  A.  156;  13  A.  100;  4  M.  265,  Pigeau  vs.  DuTemay;  6  L.  661, 
Lange  vs.  Biohaox. 

A  slave  might  inherit  from  her  child 
without  a  formal  acknowledgment.  30  A. 
810,  Neel  vs.  Hibard. 

Art.  923  [917].  Natural  Brothers  and  Sisters,  Inheri- 
tance Among.     If  the  father  and  mother  of  the  natural  child  died 
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before  him^  the  estate  of  such  natural  child  shall  pass  to  his  natural 
brothers  and  sisters,  or  to  their  descendants. 

O.  N.  766;  6  L.  645;  5  B.  9:  12  B.  584;  2  A.  98;  11  A.  69, 120;  11  L.  179  Laclotte's 
Heira  YB.  Labarre,  Tutor;  44  A.  433,  Snccession  of  Saloy. 

Art.  924  [918].  Husband  and  Wife,  When  Heirs  to 
Each  Other.  If  a  married  man  has  left  no  lawful  descendants 
nor  ascendants,  nor  any  collateral  relations,  but  a  surviving  wife 
not  separated  from  bed  and  board  from  him,  the  wife  shall  inherit 
from  him  to  the  exclusion  of  any  natural  child  or  children  duly 
acknowledged. 

If,  on  the  contrary,  it  is  the  wife  who  died  without  leaving  any 
lawful  descendants,  ascendants,  or  collateral  relations,  her  surviving 
husband  not  separated  from  bed  and  board  from  her,  shall  not 
inherit  from  her,  except  in  case  she  should  leave  no  natural  child 
or  children  by  her  duly  acknowledged. 

919;  2  A.  98,  268;  11  A.  120;  O.  C,  156,  a.  60;  6  L.  642,  Victor  vs.  Tagaiser's  Execu- 
tors; 39  A.  966,  Dirmeyer  vs.  O^Hem;  48  A.  1578,  Succession  of  Xasb. 

Bat  he  inlierits  to  the  exclusion  of  her 
nataral  brothers  and  sisters.  2  A.  98,  Snc- 
oefslon  of  Dacloslange. 

Art.  925  [919].  Judicial  Putting  of  Natural  Children  in 
Possession.  Children  called  to  the  succession  of  their  natural 
isiihtT  or  mother,  in  the  cases  mentioned  in  the  preceding  articles, 
are  permitted  to  take  possession  of  the  succession  which  has  fallen 
to  them  only  by  the  order  of  the  judge  of  the  parish  in  which  the 
succession  is  opened. 

949;  11  A.  59. 

Art.  926  [920].  Id.  Of  Succession  of  Natural  Mother. 

If  the  succession  be  that  of  the  natural  mother  deceased  without 
l^itimate  children,  the  putting  into  possession  of  the  natural 
children  shall  not  be  pronounced  without  calling  the  relations  of 
the  deceased,  who  would  have  inherited  in  the  default  of  the 
natural  children,  if  they  are  present  or  represented  in  the  State  ;  or 
without  appointing  a  person  to  defend  them,  if  they  are  absent. 

C.  P.  929. 

Art.  927  [921].  id.  Of  Fuccession  of  Natural  Father.  If 

the  succession  be  that  of  the  natural  father,  the  natural  children  by 
him  acknowledged  can  not  be  put  into  possession  of  the  succession 
which  they  claim  until  a  faithful  inventory  has  been  made  of  the 
same  by  a  notary  appointed  for  that  purpose  by  the  judge,  in  the 
presence  of  a  person  appointed  to  defend  the  interest  of  the  absent 
heirs  of  the  deceased,  and  on  giving  good  and  suflBcient  security,  as 
is  prescribed  in  the  following  article. 

949. 

Art.  928  [922].  id.  Security  Required.  The  security  ta 
be  furnished  by  natural  children  put  in  possession  of  the  effects  of 
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the  succession  of  their  father,  shall  be  two-thirds  of  the  amount  of 
the  inventory  made  thereof ;  this  security  shall  be  given  to  insure 
the  restitution  of  such  portion  of  these  effects,  which  they  may  be 
adjudged  to  restore,  in  case  the  legitimate  heirs  of  the  father  should 
present  themselves  within  three  years  from  the  putting  into  pos- 
session, after  which  time  this  security  shall  be  discharged. 

932. 

Art.  929  [928].    When  Succession  Falls  to  State.    In 

defect  of  lawful  relations,  or  of  a  surviving  husband  or  wife,  or 
acknowledged  natural  children,  the  succession  belongs  to  the  State. 

485;  917;  O.  C  p.  15S  a.  51;  C.  N.  76S;  6.  L.  645;  5R.  9;  12  R.  534;  2  A.  98;  23 
A.  71,  State  y*.  Ames;  9  Laurent.  308,  Sec.  250;  14  Demolombe,  266,  Sec.  212;  10 
Laurent,  224,  225,  Sees.  190,  191;  44  A.  725;  40  A.  70,  Succession  of  Townsend. 

Art.  930  [924].  Judicial  Putting  in  Possession  of  Hus- 
band or  Wife ;  Petition  ;  Inventory.  The  surviving  husband 
or  wife  called  to  the  succession  of  the  other,  who  is  deceased,  must 
cause  the  seals  to  be  fixed  on  the  effects  thereof,  and  be  authorized 
to  take  possession  of  the  same  by  the  judge  of  the  place  in  which 
the  succession  is  opened,  after  having  caused  a  true  and  faithful 
inventory  to  be  made  by  a  notar}^  duly  authorized  to  that  effect  by 
the  judge,  in  the  presence  of  a  person  appointed  to  defend  the  inter- 
est of  the  absent  heirs  of  the  deceased,  in  case  there  are  any,  and 
after  having  given  good  and  sufl&cient  security,  as  prescribed  in  the 
following  article. 

949;  C.  X.  769;  C.  P.  965;  1  L.  185;  48  A.  1578,  Succession  of  Nash. 

•*  Le  morl  saissii U  v./'*'  does  not  apply  to  j  husband  or  wife  inherit?    See  924.  Art  930 

irregular  successions—an  ex  parte  putting  |  must  therefore  be  to  protect  the  Interest  of 

in  possession  is  invalid.    44  A.  801,  Succes-  ,  absent  heirs  whose  existence  is  not  known, 

sion  of  Allen.  See  931  and  932. 

If  a  man's  succession  is  opened  wi.hout  !  in  3  A.  336,  Lacey  vs.  Newport,   it  was 

proof  or  presumption  of  death,  the  pro-  ,  held  that  proof  of  existence  of  absent  heirs 

ceedings  and  gales  had  therein  are  void.    29  j  must  be  made  before  any  appointment  can 

A.  560,  Burns  vs.  Van  Loan.  |  \^  made.    It  would  feem  that  that  decision 

But  if  there  are  absent  heirs,  how  can  i  can  not  apply  to  this  class  of  cases. 

Art.  931  [925].  Id.  Security.  The  security  to  be  given  by 
the  surviving  husband  or  wife  who  shall  demand  to  be  put  in  pos- 
session of  the  effects  of  the  deceased  husband  or  wife,  is  to  be  of  the 
estimated  value  of  these  effects,  to  the  end  of  securing  the  restitu- 
tion of  the  estate  in  case  any  heir  should  come  forward  within  the 
space  of  three  years,  after  his  or  her  having  been  put  in  possession, 
which  term  being  expired,  the  security  shall  remain  discharged 
from  his  obligation. 

c.  X.  771. 

Failure  to  furnish  bond  does  not  affect  I  set  aside  only  by  direct  action.    34  A.  338, 
decree  putting  in  possession,  which  can  be  |  Bilgery  vs.  Bilgery. 

Art.  932  [926].  Id.  Power  of  Alienation.  During  the 
three  years  that  the  security  furnished  by  the  surviving  husband 
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or  wife,  or  natural  children  put  into  possession  of  the  succession  of 
their  father,  continues,  they  can  not  in  any  manner  alienate  the 
immovables  by  them  thus  possessed,  unless  it  be  under  the  author- 
ity of  the  court,  at  public  auction,  and  in  cases  in  which  their 
alienation  is  deemed  necessary. 

Art.  933  [927].  Liability  to  Damages.  The  surviving 
husband  or  wife  and  natural  children,  who  shall  fail  to  fulfil  any 
(rf  the  formalities  or  obligations  prescribed  in  the  preceding  arti- 
cles, shall  be  liable  to  damages  toward  the  heir,  if  any  should  be 
incurred. 

C.  N.  772;  4  Tool.  923,  3-26;  48  A.  1678,  Succesglon  of  Naab. 


CHAPTER  4. 


In   What  Manner  Successions  Are  Opened. 

Art.  934  [928].  Death,  or  Presumption  of  Death.    The 

succession,  either  testamentary  or  legal,  or  irregular,  becomes  open 
by  death  or  presumption  of  death  caused  by  long  absence,  in  the 
cases  established  by  law. 

C.N.  718,  719;  1  Zach.  76. 


Succession.— No  matter  where  effects 
are  it  is  a  unit.  46  A.  1237,  Saccession  of 
Gaines;  17  La.  15. 

If  a  man's  succession  is  opened  witiiout 
proof  or  presnmption  of  ills  death,  the  pro- 
ceedings and  sales  had  therein  are  void. 
39  A.  ^,  Bams  vs.  Van  Loan. 

Absence  without  heing   heard  from,  to- 


gether with  the  circumstances  of  the  ease 
may  justify  presumption  of  death.  34  Ar 
848,  Boyd  vs.  X.  E.  Mut.  L.  Ins.  Co;  16  A. 
139,  Succession  of  Vogel;  12  A.  397,  Succes- 
sion of  Jones. 

Ccilaterai  attack  on  judgment  opening 
succession  is  not  permitted.  32  A.  420^ 
Davis,  Admr.,  vs.  Greve  &  Wllderman. 


Art.  935  [929].  The  Place  of  the  Opening  of  Succes- 
sions is  fixed  as  follows: 

In  the  parish  where  the  deceased  resided,  if  he  had  a  fixed  domi- 
cile or  residence  in  this  State. 

In  the  parish  where  the  deceased  owned  immovable  property^ 
if  he  had  neither  domicile  nor  residence  in  this  State,  or  in  the 
parish  in  which  it  appears  by  the  inventory,  his  principal  effects 
are,  if  he  have  effects  in  different  parishes. 

In  the  parish  in  which  the  deceased  has  died,  if  he  had  no 
fixed  residence,  nor  any  immovable  effects  within  this  State,  at  the 
time  of  his  death. 

1644;  C.  N.  110;  C.  P.  929;  7  X.  S.  51;  2  L.  270;  16  L.  11;  11  R.67;  16  A.  699;  21 
A.  399,  MUtenburger  vs.  Knox. 

Where  domicile  is  in  another  State  ancil- 
lary SQOceBsion.  45  A.  1287,  Saccession  of 
Gaines. 

If  administrator  be  appointed  where  party 
on^  temporarily  resided,  proceedings  are 
abcolotely  null  and  void.  21  A.  899,  Milten- 
berger  vs.  Knox;  26  A.  269,  Cleimens  vs. 
Comfoitti. 


If  defendant  die  during  pendency  of  an 
attachment  suit  on  the  ground  of  non-resi' 
dence,  still  it  must  be  transferred  to  probate 
court.    13  L.  375,  Oakley  vs.  Duckei. 

Personal  property  is  governed  by  the  law 
of  descendant's  domicile.  35  A.  19,  Succes' 
sion  of  Thomas. 
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CnriL  Code  op  Louisiana. 


Art.  936  [930] .  Presumption  as  to  Survivorship  wlien 
Death  Occurs  by  5otne  Event.  If  several  persons  respectively 
entitled  to  inherit  from  one  another,  happen  to  perish  in  the  same 
event,  such  as  a  wreck,  a  battle,  or  a  conflag^tion,  without  any 
possibility  of  ascertaining  who  died  first,  the  presumption  of  sur- 
vivorship is  determined  by  the  circumstances  of  the  fact. 

C.  X.  720;  1  Zach.  76;  see  Mack.  87,  Sec.  141. 

Art.  937  [931].  Id.  In  the  absence  of  circumstances  of  the 
fact,  the  determination  must  be  guided  by  the  probabilities  result- 
ing from  the  strength,  age  and  difference  of  sex,  according  to  the 
following  rules : 

2  Woods  (C.  C),  178,  Robinson  vs.  Gallier. 

Art*  938  [932].  Id.  If  those  who  have  perished  together 
were  ijnder  the  age  of  fifteen  years,  the  eldest  shall  be  presumed 
to  have  survived. 

If  both  were  above  the  age  of  sixty  years,  the  youngest  shall 
be  presumed  to  have  survived. 

If  some  were  under  fifteen  years,  and  some  above  sixty,  the 
first  shall  be  presumed  to  have  survived. 

C.  N.  721  (lit.);  2  Woods  (C.  C),  178,  Robinson  vs.  Gallier;  4  Toul.  69,  70. 

Art.  939  [933].  Id.  If  those  who  have  perished  together 
were  above  the  age  of  fifteen  years  and  under  sixty,  the  male  must 
be  presumed  to  have  survived,  where  there  was  an  equality  of  age, 
or  a  difference  of  less  than  one  year. 

If  they  were  of  the  same  sex,  the  presumption  of  survivorship, 
by  which  the  succession  becomes  open  in  the  order  of  nature,  must 
be  admitted,  thus  the  younger  must  be  presumed  to  have  survived 
the  elder. 

C.  N.  722  (lit.). 

Art.  940  [934].  Seizin  of  Heirs,  both  Legal  and  Testa- 
mentary. A  succession  is  acquired  by  the  legal  heir,  who  is 
called  by  law  to  the  inheritance,  immediately  after  the  death  of  the 
deceased  person  to  whom  he  succeeds. 

This  rule  applies  also  to  testamentary  heirs,  to  instituted 
heirs  and  universal  legatees,  but  not  to  particular  legatees. 


C.  N.  724;  9  L.  146;  15  L.  527,  562;  7  R.  188;   2  A.  i 


19  A.  428. 


Is  there  a  diBtlnctlon    as    to    collateral 
belrs?    See  8  L.  411;  9  L.  175:  12  R.  260; 

^  A.  468. 


Doe  clalmiog  throafi'b  an  abeentce  must 
prove  bis  exlstenoe.    1  Zach.  130. 


Art.  941  [935].     Id.   Is  Effected  by  Operation  of  Law. 

The  right  mentioned   in  the  preceding  article  is  acquired  by  the 

heir  by  the  operation  of  the  law  alone,  before  he  has  taken  any  step 

to  put  himself  in  possession,  or  has  expressed  any  will  to  accept  it 

Thus  children,  idiots,  those  who  are  ignorant  of  the  death  of 
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Art.  945. 


the  deceased,  are  not  the  less  considered  as  being  seized  of  the  suc- 
cession, though  they  be  merely  seized  of  right  and  not  in  fact. 

C.  X.  724;  8  L.  321,  Poultney's  Heirs  vs.  Cecirs,  Executor;  9  L.  146;  15  L.  627,  562; 
7  R.  183;  12  R.  258;  2  A.  339;  18  A.  285. 

Art  942  [936].  Id.  Effect  of.  The  heir  being  considered 
seized  of  the  succession  from  the  moment  of  its  being  opened,  the 
right  of  possession,  which  the  deceased  had,  continues  in  the  person 
of  the  heir,  as  if  there  had  been  no  interruption,  and  independent 
of  the  fact  of  possession. 

944,  945;  C.  P.  965;  9  L.  146;  15  L.  527;  7  R.  183;  2  A.  339:  21  A.  255;  4  Toul.  63. 

Rights  of  heirs  to  demand  possession.  35 
A.  746,  State  ex  reL  Btumgarden  vs.  Judge. 

Art.  943  [937].  Id.  Rights  of  Heirs.  The  right  of  posses- 
sion,  which  the  deceased  had,  being  continued  in  the  person  of  his 
heir,  it  results  that  this  possession  is  transmitted  to  the  heir  with 
all  its  defects,  as  well  as  all  its  advantages,  the  change  in  the  pro- 
prietor producing  no  alteration  in  the  nature  of  the  possession. 

Thus  the  extent  of  the  rights  of  the  deceased  regulates  those 
of  the  heir,  who  succeeds  to  all  his  rights  which  can  be  transmitted, 
that  is,  to  all  those  which  are  not,  like  usufruct,  attached  to  the 
person  of  the  deceased. 

18  A.  337;  2  L.  299,  O'Donald  vs.  Lobdell. 


The  maxim  of  the  Roman  law  hcereditaa 
mom  addtta  mon  transmittitur  is  not  followed, 
9  Laurent,  Sees.  215,  216,  Demolombe,  Suc- 


cessions, Vol.  1,  p.  170;  15  L.  520;  7  R.  188; 
12  A.  256;  12 R.  183. 


Art.  944  [938].  Id.  Transmission  of,  to  Heirs  of  Heirs. 

The  heir  being  considered  as  having  succeeded  to  the  deceased  from 
the  instant  of  his  death,  the  first  effect  of  this  right  is  that  the  heir 
transmits  the  succession  to  his  own  heirs,  with  the  right  of  accept- 
ing or  renouncing,  although  he  himself  have  not  accepted  it,  and 
even  in  case  he  was  ignorant  that  the  succession  was  opened  in  his 
favor. 

942^  948,  894;   But  they  must  accept  hoth  successions,  this  is  transmission,  4  Toul. 
187;  %  L.  299,  O'Donald  vs.  Lobdell. 

The  law  throws  the  inheritance  on  the  I  himself  in  possession.     15  L.  529,  Addison 
beir  before  he  has  taken  any  step  to  put  |  vs.  N.  O.  Sayings  Bank. 

Art.  945  [939].  Id.  Suits  by.  The  second  effect  of  this 
right  is  to  authorize  the  heir  to  institute  all  the  actions,  even  pos- 
sessory ones,  which  the  deceased  had  a  right  to  institute,  and  to 
prosecute  those  already  commenced.  For  the  heir,  in  everything, 
represents  the  deceased,  and  is  of  full  right  in  his  place  as  well  for 
his  rights  as  his  obligations. 

942,  2315;  C.  P.  21, 113,  361;  2  A.  405;  2  L.  302,  O'Donald  vs.  Lobdell. 

Children  may  sue  their  father  for  the 
junoant  of  their  mother ^s  paraphernal  prop- 
erty received  by  him  and  due  to  her  estate. 
B8  A.  657,  Richardson  ts.  Richardson. 

The  heirs  may  sue  all  together  for  the 


whole  or  each  separately  for  his  part,  in  the 
same  manner  as  the  deceased  himself  might 
have  done.  29  A.  348,  Brashear  ys.  Conner. 
See  34  A.  682,  683,  Burbridge  &  Co.  vs. 
Chinn. 
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Hence   tator  of  minors  may  administer  I  not  object.  33  A.  1247.  Jones  ys.  Shreve^ 
successions  falling  to  them  if  creditors  do  |  port.    See  977. 

Art.  946  [940].  Id.  Right  of  Heir  in  Suspense.  Though 
the  succession  be  acquired  by  the  heir  from  the  moment  of  the 
death  of  the  deceased,  his  right  is  in  suspense,  until  he  decide 
whether  he  accepts  or  rejects  it. 

If  the  heir  accept,  he  is  considered  as  having  succeeded  to  the 
deceased  from  the  moment  of  his  death ;  if  he  rejects  it,  he  is  con- 
sidered as  never  having  received  it. 

987;  C.  N.  777;  8  L.  321;  17  A.  38-41,  Succession  of  F.  A.  Lumsden. 

Art.  947  [941].  Acceptance  Relates  to  Moment  of  Deaths 

The  heir,  who  accepts,  is  considered  as  having  succeeded  to  the 
deceased  from  the  moment  of  his  death,  not  only  for  the  part  of  the 
succession  belonging  to  him  in  his  own  right,  but  for  the  parts 
accruing  to  him  by  the  renunciation  of  his  coheirs  in  the  succes- 
sion of  the  deceased. 

987;  C.N.  777; 

Art.  948  [942].  Acceptance  by  Heirs  in  Second  Deg^ree, 

When  all  the  heirs  in  the  nearest  degree  renounce  the  succession, 
which  is  accepted  by  those  in  the  next  degree,  these  last  are  con- 
sidered as  having  succeeded  directly  and  immediately  to  the  rights 
and  effects  of  the  succession  from  the  moment  of  the  death  of  the 
deceased. 

Therefore,  the  heirs,  thus  succeeding  by  the  renunciation  of 
relations  nearer  in  degree,  transmit  the  succession  to  their  own 
heirs,  if  they  die  before  having  accepted  it,  in  the  same  manner  as 
if  they  had  succeeded  in  the  first  degree  to  the  deceased. 

944;  987;  C.  X.  777;  4  M.  382,  Johnson  vs.  Boone's  Heirs;  4  M.  57,  Cresse  ys. 
Mari^ny. 

Art.  949  [943].  No  Seizin  for  Surviving  Spouse  or 
Natural  Children.  Natural  children  and  the  surviving  husband 
or  wife  before  being  put  into  possession  of  the  estate  left  to  them, 
are  not  considered  as  having  succeeded  to  the  deceased  from  the 
instant  of  his  death ;  but  they  do  not  the  less  transmit  their  rights 
to  their  heirs,  if  they  die  before  having  made  their  demand  to  be 
put  into  possession.  The  reason  is,  that  this  sort  of  heirs  having 
only  a  right  of  action  to  cause  themselves  to  be  put  into  possession 
of  successions  thus  falling  to  them,  this  right  and  this  action  form 
a  part  of  their  succession,  which  they  transmit  to  their  heirs. 

927,  930;  11  A.  59;  44  A.  802,  Succession  of  Allen. 


The  maxim  **Le  mort  saissit  le  vif^'"  does 
not  apply  to  irregular  successions.  44  A. 
801,  Succession  of  Allen. 


The  action  must  be  brought  against  some 
one  appointed  to  represent  absent  heirsr 
who  must  be  present  at  inventory.  Secur- 
ity, etc.   lb. 
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CHAPTER  5. 
Of  the  Incapacity  and  Umvorthiness  of  Heirs, 

Art.  950  [944].  Incapacity  Defined.  The  incapacity  of 
heirs  is  the  absence  of  those  qualities  required  in  order  to  inherit  at 
the  moment  the  succession  is  opened.  He  who  wants  these  quali- 
ties at  this  time  can  not  be  the  heir. 

It  is  at  the  moment  of  the  opening  of  the  succession  that  the 
capacity  or  incapacity  of  the  heir,  who  presents  himself  to  claim  an 
intestate  succession,  is  considered. 

926,  »87, 1473;  17  L.  46;  6  L.  661,  Lange.vs.  RJchaux. 

Laws  in  force  at  time  of  death  determice 
opacity  to  inherit.  33  A.  1107,  Succession 
^f  Hebert. 

Art.  951  [945].  Capacity  the  Rule.  All  persons,  even 
minors,  lunatics,  persons  of  insane  mind  and  the  like,  may 
transmit  their  estates  ab  in  testa  to  and  inherit  from  others. 

17  L.  312;  1-2R.  685;24A.  581. 
Aliens  may  inherit.    17  L.  324. 

Art.  952  [946].  Incapacity  Not  Presumed.  The  inca- 
pacity  of  heirs  is  not  presumed.     He  who  alleges  it  must  prove  it. 

12  B.  585;  2  Toul.,  131:  4  Toul.,  100. 
Aliens  may  inherit.    17  L.  324. 

Art.  953  [947].  Existence  of  Heir  Wlien  Succession 
Opened.  In  order  to  be  able  to  inherit,  the  heir  must  exist  at  the 
moment  that  the  succession  becomes  open. 

ex.  726;  17  L.  46. 

Art-  954  [948].  Unborn  Child.  The  child  in  its  mother's 
womb  is  considered  as  bom  for  all  purposes  of  its  own  interest ;  it 
takes  all  successions  opened  in  its  favor  since  its  conception,  pro- 
vided it  be  capable  of  succeeding  at  the  moment  of  its  birth. 

And  the  child  legitimated  by  a  marriage  posterior  to  its  con- 
ception only  takes  those  successions  which  are  opened  since  the 
marriage  of  the  father  and  mother. 

17  L.  46. 

Art.  955  [949].  Id.  Must  be  Born  Alive.  Nevertheless, 
if  the  child  conceived  is  reputed  bom,  it  is  only  in  the  hope  of  its 
birth  ;  it  is  necessary  then  that  the  child  be  born  alive,  for  it  can 
not  be  said  those  who  are  bom  dead  have  ever  inherited. 

17  L.  46;  3  Tool.  131 ;  4  Toul.  100. 

Art.  956  [950].    Id.  Mode  of  Birth  and  Len^h  of  Life 
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Art.  957.  Civil  Code  op  Louisiana. 

Immaterial*  When  the  child  is  bom  alive,  though  it  may  have 
been  extracted  by  force  from  its  mother's  womb,  and  may  have 
lived  but  an  instant,  provided  the  fact  of  its  living  be  ascertained, 
it  inherits  the  successions  opened  in  its  favor  since  its  conception^ 
and  transmits  them  accordingly. 

C.  N.  726,  906;  5  M.  »3,  Cottin  vs.  Cottin. 

For  proof  of  birth,  and  upon  whom  the 
burden  of  such  proof.  4  Toul.  100.  Vide  962. 

Art.  957  [951].  Conception,  and  Birth  Alive.  There 
are  two  things  to  be  proved  in  order  to  vest  the  child  with  the  right 
of  inheriting ;  one,  that  the  child  be  conceived  at  the  moment  of 
the  opening  of  the  succession ;  the  other,  that  the  child  be  bom 
alive. 

6  M.  93,  Cottin  V8.  Cottin. 

Art.  958  [952].  Conception  in  Marriage,  How  Deter- 
mined. In  order  to  determine  if  the  child  has  been  conceived  in 
marriage,  and  can  inherit  from  the  husband  deceased  after  its  concep- 
tion, reference  must  be  had  to  the  rules  concerning  the  filiation  of 
legitimate  children  established  in  the  title :  Of  Father  and  Child. 

193. 

Art.  959  [953].  Id.  Rights  of  Father.  In  all  cases  in 
which  the  husband  can  not,  by  law,  contest  the  legitimacy  of  the 
child,  bom  before  the  hundred  and  eightieth  day  of  marriage,  he 
will  have  a  right  to  the  succession  of  this  child  and  to  those  succes- 
sions which  fall  to  this  child,  in  the  same  manner  as  if  the  child 
had  been  regularly  legitimated. 

186,  190. 

Art.  960  [954].  Remarriage  of  Widows  Within  Two 
Months.  If  the  mother  marry  again  within  two  months  after  the 
death  of  her  husband,  and  a  child  is  bom  five  months  after  the  sec- 
ond marriage,  if  the  child  be  bom  capable  of  living,  it  is  considered 
the  issue  of  the  first  marriage,  and  is  admitted  to  the  succession  of 
the  first  husband. 

137. 

Art.  961  [955].  Thirty  Days  to  the  Honth.  In  the  cal- 
culation of  the  number  of  months  necessary  for  a  child  to  be  con- 
sidered as  bom  capable  of  living,  thirty  days  are  counted  for  each 
month,  and  the  day  begun  is  counted  for  a  whole  day,  because  it  is 
for  the  interest  of  the  child. 

Art.  962  [956].  Burden  of  Proof  as  to  Time  of  Con- 
ception and  Birth  Alive.  Though  in  general  it  is  incumbent 
on  those  who  allege  incapacity  to  inherit  to  prove  it,  nevertheless, 
those  who  claim  rights  under  the  child,  on  account  of  its  having 
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survived,  are  bound  to  prove  that  it  was  conceived  at  the  time  the 
succession  was  opened,  and  that  it  came  into  the  world  alive. 


Art.  963  [957J.  Birth  Alive,  How  Proved.  With  regard 
to  the  proofs  necessary  to  establish  the  existence  of  the  child  at 
the  moment  of  its  birth,  it  must  not  be  determined  that  it  was 
bom  alive  by  the  simple  palpitations  of  its  members,  but  by  it^ 
respiration,  or  by  other  signs  which  demonstrate  its  existence. 

Art.  964  [958.]  Unwortliy,  Who  Are.  They  are  called 
unworthy,  in  matters  of  succession,  who,  by  the  failure  in  some 
duty  toward  a  person,  have  not  deserved  to  inherit  from  him,  and 
are  in  consequence  deprived  of  his  succession. 

C.y.  797;  Partidas,  924. 

Art.  965  [959].  Difference  Between  Incapacity  and 
Un worthiness.  There  is  this  difference  between  being  unworthy 
and  incapable  of  inheriting,  that  he  who  is  declared  incapable  of 
inheriting,  has  never  been  heir,  whilst  he  who  is  declared  unworthy, 
is  not  the  less  heir  on  that  account,  if  he  has  the  other  qualities 
required  by  law  to  inherit.  Thus  a  person  unworthy  of  inherit- 
ing remains  seized  of  the  succession,  until  he  is  deprived  of  it  by 
a  judgment,  which  declares  him  divested  of  it  for  cause  of  un- 
worthiness. 

976;  C.  N.  727. 

Art.  966  [960].  Persons  Unworthy  of  Inheriting,  and, 
as  such,  deprived  of  the  successions  to  which  they  are  called,  are 
the  following: 

1.  Those  who  are  convicted  of  having  killed,  or  attempted  to 
kill,  the  deceased ;  and  in  this  respect  they  will  not  be  the  less 
unworthy,  though  they  may  have  been  pardoned  after  their  con- 
viction. 

2.  Those  who  have  brought  against  the  deceased  some  accu- 
sation found  calumnious,  which  tended  to  subject  the  deceased  to 
an  infamous  or  capital  punishment. 

3.  Those  who,  being  apprised  of  the  murder  of  the  deceased, 
have  not  taken  measures  to  bring  the  murderer  to  justice. 

C.  N.  727;  Partidas,  9»4;  2  Toul.  10;  4  Toul.  99,  113,  114,  284. 

Art.  967  [961].  Unworthiness  Must  be  Judicially  De- 
clared. The  unworthiness  is  never  incurred  by  the  act  itself ;  it 
must  be  pronounced  by  the  court  in  a  suit  instituted  against  the 
heir  accused  of  unworthiness,  after  he  has  been  duly  cited. 

C.  N.  728;  4  L.  175,  Jang  vs.  Doriocourt;  4  Toul.  117. 

Art.  968  [962].    Not   Denouncing  the  Murder  of  the 

deceased  shall  not  be  opposed  as  a  cause  of  unworthiness  in  the 
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Art.  969.  Civil  Code  op  Louisiana. 

lieir,  if  such  heir  is  the  husband  or  wife  of  the  murderer,  or  his  re- 
lation in  the  ascending,  descending  or  collateral  line,  down  to  the 
third  degree  inclusively. 

C.N.  728;  O.  C.  160  a.  67. 

Art.  969  [963].  Restitution  Due  by  Heir  Declared  Un- 
worthy. If  the  heir  be  declared  unworthy  of  inheriting  by  a 
definitive  judgment,  he  shall  be  condemned  to  deliver  to  the  rela- 
tions succeeding  on  his  default,  or  those  who  have  succeeded  jointly 
with  him,  not  only  the  effects  of  the  succession  of  which  he  has  had 
the  use  since  its  opening,  but  all  the  fruits,  revenues  and  interest 
he  has  derived  from  such  effects,  since  the  opening  of  the  succes- 
sion. 

C.  N.  729;  4  Toul.  112,  n.  103,  116. 

Art.  970  [964].    Alienations  of  Unworthy  Heir.    The 

heir  being  legally  seized  of  the  succession,  until  a  definitive  judg- 
ment be  pronounced  declaring  that  he  is  unworthy  and  that  he  be 
divested  of  the  succession,  all  sales,  which  he  may  have  made  of 
the  property  of  the  succession,  are  valid,  provided  they  have  been 
made  without  fraud  on  the  part  of  the  purchasers. 

The  sales  are  also  valid,  though  they  may  have  been  made 
since  the  institution  of  the  suit  to  determine  the  unworthiness  of 
the  heir,  if  the  purchasers  had  not  and  could  not  have  been  in- 
formed of  its  being  instituted. 

But  in  all  cases  the  heir,  thus  divested  of  the  succession,  shall 
be  condemned  to  restore  the  price  of  these  sales,  with  interest  from 
the  day  of  the  demand ;  and  the  relations  who  succeed  on  his  de-  • 
fault,  after  his  destitution  is  pronounced,  shall  alone  have  the  right 
to  exact  and  receive  the  sums  remaining  due  on  the  price  of  these 
sales  from  the  purchasers. 

C.N.  729;  C.  P.  964. 

Art.  971  [965].  Mortgages  by  Unworthy  Heirs.  Mort- 
gages stipulated  without  fraud  by  the  heir  who  is  afterward 
divested  for  cause  of  unworthiness,  also  remain  in  force  in  favor  of 
the  parties  with  whom  they  have  been  contracted,  reserving  to  the 
person  succeeding  to  the  inheritance,  his  recourse  against  the 
unworthy  heir. 

Art.  972  [966].  Revival  of  Heir's  Rights.  The  destitti- 
tion  pronounced  against  the  heir  revives  in  his  favor  all  the  rights 
and  actions  which  he  had  against  the  succession,  and  which  had 
been  for  a  time  extinguished  by  confusion. 

So,  in  case  he  had  paid  any  creditors  of  the  succession,  he  shall 
be  reimbursed,  and  those  who  have  not  been  paid  have  no  right  of 
Action   against  him.     The   rights  and  actions  of  the  succession 
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Art.  976. 


Against  the  heir,  who  is  divested  for  cause  of  unworthiness,  are  also 
revived. 

2  L.  527,  Holder  vs.  Nelder. 

Art.  973  [967].  Inheritance  by  Children  of  Unworthy 
Heir.  The  children  of  the  person  declared  unworthy  to  succeed, 
1>eing  admitted  to  the  succession  ab  intestato  in  their  own  name 
and  without  the  aid  of  representation,  are  not  excluded  by  the 
fault  of  their  father ;  but  the  father  can  not  claim,  in  any  case, 
upon  the  property  of  that  succession,  the  usufruct  which  the  law 
grants  him  in  certain  cases. 

901;  C.  N.  730;  O.  C.  160  a.  69;  2  Toul.  296,  297;  4  Tonl.  117, 197. 


Children  of  a  predeceased  brother  are 
.called  to  the  sacceaeion  of  their  uncle  by 
represent ation  by  law  and  their  rights  are 
not  impaired  by  any  act  of  their  father. 

Therefore  they   are  not  estopped  from 


prosecatin^  a  right  of  action  inherited  from 
their  uncle,  through  acts  or  omissions  of 
their  father,  though  their  father  might  have 
been  estopped.  40  A.  167,  McKenzie  vs. 
Bacor. 


Art.  974  [968].  Who  Can  Sue  to  Establish  Incapacity 
or  Unworthiness.  The  exclusion,  either  for  cause  of  incapacity 
or  unworthiness,  shall  not  be  sued  for  by  others  than  the  relations 
who  are  called  to  the  succession  in  default  of  the  unworthy  heir, 
or  in  concurrence  with  him  ;  and  this  kind  of  suit  shall  be  deter- 
mined in  the  same  manner  as  other  civil  actions. 

11  A.  59;  O.  C.  160  a.  70. 

Art.  975  [969].  Reconciliation  or  Pardon  by  Deceased. 

Suits  to  establish  the  unworthiness  of  heirs  can  not  be  sustained, 
if  there  has  been  a  reconciliation  or  pardon  on  the  part  of  him  to 
whom  the  injury  was  done. 

If,  therefore,  a  father  has  full  knowledge  of  an  injury  done  to 
him  by  one  of  his  children,  and  dies  without  disinheriting  him, 
though  he  has  sufl&cient  time  to  make  his  will  since  he  has  had 
this  knowledge,  he  will  be  considered  as  having  forgiven  the  injury, 
and  the  child  can  not  be  deprived  of  the  succession  of  his  father 
on  account  of  unworthiness. 

966:  R.  S.  427;  Acts  1860,  p.  123. 

CHAPTER  6. 

Jn  ijohat  Manner  Successions  are  Accepted^  and  Hotv  they  are  Re-- 

nounced. 


SECTION  1. 
Of  the  Acceptance  of  Successions. 

Art.  976     [971].    Testamentary  and    Intestate  Suc- 
.ccssions  Both    Qoverned    by    This   Title.      All  the   rules 
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Civil  Code  op  Louisiana. 


relating  to  the  acceptance,  renunciation  or  partition  of  successions, 
the  collation  of  goods  and  payment  of  debts,  contained  in  this 
title,  are  applicable  to  testamentary  as  well  as  to  intestate  succes- 
sions. 

O.  C.  160  a.  71;  4  Toul.  95, 335. 

The  presamption  is  that  heir  accepts  un- 
til express  renunciation  is  shown.  30  A. 
926,  Edmunds  TS.  Riclcs. 

Acceptance  binds  heir  for  debts.  1422, 
1423, 1427, 1013. 


Testamentary  heir  belnff  put  in  possession 
ends  the  power  of  the  probate  court  and  he 
must  be  sued  in  ordinary  tribunals.  5  B.  9, 
Lay  vs.  Pasco. 


Art.  977  [970].  Acceptance  Optional;  forninors.    ^a 

one  can  be  compelled  to  accept  a  succession,  in  whatever  manner  it 
may  have  fallen  to  him,  whether  by  testament  or  the  operation  of 
law.     He  may  therefore  accept  or  renounce  it. 

It  shall  not  be  necessary  for  minor  heirs  to  make  any  formal 
acceptance  of  a  succession  that  may  fall  to  them,  but  such  accept- 
ance shall  be  considered  as  made  for  them  with  benefit  of  inventory 
by  operation  of  law,  and  shall  in  all  respects  have  the  force  and 
effect  of  a  formal  acceptance. 


(Amended);  d45, 
8709;  24  A.  842;  46  A. 


1099,  1033, 1423;  C.  N.  776; 
637,  Bank  vs.  Choppin. 


C.  P.  974;  8  L.  321;  9  L.  135;  K.  S.^ 


The  tutor  of  a  minor  child,  if  not  op- 
posed by  creditors,  may  take  possession  of 
and  administer  successions  f tilling  to  them. 


30  A.  93,  Soye  vs.  Price;  36  A.  744,  Lem- 
mon  vs.  Clark. 


Art.  978  [972].  Succession  Must  Be  Open.  To  be  able 
to  accept  a  succession,  it  is  necessary  that  the  succession  should  be 
open  by  the  death  of  the  person  who  is  to  be  succeeded. 

If  therefore,  on  the  false  report  of  the  death  of  a  person,  his 
relation,  who  is  to  inherit  from  him,  assumes  the  quality  of  his  heir, 
and  is  put  into  possession  of  his  effects,  these  acts  do  not  render  his 
relation  his  heir,  even  after  his  death,  unless  since  his  death,  his 
relation  has  continued  to  act  as  his  heir. 


Art.  979  [973].  Must  Have  Devolved  on  Person  Accept* 
Ing.  A  person  can  not  accept  a  succession  before  it  has  fallen  to 
him. 

Thus,  a  relation  to  the  deceased  in  the  second  degree  can 
neither  accept  nor  renounce  the  succession,  until  he  who  is  related 
in  the  first  degree,  has  expressed  his  intention  on  the  subject. 

And  in  testamentary  successions,  the  heir  ab  inlestato  can 
neither  accept  nor  renounce,  until  the  instituted  heir  has  decided  to 
accept  or  renounce  the  succession. 

1881,  2464. 

Art.  980  [974].  Knowledge  of  Acceptor.  It  is  not  suffi- 
cient that  the  succession  be  fallen,  it  is  also  necessary,  for  the 
validity  of  the  acceptance,  that  the  heir  know  in  a  certain  manner 
that  it  is  opened  or  fallen  to  him. 
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Thus,  he  who  is  ignorant  of  the  death  of  the  deceased,  though 
the  succession  be  really  opened,  can  neither  accept  nor  renounce  it. 

Art  981  [975].  Acceptance  with  Knowledge  of  WilK 

If  the  heir  ab  iniesiaio  accepts  the  succession,  under  the  impression 
that  there  is  no  will,  his  acceptance  is  null,  if  a  will  be  discovered, 
of  the  existence  of  which  he  was  ignorant. 

1  Feb.  part  1,  Cap.  1,  Sec.  9  a.  174. 

Art,  982  [976].  Acceptor's  Knowledge  as  to  Title.    He 

who  accepts  ought  to  know  under  what  title  the  succession  is  left  to 
him,  so  that  if  the  instituted  heir  accepts  the  succession  as  coming 
to  him  ab  inlestato,  the  act  is  null. 


'> 


Art.  983  [977].  Acceptor's  Knowledge  as  to  Portion.  It 

is  sufficient  to  establish  the  validity  of  the  acceptance,  that  the  heir 
knows  that  the  succession  is  opened,  and  that  he  is  called  to  it.  It 
is  not  necessary  that  he  should  know  what  portion  of  it  is  left  to 
him. 

It  is  of  no  moment  if  he  be  mistaken  as  to  the  degree  of  rela- 
tionship which  he  bears  to  the  deceased,  and  which  gives  him  the 
right  to  inherit  from  him ;  though  it  may  affect  the  amount  of  the 
portion  coming  to  him,  his  acceptance  is  not  the  less  valid  on  that 
account,  since  he  is  an  heir. 

2  L.  374,  Cotton  yg.  Callen. 

Art.  984  [978].  Acceptance  before  Opening  or  Devolu- 
tion of  Succession.  The  acceptance  or  rejection  made  by  the 
heir,  before  the  succession  is  opened  or  left,  is  absolutely  null  and 
can  produce  no  effect ;  but  this  does  not  prevent  the  heir  who  has 
thus  accepted,  from  accepting  or  rejecting  validly  the  succession 
when  his  right  is  complete. 

978. 

Art.  985  [979].   Acceptance  by  Heir  on  Condition.    The 

heir  who  is  instituted  under  a  condition  can  not  accept  nor  renounce 
the  succession,  before  the  condition  has  happened,  or  while  he 
remains  in  ignorance  of  the  condition  having  happened. 

It  is  the  same,  if  he  be  ignorant  of  the  institution  which  is 
made  in  his  favor. 

980;  C.  P.  974;  48  A.  160, 176,  Sucoeesion  of  McCan. 

Art.  986  [980].    Acceptance  Indivisible.    He  who  has 

the  power  of  accepting  the  entire  succession,  can  not  divide  and 
only  accept  a  part. 

Alter  acceptance,  no  administration  can 
be  granted.  21  A.  399,  Miltenberger  vs. 
Knox. 

Wbere  the  testator  bequeaths  the  dis- 
posable portion  to  his  forced  heirs  under 
^sertain  conditions,  such  heirs  can  not  repu- 
liate  the  wUl  and  its  conditions  and  still 
claim  the  excess  over  their  legitime.    38  A. 


65,  Succession  of  Strauss;  31  A.  128,  Suc- 
cession of  Macias. 

A  testamentary  disposition  in  favor  of 
minors  conditioned  they  attain  majority 
carries  with  it  all  the  mischiefs  of  the  pro- 
hibited substitution.  48  A.  146,  Succession 
of  McCan;  49  A.  1176,  Succeeslon  of  Beau- 
regard. 
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Art-  987  [981] .    Relates  to  Opening  of  Succession.    The 

effect  of  the  acceptance  goes  back  to  the  day  of  the  opening  of  the 
succession. 

946,  947,  1031 ;  C.  X.  777  (lit.) ;  C.  P.  120  et  seq.,  980;  12  R.  248;  5  A.  113;  12  A,  97; 
4Toul.  350;  10  Toul.  234. 

Arr.  988   [982].    Express,  or  Tacit  Acceptance.    The 

simple  acceptance  may  be  either  express  or  tacit. 

It  is  express,  when  the  heir  assumes  the  quality  of  heir  in  an 
unqualified  manner,  in  some  authentic  or  private  instrument,  or  in 
some  judicial  proceeding. 

It  is  tacit,  when  some  act  is  done  by  the  heir,  which  neces- 
sarily supposes  his  intention  to  accept,  and  which  he  would  have  no 
right  to  do  but  in  his  quality  of  heir. 

-  1013,  1015;  C.  X.  778;  C.  P.  979;  6  L.  17;  19  L.  499;  5  R.  473;  2  A.  406;  6  A.  113; 
12  A.  142,  Clans  vs.  Bourgis;  13  A.  387;  2  X.  S.  479,  Le  Oesne  vs.  Cottin:  11  A.  412;  see 
Marcade,  3  Vol..  143;  2  Zaoh.,  399;  Demolombe,  Title  Succession;  2  Zach.  399,  Sec. 
611. 

Tacit  Acceptance.— As  to  what  is  such  l      For   partition.    29   A.    440,    Sevier   vs. 


intermeddling  as  to  make  heir  liable.  3  L. 
552,  653,  Gosselin  vs.  Abat.  See,  also,  not^s 
to  989,  990. 

Selling  interest  in  succession  to  a  co-heir 
is  an  act  of  heirship.  9  A.  517,  Todd  vs. 
Place. 

Payment  of  debts.  12  A.  210,  Lunblere 
vs.  Le  Blanc. 

Institution  of  suit  in  capacity  of  heir.    29 


Gordon. 

Mortgaging  succession  property.  36  A. 
278,  Scott  vs.  Brisco. 

What  is  Not  a  Tacit  Acceptance.— 
Purchase  at  a  tax  sale  of  succession  prop- 
erty. 34  A.  682,  Burbridge  &  Co.  vs.  Chinn; 
31  A.  261,  Miltenberger  vs.  Weems  Heirs. 

The  mere  naming  oneself  heir  in  an  act, 
disconnected  with  the  succession,  without 
evincing    intention  to  accept.    26  A.  413, 


A.  347,  Brashear  vs.  Connor.  |  Mumford  vs.  Bowman 

Art.  989  [983] .  Express  Acceptance ;  Instrument ;  Ver- 
bal. By  the  word  instrument  used  in  the  preceding  article,  is  un- 
derstood any  writing  made  with  the  intention  of  obliging  himself 
or  contracting  as  heir,  and  not  a  simple  letter  or  note  in  which  the 
person  who  is  called  to  the  succession  may  have  styled  himself  the 
heir.     Still  less  is  a  verbal  declaration  binding  on  him. 

12  A.  142:  8  N.  S.  656,  Flower  vs.  O'Conner;  2  L.  375,  Cotton  vs.  Cullen. 

Art.  990  [984].  Intention  to  Accept  Must  Exist.    It  is 

necessary  that  the  intention  should  be  united  to  the  fact,  or  rather 
manifested  by  the  fact,  in  order  that  the  acceptance  be  inferred. 

19  L.  499;  12  A.  142;  4  Toul.  341. 

Where  heir  claims  as  owner  property  in  I  But  if  he  sell  property  nominally  in  his 

possession  of  his  father  under  suspicious  |  own  name,  the  sale  to  him  having  been 

circumstances,  it  binds  him  as  heir.    7  A.  simulated,  it  is  an  act  of  heirship.    8  A. 

664,  Stephenson  vs.  Williams.  |  431,  McMasters  vs.  Place. 

Art.  991  [985].  Unintentional  Disposition  of  Succes- 
sion Effects.  The  person  who  is  called  to  the  succession,  if  he 
dispose  of  a  thing  which  he  does  not  know  to  belong  to  the  succes- 
sion, does  not  thereby  do  an  act  that  will  make  him  liable  as  heir, 
because  such  an  act  does  not  include  the  will  to  accept. 

19  L.  499;  8  A.  431;  4  Toul.  347,  n.  331. 
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Art.  992  [986].  Intended  Dealins:  with  Succession 
Effects.  On  the  other  hand,  there  are  some  acts  which,  though 
in  reality  they  are  foreign  to  the  succession,  nevertheless  evidently 
manifest  the  will  to  accept ;  as,  for  example,  if  the  person,  who  is 
called  to  the  succession,  possess  himself  or  dispose  of  effects  found 
in  the  succession,  thinking  that  they  belong  to  it,  he  does  an  act 
which  makes  him  liable  as  heir,  because  his  belief  that  the  effects 
appertained  to  the  succession  is  sufl&cient  to  establish  his  will  to 
accept. 

15  A.  170. 


La  loi  coDsidere  egalment  com  me  an 
aoeei>tation  expresse  )e  fait  du  snccessible 
qui  prend  d'ane  maniere  m§ine  pareiDent 


^oonceative  le  titre  d'herltier  dans  une  acte 
soit  authentiqne,  soit  judiciaire  on  extra 
judiciaire.    2  Zaeh.  299,  Sec.  611. 


Art.  993  [987].    Intention  to  Accept,   How  Inferred. 

There  are  some  facts,  which  necessarily  suppose  the  will  of  being 
heir,  and  others  which  may  be  differently  interpreted,  according  to 
circumstances. 

Art.  994  [988].  Who  Can  Sue  to  Establish  Incapacity 
or  Unworthiness.  All  those  acts  of  ownership,  which  the  person 
called  to  the  succession  can  only  do  in  quality  of  heir,  suppose 
necessarily  his  acceptance,  for  to  act  as  owner  is  to  make  himself 
heir. 

There  is  an  exception  to  this  rule  in  those  cases  in  which  the 
acts  done  are  necessary  for  the  preservation  of  the  thing  as  is  here- 
after explained. 

19  L.  499;  6  A  113;  15  A.  170. 

Taking  possession  of  a  succession  as  an 
inheritance,  heir  binds  himself.  45  A.  94, 
Socceesion  of  Conrad. 

Art.  995  [989].  Acts  Not  Done  in  Quality  of  Heir.   The 

person  called  to  the  succession  does  not  commit  an  act  of  heir  by- 
disposing  of  property  belonging  to  the  succession  by  another  title 
than  that  of  heir ;  as  if  he  should  be  testamentary  executor  and 
heir  at  the  same  time,  provided  that  in  disposing  of  the  property  he 
does  not  assume  the  quality  of  heir. 

999;  2L.  371. 

The  universal  legatee  also  named  and  qual-  I  court.  38  A.  859,  Succession  of  Townsend 
ifled  as  executor  cannot,  in  capacity  of  heir,  vs.  Sykes;  37  A.  405,  Succession  of  Town- 
sell  succession  property  without   order  of  j  send ;  35  A.  382,  Succession  of  Frazier. 

Art.  996  [990].  Acts  of  Ownership,  Administration, 
and  Preservation.  With  regard  to  these  acts,  which  may  be 
differently  interpreted,  according  to  circumstances,  it  is  necessary 
to  distinguish  acts  of  ownership  from  acts  of  administration  or 
ownership  or  preservation,  or  preparatory  acts,  which  tend  only  to 
ascertain  the  value  of  the  succession. 
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Art.  997.  Civil  Code  op  Louisiana. 

The  time  when  these  acts  are  done  must  also  be  taken  into 
consideration. 

Art.  997  [991].  Conservatory  Acts.  Thus,  acts  which 
are  merely  conservatory,  and  the  object  of  which  is  temporary, 
such  as  superintendence  and  administration,  do  not  amount  to  an 
acceptance  of  the  inheritance,  unless  the  title  and  quality  of  heir 
should  be  therein  assumed. 

C.  X.  779. 

Art.  998  [992].  Id.  Under  Protest.  The  person  called  to 
the  succession,  who  does  certain  acts  either  from  necessity  or  for 
the  benefit  of  the  succession  only,  may  show  what  was  his  real 
intent  by  reservations  or  protestations  made  before  a  notary,  or 
inserted  in  his  petition,  if  there  be  a  judicial  proceeding. 

Art.  999  [993].  Sale  of  Succession  Effects.  Though  it 
may  be  necessary  to  sell  some  of  the  effects  of  a  succession  to  |)re- 
vent  loss  or  waste,  the  sale  of  the  least  article  of  property  belonging 
to  the  succession  will  render  the  person  called  to  the  succession 
irrevocably  the  heir,  unless  he  cause  himself  to  be  authorized  by 
the  judge  to  make  this  sale  at  public  auction,  on  a  petition  in 
which  he  shall  allege  the  necessity  there  is  for  making  it,  and  shall 
protest  that  he  does  not  mean  by  this  act  to  do  an  act  that  would 
make  him  liable  as  heir. 

See  note  to  995;  9  A.  517,  Todd  &  Co.  vs.  Place. 

Art.  1000  [994] .    Suffering  Judgment  as  Heir.    The 

person  called  to  the  succession  does  an  act,  which  makes  him  lia- 
ble as  heir,  if,  when  cited  before  a  court  of  justice  as  heir  for  a 
•debt  of  the  deceased,  he  suffers  judgment  to  be  given  against  him  . 
in   that   capacity,  without   claiming   the  benefit  of   inventory,  or 
renouncing  the  succession. 

8  X.  S.  242,  243,  Dangerfield's  Executrix  vs.  Dan;2:erfield'8  Heirs;  46  A.  637,  Bank 
¥8.  Choppin. 

When  one  sues  as  heir  such  capacity  must 
be  specially  denied,  if  contested  by  defend- 
ant.   29  A.  828,  Edwards  vs.  Ricks. 

Art.  1001  [9951.  An  Act  of  Piety  or  Humanity  toward 
one's  relations  is  not  considered  an  acceptance ;  it  is  not  therefore 
an  acceptance  to  take  care  of  the  burial  of  the  decease,  or  to  pay 
the  funeral  expenses,  even  without  protestation. 

Art.   1002   [996].  Alienation  of  Rights  as  Heir.     The 

donation,  sale  or  assignment,  which  one  of  the  co-heirs  makes  of 
rights  of  inheritance,  either  to  a  stranger  or  to  his  co-heirs,  is  con- 
sidered to  be,  on  his  part,  an  acceptance  of  the  inheritance. 

C.  X.  780;  12  A.  441;  4  Toul.  346;  13  Toul.  241. 
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The  transfer  of  the  effects  of  a  succession 
to  the  widow  in  commanity,  in  usufmct, 
made  by  the  leg^l  heir,  is  an  act  of  heirship, 
which  yests  the  whole  succession  uncondi- 
tionally in  such  heir.  16  A.  170,  Samford 
vs.  Toadvlne. 
If  the  heir  was  entitled  to  benefit  of  in- 


ventory bis  transferee  is  likewise.  35  A. 
272,  Succession  of  Webre. 

The  purchaser  is  not  liable  for  the  heir^s 
share  of  the  debts  61  the  succession.  29  A. 
440,  Sevier  vs.  Gordan. 

The  heir's  sale  of  his  interest  implies  ac- 
ceptance.   29  A.  347,  Brashear  vs.  Conner. 


Art.  1003  [997J.  Renunciation,  The  same  may  be  said, 
1st,  of  the  renunciation,  even  if  gratuitous,  which  is  made  by  one 
of  the  heirs  in  favor  of  one  or  more  of  his  co-heirs ;  and  2d,  of 
the  renunciation,  which  he  makes  in  favor  of  all  his  co-heirs  indis- 
tinctly, when  he  receives  the  price  of  this  renunciation. 

C.  N.  780;  12  A.  441;  16  A.  170;  4  Toul.  346;  13  Toul.  241. 

Art.  1004  [998]  Capacity  to  Accept.  Those  who  are  not 
capable  of  contracting  obligations,  such  as  persons  interdicted,  can 
not  accept  an  inheritance ;  but  the  curators  of  such  persons  can 
accept  successions  falling  to  those  who  are  under  their  curatorship, 
by  pursuing  the  formalities  prescribed  by  law. 

(Amended) ;  1018. 

The  law  accepts  for  minors  with  the  ben- 
efit of  inventory ;  no  formal  acceptance  re- 
quired.   Acts  of  1848,  p.  84. 

Art.  1005  [999].  Married  Women.  The  acceptance  of  a 
succession  by  a  married  woman,  without  the  authorization  of  her 
husband  or  of  the  judge,  is  not  valid. 

1019;  C.N.  776. 


Art.  1006  [1000].  Id.  Acceptance  by  Husband.    If  the 

wife  should  refuse  to  accept  an  inheritance,  her  husband,  who  has 
an  interest  to  have  it  accepted,  in  order  to  increase  the  revenues  of 
which  he  has  the  enjoyment  during  the  matrimony,  may,  at  his 
risk,  accept  it  on  the  refusal  of  his  wife. 

Art.  1007  [1001].  Acceptance  by  Heirs  of  Heir.    Not 

only  the  person  who  is  entitled  to  an  inheritance  may  accept  it, 
but  if  he  dies  before  having  expressly  or  tacitly  accepted  or  rejected 
it,  his  heir  shall  have  a  right  to  accept  it  under  him. 

C.N.  781;  4  Toul.  339. 

Art.  1008  [1002].  Acceptance  by  Several  Heirs.  When 
several  heirs  in  the  same  degree  are  called  to  a  succession,  some 
may  accept  unconditionally,  others  under  the  benefit  of  an  inven- 
tory, for  the  unconditional  heir  does  not  exclude  the  heir  under  the 
l)enefit  of  inventory. 

1016;  C.N.  783;  C.  P.  980. 

Art.    1009    [1003].   Revocation    of  Acceptance,  When 

permitted.     The  heir,  who  is  of  age,  can  not  dispute  the  validity 
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Civil  Code  op  Louisiana. 


of  his  acceptance,  whether  it  be  express  or  tacit,  unless  such  ac' 
ceptance  has  been  the  consequence  of  fraud  practised,  or  violence 
exercised  against  him ;  he  never  can  urge  such  claim  under  pretext 
of  lesion. 

C.  N.  783;  1013;  C.  P.  977;  34  A.  721;  4  Toul.  351,  360,  363,  364,  372;  V  Tool.  172, 
173;  VII  Toul.  172,  173,  610;  9  Tonl.  267,  307;  11  Toul.  116. 


Or  unless  be  was  ignorant  that  a  will  ex- 
isted. 981. 

Or  tbat  he  did  not  know  of  the  title  under 
which  it  is  alleged  he  accepted.  982. 

A  legatee  after  accepting  can  not  claim 
to  be  relieved  of  the  conditions  attached  to 


his  legacy.    29  A.  406,  Succession  of  Mc^ 
Closkey. 

An  heir  who  is  also  administrator  can  not,^ 
after  accepting  and  taking  possession,  re- 
sume his  position  as  administrator.  36  A r 
278,  Scott  vs.  Briscal. 


Art.  1010  [10041.  Id.  When  Inventory  Made  and  Ad- 
ministration Judicial.  Nevertheless,  if  the  heir  who  has  ex- 
pressly or  tacitly  accepted  the  succession,  has  not  put  himself  into- 
possession  before  he  has  caused  a  true  and  faithful  inventory  to  be 
made,  in  conformity  to  that  which  is  prescribed  to  the  beneficiary 
heir,  he  can  discharge  himself  from  ps.ying  the  debts  of  the  succes- 
sion out  of  his  own  property,  by  abandoning  the  effects  of  the  suc- 
cession to  the  creditors  and  legatees  of  the  deceased,  and  rendering 
them  a  faithful  account  of  the  same,  as  well  as  of  the  fruits  and 
revenues  received  by  him. 

But  in  order  to  enjoy  this  advantage,  the  heir,  who  has  ac- 
cepted must  not  have  disposed  of  any  of  the  property  movable  or 
immovable  of  the  succession,  except  in  the  forms  prescribed  in  the 
case  of  the  benefit  of  inventory. 

He  must  not  have  been  decreed  by  a  definitive  judgment  to  be 
the  unconditional  heir,  nor  have  accepted,  at  the  suit  of  the  creditors 
instituted  to  oblige  him  to  assume  this  quality. 

1032. 

Art.  1011  [1005].  Majority  of  Creditors  Hay  Require 
Inventory  and  Security.  The  heir,  who  has  accepted  the  suc- 
cession simply,  may  even  be  compelled  to  make  an  inventory  of  the 
succession,  and  to  give  security  in  the  same  manner  as  in  the  case 
of  the  benefit  of  an  inventory,  if  a  majority  in  amount  of  the  cred- 
itors of  the  succession,  either  present  or  represented  in  the  parish 
where  the  succession  is  opened,  require  it;  in  default  of  such 
security,  there  shall  be  appointed  an  administrator  to  administer  the 
succession,  according  to  the  provisions  of  the  section  relative  to  the 
benefit  of  inventory. 

1021,  1036,  1444,  1671;  1  A.  181;  19  A.  59;  Acts  1828,  p.  156,  Sec.  15. 


See  1012  as  to  putting  in  possession. 
For  giving  bond,  etc.  31  A.  727,  Succes- 


sion of  Francois  Feray ;  30  A.  482,  Burtonr 
vs.  Bragier. 


Art.  1012.  Security  Demandable  as  to  Property  or 
Claims  in  Suit.  In  obtaining  possession  of  the  effects  of  a  suc- 
cession, the  heirs  shall  not  be  permitted,  under  any  pretense  what- 
soever, to  have  an  actual  delivery  of  any  property  of  such  succes- 
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sion  which  may  be  in  suit  or  to  receive  any  money  of  such  succes- 
sion when  there  shall  be  claims  thereon  pending  in  court,  unless 
they  previously  give  bond  with  good  and  sufficient  security,  if  the 
plaintiffs  in  such  suits  require  it ;  which  security  shall  be  one-fourth 
over  and  above  the  amount  of  the  claims  for  money  thus  claimed, 
or  of  the  appraised  value  of  the  property  in  suit,  which  estimation 
shall  be  made  by  two  appraisers  appointed  by  the  judge. 

1671;  R.  S.,  Sees.  3678,  3833;  Acts  1855,  p.  398;  eee  note  pre- 


(New  Article)  1444; 
ceding  article. 


Putting  in  possession  leaves  no  succession 
to  be  administered  upon.  22  A.  61,  Heirs  of 
Pearson  vs.  Judf^e  of  Jefferson. 

An  lieir  is  not  entitled  to  be  put  in  pos- 
session of  certain  funds  in  the  hands  of  an 
administrator  when  it  appears  that  this 
fund  is  in  liquidation  between  the  lucces- 
8 ion  and  another  claimant.  39  A.  325,  Cal- 
houn vs.  McKnight. 

Heir  is  bound  for  money  paid  for  benefit  of 
saccession  by  purchase  of  property  sold  by 


sheriff  against  co-heir  then  acting  as  sole 
heir.  2  R.  225. 

If  creditors  do  not  require  security  exec- 
utor can  not.  3426,  Succession  of  Oharmbuiy. 

Where  no  property  is  In  dispute  and  cred- 
itors do  not  require  security,  the  heirs  are 
entitled  to  be  put  in  possession  at  once.  36 
A.  48,  Succession  of  Baumgarden. 

In  such  case  if  the  helisare  minors,  their 
tutor  can  talce  possession  for  them  without 
previous  administration.  86  A.  747,  Lem- 
mon  vs.  Clark,  30  A.  93,  Laye  vs.  Price. 


Art.  1013  [1006].  **The  Effect  of  the  Simple  Accept, 
ance/'  The  effect  of  the  simple  acceptance  of  the  succession, 
whether  express  or  tacit,  is  such,  that  when  made  by  an  heir  of 
age,  it  binds  him  to  the  payment  of  all  debts  of  the  succession,  not 
only  out  of  the  effects  which  have  fallen  to  him  from  the  succes- 
sion, but  even  personally,  and  out  of  his  own  property,  as  if  he  had 
himself  contracted  the  debts  or  as  if  he  was  the  deceased  himself ; 
unless,  before  acting  as  heir,  he  made  a  true  and  faithful  inventory 
of  the  effects  of  the  succession,  as  here  above  established,  or  has 
taken  the  benefit  treated  of  hereafter. 

The  engagement  of  the  heir,  who  has  accepted  uncondi- 
tionally, is  somewhat  different  with  respect  to  legacies,  as  shall  be 
hereafter  explained. 

Notes  to  1012,  988,  1423,  1424,  1425,  1485:  C.  P.  980,  990;  4  N.  S.  68;  21  A.  566;  Acts 
^S55,  p.  398. 

The  heir  is  not  personally  liable  for  lega- 
c»«8.  39  A.  306,  PHon«  vs.  Riley. 


SECTIOX  2. 
Of  the  Renunciation  of  Successions. 

Art.  1014  [1007].    Renunciation  Not  Presumed.    He 

^ho  is  called  to  the  succession,  being  seized  thereof  in  right,  is  con- 
sidered the  heir,  as  long  as  he  does  not  manifest  the  will  to  divest 
\iiTnself  of  that  rigAt  by  renouncing  the  succession. 

1887;  2  L.  37S;  12  A.  97;  Aete  1826,  p.  142,  Sec.  9;  Acts  18.55,  p.  39S;  Acts  of  1820, 
p.  \\%\  45  A.  189,  Bank  vs.  Hei*^  of  Jorda. 


Renunciation  conHists  in  the  abandon- 
ment of  a  right  without  transmitting  it  to 
another.  Mack,  p.  101,  Sec.  193,  partie  gen- 
trait, 

Rennnclation  of  a  succession  can  De  with- 


drawn   before    acceptance    bv  another.  3 
Toul.  356. 

Renunciation  is  not  presumed.  30  A.  02tN 
Edwards  v?.  Ricks. 
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Art.  1015  [1008].  Requisites  to  Renunciation.  A  suc- 
cession can  be  renounced  only  under  the  same  circumstances  in 
which  it  can  be  legally  accepted,  according  to  the  rules  established 
in  the  preceding  section. 

988. 

Renunciation  can  not  be  made  of  succes- 
sion not  yet  fallen.    1887. 

Art.  1016  [1009].  Conditional  Acceptance  or  Renun- 
ciation Not  Permitted.  A  succession  can  neither  be  accepted 
nor  rejected  conditionally. 

978,986,1009;  16  A.  170. 

Art- 1017  [1010].  Renunciation  Must  Be  by  Notarial 
Act.  The  renunciation  of  a  succession  is  not  presumed,  it  must 
be  made  expressly  by  public  act  before  a  notary,  in  presence  of 
two  witnesses. 

2415;C.  N.  784. 

Renunciation  may  be  shown  by  declara- 
tion in  a  judicial  proceeding.  33  A.  100, 
Carter  Congreve  et  aL  vs.  Fowler. 

Art.  1018  [1011].   Capacity  to  Alienate  Required.    He 

to  whose  share  an  inheritance  falls,  may  refuse  it,  provided  he  be 
capable  of  alienating ;  for  the  renunciation  of  an  inheritance  is,  in 
all  respects,  assimilated  to  an  alienation. 

Thus  a  person  interdicted  can  not  make  a  valid  refusal  of  an 
inheritance,  without  the  authorization  of  the  judge,  and  of  his 
curator". 

1004;  C.N.  776. 

Art.  1019  [1012] .    Renunciation  by  Married  Woman. 

A  woman,  under  the  power  of  her  husband,  can  not  renounce  the 
inheritance  falling  to  her  share,  unless  she  is  duly  authorized  to 
that  effect  by  her  husband,  or  on  the  refusal  of  her  husband,  by 
the  judge. 

1005,1006;  C.N.  776. 

Refuse  means  renounce.  See  French 
text  of  Code  of  1825,  '-Repuditr,'^  also  Art. 
1006. 

Art.  1020  [1013].    Agent  May  Renounce.    He  who  is 

called  to  an  inheritance  may  accept  or  renounce  the  succession  by 
himself  or  by  an  attorney  in  fact,  provided  the  attorney  be  specially 
appointed  to  that  effect. 

1  N.  S.  638,  Sibley  vs.  Slocum. 

Art.  1021  [lOU].  Acceptance  by  Creditors.  The  cred- 
itors  of  the  heir  who  refuses  to  accept  or  who  renounces  an  inher- 
itance to  the  prejudice  of  their  rights,  can  be  authorized  by  the 
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judge  to  accept  it,  in  the  name  of  their  debtor  and  in  his  stead, 
according  to  the  forms  prescribed  on  this  subject  in  the  following 
section. 

In  case  of  this  acceptance,  if  there  be  a  renunciation  on  the 
part  of  the  debtor,  the  renunciation  is  annulled  only  in  favor  of 
the  creditors,  for  as  much  as  their  claims  amount  to,  but  it  remains 
valid  against  the  heir  who  has  renounced. 

If,  therefore,  after  the  payment  of  the  creditors,  any  balance 
remain,  it  belongs  to  his  co-heirs  who  may  have  accepted  it,  or  if 
the  heir  who  has  renounced  be  the  only  one  of  his  degree,  it  goes 
to  the  heirs  who  come  after  him. 

If,  on  the  contrary,  the  heir  has  only  refused  to  accept  and 
has  not  renounced,  he  can  claim  the  surplus,  on  accepting  the 
succession,  provided  his  right  of  acceptance  be  not  prescribed 
against. 

lOlL  1036.  1071,  1990, 1992;  C.  N.  788;  4  Toul.  338,  411,  402;  7  Toul.  308;  12  Toul. 
566;  13  Toul.  ^iSetseq. 

Art.  1022  [1015].  The  Portion  of  the  Heir  Renouncing 

the  succession,  goes  to  his  co-heirs  of  the  same  degree;  if  he 
has  no  co-heirs  of  the  same  degree,  it  goes  to  those  in  the  next  de- 
gree. 

This  right  of  accretion  only  takes  place  in  legal  or  intestate 
successions.  In  testamentary  successions,  it  is  only  exercised  in 
relation  to  legacies,  and  in  certain  cases. 

1707, 1708;  C.  N.  786;  4  Toul.,  pp.  342,  343,  351,  356,  445,  467;  5  Toul.  117;  7  Toul. 
34.    For  example  gee  973;  46  A.  640,  Bank  vs.  Choppin. 

Art.  1023  [1016J.  The  Accretion  Operates  of  Full 
Right  independently  of  the  will  of  the  person  for  whose  benefit  it 
is,  and  whether  he  be  ignorant  or  not  of  the  renunciation  which 
gave  rise  to  it. 

Accretion  operates  voltntibus  non  invitis, 
5  Toul.  650,  n.  695. 

Art.  1024  [1017].  Renunciation  of  Portion  of  Accretion. 

He  in  whose  favor  the  right  of  accretion  exists,  can  not  refuse  the 
portion  of  the  heir  who  has  renounced,  and  keep  that  part  which 
has  fallen  to  him  in  his  own  right,  because  he  is  bound  to  accept 
or  renounce  for  the  whole. 

C.  P.  978;  4  Toul.  351;  46  A.  640,  Bank  vg.  Choppin. 

Art.  1025  [1018].  Id.  The  rule  contained  in  the  preceding 
article,  admits  of  an  exception,  when  the  heir,  who  has  already 
accepted,  has  caused  his  acceptance  to  be  rescinded ;  for  in  this 
case  his  co-heirs  may  refuse  the  portion  which  he  has  thus  aban- 
doned, and  release  themselves  from  the  debts  with  which  it  is  in- 
cumbered, by  abandoning  this  portion  to  the  creditors. 

22  A.  96;  4  Toul.  356 
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Art.  1026  [1019].    Who  Benefit  by  Renunciation.     The 

accretion  is  for  the  benefit  of  the  heirs  who  have  accepted,  or  who 
may  accept ;  an  heir,  who  has  once  renounced,  has  no  claim  to  the 
portion  of  him  who  afterward  renounces. 

SToul.  651. 

Art.  1027  [1020].     How  Renounced  Portion   Divided. 

The  heirs  to  whom  the  portion  comes  by  the  renunciation  of  their 
co-heirs,  take  it  in  the  same  proportion  that  they  do  the  inheritance. 

4  Toul.  356. 

Art.  1028  [1021].  Id.  The  partition  of  it  is  made  among 
them,  in  their  own  right  or  by  representation,  in  the  same  manner 
as  the  succession  is  divided. 

Art.  1029  [1022].  Embezzlement  or  Concealment  of 
Succession  Effects.  Heirs,  who  have  embezzled  or  concealed 
effects  belonging  to  the  succession,  lose  the  faculty  of  renouncing ; 
and  they  shall  remain  unconditional  heirs,  notwithstanding  their 
renunciation,  and  shall  have  no  share  in  the  property  thus  embez- 
zled or  concealed. 

1061;  C.  X.  792  (eubstantial) ;  C.  P.  975, 978:  4  L.  485.  Hall  vs.  Mulholland ;  4  Toul. 
361;  13  Toul.  254;  Partidas,  1020. 

Art.  1030  [1023].  Prescription  to  Right  of  Acceptance 
or  Renunciation.  The  faculty  of  accepting  or  renouncing  a 
succession  becomes  barred  by  the  lapse  of  time  required  for  the 
longest  prescription  of  the  rights  to  immovables. 

1021,  3457,  3499,  3548;  3  Marcade  361 ;  2  Zach.  396;  C.  N.  789  (lit.);  (Art.  347  of 
C.  C.  of  1825  is  not  reproduced  in  iliis  Code) ;  12  A.  97. 

Art.  1031  [1024].  Id.  So  long  as  the  prescription  of  the 
right  of  accepting  is  not  acquired  against  the  heirs  who  have  re- 
nounced, they  have  the  faculty  still  to  accept  the  succession,  if  it 
has  not  been  accepted  by  other  heirs,  without  prejudice,  however,  to 
rights  which  may  have  been  acquired  by  third  persons  upon  the 
property  of  the  succession,  either  b}''  prescription,  or  by  la^^^ul  acts 
done  with  the  administrator  or  curator  of  the  vacant  estate. 

In  like  manner,  so  long  as  the  prescription  of  renunciation  is 
not  determined,  the  heir  may  still  renounce,  provided  he  has  done 
no  act  to  make  himself  liable  as  heir. 

(Amended);  C.  N.  790;  9  L.  135;  12  A.  97;  16  A.  299;  4  Toul.  358,  359;  5  Toul.  167: 
6  Toul.  564;  9  Toul.  545;  49  A.  465.  Succession  of  Hymel. 


Uninterrupted  possession  under  a  just 
title  for  more  than  ten  years  of  property 
purchased  at  the  sale  of  effects  of  a  succes- 
sion is  sufficient  to  prescribe  against  the 
claim  of  the  heirs.  2  A.  466,  McCullough 
vs.  Minor. 

For  the  purposes  of  prescription  succes- 
sions now  represent,  as  they  did  under  the 


There  are  circumstances  under  which  a 
sale  made  in  partition  proceedings,  in  which 
a  person  who  actually  had  rights  of  owner- 
ship in  the  thing  partitionecT,  was  not  rep- 
resented, would  still  hold  good,  and  the 
rights  of  this  unrepresented  person  would 
be  restricted  to  a  partition  of  the  property 
left  in  kind,  and  the  value  of  what  has  been 


Code  of  1808,  and  the  Roman  law.  the  per-  1  consumed  or  alienated.    46  A.  641,  Bank 

son  of  deceased,  so  long  an  the  heirs  fail  to  1  vs.  Choppin. 

assert  their  rights.    2  A.  46(J.  McCullough  , 
vs.  Minor. 
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SECTIOX  3. 


Art.  1036. 


Of  the  Benefit  of  Inventory  and  the  Delays  for  Deliberating. 

Art.  1032  [1025].     **  The  Benefit  of  Inventory."    The 

benefit  of  inventory  is  the  privilege,  which  the  heir  obtains,  of 
being  liable  for  the  charges  and  debts  of  the  succession  only  to  the 
value  of  the  effects  of  the  succession,  by  causing  an  inventory  of 
these  effects  to  be  made  within  the  time  and  in  the  manner  herein- 
after prescribed. 

"i054,  1423;  C.  X.  793;  2  N.  S.  476,  Lecesne  vs.  Cotton;  41  A.  480-1112,  Tessier  vs. 
Roussel. 


The  law  accepts  snccessions  for  minors 
without  benefit  of  Inventory.  Acts  of  1848, 
p.  ^. 

The  heir  who  has  without  suit  accepted 


unconditionally,  but  has  had  legal  inventory 
made  and  sold  property,  if  at  all,  under 
order  of  court,  etc.,  may  be  released  by 
abandoning  property  and  rendering  ac- 
count.   1010. 


Art.  1033  [1026].  **  By  Term  for  Deliberating."  By  term 
for  deliberating  is  understood  the  time  given  to  the  beneficiary  heir, 
to  examine  if  it  be  for  his  interest  to  accept  or  reject  the  succession 
which  has  fallen  to  him. 

977;  C.  P.  974;  12  A.  610;  17  A.  38;  Partidas,  1012. 


Time  for  deliberating  was  first  given  by 
Justinian.  4  Toul.,  p.  368,  Sec.  354;  Just., 
Lib.  2,  Ht.  19,  Sec.  5. 

(The  foregoing  is  probably  an  error  of 
Toullier,  for  it  seems  that  Ulpian  in  bis 
Fragmenta,  informs  us  of  a  ^^  Constitutio  Divi 
MarcV'  on  the  doctrine  of  ''Cretio:') 


"Cretio  est  certorum  dierura  spatium 
quod  datur  institute  heredi  ad  deliberan- 
dum, utrum  expediat  ei  adire  hereditatem 
nee  ne."  V.  Introduction  to  Institutes  of 
Gains.    Tomlrins  &  Lemon,  Ed.  1869. 


Art.  1034  [1027].  Affixing  of  Seals.  The  heir,  who  wishes 
to  enjoy  the  benefit  of  inventory  and  the  term  for  deliberating,  is 
bound,  as  soon  as  he  knows  of  the  death  of  the  deceased  to  whose 
succession  he  is  called,  and  before  committing  any  act  of  heirship, 
to  cause  the  seals  to  be  ajBSxed  on  the  eflfects  of  the  succession,  by 
the  proper  oiB&cer. 

C.  N.  794;  C.  P.   974  et  seq,;  2  Zach.  407,  488;  50  A.  832,   McXeely,  Tutrix,  vs. 
McNeely. 

Art.  1035  [1028].    Inventory  Within  Ten  Days.    In  ten 

days  after  this  affixing  of  the  seals,  the  heir  is  bound  to  present  a 
petition  to  the  judge  of  the  place  in  which  the  succession  is  opened, 
praying  for  the  removal  of  the  seals,  and  that  a  true  and  faithful 
inventory  of  the  effects  of  the  succession  be  made  as  is  hereinafter 
prescrib«i. 

1088,  2413;  C.  P.  976;  50  A.  832,  McNeely,  Tutrix,  vs.  McNeely ;  46  A.  635,  Banli  vs. 

Art.  1036  [1029].  Citation  of  Heirs  by  Creditors.     In  all 
^^^-^Ses,  in  which  a  succession  is  opened,  and  the  presumptive  heirs. 
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who  are  present  or  represented,  do  not  take  the  necessary  measures 
to  canse  the  seals  to  be  ajBSxed  to,  and  an  inventory  made  of  the 
effects  of  the  succession,  any  creditor  of  the  deceased  has  the  right, 
ten  days  after  the  opening  of  the  succession,  to  cite  the  heirs 
before  the  judge  of  the  place  in  which  it  is  opened,  in  order  to 
oblige  them  to  declare  whether  they  accept  or  renounce  the  succes- 
sion. 

984,  1010,  1011, 1021;  C.  P.  024,  977,  978;  11  M.  675;  7  R.  26;  2  L.  299;  8L.  134;  21 
A.  364;  46  A.  633,  Bank  vs.  Choppin  et  al. 

A  succession  can  not  be  sued  through  the  I  It  can  be  sued    through  the  tutor  of  a 

tutor  of  a  minor.    7  R.  26,  27.  Self  ts.  Mor-  |  minor,    who    may   administer.    2  A.  462, 

ris.    See  also  4  L.  202;    5  L.  384;  17  L.  Bryan  vs.  Atchison. 

105;  1  R.  407;  3  R.  30;  4.  R.  412.  | 

Art.  1037  [1030] .  Id.  Acceptance.  If  the  heirs  thus  cited 
declare  that  they  accept  the  succession,  or  if  they  are  silent  or 
make  default,  they  shall  be  considered  as  having:  accepted  the  suc- 
cession as  unconditional  heirs,  and  may  be  sued  as  such. 

986;  C.  N.  774;  C.  P.  980;  21  A.  365;  46  A.  633. 

After  declaring  acceptance  under  benefit  I  proof  rty  as  his  own.    39  A.  972,  Benedict 
of  inventory,  heir  can  not  treat  succession  |  vs.  Bonnat. 

Art.  1038  [1031].  Id.    Demand  of  Benefit  of  Inventory. 

If,  on  the  contrary,  the  heirs  thus  cited  declare  that  they  wish  to 
take  the  benefit  of  inventory,  and  have  the  delay  for  deliberating, 
the  judge  shall  grant  them  the  delay,  and  order  all  proceedings 
against  them,  personally  or  as  heirs,  to  be  suspended  until  the 
term  has  expired. 

987, 1050;  C.  P.  981 ;  C.  N.  774,  797;  7  R.  24;  12  R.  41 ;  46  A.  633. 

Art.  1039  [1032].  Inventory;  How  Taken.  Whether 
the  heir  claims  directly  the  term  to  deliberate,  or  whether  it  is 
claimed  at  the  suit  of  the  creditors  of  the  succession,  it  shall  be 
the  duty  of  the  judge  to  order  the  recorder  of  the  parish  or  a  notar}^ 
public  to  make  an  inventory  of  all  the  property  belonging  to  the 
succession,  which  must  be  done  without  delay  after  calling  the 
heir,  and  in  his  presence  or  that  of  his  attorney,  if  either  attend, 
and  of  two  witnesses.  The  original  inventory  shall  be  returned 
into  the  court  ordering  the  same. 

1101, 1110;  C.  P.  974,  975;  12  R.  41. 

Art.  1040  [1033].  Id.  In  Other  Parishes.  If  there  are, 
belonging  to  the  succession,  effects  situated  in  different  parishes, 
the  judge  of  the  place  where  the  succession  is  opened,  shall  order 
commissions  to  be  addressed  to  the  recorders  of  these  parishes, 
authorizing  them  to  make  the  inventory  of  the  propert3'^  situated 
within  their  respective  parishes  ;  these  recorders  are  bound  to  make 
the  inventories  as  soon  as  possible,  and  shall  return,  without  delay» 
the  original  inventories  to  the  court  issuing  the  commission. 

1112, 1050;  C.  p.  975;  21  A.  365;  5  M.  642,  Deshon  vs.  Jennings. 
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Art.  1042. 


Art-  1041  [1034].  Administrator;  Security;  Failure 
to  Qualify.  As  soon  as  the  inventory  or  inventories  of  the  suc- 
cession are  finished,  the  judge  of  the  place  where  the  succession  is 
opened,  shall  name  an  administrator  to  manage  the  property 
thereof,  and  oblige  him  to  give  good  and  sufficient  security  for  the 
fidelity  of  his  administration,  unless  the  administrator  prefer  to 
furnish,  in  the  stead  of  this  security,  a  special  mortgage  on  unin- 
cumbered property  of  a  value  sufficient  to  serve  as  a  guarantee  for 
his  administration. 

If  the  person  appointed  administrator  shall  suffer  ten  days  to 
elapse  after  his  appointment,  without  furnishing  the  security 
required,  the  judge  shall  forthwith  and  ex  officio  appoint  a  successor, 
as  if  no  such  administrator  had  been  appointed. 

1126,  1040,  1671;  C.  N.  796;  C.  P.  97;  17  L.  104;  1  R.407;  7  R.  24;  9  R.  138;  12R. 
41;  1  A.  181;  4  A.  558;  6  A.  64;  Acts  1855,  March  12  and  15,  and  p.  78:  Acts  1859,  pp. 
174,  222;  Acte  1866,  March  17;  1877,  p.  Ill;  R.  S.,  Sec.  11;  50  A.  832,McXeely,  Tutor,  vs. 
McXeely ;  45  A.  563,  Succession  of  Withers. 


PcBLic  Administrator.— Act  87  of  1870,  i 
p.  120,  and  Act  74,  of  1877,  p.  111. 

Riffht  of  heirs  sending  in  powers  as  against  I 
puhlTc  administrator  under  Act  87  of  1870;  ; 
45  An.  632.  | 

It  seems  now  that  the  beneficiary  heir  i 

may  administer  as  htnefidary  heir  without  > 

letters  of  administration.    40  A.  312,  Sue-  , 
cession  of  Lamm. 

Where  there  are  apparently  no  debts  and 
heirs  are  put  in  possession,  If  the  existence 
of  debts  be  afterward  discovered  the  cred- 
itors have  recourse  against  the  heirs,  but 
not  the  succession,  wnich  has  ceased  to 
exist.  38  A.  716,  Succession  of  Thibodeaux ; 
see  notes  to  1042. 

Tutors'  right  to  administer  as  such.  10  R. 
41;  2  A.  462;  3  A.  502;  5  A.  196;  7  A.  6;  10 
A.  Sai;  14  A.  641. 

Courts  of  United  States.  21  Wall.,  Yonley 
\%,  Lavender. 

Amcmni  of  the  Bond  is  fixed  by  law,  and 


hence  its  omission  does  not  release  suretv. 

16  A.  551,  Soldlni  vs.  Hyams;  1127;  C.  P. 
976. 

Where  a  person  and  his  heir  die  eo  in- 
stante,  both  estates  must  be  administered. 

17  A.  41,  Lumsdenes  case,  944,  898. 
Surety  out  of  parish.  Acts  of  1855,  p.  365 ; 

Acts  of  1866,  p.  42. 

No  particular  form  for  order  of  appoint- 
ment of  administrator  is  prescribed.  26  A. 
329,  Succession  of  Carlon. 

When  appointee  fails  to  qualify  a  suc- 
cessor can  not  be  appointed  without  pub- 
lication and  delays.  35  A.  406,  Succession 
of  Gusman. 

Mere  illegality  in  appointment  of  admin- 
istrator does  not  vitiate  his  acts.  39  A.  66, 
Webb  vs.  Keller;  32  A.  364,  Estate  of  Alte- 
mus. 

1041  justifies  the  exercise  of  judicial  dis- 
cretion in  determining  security  the  admin- 
istrator should  give.  48  A.  1520,  Succession 
of  Levy. 


Art.  1042  [1035].  Administrator;  Beneficiary  Heir.  In 

the  choice  of  the  administrator  the  preference  shall  be  given  to  the 
beneficiary  heir  over  every  other  person,  if  he  be  of  age  and  present 
in  the  State. 

1042;  C.  p.  970;  1  A.  21;  28  A.  377;  6  L.  205,  Erwin  tt  aL  vs.  Orillion;  2  A.  268;  6 
A.  810;  10  K.  108;  42  A.  297;  48  A.  1626,  State  vs.  Wright. 

The  heirs  of  hushand  can  claim  adminis- 
tration of  common  property.  4  L.  569, 
Hook  VB.  Richardson. 

Where  heirs  accept  unconditionally,  an 
appointment  of  administrator  in  a  parish 
where  party  has  temporarily  removed  is  an 
absolute  nullity.  21  A.  399,  Miltenhurger 
vs.  Knox;  22  A.  61 ;  30  A.  139;  31  A.  606. 

''  Present  in  the  State."  10  A.  290,  Suc- 
ceseion  of  Penny;  Acts  24th  April,  1847, 
Xo-  156. 


Preference  to  beneficiary  heir.  C.  P. 
970;  4  L.  565;  6  L.  205;  10  L.  394;  1  R. 
235;  1  A.  181;  2  A.  268;  4  A.  25;  5  A.  692; 
lOA.  290;  12  A.  155,610;  20  A.  150;  23  A.  401. 

The  most  solid  entitled  to  administration. 
13  A.  557,  Succession  of  Martin;  6  L.  215; 
3  A.  565,  Succession  of  Bernard. 

Issuance  of  letters  void  with  appoint- 
ment.   40  A.  233,  Wirt  vs.  Pintard. 
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Beneficiary  heir  entitled  by  preference  to 
dative  executorship.  36  A.  300,  Succession 
of  Gusman. 


Where  beneficiary  heirs  are  minors  their 
tutor  is  entitled  to  administration.  42  A. 
297,  Succession  of  Boudreax. 


Art.  1043  [1036].  Id.  Selection  from  Beneficiary  Heirs 
by  Judge.  If  there  be  two  or  more  beneficiary  heirs  of  ^ge  and 
present  in  this  State,  the  judge  shall  select  one  or  two  he  shall 
consider  the  most  solid,  for  the  administration  of  the  succession. 

1121;  11  M.  675,  Dufour  vs.  Conranc;  1  A.  181;  3  A.  565;  6  A.  692;  12  A.  610; 
13  A  557. 


Can  claim  in  preference  to  husband  or 
wife.    3  A.  262. 

Preference  to  most  solid.  13  A.  557;  6 
L.  215;  3  A.  565. 

In  determining  the*'  most  solid,''  business 
capacity,  experience,  property,  integrity 
and  everything  else  that  goes  to  malie  up 
personal  fitness  should  be  considered,  also 


indebtedness  to  estate,  preference  of  heir, 
etc.    39  A.  308,  Succession  of  Challer. 

A  larffe  discretion  is  vested  in  the  trial 
judge.   42  A.  299,  Succession  of  Boudreaox. 

Tutors  of  minoi  beneficiary  heirs  entitled 
to  preference.  42  A.  299,  Sacoession  of 
Boudreaux. 


Art.  1044  [1037J.    Id.  Tutors  of  Beneficiary  Heirs.     If 

all  the  beneficiary  heirs  be  minors,  their  tutors  can  claim  the  pref- 
erence for  the  administration,  and  it  shall  be  given  them,  under 
the  charge  of  their  being  personally  responsible  for  their  acts  of 
administration,  and  giving  security,  as  before  required,  though 
these  tutors  should  be  the  father  or  mother  of  the  minors. 

C.  P.  1003;  6  L.  205,  Erwin  vs.  Orillion,  493;  7  R.  24;  9  R.  138;  11  R.  67;  12  R.41; 
5  A.  27;  10  A.  290;  12  A  610;  20  A.  150;  23  A.  401. 


This  article  unchanged  by  act  of  March 
26,  1844,  giving  surviving  spouse  usufruct. 
5  A.  27,  Succession  of  Brinlcman. 

Tutrix  can  not  administer  without  giving 
security.    17  L.  109. 

Tutrix,  as  such,  can  not  sue  without  join- 
ing major  heirs.    1  R.  407. 

Tutrix  may  claim  administration.  42  A. 
296,  Succession  of  Boudreaux. 

Tutrix  appointed — Large  discretion  al- 
lowed judge  in  selecting  one  of  several. 


42  A.  297,  Succession  of  Boudreaux;  39  A. 
308. 

A  succession  in  the  possession  of  widow 
and  tutrix  of  minor  heirs  owing  debts  most 
be  administered  as  an  entire  thing  to  the 
advantage  of  creditors  as  well  as  beneficiary 
heirs,  and  such  administratrix  most  rive 
bond.    17  L.  109. 

Natural  tutrix  may  without  special  ap- 
pointment administer  her  husband's  suc- 
cession, if  creditors  do  not  object.  39  A. 
1052,  Succession  of  Forstall;  34  A.  40,  Suc- 
cession of  Ue  Lemo. 


Art.  1045  [1038].  Id.  Attorneys  in  Fact  of  Beneficiary 
Heirs.  If  the  beneficiary  heirs  are  absent,  but  represented  in  the 
State,  their  attorneys  in  fact  can  claim,  in  the  name  of  their  con- 
stituents, the  preference  for  the  administration  over  every  creditor 
of  the  succession,  provided  they  have  a  special  power  to  accept  or 
reject  this  succession,  or  a  general  power  to  accept  or  reject  all 
successions  which  may  fall  to  their  principals. 

2997;  Acts  1870,  No,  87,  p.  120;  5  X.  S.  11,  Rowle  vs.  Fennessy. 


Art.  1046  [1039].  Id.  Creditor.  In  case  there  be  neither 
beneficiary  heir,  special  attorney  in  fact,  nor  tutor  of  the  heirs,  who 
will  or  can  accept  the  administration  or  give  the  necessary  securi- 
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ties,  it  shall  be  g^ven  to  one  or  two  of  the  creditors,  whom  the  judge 
shall  choose  from  among  those  who  have  first  claimed  this  charge. 

12  A.  96;  Acts  1870,  p.  120,  Xo.  87. 

Don't  expire  in  one  year  like  curatorship  I      Agent  of  creditor  can  not  defeat  a  stran- 
of  vacant  estate.    10  L.  436,  Taylor  vs.  Jef-      ger  who  applies  before  him.    9  A.  208. 
fries*  Estate.  j 

Art.  1047  [1040].  Several  Heirs.  If  there  be  several  heirs 
to  a  succession,  some  of  whom  have  accepted  unconditionally,  and 
others  claim  the  benefit  of  the  term  for  deliberating,  the  judge  of 
the  place  where  the  succession  is  opened  shall,  notwithstanding, 
cause  an  inventory  to  be  made  of  the  effects  of  the  succession,  and 
shall  appoint  an  administrator  to  manage  them,  until  a  partition  of 
the  same  be  made  among  the  heirs. 

C.  P.  976,  992,  994, 1043;  2  A.  412;  3  A.  502;  36  A.  49. 


Major  heirs  may  be  put  in  possession 
jointly  witli  minors.  36  A.  49,  Succession 
of  Baumgarden. 


This  article  is  modified   by  Art.  976  of 

Code  of  practice.    Where  there  are  no  debts 

it  is  discretionary  with  the  court  to  appoint 

or  not.    3  A.  502,  Succession  of  Story.  ,    .  .         . 

\Kru^^\.^i^  ^^r^^r^t^^^  u^^^  ^A^i^i^^^     I      Where   there   is   administration,    minor 
Where  heirs  accept  can  be  no  aaministra-      u^t^  ^^^  „«♦  ^^m.%^A  *^k^  ^„«- ;«  ^^aa^co\n.ry 

tlon.    22  A.  61,    8tate  ex  reJ,  Pearson  vs.      ,^^1^?  f/A^^^"^,^!^^^^^^^ 

Judge.     21A.399,  mitenbergervs.Knox.      JIj^JJ^^^^^^^^^  30  A.  743,    Goux  vs. 


Rights  of  the  heir  or  his  attorney  in  fact 
are  protected  if  they  are  in  Court  l)efore 
opposition  is  excluded.  45  A.  633,  Suc- 
cession of  Stephen  White. 

Supreme    Court    reluctant   to   interfere 
with  appointment  particularly  where  mi- 
nors  concerned;    heirs  by  different  mar- 
riages, debts  due,  disagreements,  etc.    42  I  Kearney. 
A.  896,    Succession  of  Romero. 


Heirs  of  age  may  be  put  in  possession  to 
the  extent  of  their  interest.  35  A.  675, 
Succession  of  Baumgarden. 

Administration  is  necessary  where  one  of 
the  major  heirs  demands  it  or  there  is  a 
minor  heir.    30  A.  388.    Blake  vs.  Minors 


Art.  1048  [1011].  Security  of  Administrator.  The  se- 
curity to  be  given  by  every  administrator  thus  named  shall  be  one- 
fourth  beyond  the  estimated  value  of  the  movables  and  immovables, 
and  of  the  credits  comprised  in  the  inventory,  exclusive  of  the  bad 
debts.  By  bad  debts  are  understood  those  which  have  been  pre- 
scribed against,  and  those  due  by  bankrupts  who  have  surrendered 
no  property  to  be  divided  among  their  creditors. 

1041,  1127;  C.  P.  976;  4  A.  558;  15  A.  551 ;  Acts  1859,  March  17;  Acts  1865,  March  12; 
46  A.  1309,  Succession  of  Hardy;  48  A.  1523, Succession  of  Levy. 

Where   administrator  has  not  collected  I       Bond  inures  to  benefit  of  heirs  as  well  as 
the  onui  is  on  him  to  show  that  he  is  en-   I  creditors.    30  A.  743,  Goux  vs.  Mocb. 

Surety,  bond,  defence  in  limnie  litis,    5  A 

FDBLICATION.-Ten  days  must  be  given.   |  ^^^'  ^^««  ^«-  C^ambliss. 


titled  to  commissions.    1  A.  77 

Fdblication.— Ten  days  m 
16  A.  231,  Succession  of  Talbert;  7  L.'365.      |       Surety,  residence  of  acts  of  1854,  p.  31. 


Art.  1049  [1042].  Powers  and  Duties  of  Administrator. 

The  administrators  thus  chosen  have  the  same  powers  and  are  sub- 
ject to  the  same  duties  and  responsibilities  as  the  curators  of  vacant 
estates,  under  the  modifications  hereafter  made. 

1063,  1147;  53;  C.  N.  803;  0.  P.  992,  994,  996;  10  L.  435;  10  R.  457:  R.  S.,  Sec.  1, 
IIQB,  3693. 
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Art.  1050. 


Civil  Code  op  Louisiana. 


Beneficiary  heir  considered  as  adminis- 
trator. 2  N.  S.  486;  40  A.  312,  Succeseion 
of  Lumm. 

Letters  of  administration  full  proof.  10 
L.  435,  Taylor  et  al.  vs.  Jeffries  Estate. 


And  a  family  meeting  baa  no  right  to 
order  the  sales,  etc.  17  L.  500,  State  vs. 
Judge. 


Art-   1050   [1043].   Thirty   Days'   Term  Deliberating. 

The  term  given  to  the  beneficiary  heir  to  deliberate  whether  he 
will  accept  or  reject  the  succession,  shall  be  thirty  days  from  the 
day  on  which  the  inventory  is  finished. 

If  there  have  been  inventories  made  in  different  parishes,  the 
term  commences  from  the  day  the  last  of  them  is  finished. 

1038,  1040;  1060,  1112,  2414;  C.  N.  798;  4  Toul.,  p.  377,  n.  364;  Spanish  Code,  1010. 


Art.  1051  [1044].  Sale  of  Effects,  When  Ordered.  The 

administrator  can  not  sell  the  immovables  of  the  succession  com- 
mitted to  his  charge  until  the  term  for  deliberating  has  expired ; 
and  as  to  movables,  if  there  be  any  liable  to  be  wasted  or  expensive 
to  keep,  he  can  sell  them  on  the  special  authorization  of  the  judge, 
at  public  auction,  after  advertisement  during  the  time  and  in  the 
manner  prescribed  by  law. 

Nevertheless  the  judge  can  authorize  the  administrator  to  sell, 
in  the  same  manner,  movable  effects  which  might  be  preserved,  if 
it  be  necessary  to  dispose  of  the  whole  or  part  of  them  in  order  to 
pay  debts,  the  payment  of  which  is  urgent. 

17L.  §00;  24  A.  530. 


Administrator  can  not  pledge.  3148. 
Can  not  sell  immovables  until  the  term 


for  deliberation  has  expired.  44  A.  482,  Suc- 
cession of  Sparrow. 


Art.  1052  [1045].  Term  for  Deliberating;  Proceedings 
Pending.  During  the  term  for  deliberating,  the  beneficiary  heir 
can  not  be  compelled  to  assume  the  quality  of  heir,  nor  can  any 
judgment  be  rendered  against  him.  If  he  renounces  at  the  expira- 
tion of  the  term,  or  before,  the  costs  by  him  lawfully  incurred  to 
obtain  the  benefit  of  inventory  up  to  the  renunciation,  are  at  the 
expense  of  the  succession. 

C.  N.  798;  C.  P.  977,  978:  Toul.  IV,  pp.  378,  379. 

Acceptance  with  benefit  of  inventory 
must  be  clearly  reserved.  41  A.  1109,  Suc- 
cession of  Bridget  Murray. 


Art.  1053  [1046].   Id.    Suits  Against  Administrators. 

Nevertheless,  the  creditors  of  the  deceased  may  institute  their 
suits  against  the  administrator  of  the  succession ;  but  on  the  ex- 
ception being  made  by  the  administrator  that  the  beneficiary  heir 
is  within  the  time  for  deliberating,  the  proceedings  shall  be  stayed 
until  the  expiration  of  the  term,  and  until  the  heir  has  decided. 

C.  p.  65,  66,  734,  735;  16  Duranton,  356  to  360,  No.  361  to  374;  2  A.  576,  Succession  of 
Plauche;  Acts  1828,  p.  156,  Sec.  15. 
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Of  Successions.  Art.  1058. 

Art.  1054  [1047].  The  Effect  of  the  Benefit  of  Inven- 
tory is  that  it  gives  the  heir  the  advantage  : 

1.  Of  being  discharged  from  the  debts  of  the  succession  by 
abandoning  all  the  eflfects  of  the  succession  to  the  creditors  and 
legatees  ; 

2.  Of  not  confounding  his  own  eflfects  with  those  of  the  suc- 
cession, and  of  preserving  against  it  the  right  of  claiming  the  debts 
due  him  from  it. 

1032;  C.  X.  802;  4  Toul.  355;  bow  to  sue  the  other  heirs,  4  Toul.  356:  41  A.  480, 
Tessier  ts.  Roussel. 

Art.  1055  [1048].  Determination  by  Heirs.  At  the  ex- 
piration of  the  term  for  deliberating,  the  creditors  and  legatees  of 
the  succession  can  compel  the  heir  to  decide  whether  he  accepts  or 
rejects  the  succession,  and  they  shall  present  a  petition  to  this 
effect  to  the  judge  of  the  place  where  the  succession  is  opened, 
who  shall  cause  the  beneficiary  heir  to  be  cited  to  answer  thereto. 

C.  N.  798,  800;  C.  P.  996, 997,  982,  1071 ;  14  A.  1,  Succession  Robert  Richardson. 

Art.  1056  [1049].   Unconditional  Acceptance;  Express. 

If,  on  this  demand,  the  beneficiary  heir  declares  that  he  accepts  the 
succession  simply,  all  the  effects  which  compose  it  must  immedi- 
ately be  delivered  to  him,  but  then  he  becomes  responsible  for  the 
debts  of  the  succession,  not  only  to  the  amount  of  the  effects  thereof^ 
but  personally  and  out  of  his  own  property,  and  the  creditors  of  the 
deceased  can  obtain  judgment  against  him. 

1012;  C.  p.  980,  996. 

Art.  1057  [1050].  Id.  Tacit,  by  Default.  In  case  the 
heir  makes  default  on  this  demand,  he  shall  be  considered  as  un- 
conditional heir,  and  be  bound  as  such. 

c.  P.  980. 

Art.  1058  [1051].  Acceptance  under  Benefit  of  Inven- 
tory ;  Administrator.  But  if  the  heir  declares  that  he  is  not 
willing  to  accept  the  succession,  otherwise  than  under  the  benefit 
of  an  inventory,  the  person  appointed  administrator  of  the  estate, 
whether  it  was  the  heir  himself  or  any  other  individual,  shall  pro- 
ceed to  the  sale  of  the  property  of  the  succession,  and  to  the  settle- 
ment of  its  affairs,  as  prescribed  in  the  following  articles.  The 
beneficiary  heir  shall,  at  the  time  of  such  settlement,  have  a  right 
to  be  paid,  as  any  other  creditor,  all  debts  due  him  by  the  deceased, 
and  shall  moreover  be  entitled  to  the  balance  of  the  proceeds  of  the 
sale  of  the  estate,  if  any  such  balance  be  left  after  payment  of  all 
the  debts  and  charges  of  the  succession. 

1073;  C.  P.  978,  996. 

If  the  heir,  agent,  tutor  or  curator  refuse  administered  by  syndic.  Act  of  1826,  Sec. 
to  accept  the  administration  of  Insolvent  es-  7;  13  L.  62,  Baron's  Widow  and  Heirs  vs. 
tate,  it  may  be  surrendered  to  creditors  and      Hodge. 
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Art.  1059. 


Crv^iL  Code  of  Louisiana. 


A  creditor  whose  debt  is  disputed  has  a 
right  to  have  it  liqi*idated  though  execu- 
tion may  not  issue  on  the  judgment.  5  N. 
S.  218,  Baillio  vs.  Wilson. 


The  administrator  of  a  solvent  sucscssion, 
not  accepted  and  bearing  debts,  may  bring 
a  real  action.  38  A.  248,  Woodward  vs. 
Thomas. 


Art.  1059  [1052].    Renunciation;   Administration.     If, 

on  the  contrary,  the  beneficiary  heir  renounces  in  due  form,  he 
preserves  all  the  rights  he  has  against  the  succession,  if  he  is  a 
creditor ;  and  in  case  he  has  been  originally  appointed  adminis- 
trator of  the  succession,  he  shall  continue  to  manage  it  in  this 
capacity,  even  if  he  is  not  a  creditor  of  the  deceased. 

Art.  1060  [1053].  Id.  Action  by  Remoter  Heirs.     If,  on 

the  renunciation  of  the  beneficiary  heir,  the  heirs,  called  to  the  suc- 
cession on  his  default,  accept  the  succession,  they  shall  be  admitted 
thereto,  and  they  shall  have  the  right  to  enjoy  that  part  of  the 
term  for  deliberating  which  has  not  expired,  should  the  heir  re- 
nounce before  the  expiration. 

But  if  the  term  has  expired,  the  heirs  can  not  obtain  a  pro- 
longation of  it,  but  must  immediately  decide  whether  they  accept 
or  reject  the  succession,  as  is  provided  for  above. 

1050;  C.  P.  980. 

Art.  1061  [1054].  Secretion  of  or  Omission  to  Inven- 
tory Succession  Effects.  If  the  heir  secrete  anything  belong- 
ing to  the  succession,  or  has  knowingly,  and  in  bad  faith,  failed  to 
include  in  the  inventory  any  of  the  effects  of  the  succession,  he  is 
deprived  of  the  benefit  of  inventory. 

1029;  C.  N.  801;  C.  P.  978;  4  L.  488,  Hall  vs.  Mulholland;  4  Toul.,  Sec.  362. 


Art.  1062  [1055].  Sale  of  Succession  Effects.  As  soon 
as  the  beneficiary  heir  has  renounced  in  due  form,  if  no  heirs 
present  themselves  to  accept  the  succession  on  his  default,  or  if 
they  themselves  renounce,  the  administrator  shall  cause  the  im- 
movables and  other  effects  of  the  succession,  remaining  undis- 
posed of,  to  be  sold  on  the  authorization  of  the  judge,  and  after 
advertisement  during  the  time  and  in  the  manner  prescribed  by 
law. 

1180,  1181,  1182,  342,  1165;  C.  P.  990;  R.  S.,  Sees.  686,  3711,  3837;  Acts  1865,  p.  20. 


Sale.— May  be  sold  for  less  than  the 
price  of  appraisement.    13  L.  84;  8  L.  412. 

Notiflcation  to  heirs.   3  R.  35. 

Sale  may  be  made  at  option  of  represen- 
tative by  sheriff,  auctioneer,  or  by  himself. 
Acts  of  1848,  p.  97. 

Property  in  other  parishes  may  be  sold 
by  sheriff  where  succession  is  opened.  43 
A.  321,  Alexander  vs.  B. 

If  sold  at  instance  of  creditors  for  cash, 


:  must  bring  appraisement.  If  there  be  no 
I  bid  to  amount  of  appraisement,  then  on  a 
i   credit  of  twelve  months.    C.  P.  990,  992. 

I       Sale  during  the  Civil  War  for  Confederate 
money,  good.    91  U.    S.    638,    Knotts  vs. 

Steams. 

Right  to  Recover.  —  Administrator 
appointed  subsequently  to  the  taking  pos- 
session by  the  heir,  not  permitted  to  re- 
cover property  after  thirty-three  years. 
15  A.  170,  Sanford  vs.  Toadvlne. 
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Art.  106&. 


Art.  1063  [1056].  Account;  Payment  of  Debts;  tableau 
of  Distribution.  After  the  sale  of  the  effects  of  the  succession 
thus  made,  the  administrator  shall  render  his  account  to  the  judge 
who  has  appointed  him,  whose  duty  it  is  to  examine  and  correct  or 
approve  of  the  same  ;  but  the  administrator  can  not  pay  the  debts 
or  legacies,  even  when  there  are  sufficient  funds,  without  being 
authorized  by  the  judge  to  that  effect. 

If  there  be  sujBScient  funds,  the  administrator  shall  present  to 
the  judge  a  statement  of  the  payments  to  be  made,  in  which  he 
shall  include  the  debts  before  any  legacies ;  and  if  the  funds  in 
hand  are  not  sufficient  for  the  payment  of  the  debts,  he  shall  make 
a  plan  of  the  distribution  to  be  made  among  the  privileged  and 
mortgage  creditors,  according  to  the  order  of  the  privileges  and 
mortgages,  and  showing  the  dividend  due  to  each. 

1184;  C.  P.  1053,  1054,  1055;  2  A.  412, 459;  19  A.  97. 


Must  pay  interest  on  a  note  after  decease 
of  intestate.  11  L.  412,  Brownson  vs. 
Bakers'  Heirs. 

Administrator  can  not  carry  on  planting 
at  the  rUk  of  estate.    39  A.  696. 

Administrator  can  not  run  an  estate  in 
debt.  23  A.  428,  Carroll,  Hoy  &  Co.  vs. 
Mrs.  Davidson;  21  A.  286;  27  A.  321 ;  38  A. 
611. 

Succession  ought  not  to  be  mulcted  in 
danaages  for  the  fault  of  the  administrator. 
32  A.  246. 

The  money  of  the  succession  was  incon- 
siderable—not more  than  enough  to  pay  ex- 
penses. Failure  to  deposit  it  not  sufflcient 
flrround  for  removal.  7  A.  449,  Peale  vs 
White. 

Where  an  executor  has  been  dismissed 
from  office  with  20  per  cent,  for  tailing  to 


deposit,  atfd  subsequently  judgment  is  ren- 
dered against  him  in  a  suit  by  his  succes- 
sor for  a  smaller  sum  than  he  had  been  con- 
demned to  pay,  the  20  per  cent,  is  to  be 
calculated  on  the  later  and  smaller  judg- 
ment.   7  A.  103,  Fink  vs.  Marte. 

'       If  administrator  or  executor  promise  to 
I  pay  a  debt  in  a  stipulated  time  he  binds 
himself  personally.    8  A.  434. 

He  must  take  security  in  accordance  with 
I  the  terms  of  sale,  and  is  also  bound  for  the 
interest.    8  A.  509. 

Account  pt  ima  fade  evidence  even  as  to 
I  vouchers.    3  R.  287. 

I       Homologation  of  provisional  account  is 
!  res  adjudicata  as  to  amount  and  validity  of 
said  claims.    45  A.  92,  Succession  of  Con- 
I  rad. 


Art.  1064   [1057].    Id,  Ten  Days'  Notice  to  Creditor. 

The  judge,  on  the  demand  of  the  administrator,  shall  order  that  the 
creditors  and  legatees  of  the  succession  be  notified  to  show  cause, 
if  any  they  have,  within  ten  days,  why  they  should  not  be  paid 
conformably  with  the  authorization  solicited  by  the  administrator^ 
or  according  to  the  tableau  of  distribution  by  him  presented. 

1184;  2  A.  4;  12  A.  96;  15  A.  676;  45  A.  92,  Succession  of  Conrad. 


Until  administrator  lias  tiled  bi3  final  ac- 
cooDt  and  been  discharged  he  is  held  to  be 
in  €M>urr.  Extra-  judicial  settlement  and  re- 
xnoTal  to  Texas  and  residence  tl^ere  of 
rwenty-tlve  years  does  not  sutflce.  41  A. 
660,  McGehee  vs.  McGehee:  35  A.  1184;  38 
A.  764:  95  U.  S.  714;  99  U.  S.  362;  98  U.  S. 
476. 


If  executor  has  acknowledged  debt,  which 
is  also  admitted  by  the  attorney  for  absent 
heir?,  the  debt  will  stand  without  further 
proof  on  the  part  of  creditor  until  fraud  or 
error  is  shown  by  executor.    13  L.  125. 

Notice  must  be  proved  to  have  been 
given.    1  Rob.  1. 


Art.  1065  [1058].  Id,  Homologation  of  Account;  Pay- 
ment. If,  in  ten  days  after  this  notice,  there  is  no  opposition  on 
the   part  of    creditors   or  legatees,   administrator    shall    proceed 
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Art.  1066.  CmL  Code  of  Louisiana. 

to  the  payment,  in  conformity  with  the  authorization  by  him 
obtained,  or  the  tableau  of  distribution  which  he  has  presented,  and 
which  shall  have  been  homologated. 

Provided,  that  whenever  it  shall  happen  that  some  of  the  heirs 
or  creditors  shall  refuse,  or  be  unable,  if  minors  unrepresented  by 
tutors  to  receipt  for  the  amounts  due  them,  the  judge  may  order 
that  the  balance  in  the  hands  of  the  administrator,  and  for  which 
he  can  procure  no  vouchers,  shall  be  deposited  in  one  of  the  incor- 
porated banks  domiciled  in  the  State  to  the  credit  of  the  parties  in 
interest,  and  a  proper  showing  that  such  deposit  has  been  made 
shall  entitle  the  administrator  to  his  discharge. 

1186,  1186,  1187;  14  A.  706;  15  A.  248,  676;  2  TouL,  p.  388. 
(As  amended  by  Act  193  of  1898.) 

The  effect  of  homologation  after  due  pub- 
lication.   45  A.  89,  Saccession  of  Conrad. 

Art.  1066  [105].  Id.  Oppositions  to  Account.    If,  on  the 

contrary,  there  is  anj'^  opposition  to  the  payment  or  to  the  tableau 
of  distribution,  the  judge  shall  decide  thereon  in  a  summary  man- 
ner ;  but  if  his  decision  be  appealed  from,  the  administrator  can 
make  no  payment,  until  final  judgment  be  rendered  thereon. 

1186,  1186,  1187;  C.  P.  754,  755. 

Art.  1067  [1060].  Appearance  of  Unlcnown  Creditors 
After  Distribution.  When,  after  payment  has  thus  been  made, 
new  creditors  present  themselves,  who  have  not  made  themselves 
known  before,  if  there  be  not  funds  sujBScient  to  pay  them  in  the 
hands  of  the  administrator,  they  can  oblige  the  legatees,  who  have 
been  paid,  to  return  their  legacies  entirely,  or  a  due  proportion 
thereof,  in  order  to  satisfy  their  debts  with  interest  and  costs. 

1188;  C  N.  826;  6  M.  704,  White  vs.  Hepp;  5  A.  38. 


If  creditc^s  tarn  up  after  heirs  are  pat  in 
possession  they  must  sue  heirs.  38  A.  716, 
Succession  of  Thibodeaur. 


In  such   ease  administration  can  not  be 
reopened     35  A.  314,  Atliinson  vs.  Rodney. 


Art.  1068  [1061].  Id.  Prescription  of  Three  Years.   But 

if  the  sums  thus  returned  by  the  legatees  are  not  sufficient  to  pay 
the  creditors  who  have  thus  presented  themselves,  or  if  there  are  no 
legatees,  these  creditors  have  a  direct  action  against  the  other  cred- 
itors who  have  been  paid,  to  oblige  them  to  make  up  to  the  former 
a  sum  equal  to  that  which  the  former  would  have  received,  had  they 
presented  themselves  before ;  provided  that  the  creditors,  who 
have  been  paid  in  virtue  of  a  privilege  or  mortgage,  can  not  be 
obliged  to  make  this  contribution,  by  new  creditors  who  have 
neither  privilege  nor  mortgage. 

But  this  action  of  the  creditors  who  have  not  been  paid,  against 
the  creditors  and  legatees  who  have  been  paid,  is  barred  by  the 
lapse  of  three  years  from  the  date  of  the  order  or  definitive  judg- 
ment by  virtue  of  which  such  payment  has  been  made.    In  all 
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Art.  1072. 


these  cases,  these  creditors  have  no  right  to  sue  the  administrator, 
who  has  made  the  payment  by  order  of  the  court,  and  according  to 
the  forms  herein  prescribed. 

1188,  1194,  1200,  1464,  3538;    6  A.  38;  2  Toul.  371;   4  Toal.  383,  416,  417;    12  Toul. 
460;  14  Tool.,  364. 

Art.  1069  [1062].  Commission  of  Administrator.    The 

administrator  shall  be  allowed,  on  the  settlement  of  his  account,  a 
commission  of  two  and  one-half  per  cent,  on  the  amount  of  the 
inventory  of  the  effects  of  the  succession  committed  to  his  charge, 
deduction  being  made  of  the  bad  debts. 

If  there  are  two  administrators,  they  divide  this  commission. 

1202,  1194,  1200,  1684,  1683,  1685;  6  M.  272,  Labatat  vs.  Rogers;  5  N.  S.  229;  3  L. 
464;  12  L.  608;  1  R.  400;  12  R.  155;  3  A.  624;  8  A.  461;  13  A.  110. 

family ;  must  not  be  extravagant  nor  bring 
salts  nnadvisedly.    8  A.  499. 


What  are  *'  bad  debts."    1  A.  77,  Succes- 
sion of  Johnston. 
Most  administer  as  a  good  father  of  a 


Art.  1070  [1063].  Costs  and  Expenses.  The  expenses  of 
the  seals,  if  they  have  been  affixed,  of  the  inventory  and  sale,  and 
of  the  account  rendered  by  the  administrator,  and  other  charges  of 
the  same  kind,  are  at  the  cost  of  the  succession. 

C.  N.  810;  3  N.  S.  707,  Lafon's  Heirs  vs.  ffis  Executors. 


1  R.  98,  Smith  vs. 
1 R.  400,  Succession 


"Fees  of  counsel.' 
Cheney. 

<' Railroad  Uckets.'' 
of  Milne. 

Costs  of  account  as  attorney's  fees  are 
only  chargeable  in  the  succession  which 
employs  the  attorney  to  make  the  account. 
1  R.  403,  Thomas  ys.  Bourgeat. 


A  charge  made  against  a  succession  rep- 
resentative of  an  amount  which  he  con- 
tracted to  pay  a  guarantee  company  for 
becoming  surety  upon  his  bond,  can  not  be 
sustained  in  the  absence  of  an  express  pro- 
vision of  law  authorizing  same.  51  A.  590, 
Succession  of  Rabasse. 


SECTION  4. 
0/  the  Acceptance  of  Successions  by  Creditors. 

Art.  1071  [1064].  Creditors  Accept  by  Petition  to  Court. 

When  the  creditors  wish  to  be  authorized  to  accept  a  succession, 
which  their  debtor  refuses  to  accept,  or  which  he  has  renounced 
to  their  prejudice,  they  must  present  a  petition  to  the  judge  of  the 
place  where  the  succession  is  opened,  to  obtain  the  authorization 
necessary  for  that  purpose,  after  the  debtor  or  his  representative 
has  been  duly  cited,  or  a  counsel  appointed  for  him,  if  he  is  absent, 
by  the  judge. 

1990, 1021,  1055;  12  A.  465. 

Art.  1072  [1065].    Inventory;  Administration,    If,  on 

this  demand,  it  is  proved  to  the  judge  that  the  debtor  refuses  to 
accept  the  succession,  or  has  renounced  it  to  the  prejudice  of  his 
creditors,  he  is  bound  to  authorize  the  creditors  to  accept  it  in  his 
stead ;  and  it  is  the  duty  of  the  judge  to  cause  immediately  to  be 
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made  an  inventory  of  the  effects  of  the  succession,  to  appoint  an 
administrator  to  manage  them,  sell  them  and  pay  the  creditors,  on 
his  giving  good  and  sufficient  security  for  the  fidelity  of  his  admin- 
istration, as  in  the  case  of  acceptance  with  the  benefit  of  inventory. 

1041, 1048;  12  A.  465;  Acts  1859,  p.  174;  4  Toul.,  p.  338,  Sec.  319. 

Art,  1073  [1066].  Distribution.  After  having  paid  the 
creditors,  deducted  his  commission  and  other  lawful  expenses,  if 
there  remains  a  balance  in  the  hands  of  the  administrator,  he 
shall  pay  it  over  to  the  presumptive  heir,  if  the  latter  has  not 
renounced  the  succession,  or  to  the  heirs  who  inherit  on  his  default, 
if  he  has  renounced  it. 

1058;  C.  p.  983;  2  A.  412;  17  A.  38;  19  A.  97,  293,  294;  Acts  1855,  No.  315. 

Art*  1074  [1067].  Acceptance  is  Under  Benefit  of  In- 
ventory. The  creditors,  who  thus  accept  a  succession  in  the 
name  of  their  debtor,  are  considered  as  accepting  it  under  benefit 
of  inventory. 

12  A.  465. 

CHAPTER  7. 

Of  the  Seals ^  and  of  the  Affixing  and  Raising  of  the  Same. 

Art.  1075  [1068].  Affixing  Seals;  What  is.  By  seals, 
in  matters  of  succession,  is  understood  the  placing,  by  the  proper 
officer,  of  seals  on  the  effects  of  a  succession  for  the  purpose  of  pre- 
serving them,  and  for  the  interest  of  third  persons.  The  seals  are 
affixed  by  order  of  the  judge  having  jurisdiction. 

Administration  is  a  private  office  as  defined 
by  the  Code,  2817  and  2816. 

Art.   1076  [1069].  To  What  Seals    are    Affixed.    The 

seals  must  be  placed  on  the  bureaus,  coflfers,  armoirs,  and  other 
things  which  contain  the  effects  and  papers  of  the  deceased,  and 
on  the  doors  of  the  apartments  which  contain  these  things,  so  that 
they  can  not  be  opened  without  tearing  off,  breaking  or  altering  the 
seals. 

Art.  1077  [1070].  Order  Offices.  The  judge  may,  either 
ex  officio  or  at  the  request  of  the  parties,  order  the  affixing  of  the 
seals.  The  seals  are  afl&xed  by  the  recorder  of  the  parish,  a  notary 
public,  or  a  justice  of  the  peace. 

(Amended) ;  C.  N.  820. 

Art.  1078  [1071].  At  Whose  Request*  The  seals  are 
affixed  at  the  request  of  the  parties,  when  a  widow,  a  testamentary 
executor,  or  any  other  person  who  pretends  to  have  any  interest  in 
a  succession  or  commuiiit^^  of  property,  requires  it. 
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Art.  1079  [1072].  When  Heirs  Absent.  The  seals  are 
aflSxed  ex  officio^  when  the  presumptive  heirs  of  the  deceased  do  not 
all  reside  in  the  place  where  he  died,  or  if  any  of  them  happen  to 
be  absent. 

Art.  1080  [1073].  Notice  of  Death  to  be  Given  Judge. 

Whoever  has  knowledge  of  the  death  of  a  person,  whose  heirs  are 
not  all  in  the  place,  is  bound  to  give  immediate  notice  thereof  to 
the  judge  having  jurisdiction. 

(Amended) ;  Act  1820,  p.  96. 

Art:.  1081  [1074].  Id.  By  Keeper  of  Boarding-House, 
or  riaster  of  Vessel.  If  a  person  dies  in  the  house  of  any  one 
who  keeps  boarders  or  gives  lodging  for  money,  and  the  latter 
neglects  or  delays  to  g^ve  notice  of  the  decease,  as  is  prescribed  in 
the  preceding  article,  he  shall  be  responsible  for  all  damages  which 
may  be  caused  to  any  one  who  may  be  affected  by  this  negligence, 
besides  the  punishment  which  is  or  may  be  pronounced  by  the 
penal  laws  in  such  cases. 

It  is  the  same  with  a  captain  or  master  of  a  vessel,  or  other 
craft,  who  neglects  to  give  notice,  as  before  stated,  of  the  death  of 
a  person  deceased  on  board  his  vessel  or  craft. 

(Amended) ;  Act  of  1820,  p.  96. 

Art.  1082  [1075] .  How  Seals  Affixed ;   Witnesses.    It 

is  the  duty  of  the  officer  ordered  to  affix  the  seals,  to  go  imme- 
diately to  the  house  where  the  deceased  resided,  and  to  affix  the 
seals  in  the  presence  of  two  witnesses  of  the  neighborhood  who 
tnow  how  to  sign,  if  such  can  be  found. 

(Amended.) 

Art.  1083  [1076].    Id.  No  Examination  or  Search.    The 

officer  who  affixes  the  seal  must  not  himself  make,  and  must  pro- 
hibit the  persons  present  from  making  any  search  or  examination 
among  the  papers  or  effects  of  the  deceased,  even  under  the  pretext 
of  searching  for  a  will. 

(Amended.)     - 

Art  1084  [1077].  Searching  of  Apartment;  List  of 
Contents,  The  officer  who  affixes  the  seals  ought  to  shut  up  in 
the  apartments  (the  doors  and  windows  of  which  he  must  seal)  all 
the  movables  and  effects  which  can  be  removed,  and  shall  only 
leave  out  those  for  which  the  familj^  of  the  deceased,  if  he  has  left 
any,  had  an  absolute  need  for  their  use,  of  which  he  shall  make 
a  list  at  the  end  of  his  proces  verbal  of  the  affixing  of  the  seals. 

(Amended.) 

Art.  1085  [1078].  Proces  Verbal  of  Affixing,  The  froces 
i^erhal  of  the  affixing  of  the  seals  must  be  reduced  to  writing  on  the 

241 

Digitized  by  VjOOQIC 


Art.  1086.  Civil  Code  op  Louisuna. 

spot  where  the  seals  are  affixed,  and  without  leaving  it.  The  J^roces 
verbal  must  contain  the  day  of  the  month  and  year  in  which  it  is 
made,  and  be  signed  by  the  officer  and  the  witnesses ;  if  the  latter 
do  not  know  how  to  sign,  mention  of  it  must  be  made  in  the  act. 

(Amended.) 

Art.  1086  [1079].    Ouardian;    Custody  of  Keys.    The 

officer  who  affixes  the  seals  shall  appoint  a  guardian,  at  the  expense 
of  the  succession,  to  take  care  of  the  seals,  and  of  the  effects  of  which 
a  list  is  taken  at  the  end  of  the  f  races  verbal  of  the  affixing  of  the 
seals ;  the  guardian  must  be  a  person  domiciliated  in  the  place 
where  the  seals  are  affixed. 

The  officer,  when  he  retires,  must  take  with  him  the  keys  (rf 
all  the  things  and  apartments  upon  which  the  seals  have  been 
affixed. 

(Amended.) 

Art.  1087  [1080].  Return  to  Court  of  Proces  Verbal  and 
Keys.  The  officer  who  has  affixed  the  seals  must  deliver  into  the 
court  of  the  judge  the  proces  verbal  of  the  affixing  of  the  seals^ 
together  with  the  keys  of  the  things  and  apartments  upon  which 
he  has  affixed  the  seals. 

(Amended.) 

Art.  1088  [1081].    Appearance  of  Heir.     If,  in  the  ten 

days  which  follow  the  affixing  of  the  seals  an  heir  presents  himself, 
who  demands  that  the  seals  be  raised,  the  judge  shall  order  it  to  be 
done,  if  it  is  proved  to  him  that  all  the  heirs  of  the  deceased  are 
present  or  represented  in  the  State. 

1  L.  49. 

Art.  1089  [1082].  Testamentary  Executor.    If  it  be  a 

testamentary  executor  who  demands  that  the  seals  be  raised,  the 
judge  ought  not  to  grant  his  demand  until  he  is  satisfied  that  the 
executor  has  caused  himself  to  be  recognized  as  such  by  the  com- 
petent tribunal,  and  must  oblige  him  to  cause  to  be  made  an  inven- 
tory of  the  effects  on  which  the  seals  have  been  aflSxed,  in  the  same 
manner  as  he  is  obliged  to  make  the  inventory  of  the  other  effects 
of  the  succession,  according  to  the  dispositions  in  this  respect  con- 
tained in  the  title :     Of  donations  inter  vivos  and  mortis  causa. 

1106,1666;  1  L.  49. 

Art.  1090  [1083].  Raising  of  Seals  After  Ten  Days; 
Inventory.  If,  at  the  expiration  of  the  ten  days,  no  one  presents 
himself,  who  has  a  right  to  demand  the  seals  to  be  raised,  or  if 
those  who  do  present  themselves  do  not  comply  with  the  conditions 
mentioned  in  the  preceding  articles,  the  jndge  of  the  place  shall 
order  the  seals  to  be  raised  and  an  inventory  made  of  the  effects 
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Of  Successions.  Art.  1095- 

contained  under  them,  and  of  the  other  effects  of  the  succession 
within  his  jurisdiction,  in  the  manner  and  form  prescribed  in  the 
following  chapter. 

1101. 

Art.  1091  [1084].  Id.  Formalities.  The  raising  of  the 
seals  is  done  by  the  officer  appointed  by  the  judge,  in  the  presence 
of  two  witnesses  of  the  vicinage,  in  the  same  manner  as  for  the 
affixing  of  the  seals. 

(Amended.) 

Art.  1092  [1085].  Id.  Disposition  of  Effects  Under  Seal. 

If  the  seals  are  found  sound  and  entire,  the  officer,  after  recognizing 
them,  shall  take  them  ofif,  shall  discharge  the  guardian  and  deliver 
the  effects  to  the  heir,  executor,  or  other  person  having  a  right  to 
receive  them. 

(Amended.) 

Art.  1093  [1086].  Id.  Proceedings  When  Seals  Are 
Found  Broken.  If,  on  the  contrary,  the  officer  finds  that  the 
seals  have  been  broken  maliciously  or  altered,  he  shall  make  men- 
tion of  this  circumstance  in  his  graces  verbal^  and  of  the  declara- 
tion which  the  guardian  may  have  made  of  his  knowledge  of  the 
causes  of  the  seals  being  altered  or  broken. 
(Amended.) 

Art,  1094  [1087].  Penalty  for  Maliciously  BreakinsT 
Seals.  Whoever  maliciously  breaks  or  alters  seals  which  have 
been  affixed  in  the  manner  before  described,  on  the  effects  of  a  suc- 
cession, shall  be  liable  for  all  damages  which  may  be  caused 
thereby,  besides  being  exposed  to  the  punishment  prescribed  by 
the  penal  laws. 

Acts  1857,  p.  38. 

CHAPTER  8. 
Of  the  Administration  of   Vacant  and  Intestate  Successions  * 

SECTION  1. 
General  Dispositions. 

Art.  1095  [1088].  A  Succession  is  Called  Vacant  when 
no  one  claims  it,  or  when  all  the  heirs  are  unknown,  or  when  all 
the  known  heirs  to  it  have  renounced  it. 

we,  107S,  1178,  1096, 1098, 1118, 1114, 1127. 1129;  C.  N.  811 ;  O.  C,  p.  173,  a.  118;  C.  P. 
9^,  W,  1000, 1001,  1008, 1013,  1017,  1018, 1019;  9  L.  135,  11  L.  409;  1  A.  181 ;  2  A.  468;  14 
A.  706;  Act  90  of  1805:  Act  190  of  1842;  12  R.  261;  82  A.  868,  Succession  of  Altemus;  80 
A. 'm;  81  A.  666;  26  A.  662;  84  A.  728,  Saccegsion  of  Burnside;  40  A.  70;  40  A.  105^ 
T&apmaj  abseoce  of  wife  of  heir;  34  A.  683.  Snceession  of  Longuefosse. 
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Civil  Code  of  Louisiana. 


Public  ADMiNiSTKATOB.—ActSTof  1870, 
p.  120,  and  74  of  1877,  p.  111. 
.    Minors.— Law   accepts   successions  for 
minors.    Act  of  1848,  p.  84;  act  of  1855,  p. 
44,  Sec.  16. 

Vacant     Estate.— What   is   a  vacant 
estate y    23  A.  71 ,  State  vs.  Ames. 


Where  the  heirs  are  present  the  estate  is 
not  vacant,  and  no  curator  can  be  appointed. 
2  R.  433,  Succession  of  James  Cunningham. 

Duty  of  corporations  receiving  money  on 
deposit  to  publish  list  of  uncalled-for  de- 
posits and  accounts.    Ill  of  1874. 


Art.   1096   [1089].    A  Succession  is  Called   Intestate 

when  the  deceased  has  left  no  will,  or  when  his  will  has  been  re- 
voked or  annulled  as  irregular. 

Therefore  the  heirs  to  whom  a  succession  has  fallen  by  the 
effects  of  law  only,  are  called  heirs  ab  intestate. 

15  L.  527;  O.  C,  170,  a.  119. 


Art.  1097  [1090].  Vacant  Successions  are  managed  by 
administrators  appointed  by  courts,  under  the  name  of  curators  of 
vacant  successions. 


1114;  C.  P.  »66;  2  B.  443;  15  A.  405. 

Admiuistrators   of    vacant    successions; 
duties  of.    1155,  1157. 


Causes  of  removal  of  administrators  of 
vacant  successions.    1158,  1159,  1160. 


Art.  1098  [1091].  Intestate  Successions,  the  heirs  of 
which  or  some  of  them  are  absent  and  not  represented  in  the  State, 
excepting  they  are  minors,  are  managed  by  administrators  ap- 
pointed by  courts,  under  the  name  of  curators  of  absent  heirs. 

11  L.  409;  15  L.  527;  O.  C,  p.  170,  a.  121. 

Not  alwavs  necessary  to  appoint  such 
curator.  15  L.  529,  Addison  vs.  New  Orleans 
Savings  Bank. 

Art.  1099  [1092].  Administration  by  Tutor  of  Absent 
Minor  Heirs.  But  if  the  heirs  who  are  absent  are  minors,  the 
appointment  of  a  curator,  as  prescribed  in  the  preceding  article, 
does  not  take  place,  and  the  succession  is  administered  by  the  tutor 
who  must  be  appointed  for  the  minor  according  to  law,  under  the 
modifications  established  in  the  section  of  this  title  relating  to  the 
benefit  of  inventory. 

977;  O.  P.  Ill ;  8  L.  483;  7  L.  539;  11  L.  409,  Brownson,  Administrator,  vs.  BaJccr's 
Creditors;  O.  C,  p.  170,  a.  121. 

Not  always  necessary  to  appoint  such 
curator.    16  L.  529. 

Art.  1100.  Intermeddling  in  the  Vacant  Successions. 

In  case  any  person  shall  take  possession  of  a  vacant  succession,  or 
a  part  thereof,  without  being  duly  authorized  to  that  effect,  with 
the  intent  of  converting  the  same  to  his  own  use,  he  shall  be  liable 
to  pay  all  the  debts  of  the  said  estate,  exclusive  of  the  damages  to  be 
claimed  by  the  parties  who  may  have  suffered  thereby. 


(New  Article);  R.  S.,  Sec.  B685;  Acts  1855,  p.  398;  30  A.  949. 
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Art.  1103. 


Does  DOt  apply  to  Barviving  spouse  who 
tikes  possession  of  the  community  prop- 
erty.   Succession  Troeclair,  34  A.  326. 

The  appointment  fixes  the  capacity  of  the 
person  administering.  11  L.  409,  Brown- 
•OD,  Administrator,  vs.  Baker's  Creditors. 

Actions  administrators  may  bring.  C. 
P.  111.  * 


Intermeddler  need  not  be  criminally  con^ 
victed  before  he  can  be  civilly  sued.  30  A. 
949,  Peet,  Yale  &  Bowling  vs.  Nalle  & 
Cammack. 

Intermeddler's  liability  to  minors  is  pre- 
scribed by  ten  years  from  majority.  35  A. 
858,  Succession  of  Bichmond. 


SECTION  2. 


Of  the  Ittventory  of  Vacant  and  Intestate  Successions  Subject  to  Administration. 

Art,  1101  [1093].   Inventory;  When   Ordered.    If,  ten 

days  after  the  opening  of  a  succession,  no  one  presents  himself, 
having  the  right  to  claim  the  possession  of  it,  or  if  it  be  shown 
that  all  the  heirs  of  the  deceased,  or  a  part  of  them,  are  absent 
from  and  not  represented  in  the  State,  it  is  the  duty  of  the  judge 
of  the  place  where  the  deceased  has  left  property,  to  order  the  seals 
raised,  if  any  have  been  afl&xed,  and  cause  an  inventory  to  be  made 
of  the  effects  of  the  deceased  found  within  his  jurisdiction,  in  pres- 
ence of  two  witnesses  and  counsel  appointed  by  him  to  represent 
the  absent  heirs. 

1090;  C.  X.  813;  24  A.  145;  80  A.  949,  Peet,  Tale  &  Bowling  vs.  Nalle  &  Cammack; 
4  Ton].,  p.  376  n.  362. 


Attorney  to  represent  absent  heirs  will  not 
be  permitted  to  surrender  any  defence  which 
they  m^  have.  17  L.  117,  Collins  ys. 
Pease's  Heirs. 


InventoiT  in  irregular  successions. 
44  A.  802,  Succession  of  Allen. 


Art.  1102  [10941.  Notice  to  be  Qiven  Heirs,  etc.    If  any 

of  the  heirs  are  present  or  represented  in  the  State,  or  if  the  de- 
ceased had  a  community  of  goods  or  commercial  partnership  with 
any  one,  the  ofl&cer  who  makes  the  inventory  is  bound  to  notify 
these  heirs  or  partners,  or  their  attorneys  in  fact,  to  attend,  if  they 
think  proper,  if  they  do  not  reside  more  than  thirty  miles  from  the 
place  where  the  inventory,  is  to  be  made. 

4  Tool.  364,  n.  1189,  1197. 


Art*  1103  [1095].  Partnership;  Inventory  Notwith- 
standing Continuance.  If,  by  an  express  clause  in  the  act  of 
partnership  which  the  deceased  has  entered  into,  it  is  stipulated 
that  the  partnership  should  continue,  notwithstanding  the  death 
of  one  of  the  partners,  between  the  surviving  partner  or  partners 
and  the  heirs  of  the  deceased,  this  agreement  shall  not  prevent  the 
officer  from  making  an  inventory  of  the  partnership's  effects  ;  but 
these  partnership  effects  must  be  left  in  the  possession  of  the  sur- 
viving partner  or  partners,  without  requiring  from  them  any  secu- 
rity for  the  administration. 

(Amended);  1148,  2886,  2880;  C.  N.  1868;  13  A.  626;  1  L.  390,  Bank  of  Louisiana  vs. 
Keniier**  Sncoession. 


245 


Digitized  by 


Google 


Abt.  1104. 


Civil  Godk  of  Louisiana. 


Art  1104  [1096].    Forms;   Formalities  of  inventories. 

Besides  the  formalities  before  prescribed,  the  inventory  of  the  effects 
of  vacant  or  intestate  successions,  or  those  of  which  the  heirs  are 
absent  and  not  represented,  must  be  clothed  with  all  the  forms 
which  are  prescribed  for  public  inventories. 

Art.  1105  [1097].  Public  Inventories  are  those  which  are 
accompanied  with  the  solemnities  or  formalities  of  the  law,  and 
which  are  made  by  the  recorder  of  the  parish  or  a  notary  public 
duly  appointed  by  the  judge. 

(Amended);  1  L.  49;  Acts  1855,  p.  883. 


Art.  1106  [1098].  The  Pulrfic  Inventory  Ought  to  in- 
clude : 

1 .  An  exact  and  particular  description  of  all  the  effects,  mova- 
ble and  immovable,  of  the  succession,  which  are  found  in  the  place 
where  the  inventory  is  made,  and  the  estimate  which  is  made  of 
each  by  appraisers  who  must  be  appointed  and  sworn  by  the  officer 
who  makes  the  inventory ; 

2.  An  exact  and  particular  description  of  all  the  titles,  books, 
credits  and  other  important  papers  found  in  the  succession,  together 
with  the  name,  surname  and  place  of  residence  of  each  debtor,  if 
they  be  known,  as  well  as  the  letter,  number  and  particular  mark 
under  which  each  of  these  papers  thus  inventoried  has  been  num- 
bered and  marked  by  the  officer  who  makes  the  inventory ; 

3.  A  description  and  enumeration  of  the  diflferent  bundles,  in 
which  the  other  papers  have  been  put  up  by  the  officer,  such  as 
letters  and  others,  following,  as  much  as  possible,  the  order  of  their 
dates,  and  mentioning  the  letter,  number  or  mark  under  which  eacli 
of  these  bundles,  thus  inventoried,  has  been  numbered  and  marked 
by  the  officer,  as  well  as  the  number  of  papers  contained  in  each 
bundle. 


(Amended);  1089,  1824;  Acte  1867,  No.  21. 


May  be  contradicted  by  parol;  notary 
and  one  who  was  a  witness  are  competent 
to  testify.    6  A«.  550,  Derouin  vs.  Segura. 

In  partition  inventory  must  be  made.  2 
X.  S.  1,  Noll  vs.  Daunoy. 

Appraisement  in  inventory  Is  not  con- 
clusive, but  may  be  shown  to  be  excessive 
or  erroneous.  88  A.  867,  Succession  of 
Pean. 


Fee  of  appraiser  is  $4  a  sitting.  Act  8S 
of  1870,  p.  66. 

It  is  the  same  and  no  greater  for  second 
or  third  appraisement.  32  A.  64,  Succes- 
sion of  Han  tan. 

Executrix  not  liable  for  difference  in  valae 
between  second  and  third  appraisement. 
82  A.  54,  Succession  of  Hantan. 


Art.  1107  [1099].  Things  Partly  Owned  by  Deceased^ 
or  on  Deposit*  If  there  are  in  the  succession  effects  which  belongr 
entirely  to  the  deceased,  and  others  which  belong  to  him  in  part 
only,  the  oflBicer  must  make  this  distinction  in  the  inventory. 

He  must  also  make  mention  of  the  effects  and  property  which 
are  claimed  by  third  persons,  as  having  been  entrusted  to  the 
deceased  to  keep  on  deposit,  consignment  or  otherwise,  all  of  which 
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must  be  estimated  with  the  effects  of  the  succession,  though  they 
can  be  taken  out  of  the  inventory,  if  the  claim  to  them  is  established. 

U  A.  868,  8«>;  18  A.  49. 


A  false  inyentory  set  aside. 
CasMftoya's  Heln  ▼•.  Acosta. 


1  L.  179, 


If  notary  fail  to  follow  this  article  and 
note  property  which  deceased  owned  en- 


tirely and  that  in  which  he  only  had  an  in- 
terest, the  bond  most  still  be  fixed  with 
reference  to  estate  of  deceased  alone.  48  A. 
1520,  Succession  of  Levy. 


Art.  1108  [1100].  Debts  Due  Under  Unwritten  Obliga- 
tions, If  there  be  due  to  the  deceased  any  debts  by  verbal  obli- 
gations, or  the  titles  of  which  are  not  found  in  the  succession  at 
the  time  of  the  inventory,  the  oflScer  is  bound  to  include  them  in 
the  inventory  among  the  active  credits  left  by  the  deceased,  if  their 
existence  has  been  proved  to  him,  either  by  the  titles  which  may 
be  found  elsewhere  than  among  the  effects  of  the  succession,  or  by 
the  testimony  of  witnesses,  if  the  obligations  have  been  verbal. 

Art.  1109   [1101].  Form  and    Formalities;   Requisite 

Parts.     The  public  inventory,  in  fine,  must  be  clothed  with  the 
following  forms: 

1.  Mention  must  be  made  therein  of  the  name,  surname, 
quality,  and  place  of  residence  of  the  oflScer  who  makes  the  inven- 
tory, of  the  witnesses  who  have  assisted,  of  the  appraisers  who  have 
valued  the  property,  and  of  the  parties,  if  any,  at  whose  instance 
the  inventory  is  made. 

2.  Mention  must  be  made  of  the  place  where  the  inventory  is 
made  of  the  day,  of  the  month,  and  year  in  which  it  is  commenced 
and  finished ;  and  if  the  oflBcer  has  employed  several  days'  sitting 
or  vacations  to  make  the  inventory,  the  date  of  each  must  be  men- 
tioned. 

3.  The  inventory  must  be  terminated  by  a  recapitulation  of 
all  the  sums  and  amounts  therein  contained,  so  that  the  whole 
amount  of  the  effects  of  the  succession  may  be  known. 

4.  Minutes  must  be  kept  of  the  inventory  and  be  signed  at 
•each  vacation,  and  at  the  end  of  the  act,  by  the  oflScer  who  makes 
it,  by  the  witnesses  and  party,  if  there  be  any;  if  not,  mention 
must  be  made  of  the  causes  for  which  the  witnesses  and  parties 
have  not  signed. 

(Amended.) 

Where  the  hnTentory  is  of  a  tract  of  land, 
hoUdingB,  etc.,  in  iflobo^  the  whole  niiut  be 
sold  or  indemnity  g^iyen  before  the  par- 
cbmser  can  be  compelled  to  complete  the 
contract    B  L.  434-487,  Landreaux  vs.  Bell. 

Inyentoiy  la  a  mlBiaterial  act;  the  right 


of  deeidin^i^  whether  one  Bhall  be  made  is 
judicial.    1  L.  49,  State  vs.  Fayrot. 

Omission  of  reHdence^  age  or  $ex  of  wit- 
nesses and  appraisers  is  no  cause  of  nullity 
if  inventory  is  signed  by  attorney  for  absent 
heirs.  11  L.  155,liichers  Heirs  vs.  Michel's 
Curator. 


Art  1110  [1102].  The  Witnesses  assisting  at  public  in- 
ventories  must  be  males  of  age  and  domiciliated  in  the  place  where 
the  inventories  are  made. 


11 L.  166,  Michel  vs.  Michel. 
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Civil  Code  op  Louisiana. 


Art.  nil  [1103].  The  Original  Inventories  of  a  succes- 
sion must  be  returned  into  the  court  having  jurisdiction  of  the  set- 
tlement of  the  succession,  and  until  then  they  are  not  admitted  as 
proof  in  courts  of  justice. 


When    one   inventory   has  been  taken   a 
second  one  can  not  be  ordered  ex  parte  un- 


less it  be  a  Bupplemental  inventory. 
308,  Succession  of  Chalen. 


39  A, 


Art,  1112  [1104].  Inventories  in  Other  Parishes.  When 
the  deceased,  who  has  left  a  vacant  or  intestate  succession,  or  heirs 
all  or  part  of  whom  are  absent  from  and  not  represented  in  the 
State,  has  left  effects  in  different  parishes,  the  ofl&cers  who  have 
made  inventories  of  these  effects  within  their  respective  jurisdic- 
tions, are  bound  to  return  the  originals  thereof  without  delay  and 
without  recording  them  to  the  court  of  the  judge  of  the  place  where 
the  succession  is  opened  ;  the  expenses  for  these  inventories  shall 
be  paid  from  the  first  moneys  realized  from  the  succession. 


1040,  1050. 


SECTIOX  8. 


Of  the  Appointment  of  Curators  to   Successions,  and  of  the  Security  they  are 

Bound  to  Oive, 

Art.  1113  [1105].  Actions  Against  Vacant  Successions* 

When  any  one  dies  leaving  a  vacant  succession,  or  heirs  absent  from 
and  not  represented  in  the  State,  all  actions,  which  could  have  been 
brought  against  the  deceased,  must  be  commenced  or  cumulated, 
and  prosecuted  before  the  judge  of  the  place  where  the  succession 
is  opened,  and  brought  against  the  curator  appointed  by  the  judge, 
as  is  hereinafter  prescribed, 

C.  P.  Ill,  164;  6M.  506,  Johnson  vg.  Davidson;  10  B.  396. 

Can  not  appoint  where  heirs  are  present. 
2  R.  443 ;  Judgment  against  administration 
in  one  State  of  Union  is  not  evidence  of 
debt  against  one  in  another.  18  Howard  18 ; 
6  Howard,  44. 

It  is  immaterial  that  officer  appointed 
styled    administrator   instead   of   curator. 


Their  duties  are  substantially   the  same. 
32  A.  364,  Succession  of  Altemus. 

Illegality  in  the  appointment  of  adminis- 
trator or  curator  will  not  vitiate  acts  done 
under  it.  32  A.  864,  Succession  of  Alte- 
mus. 


Art.  1114  [1106].    Petition  to  be  Appointed  Curator. 

He  who  claims  the  curatorship  of  a  vacant  succession,  or  one  of 
which  the  heirs  or  part  of  them  are  absent  and  not  represented, 
must  present  his  petition  to  that  effect  to  the  judge  of  the  place 
where  the  succession  is  opened. 

1298;  C.  p.  966;  10  B.  396;  15  A.  406. 


One  who  is  not  indebted  preferred.  4  L. 
144;  Linder  vs.  Ooldenbow. 

ZdminUtration  is  not  necessary  nor  con- 
teropiated  by  our  law  when  the  succes- 
sion owes  no  debts  or  trifling  ones.  29  A. 
662,  Bums  vs.  Van  Loan;  36  A.  702,  Suc- 
cession of  Welsh;  33  A.  1099,  Succession  of 
Hebert;  29  A.  347.  Brashear  vs.  Conner; 
38  A.  716,  Succession  of  Thibodeauz. 


Administration  not  necessary  where  the 
succession  is  composed  wholly  of  oommon- 
ity  property  and  there  are  .no  debts  or  hat 
trifling  ones  and  the  surviving  spooM 
wishes  to  take  possession  as  usnf rnctuaiy. 
30  A.  478,  Barton  vs.  Brugier;  80  A.  807; 
Succession  of  Clark;  80  A,  1109,  Broussard 
vs.  Ditch. 
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Art.  1118. 


Art.  1115  [1107].    Advertisement  of  Application.    The 

judge  on  receiving  this  request  must  order  public  notice  thereof  to 
be  given,  with  notice  to  all  those  who  wish  to  make  opposition  thereto, 
to  do  it  in  ten  days  from  the  date  of  such  notice. 

16  A.  230;  How  notice  is  given,  C.  P.  967. 


Tkii8  notice  is  a  eonditio  Bine  qua  non. 
Entry  in  probate  court  no  proof  of  it.  5  N. 
S.  506,  Elkins  ve.  Oaolleld;  85  A.  406,  Sac- 
ceesion  of  Gusman. 


These  arlicles  apply  to  administrators 
and  dative  executors.  35  A.  406,  Succession 
of  Gusman;  39  A.  298,  Pfarr  &  Kullman 
vs.  Belmont. 


Art.  1116  [1108].  Notice  of  Application.  The  public 
notice  to  be  given  in  this  case,  as  in  all  other  cases  in  which  the 
law  requires  it  to  be  given,  must  be  in  the  mode  required  by  law 
for  other  judicial  advertisements. 

(Amended);  O.  P.  668,  669,  968;  4  L.  390. 

Certificate  of  lodge  of  notice  is  not  suffi- 
cient.   IB.],  Taylor  vs.  Jeffries. 

Art.  1117  [1110].  Advertisements;  How  Often  Pub- 
lished. When  the  advertisements  shall  be  published  in  the  news- 
papers, they  shall  be  inserted  three  different  days  before  the  ex- 
piration of  the  term  fixed  by  law,  if  the  term  be  of  ten  days,  unless 
it  be  in  the  places  where  the  newspapers  do  not  appear  often 
enough  to  repeat  the  advertisement  as  many  times  as  is  required 
by  this  article,  in  which  case  it  will  suflSce  if  the  advertisement  be 
inserted  as  often  as  the  gazette  appears  during  that  time. 

For  those  advertisements,  for  which  the  term  of  thirty  days  is 
fixed,  it  suffices  if  they  are  published  in  the  newspapers,  as  above 
prescribed,  once  a  week  during  that  time. 

341, 1061;  C.  p.  969;  4L.888;  R.  S.,  Sees.  20,  27. 


Adyerdsements  in  Englisli  snfficieDt  in 
the  parishes.    Act  65  of  1880. 

Adrertisements  in  French  and  English  in 
Kew  Orleans.    Act  88  of  1880,  p.  37. 

Adrertisements  by  posting  application 
where  no  newspaper  is  published  in  the 
parish.  81  A.  276,  Heirs  of  Herriman  vs. 
Jannej. 

If  newspaper  is  omitted  it  is  still  good.  4 
L.390.' 

AdTeriisementA  tnast  be  within  the  period 


required  by    law  immediateiv    preceding 
sale.    3  L  423,  Delogney  vs.  Smith. 

Under  Section  18,  Act  No.  40,  of  1877, 
there  is  but  one  single  ^'^first  insertion'''  in  a 
judicial  advertisement;  all  others  following 
the  ''''first  "  are  subsequent  insertions.  The 
doctrine  of  "  alternate  first  insertions  "  by 
making  the  advertisement  non- consecutive, 
and  charging  each  first  insertion  of  a  re* 
newed  advenisement  as  an  ^^  alternate  first 
insertion,"*^  is  not  sustained  by  law.  48  A. 
620,  Succession  of  Van  Hoveu. 


Art.  1118  [1111].  Opposition;  Time  for  Haking.  Whor 
ever  wishes  to  make  opposition  to  a  demand  for  the  curatorship  of 
a  vacant  succession  or  of  absent  heirs,  must  make  it  in  ten  days 
from  the  publication  of  the  notice  of  the  demand. 


1115;  C.  P.  WO;  S  L.  471;  10  B.  896;  4  A.  25. 


But  doe  notice  must  be  given  or  ttie  op- 
position can  be  made  afterward.  3  L.  471, 
Tllden  vs.  Kenriok. 

May  file  opposition  after  ten  days  if  tbe 
appointment  has  not  already  been  confirmed 
by  the  Court  6  A.  811,  Succession  of 
Block;.  88  A.  1185,  Succession  of  Picard. 


Applicant  must  be  appointed  if  not  op- 
posed'by  those  better  entitled,  and  appoint- 
ment will  not  be  set  aside  on  appeal.  36 
A.  388,  Succession  of  St.  Hubert ;  see,  how-' 
ever,  4  L.  671,  Hoak  vs.  Richardson. 
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Art.  1119  [1112].  Oppositioii,  How  MiKle.  The  oppo^- 
tion  must  be  written  aiui  signed  by  the  party  making  it,  or  hia 
attorney,  and  delivered  to  the  conrt  of  the  judge  before  which  the 
demand  for  the  curatorship  has  been  brought ;  it  shall  contain  a 
brief  statement  of  the  reasons  for  which  the  party  opposing  claims 
the  curatorship  in  preference  to  the  party  demanding  it. 


C.  p.  971,972;  1  R.  461;  4  L.  571. 
* 

Heirs  present  have  the  right,  and  when 
they  present  themselves  the  powers  of  one 
imadTisedly  appointed  ceases.  4  L.  671, 
Hook  vs.  Richards;  8ed  vide,  36  A.  388, 
Hticcession  of  St.  Hnbert. 

A  woman's  nataral  child  claiminit  ad- 
ministration of  her  succession  may  have 


parentage  and  acknowledj;ement  on  tiial 
of  opposition*  33  A,  1099,  Succession  of 
Hebert. 

Incompetency  resnlclng  from  imprUMm<* 
ment  on  a  charse  of  murder  may  be  showa 
tinder  an  opposition.  36  A.  535,  Saoeesiloii 
of  Townaend. 


Art.    1120   [1113].   Opposition;   Decision  on;  Appeal. 

The  judge  shall  determine,  in  as  summary  a  manner  as  possible, 
on  this  opposition. 

But  though  his  decision  be  subject  to  an  appeal,  the  curator 
appointed  by  the  judge  may  act  as  such  notwithstanding  an  appeal, 
if  he  give  security,  as  is  hereafter  prescribed ;  and  all  the  legal  acts 
done  in  his  capacity  shall  be  valid,  although  his  appointment  be 
annulled  on  the  appeal. 

C.  p.  580,  972,  973, 1050, 1059;  14  R.  240;  22  A.  24, 116;  B.  S.  3677. 

Art.  1121  [1114].  Order  of  Preference  Among  Appli- 
cants. In  contestations  concerning  the  curatorship  of  vacant 
successions  and  those  of  absent  heirs,  the  judge  shall  grant  the 
curatorship : 

To  the  surviving  partner  of  the  deceased,  in  preference  to  the 
beir  present  or  represented,  unless  the  partnership  has  been  a  com- 
mercial one. 

To  the  heir  present  or  represented,  in  preference  to  the  sur- 
viving husband  or  wife,  if  the  deceased  were  married. 

To  the  surviving  husband  or  wife,  in  preference  to  the  cred- 
itors of  the  deceased ;  to  the  creditors,  in  preference  to  those  wlio 
are  not. 

C.  p.  962:  5  M.  89,  Bust  vs.  Randolph ;  6  L.  443,  Holland  vs.  Wheaton;  4  L.  148,  569; 
18  L.  77;  18  L.  494;  2  A.  97;  3  A.  262;  5  A.  27;  9  A.  207;  IDA.  290;  21  A.  666;  B.  S., 
Sec.  8677;  88  A.  1137;  42  A.  897,  Succession  of  Romero. 

Not  always  necessary  to  appoint  a  cura-  i  can  only  be  founded  on  better  right.    7  L* 
tor  to  absent  heirs.    15  L.  580.  |  895,  Chew  vs.  Flint,  curator. 

The  heir  is  preferred  to  the  widow.    8S 
This  opposition  must  be  in  writing  and  |  A.  1186,  Succession  of  Picard. 

Art.  1122  [1115] .  Commercial  Partners.  The  partner  or 
partners  of  a  commercial  house,  having  accounts  to  render  to  the 
heirs  of  their  deceased  partner,  can  in  no  case  be  appointed  curators 
to  the  vacant  succession  or  that  of  the  absent  heirs  of  the  deceased. 
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It  must  be  given  to  a  third  persen,  the  surviving  partner  or  part-? 
ners  having  the  right  to  claim  the  privilege  of  liquidating  the  part- 
nership concerns,  as  is  hereafter  established. 

1121, 1188, 1185;  8  L.  471;  13  A.  628. 

The  appointment  of  a  commercial  partner 
ianot  an  absolute  nullity.  82  A.  364,  Estate 
of  Altemna. 

Art.  1123  [1116].  Several  Applicants.  If  several  pfersons 
claim  the  curatorship,  the  judge  shall  appoint  one  of  them  as  cura- 
tor, provided  he  has  the  requisite  qualifications,  and  offers  sufficient 
security. 

(Amended);  6 L..448;  11  L.  289,  Tamer  ys.  Kirkmaa ;  a  A. 97;  18  A.  557;  21  A.  666; 
B.  8.,  SeoB.  428  1102;  Acts  1854,  p.  51 ;  Acta  of  1822,  p.  66. 

Art.  1124  [1117].  First  Applicant.  In  the  choice  to  be 
made  among  several  persons,  who  have  equal  rights  to  the  curator- 
ship,  but  who  have  claimed  it  at  different  times,  the  judge  must 
give  it  to  him  who  has  first  presented  his  demand,  if  he  offer  the 
necessary  security. 

2  A.  97;  19  A.  75,  76;  21  A.  666. 

If  tucceasion  is  worth  more   than  $800  I  torship  mast  be  given  to  the  twoftr$t,    11 
and  there  are  several  applicantB  the  cnra^  |  L.  290,  Turner  vs.  Kirkman. 

Art.  1125  [1118].  Costs  of  Application.  In  contestation 
relating  to  the  curatorship  of  successions,  the  parties  who  have 
failed  in  their  demands  or  oppositions,  support  the  expense  of  them ; 
but  the  costs  incurred  by  the  curator  to  cause  himself  to  be  appointed, 
are  at  the  charge  of  the  succession. 

18  L.  498. 

Attorney  of  defeated  applicant  has  no 
claim  aninst  the  succession  for  hij  services. 
M  A.  8&,  Saccession  of  Florance. 

Art,  1126  [1119].  Oath  and  Security.  The  curator  of  a 
vacant  succession  or  of  absent  heirs,  before  he  enters  on  the  per- 
formance of  his  duties,  must,  take  an  oath,  before  the  judge  who 
has  appointed  him,  well  and  faithfully  to  discharge  the  duties  as 
such,  and  give  good  and  suflRcient  security  for  the  fidelity  of  his 
administration. 

49, 1147,  1183,  8042;  C.  P.  976;  8  N.  S.  681;  11  L.  149;  12  R.  288;  14  A.  764;  R.  S., 
B€C8.  11, 1110, 1472,  8854;  Acts  1859,  p.  174;  8  L.  577,  Canal  Banl^  vs.  Copeland;  6  L.  388, 
Lon|n>re  ys.  White. 


Besidence  of  surety.    Acts  of  1854,  p.  81, 

Failure  to  pay  over  money  when  ordered 
ft  breach  of  bond.    16  L.  74. 

Where  the  letters  are  deUvered  oath  is 


presumed  to  have  been  preyioosly  made. 
8  A.  152. 

Omission  of  name  of  saccession  in  oath 
not  fatal  to  validity  of  appointment.  81  A. 
276,  Heirs  ot  Herrman  vs.  Janney. 


Art.  1127  [1120],    Security,  Amount  of*    The  security  to 
be  given  by  the  curator  of  a  vacant  succession  or  absent  heirs,  when 
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all  the  heirs  are  absent  from  and  iiot  represented  in  the  State,  is  of 
one-fourth  over  and  above  the  amount  of  the  inventory,  bad  debts 
deducted. 

1048,  1679;  12  R.  238;  R.  S.,  Sec.  1100.    See  note  to  1041. 
Bond  pn>a/«cfe  evidence  of  the  value  Of  '  „  ^"'jiti^l^rLT^LPXP^/i^^ 


eriy  InveDtoried  or  jadicially  declared  not 
to  belong  to  succeesion.  36  A.  415,  Calhoun 
vs.  MclSiight. 


estate.    4N.S.  481,  Eggleston  vs.  Colfax, 

Bond  can  not  be  canceled  in  part  for  the 
portion   administered,    before    the    entire 

administration  is  ended.    81  A.  314,  Sue- . 

cession  of  Stone.  }  stated  In  ltT^^35  A.^9&,  Ricks  ve^  Gaunt 

The  acceptance  of  insolvent  surety  does 
not  invalidate  appointment.  31  A.  276, 
Heirs  of  Herrman  vs.  Janney. 


Bond  is  good  though  the  amount  is  not 


Art.  1128  [1121].  Id.  When  Curator  Represents  Part 
of  Heirs.  The  security  to  be  given  by  a  curator  of  absent  heirs, 
when 'he  only  represents  a  part  of  the  heirs  of  the  deceased,  is  of  one- 
fourth  over  and  above  the  amount  of  the  portion  coming  to  these 
heirs,  according  to  the  inventory  of  the  succession,  bad  debts 
deducted. 

R.  S.  1100;  5  M.  630,  Denys  vs.  Armitage. 

Art.  1129  [1122].    Id.    Discovery  of  New  Effects.     No 

greater  security  can  be  required  of  the  curator  of  a  vacant  suc- 
cession or  of  absent  heirs  than  is  required  in  the  two  preceding 
articles,  unless  new  effects  are  discovered,  which  had  not  been 
included  in  the  inventory. 

Art.  1130  [1123].  Special  Mortgage  in  Lieu  of  Security. 

The  curator  of  a  vacant  succession  or  of  absent  heirs  may,  instead 
of  the  security  required  of  him,  give  a  special  mortgage  on  immov- 
able property  belonging  to  him,  of  a  sufl&cient  value,  which  is 
unincumbered  and  situated  within  the  limits  of  the  jurisdiction  of 
the  judge  who  has  appointed  him. 

For  what  period  the  surety  is  bound.    7 
N.  S.  294,  Rison  vs.  Young  et  al. 

Art.  1131  [11241.  General  or  Tacit  Mortgage  against 
Curator  Abollshedf.  The  property  of  the  curators  of  vacant 
successions  and  of  absent  heirs,  and  that  of  their  securities  shall  be 
no  longer  subject  to  any  general  or  tacit  mortgage  for  the  fidelity  of 
their  administration. 

1395;  Acte  1834,  p.  113,  Seo.  5;  B.  S.,  Sees.  3687,  429,  2424;  6  M.  680,  Denys  vs. 
Armitage. 

Art.  1132  [1125].  FailuretoQualify  After  Appointment. 

If  any  one,  after  having  demanded  and  obtained  the  curatorship  of 
a  vacant  succession  or  of  absent  heirs,  permit  ten  days  to  elapse 
after  his  appointment,  without  giving  the  security  or  special  mort- 
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Art.  1135. 


gage  required  by  law,  the  judge  shall,  on  motion  of  the  counsel  of 
the  absent  heirs,  duly  notified  to  the  curator,  declare  him  vested  of 
his  curatorship,  and  shall  forthwith  2.xAex officio  appoint  a  curator. 

1159,  1678;  B.  S.  11,  1110,  1459,  1468,  3699;    Act  of   1842,  p.  802,  Sec.  5;    45  A. 
362,  563. 


This  article  does  not  apply  where  the 
party  entitled  was  not  appointed^  but  merely 
ordered  to  decide  within  ten  days  whether 


he  would  or  would  not  accept.    32  A.  129, 
Snocession  of  Dietrich. 


SECTION  4. 


Of  the  Duties  and  Powers  of  Curators  of  Vacant  Successions  and  of  Absen'  Heirs. 

Art.  1133  [1126].  Notice  to  Creditors  to  Present  Claims. 

Every  curator  of  a  vacant  succession  or  of  absent  heirs  is  bound, 
within  ten  days  after  his  appointment,  to  give  public  notice  to  the 
creditors  of  the  succession,  that  they  may  make  themselves  known, 
and  present  an  account  of  their  respective  claims  and  the  titles  by 
which  they  are  established. 


19  L.  462. 

Creditors  not  bound  to  go  to  another  ju- 
risdiction. 2  Rob.  438.  (Otherwise  as  to 
legatees.)  2  Bob.  438. 

Curator  can  not  waive  prescription  ac- 
quired in  fayor  of  estate  represented  by 
him.    26  A.  380,  Villere  vs.  Yillere. 


Curators  liable  in  solido.    1681. 

If  executor  give  a  stay  of  execution  he 
must  record  judgment.  If  he  ta\\  to  col- 
lect he  can  be  condemned  on  opposition  to 
account  lor  the  amount  of  the  loss.  2  A.  4, 
Succession  of  Glover. 


Art.  1134  [1127].  Notice  of  Death  on  Non- Appearance 

of  Heirs.  Six  montlis  after  his  nomination,  if  the  heirs  do  not 
appear  in  person  or  by  attorney,  the  curator  is  bound  to  publish,  in 
two  of  the  newspapers  printed  at  New  Orleans,  a  notice  of  the 
death  of  the  deceased,  whose  succession  he  administers,  making 
mention  of  the  name  and  surname  of  the  deceased,  of  his  place  of 
birth,  if  it  be  known,  of  the  place  of  his  decease,  and  of  the  open- 
ing of  his  succession ;  and  the  curator  shall  subjoin  to  this  notice 
his  own  name  and  address. 

When  inventory  to  be  made  in  partition. 
5  X.  8.  564,  Mlllaodon  vs.  Percy. 

Art.  1135  [1128].  Partition  of  Community,  or  Partner- 
ship Property.  If  the  deceased  was  in  community  or  partner- 
ship with  any  one  who  has  survived  him,  the  curator  of  the  vacant 
succession  or  of  absent  heirs  is  bound,  immediately  after  his 
appointment,  to  sue  for  a  partition,  in  order  that  the  part  which 
belonged  to  the  deceased  in  the  community  or  partnership  property, 
be  ascertained. 

7  N.  S.  811,  Walsh  vs.  McNutts,  Syndic;  19  L.  462;  3  R.  262;  42  A.  418,  Succession  of 
PoinestTe;  44  A.  63,  64,  Smith  vs.  Sinnott. 
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Wliea  tbe  snrviyliur  member  of  a  oom- 
monity  sabsequeatly  fies  leaviiig  Individaal 
debts  unpaid  neoeMitadng  an  adminlstra- 
tknu  H  is  the  daty  of  admiaiatrator  to  in- 
sUtute  Boit  for  partition  of  tlie  property 
held  in  indiTiaion  by  it  and  third  perKms; 
and  the  heirs  of  the  predeceased  partner 


dying  without  debts  are  third  persons.  4S 
A.  41a,  Sacoession  of  Domestre;  83  A.  584; 
89  A.  Ill  and  786;  87  A.  915. 

The  word  ^^  nommnnity  '^  in  this  article 
does  not  refer  to  eotijuffml  eonnonity.  35 
A.  965,  Sacoession  of  Gteddee. 


Art-  1136  [1129].  Partition  witli  Heirs  Present  or  Rep- 
resented. When  any  one  of  the  heirs  of  the  deceased  is  present  or 
represented  in  the  State,  the  curator  of  the  heirs  who  are  absent 
from  and  not  represented  in  the  State,  is  bound  in  the  same  man- 
ner as  is  prescribed  in  the  preceding  article,  to  sue  for  a  partition, 
in  order  to  ascertain  the  part  coming  to  the  heirs  represented 
by  him. 

5  M.  643,  Deshon  vs.  Jennings ;  3  A.  466. 

Art.  1137  [1130].  Court  for  Partition  Suit.  Suits  for  par- 
tition must  be  mstituted  before  the  judge  of  the  place  where  the 
succession  is  opened,  and  the  coproprietors  and  partners  of  the 
deceased,  as  well  as  his  heirs,  present  and  represented,  must  be 
cited  to  appear  before  the  judge  in  such  suits,  though  their  domi- 
cile or  ordinary  place  of  residence  be  out  of  the  jurisdiction  of 
the  judge. 

985,  945;  C.  P.  164, 102i  et  s-q,,  929. 

Art.  1138  [1131].  Commercial  Partnersliips,  Liquida- 
tion of.  If  there  be  a  commercial  partnership  in  which  the  de- 
ceased was  concerned,  the  surviving  partner,  after  the  portion  of 
the  deceased  in  the  partnership  effects  has  been  ascertained,  and 
the  estimate  of  it  made  on  the  inventory,  shall  have  a  right  to 
require  that  this  portion  remain  with  his  own,  in  order  that  the 
whole  may  be  disposed  of  for  the  common  profit  in  the  ordinary 
course  of  trade,  and  the  proceeds  applied,  as  far  as  is  necessary,  to 
the  payment  of  the  partnership  debts. 

1122,  1143;  7  L.  194;   3  R.  44;  13  A.  626;   15  A.  637;  1  N.  S.  369,  Turner  vs.  Collins. 


Insolvent  partnersbip. 
field  vs.  His  Creditors. 


2  L.   188,  War- 


In  testamentary  successions  the  surriving 
partner  can  not  claim  under  this  article.  35 
A.  596,  Klotz  vs.  McColady. 

Where  succession  is  not  vacant  the  sur- 
viving partner  must  demand  liquidation 
contradictorily  with  the  heirs  and  repre- 
sentative of  the  succession,  and  can  not  be 


appointed  ex  parU,    31  A.  152,  Walmsley 
et  al.  vs.  Mendelsohn  et  ah 

Where  surviving  partner  unauthorizedly 
made  a  cession  and  surrendered  with  hte 
own,  succession  property  which  bad  pre- 
viously passed  under  a  separate  administra- 
tion, the  administrator  should  sue  for  the 
restitution  of  the  property  and  for  cancella- 
tion of  the  appointment  of  syndic.  45  A. 
769,  Calder  A  Co.  vs.  Creditors. 


Art.  1139  [1132].  Id.  Security  Given  by  Survivinj: 
Partner.  This  right  can  not  be  refused  to  the  surviving  partner, 
if  the  succession  of  the  deceased  partner  is  vacant,  or  if  all  his  heirs 
are  absent  and  not  represented ;  but  the  surviving  partner  is  bound 
to  give  security  to  the  curator  of  the  vacant  succession,  or  of  absent 
heirs,  to  the  amount  of  one-fourth  over  and  above  the  estimated 
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^lue  of  the  portion  which  was  coming  to  the  deceased  from  the 
partnership  property,  according  to  the  inventory. 

7  L.  194;  11  L.  1^;  3  R.  44;  13  A.  626;  15  A.  637,  41  A.  459,  Execators  vs.  Schneok. 


None  bat  the  earator  of  deceased  partner 
thoold  be  appointed  to  collect  bis  debts. 
11 L.  195,  Hoey  vs.  Tvr<^ood. 


Bond  of  liquidators,  its  obligation.  Sure- 
ties may  t>e  sued  before  discussion  of  liqui- 
dator's property.  43  A.  479,  McCready  vs. 
Scblenoic. 


Art.  1140   [1133].  Id.  One  Year  for  Liquidation.    The 

surviving  partner,  who  has  thns  obtained  the  administration  of  the 
partnership  effects,  has  but  one  year  from  the  day  this  administra- 
tioa  has  been  given  to  him,  to  sell  those  effects  according  to  the 
usual  course  of  trade,  and  to  settle  the  partnership  concerns. 

After  this  time  he  is  bound  to  render  an  account  of  his  admin- 
istration to  the  curator  of  the  vacant  succession,  or  of  the  absent 
heirs  of  his  deceased  partner,  and  to  pay  to  him  the  part  due  to  the 
heirs  on  the  settlement  of  the  partnership  concerns. 


How  survivor   should   sue. 
Flowers  vs.  O'Connor. 


7  L.  194, 


Surviving  partner  can  be  sued  only  for  an 
account,  and  not  for  any  single  item.  31  A. 
153,  Walmslev  vs.  Mendelsohn. 

Salb. — ^Property  can  not  be  sold  under  a 
fi.  fa..  24  A.  472;  18  A.  476;  25  A.  472; 
29  A.  U8,  Hall  &  Lisle  vs.  Belden;  30  A.  7, 
Watson  vs.  Bondurant;  26  A.  230,  Hawley, 
etc.,  vs.  Bank. 

The  fact  that  succession  property  Is  ad- 


vertised for  sale  in  another  cause  does  not 
necessarily  render  the  sale  invalid.  19  A. 
107,  Bossier  vs.  Kennedy. 

A  mortgage  creditor  having  failed  to  take 
any  action  to  foreclose  can  not  oppose  order 
of  sale  by  succession  of  mortgaged  prop- 
erty, on  the  ground  that  tbe  property 
no  longer  belonged  to  the  succession,  but 
to  a  third  person,  who,  in  purchasing 
property  from  decedent,  had  assumed  ta 
pay  his  (the  creditor's)  debt.  30  A.  187, 
Succession  of  Tabary. 


Art.  1141  [1134].  Id.  Accounting  by  Surviving  Partner ; 
Supervision  by  Curator.  During  the  time  the  administration 
of  the  surviving  partner  continues,  the  curator  of  the  vacant  suc- 
cession or  of  the  absent  heirs  of  the  deceased  has  a  right  to  demand 
from  him,  from  time  to  time,  an  account  of  his  situation,  and  to 
exercise  over  the  partnership  affairs  the  same  superintendence 
which  the  deceased,  during  his  life,  could  have  exercised. 

1103;  3L.  274. 


Art.  1142  [11351.  Id.  No  Commissions  to  Surviving 
Partner ;  Expenses.  The  surviving  partner,  who  has  thus  ad- 
ministered the  partnership  concerns  and  liquidated  them,  has  no 
right  to  any  commission  therefor. 

But  lawful  and  necessary  expenses  incurred  for  the  advantage 
of  the  partnership,  during  this  administration,  are  borne  by  the 
succession  in  proportion  to  the  interest  of  the  succession  in  the 
partnership. 

6L.  107;  3N.  S.  707. 

mutate  p^8  coet  when  defendant  fails  to 
««tabltah  will.  6  L.  107,  Sterling'9  Exr. 
Ts.  Good. 
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Art.  1143  [1136].  Id.  Heir  Present;  Stipulation  as  to 
Term  of  Partnership.  If  any  one  of  the  heirs  of  the  deceased  part- 
ner is  present  or  represented  in  the  State,  the  surviving  partner 
has  no  right  to  retain  his  part  of  the  partnership  property,  no  more 
than  the  parts  of  the  other  heirs  who  are  absent,  if  the  heir  oppose  it 
and  accept  the  succession  purely  and  simply ;  unless  in  the  act  of 
partnership  it  be  stipulated  that  the  surviving  partner  shall  be 
entrusted  with  the  liquidation  of  the  partnership  concerns,  for  in 
this  case  such  a  stipulation  must  be  carried  into  effect. 

2880,  2882;  15  A.  ^7;  1  L.  384,  LoulBlana  Bank  vs.  Kenner's  Socoeflslon. 

Art.  1144  [1137].  Partition  of  Property  Held  in  Com- 
mon. Except  in  the  case  in  which  the  surviving  partner  of  a 
commercial  house  obtains  the  administration  of  the  partnership 
property,  as  is  established  in  the  preceding  articles,  the  property, 
which  the  [deceased  possessed  in  common  or  in  partnership  witii 
others,  must  be  divided,  either  in  kind  or  by  sale,  as  the  judge, 
before  whom  the  suit  for  partition  is  brought,  may  order. 

3  R.  44. 


Art.  1145  [1138].  Partition  Hust  Be  Judicial.  Whether 
this  partition  be  made  in  kind  or  by  sale,  it  must  be  made  in  the 
manner  and  form  prescribed  in  the  laws  of  this  title,  relative  to 
judicial  partitions. 

1292,  1294, 1322;  C  P.  1020;  11  M.  443,  Western  et  al.  vs.  Hime;  7  N.  S.  311,  Waldh 
vs.  McNutt'8  Syndics;  11  M.  465,  Norris'  Heirs  vs.  O/^den's Executor. 


Where  there  has  been  a  separation  of 
property  the  sorvlvlDg  spouse  Is  not  a  sur- 
vfvlng  partner  In  community.  49  A.  1478, 
Aronsteln  vs.  Irrlne. 

Purchase,  though  absolutely  null  In  one 


sense,  may  be  ratified.  38  A.  598,  Prothro 
ft  al,  vs.  Protho  et  al;  38  A.  744,  Heirs  of 
Wood  vs.  Nlcholls. 

Absolute  and  relative  nulliUes.  11  M.  2»; 
9  L.  351 ;  14  L.  123. 


Art.  1146  [1139].  Purchase  of  Trust  Property  by  Cu- 
rator, Tutor,  etc.  Every  curator  of  vacant  successions  or  of 
absent  heirs  is  prohibited  from  purchasing  by  himself  or  by  means 
of  a  third  person,  any  property,  movable  or  immovable,  entrusted 
to  his  administration,  under  the  pain  of  nullity  and  responsibility 
for  all  damages  caused  thereby. 

Any  executor,  administrator,  curator  of  vacant  successions,  or 
tutor,  may  purchase  at  the  sale  of  the  effects  of  the  deceased,  whose 
estate  he  may  represent,  when  he  is  the  surviving  partner  in 
community  or  ordinary  partnership,  or  an  heir  or  legatee  of  the 
deceased ;  and  all  purchases  so  made  shall  be  considered  as  valid 
and  binding  as  though  made  by  any  disinterested  party,  and  shall 
have  full  force  against  minors,  interdicted  persons  and  married 
women. 

(Amended) ;  1343, 1790;  C.  N.  1596;  14  L.  Ill ;  18  L.  352;  8  A.  538;  8  A.  445;  9  A. 
232;  14  A.  629;  15  A.  253,  581 ;  16  A.  325;  R.  S.,  Sees.  12, 1111,  1469, 8700,  8886;  Acts  1840, 
p.  123,  Sec.  1;  Acte  1854,  p.  155;  Acts  1855,  p.  78;  34  A.  1017;  4  Howard,  659. 
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A  representative  who  is  neither  heir,  rep- 
resentative, nor  partner,  can  not  buy.  37  A. 
^5,  Snccession  of  Stanbrough. 

Where  there  has  been  a  separation  of 
property  the  surviving  spouse  is  not  a  sur- 
viving partner  in  community.  49  A.  1478, 
Aronstein  vs.  Irvine. 

Purchase,  though  absolutely  null  in  one 
sense,  may  be  ratified.  33  A.  598.  Prothro 
«/  al,  vs.  Prothro  r/  al,  33  A.  744,  Heirs 
of  Wood  vs.  Nicholls. 

Al>solute  and  relative  nullities.  11 M.  293; 
9  L.  361 ;  14  L.  123. 

So,  if  bought  by  person  interposed,  even 
vendee  at  probate  sale  of  curator  may  re- 
fuse to  comply  with  the  sale  of  property 
bought  by  curator  in  such  manner  from 
former  successions.  9  A.  232. 

The  nullity,  if  demanded  by  the  heirs,  is 
absolute,  37  A.  275,  Succession  of  Stan- 
brough. 

The  fact  that  a  curator  is  mortgage  cred- 
itor does  not  entitle  him  to  purchase.  lb. 

An  administrator  purchasing  is  a  posses- 
sor in  bad  faith.  33  A.  744,  Heirs  of  Wood 
vs.  Xicholls. 

The  widow  in  community^  though  admin- 


istratrix, may  purchase.  28  A.  269.  Davidson 
vs.  Davidson;  38  A.  627,  Cochran  vs.  Vio- 
lett. 

Property  mortgaged  to  succession  can  be 
bought  by  administrator.  95  A.  918,  So- 
journer vs.  Fourney. 

Adjudication  to  party  interposed  or  pro- 
curea  by  combination  of  administrator  with 
others  to  depress  bidding,  is  null.  27  A. 
241.  Ambrose  vs.  March;  30  A.  1017,  Chaffe 
vs.  Fanner;  9  A.  232. 

So  is  a  sale  to  a  partner  of  administrator 
for  the  partnership.  38  A.  814,  Carroll  vs. 
Cocicerham. 

So  is  a  sale  by  the  purchasing  adminis- 
trator to  one  acquainted  with  the  facts  of 
his  illegal  purchase.  36  A.  787,  Meyer  vs. 
Farmer. 

Temdbr  ofPricb  does  not  have  to  be 
made  by  the  heir  who  attacl^s  the  sale  pre- 
vious to  suit.  38  A.  830,  Succession  of  Com- 
magerer;  36  A.  234,  Stanbrough  vs.  McClel- 
land; 33  A.  746,  Heirs  of  Wood  vs.  Self;  33 
A.  769,  Self  vs.  Taylor. 

Purchase  by  a  tutor  administering  is  an 
absolute  nullity;  not  merely  voidable,  but 
void.  49  A.  1478,  Aronstein  vs.  Irvine. 


Art.  1147  [1140].  Care  Required  and  Accountability  of 
Curator.  Every  curator  of  a  vacant  succession  or  of  absent  heirs 
is  bound  to  take  care  of  the  effects  intrusted  to  him  as  a  prudent 
administrator,  and  to  render  an  exact  and  faithful  account  of  the 
fruits  and  revenue  they  produce.  He  is  responsible  for  all  damages 
caused  by  his  misconduct. 


1126;  3  L.  278. 

Bis  sureties  are  responsible  with  him  for 
property  transferred  to  heirs,  to  secure 
property  of  the  estate.    19  Howard,  116. 

Duties,  Powers  and  Responsibilities  : 
CuRATOBJ*,  Executors  and  Administra- 
tors.— He  must  cause  inventory  and  ap- 
praisement to  be  made.  3  L.  278,  Prall  vs. 
Feets,  Curator. 

fie  must  Veep  a  banic  book,  etc.  il50; 
R.  8.  1820,  1821 ;  32  A.  557,  Succession  of 
Bomte. 

fie  must  not  pledge  the  property  of  the 
succession.    31 4S. 

fie  can  not  even  transfer  negotiable  par  ers 
without  an  order  of  court.  17  A.  17,  Bur- 
bank  vs.  Payne  A  Co. ;  2  L.  828 ;  7  N.  S.  113 ; 
6  Wal.  712. 

Mutt  render  accounts  every  twelve  months. 
1191.    See  also  R.S.  1820. 

He  can  not  discount  without  order  of  court. 
41  A.  210,  Succession  of  Dube. 

An  administrator  can  not  bind  the  estate 
by  wronefnl  acts,  nor  give  up  its  rights. 
3^  A.  346,  Lamorere  vs.  Succession  of  Cox; 
36  A.  669,  Hoss  &  Elder  vs.  Jones. 

Executor  ren>on8ib]e  lor  money  left  by 
tif  na  in  the  hands  of  a  merchant  or  partner- 
sblp  to  which  he  belongs.    30  A.  75,  Succes- 


sion of  Bay  ley;  31  A.  311,  Succession  of 
Stone. 

Executor  may  wlien  necessary,  employ  a 
keeper  of  sut-cession  property  that  can  not 
be  rented.  30  A.  133,  Succession  of  Dor- 
vlUe. 

Administrator  is  liable  for  loss  occasioned 
by  fault  of  his  agent  or  himself.  29  A. 
743,  Succession  of  Harris. 

Administrator  might  receive  purchase 
price  of  snccession  property  in  Confederate 
money  when  tbat  was  the  onlv  circulating 
medium.    29  A.  577,  Succession  of  Womack. 

Executrix  who  acted  with  care  and  dis- 
cretion is  not  liable  for  losses  which  were 
the  inevitable  result  of  war.  31  A.  169, 
Stirling  vs.  Lawrason. 

Administrator  *s  liable  for  losses  occa- 
sioned by  his  disobedience  to  orders  of 
court,  and  failure  to  collect  succession 
debts.    3'i  A.  325,  Succession  of  Coco. 

Administrator  is  not  permitted  to  acquire 
by  tax  sale  property  mortgaged  to  succes- 
sion.   35  A.  936,  Thomas  vs.  Blenvenu. 

Where  succession  property  is  sold  under 
executory  process  of  ordinary  court,  admin- 
istrator is  not  liable  for  sheriff's  wrongful 
acts.    31  A.  173,  Succession  of  Gollain. 
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Art.  1148.  Civil  Code  op  Louisiana. 

Art.  1148  [1141].    Interest  on  Succession  Funds ;  Use 

of.  A  curator  of  a  vacant  succession  or  of  absent  heirs,  owes  no 
interest  on  the  sums  of  money  in  his  hands  belonging  to  the  suc- 
cession which  he  administers,  but  he  is  forbidden  from  using  them 
on  his  private  account,  under  the  pain  of  dismissal  and  responsibil- 
ity for  all  damages  caused  thereby. 

C.  P.  1007;  3  L.  191;  3  A.  353;  Acts  1837,  p.  96,  Sec.  3. 


Tutor  or  curator  owes  interest  unless  the 
money  be  invested  promptly.  3  L.  194. 
Fulton's  Heirs  vs.  Curtis  Heirs. 


Curator  owes  interest  when  be  is  ordered 
to  pay  over  and  neglects.  3  A.  355,  Sar- 
gent vs.  Davis. 


Art.  1149  [1142].    Account  Bond  to  be  Kept  by  Curator. 

Curators  of  vacant  successions  and  of  absent  heirs  are  bound  to 
keep  a  book  containing  the  accounts  of  their  administration,  which 
they  shall  cause  to  be  paraphed  at  the  beginning  and  at  the  end, 
each  page  to  be  numbered  by  the  judge  who  has  appointed  them, 
or  by  his  clerk,  in  which  they  shall  state,  in  the  order  of  their 
dates,  the  sums  they  may  receive  and  pay  for  the  account  of  the 
succession  they  administer,  or  the  heir  they  represent ;  and  also 
the  debts  >  which  the  succession  owes,  according  to  their  best 
information. 

C.  p.  997;  Acts  1837,  p.  95,  Sees.  3,  4;  Acte  1855,  p.  78. 

Art.  1150,  Deposit  of  Funds  in  Bank ;  Withdrawal ; 
Penalties.  All  executors,  administrators,  curators  and  syndics 
shall  deposit  all  moneys  collected  by  them,  as  soon  as  the  same 
shall  come  into  their  hands,  in  one  of  the  chartered  banks  of  this 
State,  or  in  one  of  their  branches,  allowing  interest  on  deposits,  if 
there  be  one  in  the  parish.  They  shall  keep  a  bank  book  in  their 
official  name,  and  shall  on  no  account  withdraw  the  deposits,  or  any 
part  thereof  until  a  tableau  of  distribution  shall  be  homologated,  or 
unless  ordered  by  a  competent  court,  and  then  only  to  pay  such 
debts  as  may  be  ordered  for  payment.  On  failure  to  comply  with 
the  provisions  of  this  section,  they  shall  be  condemned  jointly  and 
severally  with  their  securities  to  pay  to  the  use  of  the  estate  twenty 
per  cent,  interest  per  annum  on  the  amount  not  deposited  or  with- 
drawn  without  authority,  besides  all  special  damage  suffered,  and 
shall  be  dismissed  from  office. 

(New  Artiile);  R.  S.,  Sec.  7, 1106,  1463,  3695;  Acts  1855,  p.  78,  Sec.  2. 

Where  exerntor  has  been  dismissed  and   j       Enforcement  of   penaUies  is  left  fo  the 
fined  20  per  cent,  damage'*  and  an  executor      discretion    of    the  court.     39  A.  704.  Sue 


siib-equenily  appointed  h^s  in  a  suit  subse- 
quently brought  for  an  account  recovered  a 
judgment  for  a  smaller  amount  than  he  had 
been  condemned  to  pay  the  20  per  cent.  on. 
the    per   cent,   is  to  be    collected  on  the 


cession  of  Sparrow ;  34  A.  33,  CoDgre^aiion« 
etc.,  vs.  Farrelly. 

Failure  to  deposit  in  ban  It  is  not  exciH^ed 
because  the  executor  has  used  the  money 
to  pav  privileged  d^-bts  without  autborliy 


smaller  sum.    6  A.  103,  FinK  vs.  Martin.         i  of  court.  32  A.  557,  Succession  of  Boutte. 

Art.  1151.  Production  of  Bank  Book;  Rendition  of 
Account;  Penalties.  Any  creditor  or  other  person  interested 
may  at  the  regular  sittings  of  the  courts  in  New  Orleans  and  in 
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Of  Successions.  Art.  1154. 

the  country,  as  well  during  the  vacation  as  the  sitting  of  the  court 
having  jurisdiction,  file  in  the  court  of  the  judge  having  jurisdic- 
tion a  motion  to  know  whether  any  executor,  administrator,  curator 
or  syndic  has  any  funds,  and  he  shall  be  bound  within  ten  days  to 
file  a  true  statement  of  his  accounts  and  his  bank  book,  if  he  has 
one,  showing  the  amount  of  funds  collected  by  him,  and  on  failure 
so  to  do,  shall  be  dismissed  from  office  and  pay  ten  per  cent,  per 
annum  interest  on  any  sums  for  which  he  may  be  responsible. 

(New  Article) ;  R.  S.  1106, 1464, 8696;  Acts  1856,  p.  78,  Sec.  3;  R.  S.  1821, 1464. 

A  uniyersal  le^tee  who  has  qualified  as 
execatrix  and  who  in  a  proceeding  to  com- 
pel her  to  give  bond  has  been  condemned 
to  file  an  account  as  execatrix,  can  not  deny 
her  quality  as  executrix  and  set  up  that  she 
has  accepted  unconditionally.  85  A,  881, 
Succession  of  Frazer. 

Proceeding  by  rule  tmder  this  article  is 


expressly  authorized.  37  A.  406,  Succession 
of  Townsend. 

Service  of  notice  is  sufficient.  Citation 
and  ten  days  to  answer  not  required.  31  A. 
116,  State  ex  rel.  Farmer  vs.  Judge. 

Defaulting  executor  absent  for  40  years 
condemned  on  return  to  restore  money  and 
20  per  cent,  per  annum  interest.  26  A.  567, 
Succession  of  Hogan. 


Art.  1152  [1143].  Id.  When  Ordered.  The  exhibition  of 
these  books,  thus  kept  by  these  curators,  may  be  ordered  by  the 
judge  who  has  appointed  them,  as  often  as  he  shall  think  proper, 
or  as  he  may  be  requested  to  order  it  by  a  creditor  of  the  succession, 
or  by  the  counsel  of  the  absent  heirs  of  the  deceased. 

Art.  1153  [1144].  Departure  of  Curator  from  State ;  Ac- 
count ;  Substitutes.  The  curator  of  a  vacant  succession  or  of 
absent  heirs,  who  wishes  to  absent  himself  from  the  State  for  a 
time  exceeding  one  year,  must  cause  his  place  to  be  filled  by  some 
other,  and  render  an  account  of  his  administration  to  the  judge  who 
has  appointed  him ;  otherwise  he  may  be  compelled  to  give  security 
not  to  depart  without  rendering  his  account  and  paying  the  balance 
due,  if  there  be  any. 

R.  8. 1471 ;  Acta  1847,  p.  115. 

Art.  1154  [1145].  Temporary  Absence ;  Special  Recorded 
Power  of  Attorney.  The  curator,  administrator  or  executor  who 
only  wishes  to  be  absent  for  a  time,  ought  not  to  lose  the  adminis- 
tration of  the  succession  on  that  account ;  provided  he  leave  with 
some  person  residing  in  the  parish  where  the  succession  is  opened, 
or  in  an  adjoining  parish,  his  general  and  special  power  of  attorney, 
to  represent  him  in  all  the  acts  of  his  administration,  and  deposit 
an  authentic  copy  of  his  power  of  attorney,  before  his  departure,  in 
the  office  of  the  recorder  of  mortgages  in  and  for  the  parish  where 
such  succession  has  been  opened,  which  power  of  attorney  shall  be 
duly  registered. 

358;  10  A.  547;  18  A.  153;  R.  H.,  Sees.  14,430, 1112,  1471,  3638,  3828,  2349;  Act  1847, 
p.  115;  7  A.  476,  Succeesion  of  HcDonougb;  10  A.  547,  Scott  ^s.  Lawson. 


Sxecutor  can  only  leave  agent  for  limited 
Ume  Aod  tpedai  purpose.  86  A.  538,  Sacces- 
•Ion  of  Kate  Townsend. 


Executor  refusing  to  take  oath  of  alle- 
giance and  going  beyond  jurisdiction  be- 
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comes  functus  offiicio.  20  A.  81,  Succession 
of  Voeel;  19  A.  22,  Succession  of  Poindex- 
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Art.  1155.  Civil  Code  op  Louisiana. 

Art.  1155  [1146].  Contracts  and  Suits  by  Curators.  The 

curators  of  vacant  successions  and  of  absent  heirs  act  in  their 
names  and  quality,  in  all  contracts  or  other  proceedings  in  which 
the  succession  or  the  heirs  which  they  represent  are  interested,  and 
appear,  in  all  suits,  in  which  they  are  obliged  to  act  in  that  capac- 
ity, either  as  plaintiffs  or  as  defendants, 
c.  P.  111. 

Agent  of  executor  ig  responsible  to  execu- 
tor and  not  to  heir.  33  A.  694,  Denegre  vs. 
Denegre. 

Art.  1156  [1147].  Powers,  Embrace  What?  The  powers 
of  curators  of  vacant  successions  and  of  absent  heirs,  when  the  lat- 
ter are  all  absent  from  and  not  represented  in  the  State,  extend  to 
all  the  effects  of  the  succession. 

C.  P.  111. 

Art.  1157  [1148].  Id.  When  Curator  Represents  Only 
Some  of  the  Heirs.  The  powers  of  curators  of  absent  heirs, 
who  only  represent  some  of  the  heirs  of  the  deceased,  extend  only 
to  the  portion  which  comes  to  these  heirs  by  the  partition  made  of 
the  effects  of  the  succession. 

Until  this  partition  is  made,  these  curators  have  no  other 
power  over  the  effects  of  the  succession  than  that  which  a  copro- 
prietor  has  over  the  undivided  property  which  he  possesses  in  com- 
mon with  other  persons. 

11  L.  439;  Slgur  et  a!„  vs.  Sorrel  et  ux. 


SECTION  5. 

Of  the   Causes  for  which  a   Curator  of  a  Succession  May  be   Dismissed  or 

Superseded, 

Art.  1158  [1149].  Causes  for  Dismissal  of  Curaton  The 

curator  of  a  vacant  succession  or  of  absent  heirs  must  be  dismissed 
by  the  judge  who  has  appointed  him : 

1.  If  he  is  unfaithful  in  his  administration,  or  if  it  be  proved 
that  he  has  made  use  of  moneys  intrusted  to  him  as  curator  for  his 
private  account. 

2.  If  he  absent  himself  for  a  time  exceeding  one  year  without 
having  provided  for  his  place  being  filled  by  another,  and  rendered 
his  account. 

3.  If  he  absent  himself  temporarily  from  the  State  without 
having  left  a  special  power  of  attorney  with  some  one  to  represent 
him  in  his  administration  as  curator,  and  the  succession  suffers  any 
injury  thereby; 

4.  If  the  judge  of  the  place  where  the  succession  is  opened, 
orders  him  to  produce  his  account  book,  which  he  ought  to  keep 
for  the  succession,  and  he  refuses  or  neglects  to  obey  this  order ; 
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Op  Successions.  Art.  1161. 

5.  If  he  fails  to  keep  a  bank  book  and  to  comply  with  Article 
1150  of  this  Code. 

1163,  1154,  3070;  C.  P.  1013,  1014;  R.  S.  3868;  Acts  1837,  p.  95,  Sees.  3,  4. 


C AUSRS  FOR  Removal,  Absence,  10  A  .5  47, 
Scott  vs.  YansoQ ;  notes  under  1164  and  1036^ 

Failure  to  tile  an  account  within  the  year, 
does  not  justify  removal.  28  A.  800,  Suc- 
cession of  Head. 

Refusing  to  take  the  oath'  of  allegiance 
and  going  out  of  jurisdiction  is  a  ground 
for  dismissal.  19  A.  22,  Succession  of  Poin- 
dexter,  20  A.  81,  Succession  of  Vogel;  28  A. 
377,  Hel>ert  vs.  Jackson. 

Vide  cont»a,  29  A.  798,  C.  and  T.  vs. 
Sigur. 


Errors  of  judgment  not  amounting  to 
malfeasance  do  not  justify  removal.  39  A. 
696,  Succession  of  Sparrow. 

Dismissed  representative  must  render  an 
account  to  his  successor  and  is  not  entitled 
to  credits  for  debts  paid  loithovt  authorization, 
36  A.  814,  Ohaffe  vs.  Farmer. 

Administrator  who  regards  the  interests 
of  others  more  than  of  the  succession  he 
represents  is  unfaithful.  28  A.  787,  Travis 
vs.  Insley. 


Art.  1159  [1150].  Removal  of  Curator.  The  curator  may 
be  superseded  by  the  judge  who  has  appointed  him  : 

1.  If,  three  days  after  having  been  appointed  curator,  he 
refuses  or  neglects  to  give  the  security  required  of  him  by  law ; 

2.  If,  after  his  appointment,  he  has  failed  or  obtained  a  respite 
from  his  creditors ; 

3.  If,  in  his  administration^  he  commit  any  faults  which  prove 
his  incapacity  or  negligence. 

1132;  R.  S.  17, 1474,  3717,  3738,  3869. 

Art.  1160  [1151].  Proceedings  to  Remove  or  Dismiss 
Must  be  by  Suit.  In  those  cases  in  which  the  judge  shall  think 
there  is  reason  to  dismiss  or  supersede  a  curator  of  a  vacant  succession 
or  of  absent  heirs,  or  shall  be  required  to  dismiss  or  supersede  him  by 
any  party  interested,  he  is  bound  to  charge  the  counsel  of  the 
absent  heirs  to  institute  a  suit  to  that  effect  before  him,  and  the 
counsel  is  bound  to  institute  it  accordingly. 

The  decision  of  the  judge  on  this  question,  is  subject  to  an 
appeal,  but  may  be  previously  executed  notwithstanding  the  appeal. 

Opposition  to  aceoant  and  petition  to  *  Appeal. — Suspensive  appeal  not  allowed 
renooYe  may  be  cumulated.  33  A.  1021,  !  from  a  judgment  of  removal.  37  A.  408, 
Gmj  V8.  Waddell.  I  Succession  of  Townsend. 

SacceMor  should  sue  removed  adroinis-  '  Administrator 
muor  for  an  account  not  for  a  specific  sum.  ;  appointing  a  sm 
36  A.  845,  Granger  vs.  Ruch.  ,  sion  of  Bedford 


Snecessor  should  sue  removed  adroinis-  '      Administrator  may  appeal  from  an  order 
muor  for  an  account  not  for  a  specific  sum.   ;  appointing  a  successor.    38  A.  244,  Succes- 


Art.  1161  [1152].  Value  of  Estate  Determines  Appellate 
Court.  In  all  cases  of  appeal  to  the  Supreme  Court  from  the  deci- 
sions relating  to  the  administration  of  the  property  of  minors,  of 
persons  interdicted,  of  absent  persons,  the  amount  or  value  of  the 
succession  or  of  the  property  administered,  shall  determine  whether 
that  court  has  jurisdiction  or  not. 

C.  P.  1049,  1051 ;  9.  A.  370. 
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Civil  Code  op  Louisiana. 

SECTION   6. 


Of  the  Sale  of  the  Effects  and  of  the  Settlement  of  Successions  Administered  by 

Curators. 

Art.  1162  [1153].  Sale  of  Movables,  Perishable  or 
Costly  to  Keep.  When  there  are  in  a  vacant  succession,  or  a 
succession  in  which  the  heirs  or  part  of  them  are  absent  from  and 
not  represented  in  the  State,  movable  effects  which  are  perishable 
or  costly  to  keep,  the  judge  of  the  place  where  the  succession  is 
opened,  can,  before  a  curator  is  appointed,  order  the  sale  of  them 
in  the  form  and  manner  hereafter  prescribed. 

1670. 


Who  may  purchase,  1146. 

Sales  of  property  belonging  to  iDSolvent 
estates  or  succeRsioDS  are  In  the  nature  of 
proceedings  imem,    18  How.  502,  503. 


Sale  may  be  enjoined  by  heirs  if  decedent 
owed  no  debts  and  they  offer  to  pay  the 
succession  debts  and  legacies.  d6  A.  300, 
Hearsey  vs.  Bates. 


Art.  1163  [1154].  Sale  of  Other  Movables.  The  curator  is 
bound,  in  ten  days  after  his  appointment,  to  demand  that  all  the 
remaining  movable  effects  found  in  the  succession  intrusted  to  his 
administration,  be  sold. 


C.  P.  990;  Acts  1855,  p.  76. 

When  property  is  pold  at  instance  of 
creditors  for  cash^  it  must  bring  appraise- 
ment, bat  in  case  it  does  not  bring  appraise- 
ment it  is  to  be  sold  on  a  credit  of  twelve 
montlis.    C.  P.  990. 

Sale  of  rights  and  credits  is  not  encour- 
aged. 38  A.  176,  HoUidayvs.  Holliday; 
3247. 


Worthing  animals  are  not  required  to  be 
sold  apart  from  the  succession.  38  A.  611, 
Succession  of  My  rick. 

Under  the  Constitutions  of  1845, 1852  and 
1864  the  clerks  of  court  could  grant  orders 
of  sale  of  succession  property.  38  A.  651, 
David  vs.  Scribner. 


Art.  1164  [1155].  Sale  of  immovables.  With  respect  to 
immovables  belonging  to  the  succession,  the  curator  is  bound  to 
wait  thirty  days  after  his  appointment,  before  he  demands  the  sale 
of  them,  in  order  that  he  may  know,  from  the  information  he  may 
get  concerning  the  debts  of  the  succession,  if  it  be  necessary  to 
sell  them  in  order  to  pay  the  debts. 

See  1165,  1166,  1167  and  notes;   0.  P.  991;  5  M.  382;  8  N.  S.  158;   11  L.  149;   10  R. 
396;   9  A.  107,  112;  16  A.  420;   20  A.  355. 


The  cerliftcate  of  the  judge  who  makes 
the  sale  is  sufficient,  evidence  of  it.  5  M. 
382,  Zamico  vs.  Habine;  8  N.  S.  158,  Bueh- 
nell  vs.  Brown's  Heirs. 


If  the  ountor  can  get  the  informatioii 
that  is  necessary  to  pay  debts  before  the 
thirty  days  he  will  not  have  to  wait.  42  A. 
125,  Succession  of  Thompson. 


Art.  1165  [1156J.  Order  for  Sale  of  Immovables.  At  the 

expiration  of  the  thirty  days,  if  the  amount  of  debts  known  is 
such  that  it  is  necessary  to  sell  the  whole  or  a  part  of  the  immov- 
able property  which  belongs  to  the  succession,  the  curator  shall 
present  his  petition  to  the  judge  who  has  appointed  him,  to  obtain 
an  order  for  the  sale  of  this  property,  or  of  such  a  part  as  may  be 
necessary  to  pay  the  debts  of  the  succession. 

See  notes  to  1166  and  1167;  342,  1062;  C.  P.  990,  991,  992;   11  L.  149;   10  R.  896; 
9  A.  107;  16  A.  420;  20  A.  855;  42  A.  127,  Succession  of  Thompson. 
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Art.  1166. 


Sale  good  as  to  purchaser  if  ordered  in 
less  than  thirty  days  from  giringof  bond 
by  curator.  11  L.  149,  Michers  Heirs  vs. 
MichePs  Administrator. 

Sale  of  property  in  one  parish  may  l>e 
made  in  another  under  order  of  court  in  a 


Buccei»sion.     43    A.    322,    Alexander    vs. 
Bourdies. 

Attorney  for  ab.^ent  heirs  may  assent  to 
sale.  11  L.  166,  Michel's  Heirs  vs.  MicheKs 
Administrator. 


Art.  1166  [1157].  Notice  to  Counsel  of  Absent  Heirs; 
Hearing ;  Order  of  Sale.  This  petition  of  the  curator  must  be 
notified  to  the  counsel  of  the  absent  heirs,  and  the  judge,  after 
having  heard  him,  shall  order  the  sale  of  all  or  such  part  of  the 
immovables  which  belongs  to  the  succession,  as  may  appear  to 
him  necessary  in  order  to  discharge  the  debts. 

Notes  to  1167;  4  L.  259,  Bennett's  Syndic  vs.  Ferguson;  5  L.  489;  2  A.  966;  20  A.  355. 


Wbere  administrator  sells  without  order 
of  court  and  for  less  than  appraised  value, 
he  is  liable  for  loss.  29  A.  743,  Succession 
of  Harris. 

Executrix  can  not  obtain  ex  parte  order  to 
sell  property  of  succession  to  effect  a  parti- 
tion thereof  between  her  and  the  heirs.  31 
A.  802,  Slate  ex  rel,  Moore  vs.  Judge. 

Administrator  can  not  provolce  partition 
sale.    40  A.  577,  Succession  of  Dnmestre. 

As  to  power  of  court  to  fix  terms  of  sale, 
see  30  A.  924,  Succession  of  Lacroix;  33  A. 
466,  Succession  of  Hood. 

Sale  may  be  ordered  so  as  to  take  place 
in  summer.  40  A.  620,  Lehman,  Abraham 
A  Co.  vs.  Warlev. 

INVINTORY.— See  1106, 1109, 1111. 

ExBCUTORT  Process.— The  holder  of  a 
special  mortgage  may  obtain  an  order  of 
eelznre  and  sale  in  a  court  of  ordinary  juris- 
dIcUon.  30  A.  323,  Gaily  vs.  Dowling;  31 
A.  112,  Berens  vs.  Executors  of  Boutte. 

Notice  of  executory  proceedings  may  be 
to  the  executor  and  lo  heirs  of  age  who 
hBTe  accepted  and  are  in  possession.  30  A. 
1315,  Gillespie  vs.  Citizens  Banlc. 

After  issuance  of  order  of  seizure  and  sale 
it  is  too  late  for  probate  court  to  order  sale. 
95  A.  601,  Gilbeau  vs.  Wiltz;  32  A.  246, 
Lanoorere  vs.  Succession  of  Cof . 

A  sale  by  a  probate  court  pendine  injunc- 
tion of  executory  process  is  null.  3^  A.  984, 
Sacoeasion  of  Cox. 

The  Second  District  Court  in  New  Orleans 
had  power  to  issue  order  of  seizure  and  sale. 
81  A.  52,  Wisdom  vs.  Bucl^ner. 

When  succession  property  is  sold  under 
executory  process  the  purchaser  can  not  be 
required  to  bring  the  price  into  the  succes- 
Bion  for  distribution.  32  A.  412,  Succession 
of  Dougherty. 

Effect  of  Sale  on  Mortgage.— A 
protMUe  sale  divests  only  those  mortgages 
unposed  by  the  deceased,  not  Uiose  aSfect- 
ini^  tbe  property  when  he  acquired  it.  31  A. 
791,  Powell  YB.  Hayes. 


Where  by  the  effect  of  probate  sale  the 
mortgage  is  transferred  to  the  proceeds, 
reinscription  is  not  required.  33  A.  369, 
Succession  of  Rhea. 

Payment  vs.  Retention  of  Price— 
Purchaser  holding  first  special  mortgage 
may  retain  amount  thereot  on  giving  secu- 
rity for  amount  of  privilege  debts  priming 
his  mortgage.  29  A.  384,  Succession  of 
Triche;  30  A.  1108,  Tertrou  vs.  Dinand; 
39  A.  1057,  Succession  of  Forstall;  34  A. 
662,  Morris  vs.  Cain's  Executors;  30  A.  323, 
Galley  vs.  Dowling;  30  A.  1071,  Succession 
of  Patrick. 

But  the  amotmt  of  general  mortgages  can 
not  be  reUined.  Id,  38  A.  256,  'i^ssier  vs. 
Bourgeois. 

Auctioneer  may  reserve  his  costs,  com- 
missions and  expenses  from  proceeds.  29 
A.  437,  Succession  of  Dowler. 

Administrator  not  liable  for  receiving 
price  in  Confederate  money  when  that  was 
the  only  currency.  32  A.  835,  Succession 
of  Herron 

If  the  price  be  not  paid  executor  may  sue 
to  rescind.    30  A.  1196,  Snider  ys.  Cutliff. 

Injunction  of  Sale. 

Beneficiary  heir  may  enjoin  sale  on  alleg- 
ing payment.  32  A.  124,  Vance  vs.  Caw- 
thorn. 

May  enjoin  on  ground  that  debt  is  not 
really  due.  40  A.  620,  Lehman,  Abraham  & 
Co.  vs.  Wooley. 

Legal  representative  of  minor  heir  may 
enjoin  sale  to  pay  a  void  judgment.  30  A. 
160,  Bienvenu  vs.  Parker. 

Attorney  fob  Absent  Heirs. 

Failure  to  appoint  or  to  notify  him  of 
application  for  sale  does  not  absolutely  vi- 
tiate. 31  A.  276,  Heirs  of  Herrimau  vs. 
Janney. 

He  may  appeal  suspensively  from  order 
of  sale.  37  A.  830,  State  ex  rel  Upton  vs. 
Judge. 

He  may  assent  to  sale.  11  L.  155,  Michers 
Heirs  vs.  MlchePs  Curator. 

Annulment  of  Sale  for  Irreoulabi- 

TIB8. 
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If  the  sale  was  irregular  but  proceeds 
were  used  to  pay  debts  the  sale  can  not  be 
attacked  without  previous  tender  of  price 
to  nn(  cent  purchaser.  30  A.  1233,  Blanton 
vs.  Ludelin^;  30  A.  170,  Brown  vs,  Bouny; 
32  A.  295,  Succession  of  Fluker;  31  A.  451, 
Dupre  vs.  Soye;  30  A.  891,  Sharkey  vs. 
Bankston;  34  A.  117,  Lesseps  vs.  Lapene. 

If  purchaser  was  in  bad  faith,  he  is  not 
entitled  to  restitution.  31  A.  372,  Germaine 
vs.  Mallerick. 

Notice  to  Heirs.— If  succession  is  in- 
solvent, heirs  need  not  be  notified  of  appli- 
cations to  sell.  34  A.  117,  Lesseps  vs.  La- 
pene; 38  A.  759,  Orial  vs.  Hemdon. 


Family  Meeting.  -  On  behalf  of  minors 
not  necessary  when  sale  is  to  pay  debts. 
28  A.  269,  Davidson  vs.  Davidson;  35  A. 
296,  Succession  of  Merrick;  32  A.  292,  Suc- 
cession of  Fluker. 

Community  Property.— May  be  sold  in 
the  husband's  succession  to  pay  community 
debts.    38  A.  759,  Orial  vs.  Hemdon. 

The  whole  of  the  community  property 
must  be  sold  and  not  merely  the  wife's  in- 
terest.   38  A.  141,  Succession  of  Bright. 

Enforcement  of  Sale.— Probate  court 
can  enforce  compliance  with  bid  on  rule,  or 
may  order  resale  at  purchaser's  risk.  28  A. 
87,  Succession  of  Haggerty;  2611. 


Art.  1167  [1159].  Sale  at  Public  Auction;  Advertise- 
ments. In  all  cases  in  which  the  sale  is  ordered  of  property 
belonging  to  vacant  successions  or  to  those  of  which  any  of  the 
heirs  are  absent  from  and  not  represented  in  the  State,  the  sale 
shall  be  made  at  public  auction,  to  the  last  and  highest  bidder, 
after  the  advertisements  and  publications  required  by  law,  to-wit : 
ten  days  for  movables,  and  thirty  days  for  immovables. 

1062,  1339;   C.  P.  668,  669,  990;   18  A.  728;  19  A.  169;   R.  S.,  Sees.  22,  23;    Acts  1830, 
p.  64,  Sec.  1 ;  Acts  1847,  p.  73;  Acts  1855,  p.  106. 

the  order  and  not  affected  by  non-apparent 
irregularities.  31  A.  68,  Wisdom  vs.  Buck- 
ner;  40  A.  56,  Webb  vs.  Keller;  89  A.  67, 
Webb  vs.  Keller;  32  A.  337,  Heirs  of  Porter 
vs.  Hornsby;  27  A.  599,  Duckwortli  vs. 
Vaughn;  40  A.  761,  Lin  man  vs.  Riggins; 
41  A.  987,  Succession  Lehman;  43  A.  413 
Qayle  vs.  O'Connor;  13  L.  431,  Lannes 
Heirs  vs.  Moreau;  l^s  A.  485,  Succession  of 
Hebbard;  21  A.  506,  Woods  vs.  Hilliard 
Lee. 


Jurisdiction  on  the  Sale  of  Immov- 
able Property.—  Sale  of  property  in 
another  parish  may  be  sold  by  the  sheriff 
in  the  parish  where  succession  ie  opened. 
43  A. 322,  Alexander  vs.  Boudier  &  Billessen. 

Purchaser  must  look  to  jurisdiction  of 
court.    40  A.  765,  Linman  vs.  Riggins. 

Order  of  Court.— Where  court  has 
jurisdiction  and  the  proceedings  are  regular 
on  their  face,  the  purchaser  is  protected  by 


Art.  1168  [1158].  5ale  of  Agricultural  Property.  If  it  is 

necessary  to  sell  the  property  engaged  in  ag^culture,  belonging  to 
the  succession,  in  order  to  pay  the  debts,  it  must  be  preserved,  and 
administered  by  the  curator  for  the  account  of  the  absent  heirs  for 
one  year  after  his  appointment. 


Administrator  can  not  at  the  risic  of  suc- 
cession carry  on  planting  operations  and 
contract  debts.  39  A.  696,  702.  Succession 
of  Sparrow;  32  A.  133,  Florsheim  Bros.  vs. 
Holt;  The  proper  course  is  to  rent.  Id. 
Administrator  may  complete  cultivation  of 
the  year,  Id,  40  A.  622,  Succession  of 
WorJey. 

Lease  need  not  be  made  at  auction.  35 
A.  858,  Succession  of  Richmond. 


Administrator  not  chargeable  with  rent  if 
place  could  not  be  rented,  and  was  worked 
by  bim  as  best  he  could.  38  A.  611,  Suc- 
cession of  Myriclc. 

If  property  can  not  be  rented,  adminis- 
trator may  allow  some  one  privilege  of 
using,  under  obligation  to  Iceep  in  repair. 
39  A.  291,  Succession  of  Tricbe. 


Art.  1169  [1202].  Sale  of  Immovables  After  One  Year; 
Credit  Terms.  If,  at  the  expiration  of  a  year  from  the  appoint- 
ment of  a  curator  of  a  vacant  succession  or  absent  heirs,  there  be 
immovables  belonging  to  the  succession  which  have  not  been  sold, 
the  judge  is  bound,  on  the  request  of  the  curator,  to  order  the  sale 
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of  them  to  be  made  at  public  auction,  at  the  periods  and  after  the 
advertisements  and  publications  prescribed  by  law,  at  one  and  two 
years'  credit,  and  with  the  proper  securities. 

(Amended);  3275,  H67;  C.  P.  990,  992;  1  N.  S.  324,  Lemos  V8.  Garcia. 


Officer  way  authenticate  siile  without 
signature  of  parties.  5  M.  372,  Zanico  vs. 
Habine, 


thirty  days.    19  A.  169,  Montgomery  vs. 
Barrow. 


Sale  may  be  made  by  sheriff,  auctioneer 
Where  sale  is  postponed  without  offering  i  or  representative  of  succession,  1171 ;  2622;^ 
the    property,    sheriff     must    readvertise  j    (Act  141  of  1848,  p.  97), 

Art.  1170  [1203].  Id.  Appraisement;  Bid  Must  be  Two- 
Thirds  of ;  Readvertisetnent.  Before  proceeding  to  this  sale, 
the  judge  is  bound  to  cause  the  property  which  is  to  be  disposed  of 
according  to  the  preceding  article,  to  be  estimated  by  experts  by 
him  appointed  and  sworn ;  and  if,  at  the  sale,  two-thirds  of  the  esti- 
mated value  be  not  offered  for  it,  the  sale  shall  be  suspended,  and 
the  curator  is  bound  to  have  it  again  exposed,  after  the  same  time 
of  notice,  advertisements  and  publications  prescribed  by  law,  atone, 
two  and  three  years'  credit ;  but  then  the  property  must  be  sold  at 
the  price  offered. 

1  N.  S.  198,  Dapuy  vs.  Griffins,  Executor;  C.  P.  1038,  990,  991;   R.  8.  686,  '3711, 
H837. 


Where  sale  la  at  instance  of  creditor  fur 
cash^  it  most  brin^  appraisement.  If  it  do 
not  it  must  be  sold  on  twelve  months^  bond. 
C.  F.  990,  991. 

After  lap^  of  a  jearfrom  ftrst  appralse- 
mf  nt  it  is  the  daty  of  the  judge  to  order 
new  appraisement.  39  A.  67.  Webb  vs. 
Keller. 

It  is  die  reiionary  with  the  court  to  order 
reappraieement  at  any  time  before  sale. 
33  A.  466,  Succession  of  Hood;  40  A  56, 
Webb  vs.  Keller. 

Property  may  be  sold  under  a  second  in- 
ventory and  appraisement.  27  A.  599,  Duck- 


Succession  property  may  be  sold  to  ;)ay 
debts  for  ttoo-thirds  of  appraisement  even 
thouirb  minors  are  interested  in  ir.  15  A. 
642,  Carter  vs.  McManus;  16  A.  420,  Suc- 
cession of  Weber;  33  A.  466,  Succession  of 
Hood;37  A.  765,  Martinvs.  Sheriff;  28  A. 
638,  Succession  of  Fontelleu;  28  A.  175, 
Succession  of  Stolt7.;  28  A.  269,  Davidson 
vs.  Davidson ;  38  A.  759,  Oriol  vs.  Herman. 
Above  decisions  overrule  the  following 
cases,  holding  that  where  minors  are  inter- 
ested property  must  bring  appraised  value. 
29  A.  502,  Herman  &  Vignes  vs.  Fontelleu; 
31  A.  412,  Succession  of  Tabary ;  32  A.  267, 
Campbell  vs.  Owens;  29  A.  536,  Frazer  vs. 


worth  vs.  Vaughn.  i  Zylics. 

Art.  1171.  Sales  to  be  by  Sheriff,  Auctioneer,  or  Repre- 
sentative of  Succession.  Representatives  of  successions  shall 
have  the  right  to  cause  sales  of  the  property  administered  by  them 
to  be  made  either  by  the  sheriff  or  an  auctioneer,  or  to  make  it 
themselves  ;  but  in  the  event  of  making  the  sales  themselves,  they 
shall  receive  no  commission  therefor. 

(New  Article)  2622;  R.  8.,  Sees.  18, 1109,  1171,  1467, 1475,  ^396,  3397,3701,  3860;  Acts 
1865,  p.  20. 

An  executor  may  himself  sell  succession 
property.     32  A.  265,  Campbell  vs.  Owens. 

Art.  1172  [11601.  Sale  of  Property  of  Insolvent  Succes- 
sion; Meeting  of  Creditors.  If  the  succession  which  is  ad- 
ministered by  a  curator  is  insolvent,  and  the  property  is  not  sufi&- 
cient  to  pay  the  debts  which  are  known,  the  curator  is  bound  to 
apply  to  the  judge,  who  has  appointed  him,  for  an  order  for  a  meet- 
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ing  of  the  creditors  of  the  succession,  at  the  dffice  of  some  notary 
who  shall  be  named  for  that  purpose,  in  order  to  deliberate  on  the 
most  advantageous  manner  of  selling  the  effects  of  the  succession. 

1190;  C.  p.  »83, 1038;  1  N.  S.  198,  Dapny  vs.  GriflSn;  7  L.  312;  19  A.  494. 

Court  may  call  meeting  when  cnratore,  properly  may  be  sold  onder  executory  pro- 
executors,  etc.,  think  necessary.  C.  P.  ce?8.  24  A.  383.  Elnore  vs.  Fentress,  Exec- 
1038,  103'».  utrix,  et  aL       But  not  where  judgment  is 

The  creditors  alone  have  the  right  to  fix  ?^*lL^i^:^f"^''?f?Lv^^'"  ^^''^'     ^  ^' 

the  term  and  condition  of  sales.    12  R.  545,  ^"-  Succession  of  Patrick. 

Tucker  vs.  Beatty.  Where  mortgages  are  given  within  three 

T#  o  m/^i-fff«<r*  /«MuiU/x«.  ka  *./v»  .^-AOAit  at  mouthft  of  dcatli  and  debtor  dies  ini^Ivent 

cause  property  to  be  sold  for  cash,  but  if      '^^°  ^'  Coughlln;  3o  A.  243. 
present   he  is  precluded  from  selling  on         Property  of  insolvent  succession  may  be 
terms  different  from  those  agreed  upon  at      sold  without  first  calling  meeting  of  credl- 
the  meeting.    23  A.  541,  Na£  vs.  Muggah.  '  tors.    80  A.  924,  Succession  of  Lacroix. 

Where  real  property  is  covered  by  special  ,  Probate  Judge  may  erase  mortgages  so 
mortgage  with  pactum    de  non   alienando      that  purchaser  takes  a  clear  title.  17  L.  380. 

Art.  1173  [1161].  Id.  Notice  to  Creditors.  This  meeting 
shall  be  called  by  citation  to  the  creditors  who  reside  in  the  State, 
in  ten  days,  if  all  the  creditors  reside  within  the  jurisdiction  of  the 
judge  who  grants  the  order,  and  in  thirty  days,  if  any  of  them  re- 
side out  of  his  jurisdiction. 

Art.  1174  [1162].  Id.  Published  Notice;  Attorney  for 
Absent  Creditors.  Notice  of  the  meeting  shall,  besides,  be  given 
by  publications  made  in  the  manner  required  for  judicial  advertise- 
ments ;  and  if  there  be  creditors  absent  from  the  State,  there  shall 
be  appointed  a  counsel  to  represent  them  in  the  meeting  of  the 
creditors,  and  in  the  acts  which  may  grow  out  of  it. 

1173;  C.  P.  108,  111. 

Art.  1175  [1163].     Id.  Voting  of  Creditors.    If,  at  the 

meeting  of  the  creditors  thus  assembled,  the  creditors  by  privilege 
or  mortgage  require  that  the  sale  of  the  effects  be  made  for  cash, 
their  wish,  in  this  respect,  shall  prevail  over  that  of  the  other 
creditors. 

But  as  to  the  ordinary  creditors,  if  a  majority  of  them  in 
amount  (or  in  number,  if  their  debts  on  one  side  and  on  the  other 
are  equal),  wish  that  the  sale  be  made  on  certain  terms  of  credit, 
the  opinion  of  this  majority  prevails. 

1173;  C.  P.  990,  993,  996;  5  R.  96;  10  R.  457. 

II  the  mortgage  property  does  not  sell  I  creditor  is  placed  as  a  simple  creditor  lor 
lor  enough  to  pay  debts,    the    mortgage  |  the  balance  on  the  bilan.    14  L.  168. 

Art.  1176  [1164].     Id.    Homologation  of  Proceedings. 

When  the  creditors  have  thus  given  their  opinion,  the  curator  shall  , 
deposit  a  copy  of  the  proceedings  at  the  court  of  the  judge  who  has 
ordered  the  meeting,  and  demand  the  homologation  of  them. 

2  A.  782. 
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Op  Successions.  Art.  1180. 

Art.  1177  [1165].  Id.  Order  of  Sale.  The  judge,  on  homolo- 
gating the  proceedings,  is  bound  to  order  to  be  sold  for  cash  so 
much  of  the  property  of  the  succession  as  will  be  sufficient  to  pay 
the  creditors  by  privilege  or  mortgage  with  interest  and  costs,  if 
they  require  the  sale  to  be  thus  made. 

But  with  regard  to  the  excess  of  the  price  of  the  sale  of  the 
property  above  the  sum  necessary  to  pay  the  privilege  and  mortgage 
creditors,  the  judge  shall  grant  such  terms  of  credit,  and  exact  such 
security  for  the  payment  as  the  majority  of  the  ordinary  creditors 
shall  have  determined  upon,  as  is  before  said. 

827.^;  C.  P.  ft88;  20  A.  110,  418. 

Art.  1178  [1166].  Syndic  Not  Appointed  to  Insolvent 
Succession.  In  case  of  a  vacant  succession,  or  of  a  succession  of 
which  all  or  a  part  of  the  heirs  are  absent  from  and  not  represented 
in  the  State,  when  the  succession  is  administered  bj'^  a  curator,  the 
creditors  are  not  permitted  to  appoint  syndics  under  the  pretext 
that  the  succession  is  insolvent,  the  curator  supplying  the  place  of 
syndic  in  this  respect. 

1096;  13  L.  58;  C.  P.  988, 1032. 

Art.  1179  [1167].   Debts  Not  Paid  for  Three  Months. 

The  curator  of  a  vacant  succession  or  of  absent  heirs  can  not  pay 
the  debts  of  the  succession,  save  some  privileged  debts  excepted  by 
law,  until  three  months  after  the  succession  is  opened,  and  only  in 
the  manner  prescribed  in  the  following  articles. 


1189,  3191;  C.  P.  984,  1053,  1054. 

Delay  of  three  months  not  required  in 
solvent  successions.  36  A.  53,  Succession 
of  Qeddes. 

Payment  of  a  just  mortgage  debt,  though 
without  judicial  authority,  entitles  executor 


to  credit  therefor.    33  A.  369,  Succession 
of  Rbea. 

Giving  in  payment  by  executor  is  not 
permitted.  34  A.  1015,  Succession  of  Fur- 
nis8:30  A.  1195,  Snider  vs.  Outliff. 


Art.  1180  [1168].  Debts  Paid  on  Account  and  Tableau. 
When  the  time  for  the  payment  of  the  debts  of  the  succession  is 
arrived,  if  the  cnrator  has  suflScient  funds  to  pay  all  the  creditors 
who  have  presented  themselves  or  made  themselves  known,  with 
interest  and  costs,  he  is  bound  to  present  his  petition  to  the  judge 
who  has  appointed  him,  to  be  authorized  to  pay  the  creditors 
according  to  a  statement  which  he  shall  annex  to  his  petition,  men- 
tioning the  names  and  places  of  residence  of  the  creditors,  and  the 
several  sums  due  to  each. 

1191 ;  C.  P.  993,  998,  1033.  1054,  1055, 1057 ;  8  R.  121 ;  2  A.  895 ;  14  A.  781 ;  22  A.  96 ' 


Accounts.— Interest  allowed.  C.  P.  989. 

Proper  time  for  pablic  notice  to  the  cred- 
itors to  oppose  if  they  see  fit  an  administra- 
tor's aocoant,  is  when  he  applies  for  an 
order  to  pay  the  debts.  8  R.  121,  Succes- 
sioD  of  Hart. 

The  homoloic^tion  of  a   '^statement  of 


debts  ^^  on  which  a  creditor  of  the  succes- 
sion is  placed  as  an  ordinary  creditor,  is 
not  sach  a  judgment  as  will  prevent  the 
creditor  from  cTaiminff  benefit  of  a  mort- 
gage by  which  his  d^t  is  secured.  2  A. 
89t<  Succession  of  Day;  12  A.  268,  Hick- 
man vs.  Flennken. 
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A  fee  of  $300  in  a  sncceseion  of  $6000  ig 
sufficient.  40  A.  615,  Saccesslon  of  Osborne. 


Art.  1181.  Civil  Code  op  Louisiana. 

Funds   of   legatees    in  a   foreign   bank  I      Attorney's   Fees.— Attorney's  fees   Id 

should  be  taken  into  account.    30  A.  422,  >  small  successions  are  reasonable  hi  five  per 

Succession  of  Bougere.  I  cent.    29  A.  743,  Succession  of  Harris. 

An  executor's  account  which  purports  a  {      Opinions  of  local  bar  as  to  Talue  may 

partial  distribution  of  the  proceeds  of  sales  >  determine  court  in  absence  of  agreement, 

and  of  rents  among  creditors  of  a  succes-  i  30  A.  463,  Succession  of  Jackson, 
sion,  duly  homologated,  is  res  judicata  to 
heirs  and  creditors.    But  in  respect  to  the 
payment  of  such  claims  a  condition  subse- 
quent to  the  judgment  it  is  only  prima  facie  a^«,i««o*^*^,  ko»t»»  ^-«^ir.  ^a  ^^^^ 

As  between  the  heir  and  executor  homol-  .  counsel  without  necessity.    40  A.  484,  Sue- 

ogation  of  ^na2  account  not  binding  with-  |  cession  of  Sparrow, 
out  citation  or  notice;  otherwise  between         T?oft.«<»*i^v«  ^#  ««i.,^  ^#  .^»^f^.l^...1  «^» 

A*^  and  creauor.    45  A.  96.  Saccesslon  of  ,  ..^ta'^rtLl/Va^  wCtTe^^^^^^^ 

^*^°™^'  I  Of  the  trial  judge.    49  A.  1116,  Successioa 

Debts  recognized  on  account  bind  sue-  i  ^'  Richards, 
cession  till  proof  of  discharge.    31  A.  703,         Clerk,  Expekts  and  Notary's  Fees.— 

Succession  of  Dinkgrave.  «  xhey  are  Hxed  by  law.    29  A.  743,  Succes- 

A  tableau  of  debts  not  on  account.    30  A.      |i?l!!.i>'  ^"^»'  ^^  ^'  ^^'    Succession   of 


Hantau. 

Final 
borne.  |  31  A.  173,  Succession  of  Gollain. 


702,  Succession  of  Winn ;  29  A.  366,  Succes- 
sion of  Lacroiz;  32  A.  378,  Losee  vs.  Os-   '       Final  account  should  detail  clerk's  costs. 


Art.  1181  [1169].  Id.  Tableau  Where  Funds  Insuffi- 
cient.  If,  on  the  contrary,  the  curator  has  not  sufficient  funds  to 
pay  all  the  creditors  or  the  succession,  he  shall  annex  to  his  peti- 
tion  a  tableau  of  the  distribution  wh  ch  he  makes  of  the  funds  in 
his  hands,  among  the  creditors,  according  to  the  order  of  their 
privileges  and  mortgages,  or  by  contribution  among  the  ordinary 
creditors,  and  shall  conclude  with  a  prayer  to  be  authorized  to  pay 
them  according  to  this  tableau. 

C.  P.  968. 1065;  2  X.  S.  232;  2  L.  183,  Watts  vs.  McMicliin;  2  A.  896;  22  A.  95. 

Minor  heirs  as  creditors  can  not  compete  I  movables  received  for  tbem  by  their  tatriz. 
with  other  creditors  until  they  account  for  |  36  A.  744,  Lemmon  vs.  Clark. 

Art.  1182  [1170].  Id.  Unliquidated  Debts.  The  curator 
shall  include  in  the  statement  of  payments  or  tableau  of  distribu- 
tion the  creditors  whose  debts  are  not  yet  liquidated,  for  the  amount 
by  them  claimed,  saving  the  right  of  retaining  in  his  hands  the 
sums  for  which  they  are  placed  on  the  statement  or  tableau,  until 
it  be  determined  by  a  final  judgment  what  is  due  them. 

Particular  acts  of  curator  can  not  be  in- 
quired into  by  creditors  until  he  presents 
his  account.  3  L.  623,  McComb  vs.  Dunbar. 

Art.  1183  [1171].  Id.  Absent  Creditors.  If  it  be  proved  to 
the  judge  by  the  oath  of  one  or  two  credible  witnesses  that  there  are 
absent  creditors  who,  from  the  distance  of  their  place  of  residence, 
have  not  had  time  to  make  themselves  known,  the  judge  shall  order 
the  curator  to  include  these  creditors  among  those  who  are  to  be 
paid,  for  the  sums  declared  to  be  due  by  such  witnesses. 

Executor  can  not  pay  debt  without  an 
order  of  court.  3  N.  S.  707,  Lafon's  Heirs 
vp.  His  Executors. 
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Of  Succdssions. 


Art.  1185. 


Art.  1184  [1172].  Id.  Notice  of  Filing  of  Tableau.    The 

judge  to  whom  the  curator  or  administrator  shall  apply  to  be  au- 
thorized to  pay  the  debts  and  liabilities  of  the  succession  according 
to  the  statement  or  tableau  which  he  has  presented,  shall  order  that 
public  notice  be  given  of  this  request  by  publications  made  in  the 
manner  required  for  judicial  advertisements,  requiring  all  those 
whom  it  may  concern,  including  their  heirs,  to  make  opposition,  if 
they  think  fit,  within  ten  (lo)  days  from  the  day  on  which  such 
notice  is  published,  to  the  granting  of  the  application  and  homolo- 
gation of  the  tableau. 

(As  amended  and  re-enacted  bj  Act  51  of  1896,  page  84.) ;  6  L.  222;  8  R.  121;  11  A. 
412;  12  A.  n,  96,  337;  16  A.  248;  16  A.  268;  18  A.  263;  23  A.  297. 

ThU  notice  must  be  proved  to  have  been 
given.    1  R.  1. 

Notice  to  all  persons  and  their  heirs  to 
make  opposition.  45  A.  92,  Succession  of 
Conrad,  Act  51  of  1896,  p.  84. 

The  public  notification  as  to  account 
operates  as  a  citation  of  creditors  and  lega- 
tees.   29  A.  378,  Succession  of  Bougere. 

Attorney  for  absent  heirs  may  acknowledge 
service  of  petition  to  homologate.  37  A. 
667,  Heirs  of  Fly  vs.  Noble. 

Heirs  not  bound  without  citation.  16  A. 
268;  18  A.  263;  5  A.  671;  6  L.  225  (i.  e. 
before  Act  51  of  1896). 


Effect  of  homologation,  see  notes  to  1185. 

A  creditor  holding  an  unliquidated  claim 
for  property  not  included  in  the  inventory, 
must  bring  a  direct  action  for  possession 
thereof.  Such  a  proceeding  can  not  be 
engrafted  on  an  opposition  to  an  account. 
41  A.  504,  Succession  of  Sanchez;  41  A. 
769,  Calder  &  Co.  vs.  Creditors. 

Too  late  to  file  opposition  to  an  account 
when  "accountant"  has  introduced  his  evi- 
dence and  closed  it.  41  A.  668,  Succession 
of  Scott. 

Court  may  correct  account  without  oppo- 
sition.   2  A.  70,  Merchants  Bank. 


Art.  1185  [1173].  Id.  Order  to  Pay.  If  no  opposition  be 
made  within  the  time  before  mentioned^  the  judge  shall  grant  to 
the  curator  the  authorization  he  has  requested,  and  the  curator  shall 
proceed  immediately  to  pay,  according  to  this  authorization,  all  the 
creditors  whose  debts  are  liquidated  or  acknowledged. 

With  respect  to  those  creditors  whose  debts  are  not  liquidated, 
he  shall  retain  in  his  hands  the  sums  for  which  they  have  been 
placed  upon  the  statement  or  tableau,  until  the  amount  due  is 
settled  by  a  definitive  judgment. 


12  A.  72;  14  A.  636. 

Homologation  of  accoant  is  a  judgment^ 
and  if  ai'count  is  final  prescribed  by  ten 
years  34  A.  1104,  Wallings'  Heirs  vs. 
Howell. 

Homologation  by  clerk  is  not  such  a 
iadfinent  as  requires  to  be  revived.  31  A. 
713,  Maraist  vs.  Guilbeau. 

Judgment  of  Homologation  binds  cred- 
itors, legatees  and  heir«>.  34  A.  117,  Les- 
^epe  vs.  Lapene;  45  A.  92.  Succession  of 
Conrad. 

It  can  only  be  rendered  in  term  time  in 
open  court.  29  A.  382,  Snocession  of  Bou- 
««re. 

Judgment  is  conclusive  only  of  matters 
embraced  In  tbe  accoant.  32  A.  968,  Dur- 
ham vs.  Williams. 

Proof  to  sustain  the  account  must  be 
supplied  by  executor  or  administrator  who 


is  plaintiff.  29  A.  521,  Succession  of  Plan- 
chet. 

The  strictness  regarding  this  proof  varies 
in  different  cases.  30  A.  1138,  Succession 
of  Bauman. 

Where  no  opposition  is  filed  direct  proof 
of  each  separate  item  is  not  required,  but 
only  general  proof  of  correctness  of  ac- 
count. 29  A.  382,  Succession  of  Bougere; 
29  A.  328,  Succession  of  Cloney. 

An  account  homologated  without  proof 
can  not  be  sustained.  28  A  154,  Succession 
of  Bellocq. 

A  general  opposition  puts  on  administra- 
tor the  burden  of  proving  each  Item.  30 
A.  268,  Succession  of  Dougart. 

Clerks  could  not  homologate  accounts 
under  Act  106  of  1880.  35  A.  907,  Succes- 
sion of  Price'. 
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Art.  1186. 


Civil  Code  op  Louisiana. 


Art.  1186  [1174] .    Id.  Opposition  to  Tableau.    If,  on  the 

contrary,  opposition  be  made  to  the  granting  of  the  authorization 
applied  for,  the  judge  shall  determine  thereon  in  a  summary  man- 


ner. 

See  notes  to  1184  and  1185;  0.  P.  754,  755. 

Oppositions  filed  after  account  has  been 
homologated  so  far  as  not  opposed  can  not 
be  considered.  34  A.  819,  Succession  of 
Wellmeyer. 

But  a  general  opposition  may  still  be 
specified  and  Rpplied.  38  A.  830,  Succes- 
sion of  Commagere. 

May  be  made  after  a  lapse  of  ten  days  if 
account  has  not  been  homologated.  85  A. 
906,  Succession  of  Price. 

Opponent  can  not  test  nothing  not  C4iuged 
by  general  or  specific  opposition.  29  A. 
711,  Succession  of  Bofenschen. 

Opponent  may  join  in  opposition  already 
filed  by  some  one  else  and  adopted  its  aver- 
ments.   41  A.  491,  Succession  of  Bellande. 

Opposition  to  account  is  an  arswer.  28 
A.  607.  Succession  of  Romero;  27  A.  552, 
Saccession  of  Gale;  29  A.  525;  30  A.  270. 


An  answer  should  not  be  filed  to  an  op- 
position.   28  A.  821,  Succession  of  Overby. 

Court  may  correct  account  without  an 
opposition.    2  A.  70,  Merchants^  Bank. 

Too  late  to  file  an  opposition  to  ar  ac- 
count when  **  accountant  ^^  has  introduced 
his  evidence  and  closed  it.  41  A.  668,  Suc- 
cession of  Scott. 

Proof.— Proof  of   opponent*s  claim  is 


not  made  sufficiently  by  production  of  notes 
and  mortgage  or  lease.  34  A.  916,  Sacces- 
sion of  Cough  tin ;  3d  A.  845,  Succession  of 
Coughlin;  34  A.  893,  Succession  of  Rhoton. 

But  administrator's  acknotofedgment  or 
opponent's  oath  malies  prima  facie  proof. 
31  A.  703,  Succession  Dinkman. 

Opponent  claiming  recognition  as  t 
creditor  can  not  object  to  the  insufficienpy 
of  proof  of  account.  36  A.  757.  fiinccesslon 
of  Woods. 

Effect  of  Oppositions.— Oppositions 
and  homologation  must  be  disproved  of  in 
one  judgment,  29  A.  520,  Succession  of 
Blanchct. 

Final  judgment  on  opposition  to  provi- 
sional account  res  judicata  of  questions 
raised.    39  A.  287,  Succession  of  Tiicbe. 

Opposition  to  account  is  proper  way  to 
compel  administrator  to  pay  heirs  what  he 
owes  them.  36  A.  420,  Succession  of 
Toozanne. 

Administrator's  own  opposition  can  not 
be  tried  during  his  administration.  37  A. 
741,  Harris  v?.  Picket. 

Opposition  to  account  for  unintelligiblllty 
should  state  wherein  account  is  unintelligi- 
ble.   30  A.  1088,  Succession  of  Hinkley. 

Appeal.— See  1187. 


Art.  1187  [1175].  Id.  Appeal;  Amount  Held  to  Meet; 
Payments.  If  the  decision  of  the  judge  thereon  be  appealed 
from,  the  curator  is  bound  to  retain  a  sufficient  sum  to  satisfy  the 
claims  on  which  the  opposition  is  made,  with  interests  and  costs ; 
but  can  not,  under  the  pretext  of  this  appeal,  refuse  to  distribute 
among  the  creditors,  whose  debts  or  privileges  are  not  contested, 
the  surplus  remaining  after  this  sum  being  retained. 


12  A.  72. 

An  administrator  can  not  appeal  otiicially 
from  a  judgment  against  him  and  in  favor 
of  succession.  32  A.  889,  Payne  &  Co.  vs. 
Dejean. 

Appeal  may  be  taken  from  judgment  of 
homologation  by  any  creditor  even  though 


he  did  not  oppose, 
of  Lacroix. 


29  A.  366,  Saccession 


Where  succession  is  solvent  creditor  ctn 
not,  by  opposing  all  the  items,  prevent  any 
distribution  until  his  opposition  Is  tried. 
37  A.  428.  Succession  of  Gotis. 


Art.  1188  [1176].  Appearance  of  Unpaid  Creditors 
within  Three  Years.  If,  after  the  creditors  of  the  succession 
have  been  paid  by  the  curator,  in  conformity  with  the  dispositions 
of  the  preceding  articles,  creditors  present  themselves,  who  have 
not  made  themselves  known  before,  and  if  there  does  not  remain  in 
the  hands  of  the  curator  a  sum  sufficient  to  pay  what  is  due  them, 
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Art.  1190. 


in  whole  or  in  part,  these  creditors  have  an  action  against  those  who 
have  been  paid,  to  compel  them  to  refund  the  proportion  they  are 
bound  to  contribute,  in  order  to  give  the  new  creditors  a  part  equal 
to  that  which  they  would  have  received,  had  they  presented  them- 
selves at  the  time  of  the  payment  of  the  debts  of  the  succession. 

But  this  action  on  the  part  of  the  creditors  who  have  not  been 
paid,  against  the  creditors  who  have  been,  is  prescribed  by  the  lapse 
of  three  years,  counting  from  the  date  of  the  order  or  judgment,  in 
virtue  of  which  the  payment  has  been  made. 

In  all  these  cases,  the  creditors  who  have  thus  presented  them- 
selves can  in  no  manner  disturb  the  curator  on  account  of  the  pay- 
ments he  has  made  under  the  authorization  of  the  judge,  as  before 
stated. 

(Amended) ;  1067,  1068,  3640;  12  R.  507;  4  A.  334;  5  A.  38;  7  A.  553;  17  A.  72;  21 
A.  357. 


This  prescription  mns  against  adminis- 
trator where  he  sues  to  recover  baclc.  4 
A.  334,  Landreaux  vs.  Marsoudet, 


For  action  by  creditors  not  paid  to  com- 
pel those  paid  to  contribute.  34  A.  403, 
Michel  vs.  Knox;  35  A.  344,  Succession  of 
Conghlin. 


Art,  1189  [1177].  Privileged  Debts;  Payment  of  Special 
Orders.  Notwithstanding  the  provisions  of  the  preceding  articles, 
curators  of  vacant  successions  are  bound,  as  soon  as  they  have  suf- 
ficient funds  in  hand,  and  without  any  delay,  to  pay  the  funeral 
expenses,  costs  of  court,  and  the  expenses  of  the  last  sickness  of 
the  deceased,  or  other i  debts,  the  payment  of  which  can  not  be 
retarded ;  provided,  the  accounts  of  these  charges  be  approved  by 
the  judge  who  appointed  them,  and  an  order  given  be  by  him  for  their 
payment. 

1179,  3191;  C.  P.  987, 1053;  22  A.  96. 


Pfivile^^ed  claims  can  not  be  paid  without 
an  order  of  court.  32  A.  657,  Succession  of 
Boati^. 

Pnymeors  without  order  of  court  are  at 
admiDistrator's  risk.  36  A.  814,  Cbafle  vs. 
Farmpr;  35  A.  905,  Succession  of  Price. 


Payments  under  ex  parte  orders  are  still 
open  to  inquiry  as  to  correctness.  40  A. 
514,  La.  etc.,  vs.  Bank  in  Liquidation. 


Art.  1190  [1178J.  Small  or  Involved  Successions;  Ad- 
ministration by  District  Attorney.  If  a  succession  is  so  small 
or  is  so  much  in  debt  that  no  one  will  accept  the  curatorship  of  it, 
the  judge  of  the  place  where  the  succession  is  opened,  after  having 
ordered  an  inventory  of  the  effects  composing  it,  shall  appoint  the 
district  attorney  of  the  district  or  the  district  attorney  pro  tempore  of 
the  parish,  curator  of  said  succession,  who  shall  cause  the  effects  to  be 
sold,  and  the  proceeds  to  be  applied  to  the  payment  of  its  debts ;  the 
whole  to  be  done  in  as  summary  a  manner  as  possible  to  diminish 
costs;  provided  that  this  article  is  not  to  apply  to  successions 
amounting  to  more  than  five  hundred  dollars. 

(Amended);  1226,  1172;  8  A.  140;  18  A.  728,  729;  R.  S.,  442,  3691. 

Public    Administratok,    Acta  120  of 
1870  and  111  of  1877. 


Small  Buccessions  to  be  administered  Dy 
Clark  in  certain  cases.    R.  S.  3691. 


271 


Digitized  by 


Google 


Art.  1191. 


Civil  Code  op  Louisiana. 


SECTION  VII. 
Of  the  Account  to  he  Bsndered  hy  the  Curators  and  the  Commission  Due  Them. 

Art.  1191  [1179].  Annual  Account ;  Penalties;  Homolo- 
S^ation.  Curators  of  vacant  successions  and  of  absent  heirs  shall, 
at  least  once  in  every  twelve  months,  render  to  the  court  from  which 
they  received  their  appointment  a  full,  fair  and  perfect  account  of 
their  administration,  and  on  failure  so  to  do,  shall  be  dismissed  from 
office  and  pay  ten  per  cent,  per  annum  interest  on  all  sums  for 
which  they  may  be  responsible  from  the  date  of  the  expiration  of 
the  twelve  months  aforesaid.  The  judgment  homologating  the 
account  shall  be  prima  facie  evidence  of  the  correctness  of  the 
account  homologated. 

(Amended) ;  856,  1180  (1168),  1674  (1666) ;  C.  P.  997,  1000,  1012,  1053;  R.  S.,  Sec8 
9,  1107, 1465,  3691,  3851;  5  N.  S.  419;  4  M.  344;  Acts  1837,  p.  97;  Acts  1856,  p.  78;  41  A* 
661,  Heirs  of  McG^bee  vs.  McGebee. 


Account  prima /aa*6  correct,  also  receipts 
presented  as  vouchers.    3  R.  286. 

An  administrator  may  be  Rued  until  he 
tiles  his  account.  8N.  S.  293  Nutall  vs. 
Kirkland. 

No  appeal  lies  from  an  order  to  account 


in  three  months  or  have  bond  put  in  salt 
4  M.  344,  Denis  vs.  Cordevielle. 

For  failure  to  file  annual  account,  fine  of 
$500  and  imprisonment  for  six  months.  Act 
11  of  1884,  p.  19. 


Art.  1192  [1180].  Termination  of  Duties  of  Curators. 

The  duties  of  the  curator  cease  when  the  heirs,  or  other  persons 
having  a  right  to  the  succession  administered  by  them,  present 
themselves  or  send  their  powers  of  attorney  to  claim  the  succes- 
sion, and  comply  with  the  requirements  of  article  1012. 

3  N.  S.  601 ;    (Amended) ;   C.  P.  1000;  4  L.  565;  12  A.  658. 


Tbe  allegation  by  the  curator  that  there 
Is  another  heir  in  existence  besides  those 
whose  authority  he  has  will  not  render  his 
former  acts  invalid.  12  A.  558,  Succession 
of  Plunkett. 

Heirs  entitled  to  possession  after  full  ad- 


ministration. 
Powell. 


38    A.    181,    Succession    of 


Can  retain  fees  due  the  State  bat  not  debts 
due  others  and  may  classify  debts.  4  A. 
223,  Succession  of  Gk»orge. 


Art.  1193  [1181].  Recognition  and  Putting  in  Posess- 
sion  of  Heirs.  When  the  heirs,  or  other  persons  having  a  right 
to  a  succession,  present  themselves,  or  send  their  powers  of  attor- 
ney to  claim  it,  they  are  bound  to  cause  themselves  to  be  recog- 
nized as  such,  and  shall  be  put  into  possession  by  the  judge  of  the 
place  where  the  succession  is  opened,  after  having  cited  the  curator 
who  has  been  appointed  for  the  succession. 

C.  P.  998,  1000,  1003,  1033;   9  L.  281 ;   4  R.  42. 


As  10  mode  of  proceeding.  11  L.  182, 
Laclolte's  Heirs  vs.  Labarre;  41  A.  1093, 
Succession  of  Lorenz. 

Putting  Heik3  in  Possession.— Homol- 
ogation of  account  will  not  bar  beir  wbo 
Was  a  non-resident  from  proceeding  against 
curator  for  remainder  of  tbe  proceeds  at  sale 


of  property  in  bis  bands.    20  A.  577,  Miller 
vs.  Rongieux;  46  A.  96. 

Minor  heir  a  may  l>e  put  into  pogsession  or. 
tbrougb  tbeir  tutors,  may  take  pofisession 
before  entire  completion  of  administration. 
30  A.  93,  Saye  vs.  Price. 


272 


Digitized  by 


Google 


Op  Successions. 


Art.  1196. 


The  putting  of  Heirs  in  poseession,  or 
their  taking  possession  without  administra- 
tion, whether  as  majors  acting  for  them- 
selYes  or  as  minors  acting  through  tutors, 
terminntes  the  succession,  30  A.  93,  Saye  vs. 
Price;  33  A.  827,  Beauregard  vs.  Lampton; 
25  A.  56,  Succession  of  Dnnford:  31  A.  506, 
Freret  vs.  Heirs  of  Freret. 

Succession  terminates  hy  widow  taking 
possession  after  adjudication  to  her  of 
minors*  interest.  29  A.  837,  Augustin  vs. 
Villa. 

An  ez  parte  order  recognizing  heirs  is  not 
rts  judicata  as  to  third  persons.  35  A.  3^5, 
Dalton  TS.  Wickliffe:  35  A.  418,  Succession 
of  Lampton. 


Prescription  of  ten  years  not  pleadable 
against  creditors  under  such  an  order.    Id. 

Giving  possession  by  administrator  without 
order  of  court  binds  him,  and  he  can  not 
afterward  resume  his  administration.  36  A. 
279,  Scott  vs.  Briscoe. 

Insolvency  of  heirs  is  no  objection  to  put- 
ting them  in  pot^session.  Creditors  should 
protect  themselves  by  requiring  security. 
26  A.  220,  Sevier  vs.  Sargent. 

Judgment  putting  in  possession  can  not 
be  treated  as  a  nullity  nor  eoUaterally  at- 
tacked.   24  A.  270,  Fowler  vs.  Gardner. 


Art.  1194  [1182].  Account  of  Curator;  Commissions. 

As  soon  as  the  heirs,  or  his  attorney  in  fact,  has  been  thus  put  into 
possession  of  the  succession,  or  of  the  effects  claimed  by  him,  the 
curator  is  bound  to  render  a  faithful  and  exact  account  of  his 
administration  to  him,  and  to  pay  the  balance  due,  deducting  a 
commission  of  two  and  a  half  per  cent,  on  the  amount  of  the  effects 
of  the  succession,  or  of  the  portion  by  him  administered,  according 
to  the  inventory,  not  taking  into  the  estimate  the  bad  debts. 

1069,  1202:  C.  P.   1003;   3  N.  S.  463;  12  L.  608;  Acts  1828.  p.  156:  41  A.  661,  Ueirs 
of  McGehee  vs.  McGebee ; 


Commission  can  not  reduce  legitime.  41 
A.  888,  Succession  of  Turnell. 

What  the  account  should  show.  42  A. 
1075,  State  ex.  rel.  Wells  vs.  Blackman. 


Suit  for  account  must  be  in  court  that 
appointed  administrator,  not  that  of  dom- 
icile.   32  A.  1037,  Succession  of  Farmer. 


Art.  1195  [1183J.  Curator's  Term  of  Office;  When  New 

Security  Demandable.  Curators  shall  continue  in  office  until 
the  estate  shall  be  finally  wound  up.  Any  creditor  or  person  inter- 
ested shall  have  the  right  to  require  that  they  shall  give  new  or 
additional  security  for  the  faithful  performance  of  their  duties  as 
often  as  once  in  every  twelve  months,  and  oftener,  if  the  court,  on 
motion  to  that  effect,  may  judge  it  to  be  necessary. 

(Amended);  1673;   12  A.  445;   R.  S  ,  Sees.  10,  1108,  1466,  3098,8851;   Acts  1887,  p. 
d5.  Sec.  6. 


Adminisirator  continues  in  oMce  until 
rendition  of  order  discharging  biin  after 
homologation  of  final  account.  28  A.  812, 
Levnard  vs.  Smith ;  28  A.  821,  Succession  of 
Overby. 


Additional  security'  may  be  demanded  by 
rule.  39  A.  872,  Black  vs.  Bordelon;  38  A. 
236,  Succession  of  Labanne. 


Art.  1196   [1184].  Payment  to  State,  Where  no  Heirs. 

When  the  balance  of  the  account  thus  rendered  by  curators  has 
been  determined  by  a  final  judgment,  they  are  bound,  within  thirty 
days  from  the  date  thereof,  if  the  heirs  have  not  presented  them- 
selves, to  pay  the  same  into  the  hands  of  the  Treasurer  of  the 
State,  who  shall  deliver  to  them  duplicate  receipts,  making  mention 
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of  the   sum   received,  and  the  name  of  the  succession  or  heirs  on 
whose  account  it  has  been  paid. 

UHl.  1208;  C.  p.  998. 

Altorney  for  absent  heirs  may  sue  curator  |  roust  be  deposited  in  the  treasury  of  Sttte. 
without  suing  on  the  bond«  but  the  money  |  3  M.  654,  Denis  vs.  Cordevielle. 

Art.  1197  [1185].  Id.  Delivery  of  Copy  of  Judgment  to 
State  Treasurer.  It  is  the  duty  of  the  judge,  who  has  thus  defi- 
nitely fixed  the  balance  due  by  curators  of  vacant  successions  and 
of  absent  heirs,  within  fifteen  days  at  farthest,  from  the  date  of  the 
judgment  thereon  rendered,  to  address  a  copy  thereof  to  the  Treas- 
urer of  the  State,  in  order  that  this  officer  may  know  the  amount 
to  be  paid  in  his  hands. 

The  judge  shall  therefore  allow,  in  the  accounts  of  these  cuira- 
tors,  the  costs  to  be  incurred  for  the  copy  of  the  judgment  to  be 
addressed  to  the  Treasurer  of  the  State,  and  that  which  is  to  be 
delivered  to  the  curator  to  authorize  him  to  pay  the  balance  due. 

Act  of  1820,  p.  96. 

Since  act  of  1820  curator  or  beneficiary  I  certained  by  probate  court  be  sued  in  Dts- 
heir  can  not  after  the  amount  has  been  as-  |  trict  Court.  8  K.  S.  1B7,  Walters  vs.  YTilsoD. 

Art.  1198.  Clerk's  Annual  List  of  Vacant  Successions 
Sent  State  Auditor.  It  shall  be  the  duty  of  clerks  of  courts  to 
send,  at  the  end  of  every  year,  a  list,  certified  under  their  hands 
and  seals,  of  all  vacant  estates  which  were  opened  in  their  respec- 
tive parishes  during  the  year,  with  mention  of  the  name  and  sur- 
name of  the  deceased,  the  time  of  his  death,  the  name  and  surname 
of  the  curator  or  executor  of  the  estate,  to  the  Auditor  of  Public 
Accounts. 

(New  Article) ;  R.  S„  473,  3684;  Acte  1855,  p.  400,  Sec.  8. 

Art.  1199  [1186].  Discharge  of  Curator  on  Payment  to 
State.  The  curator,  who  has  paid  the  balance  of  his  account  into 
the  hands  of  the  Treasurer  of  the  State,  shall  deposit  one  of  the 
receipts  delivered  to  him  in  the  court  of  the  judge  who  has  ap- 
pointed him,  and  it  is  only  on  the  exhibition  of  this  receipt  that  he 
can  cause  himself  to  be  discharged  from  his  administration  by  the 
judge,  and  obtain  a  release  of  the  security  or  mortgage  he  has  given 
for  his  administration. 

Art.  1200  [1187].    Commissions  of  Curator.    If,  at  the 

rendition  of  this  account  by  the  curator  to  the  judge,  the  judge  be 
satisfied  that  the  succession  is  entirely  settled,  he  shall  allow  the 
curator  a  commission  of  two  and  a  half  per  cent,  on  the  amount  d 
the  inventory  of  the  effects  of  the  succession,  or  of  the  portion  by 
him  administered,  deducting  the  bad  debts. 

1069,  1683;  3  L.  464;  9.  L.  306;  3  A.  624:  4  A.  386;  14  A.  317,  426;  19  A,  23,  34;  U 

A.  490. 
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Art.  1204. 


Two  and  one-ball  per  cent,  may  be  al- 
fowed  on  tbe  productiTe  property  tbon^b 
tbe  entire  estate  is  not  settled.  3  R.  289, 
Saceesslon  of  Trantum. 

Commission  on  provisional  accounts  are 
ioe  only  on  amount  tben  collected.  28  A. 
G8,  Succession  of  Fontelieu. 


May  cbarge  for  disbursements. 
Succession  of  Milne. 


1  R.  400, 


Wben  the  will  does  not  give  seizin  exec- 
utors are  entitled  to  percentage  only  of 
what  comes  into  their  bands.  6  N.  S.  228, 
Baillio  vs.  Baillio. 


Art.  1201  [1188].   Id.   On  Partial  Administration.     But 

if  it  appears  to  the  judge  that  the  succession  is  not  entirely  settled, 
and  that  it  will  be  necessary  to  prolong  the  administration,  he  shall 
only  allow  the  curator  the  commission  of  two  and  a  half  per  cent. 
<m  the  sums  received  or  recovered  by  him  during  his  administra- 
tion. 

1069,  1191 ;  3  L.  464;  8  A.  624;  see  1200  and  notes. 


Art.  1202    [1189].   Id.    How   Commission  Calculated. 

The  commission  allowed  to  curators  of  vacant  successions  and  of 
absent  heirs  is  calculated  on  the  whole  amount  of  the  effects  of 
the  succession,  deducting  bad  debts,  if  the  succession  is  vacant, 
or  if  all  the  heirs  are  absent  from  and  not  represented  in  the 
State. 

But  when  there  are  only  some  of  the  heirs  who  are  absent 
from  and  not  represented  in  the  State,  the  commission  allowed  to 
the  curator  is  calculated  on  the  portion  of  the  effects  of  the  suc- 
cession coming  to  those  heirs,  according  to  the  estimate  in  the 
inventory,  deducting  bad  debts. 

1194; 

When  will  does  not  give  seizin  executor 
4i  only  entitled  to  commission  on  what 
•ones  into  hU  hands.  5  N.  S.  228,  Baillio 
TO.  Baillio. 

dnnmi^siOHS  are  forf tiled  by  maladminis- 
tration.   30  A.  420,  £$accP88ion  of  Touzamel. 

On  proviBional  accounts  commission  due 
•Bly  on  sums  collec:ed.  40  A.  484,  Sacces- 
tion  of  Sparrow. 

Commissions  due  on  rents.    Id, 

Widow  in  community  as  administratrix  of 
kcr  bnsband's  saceesslon  is  entitled  to  com- 


mission on  entire  community  property.    86 
A.  606,  Succession  of  Boyer. 

On  property  sold  under  executory  process 
out  of  succession  no  commission  is  due.  31 
A.  173,  Succession  of  GoUam. 

Second  administrator  can  not  claim  com- 
missions on  property  distributed  by  him, 
but  which  has  already  paid  a  commission. 
30  A.  422,  Succession  of  Bourger6. 

Executor  can  not  charge  for  professional 
serTices  rendered  by  himpelf.  15  L.  398, 
Baldwin,  Executor,  vs.  Carlton. 


Art.  1203  [1191].  Deposit  in  Court  of  Succession  Titles 

or  Papers.  When  a  vacant  succession,  or  one  of  which  the  heirs 
or  part  of  them  are  absent  from  and  not  represented  in  the  State, 
has  been  definitely  settled,  if  there  remain  in  the  hands  of  the 
curator  any  titles  or  papers  belonging  to  the  succession  or  the 
heirs,  the  judge  shall  order  them  to  be  deposited  in  court,  in  order 
that  they  may  be  delivered  to  the  heirs  or  their  attorneys  in  fact. 


Art.  1204  [1192].    Heir's    Right   to    Funds    in    State 
Treasury.     The  funds  of  vacant  successions  or  absent  heirs,  paid 
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into  the  treasury  of  the  State,  remain  in  deposit  until  claimed  by 
the  heirs  or  those  having  a  right  to  them. 

These  funds  may  be  made  use  of,  but  their  reimbursement  is 
provided  for  and  guaranteed  on  the  faith  of  the  State,  so  that  the 
heirs,  who  present  themselves,  meet  with  no  delay  in  receiving 
them. 

8  A.  355. 

Ooiirrs  may  order  funds  to  be  si'Dt  to  the 
euccession  of  domicile.  28  A.  370;  13 
L.   298.    46  A.  252,  Successioa  of  Gainee. 

Art.  1205  [1193].  Id.  Appearance  and  Recognition  of 
Heirs  or  Creditors.  If,  after  the  payment  into  the  hands  of  the 
Treasurer  of  the  State,  and  the  discharge  of  the  curator,  any  one 
presents  himself  having  the  right  to  claim  the  succession  or  the 
payment  of  any  debts  due  him  by  the  deceased,  such  heir  or  cred- 
itor must  cause  his  quality  to  be  recognized,  or  his  debt  to  be 
liquidated  before  the  judge  of  the  place  where  the  succession  is 
opened,  after  having  cited  the  counsel  of  the  absent  heirs. 

Art.  1206  [119i].  Id.  Payment  of.  If  the  demand  of  the 
person  claiming  the  succession,  or  the  portion  of  it  administered 
by  the  curator,  be  established  by  a  judgment,  the  Treasurer  of  the 
State  shall  pay  to  such  person,  on  his  exhibiting  an  authentic  copy 
of  the  judgment,  the  amount  belonging  to  the  succession  deposited 
in  the  treasury. 

Art.  1207  [1195] .  Id.  Payment  of  Creditor.    If  it  be  a 

mere  debt  claimed  by  one  of  the  creditors  of  the  succession,  the 
Treasurer  of  the  State  shall  pay  the  amount  thereof  to  the 
creditor,  out  of  the  funds  deposited  in  the  treasury  belonging  to 
the  succession,  on  the  exhibition  of  an  authentic  copy  of  the 
judgment  establishing  his  debt,  as  is  before  said. 

Art.  1208  [1196].  Neglect  of  Curators  to  Pay  into  State 
Treasury.  If  curators  of  vacant  successions  or  of  absent  heirs 
neglect,  during  three  months  from  the  date  of  the  judgment  ren- 
dered on  their  accounts,  to  pay  the  balance  into  the  hands  of  the 
Treasurer  of  the  State,  it  is  his  duty  to  denounce  them  to  the  Attor- 
ney General  or  district  attorney  of  the  place  of  their  residence,  who 
is  bound  to  sue  them  and  their  securities  to  compel  the  payment  of 
this  balance,  with  interest  from  the  day  on  which  they  were  bound 
by  law  to  make  such  payment. 


1196;  C.  P.  1009. 

Wben  curator's  bond  is  forfeited,  a  ri^ht 
of  action  accrues  against  the  surety  which 
authorizes  suit  in  the  ordinary  jurisdictions. 
So  if  tableau  is  tiled  and  curator  is  directed 


to  pay  and  fails  to  do  so,  the  creditor  has 
his  action  on  the  bond.  11  L.  329,  Pamiele 
&  Baker  vs.  Brashear. 
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Of  Suoobssions.  Abt.  1212 

Art  1209  [1201].  Vacancy  in  Curatorship.  If  the  curator 
of  a  vacant  succession  or  of  absent  heirs,  who  has  been  first  appointed, 
will  not  continue  to  act,  or  if  he  dies,  absents  himself,  or  is,  by  other 
means,  prevented  from  performing  his  duties,  the  judge  of  the 
place  where  the  succession  is  opened,  may,  if  he  thinks  it  necessary 
to  the  interests  of  the  succession,  appoint  another  curator  to  finish 
the  settlement  of  the  estate. 

In  this  case  the  appointment  must  be  made  according  to  the 
same  rules  as  are  prescribed  for  the  apppintment  of  curators  of 
vacant  successions  and  absent  heirs,  and  these  new  curators  have 
the  same  duties  to  perform  and  enjoy  the  same  rights  as  the  curator 
first  appointed. 

(Amended.) 

SECTION  viir. 
Of  the  Appointment  of  Counsel  of  Absent  Heirs,  and  of  their  Duties. 

Art.  1210  [1204].  Counsel  of  Absent  Heirs,  When  Ap- 
pointed. On  the  opening  of  a  vacant  succession,  or  of  one  of 
which  the  heirs  or  part  of  them  are  absent  from  and  not  represented 
in  the  State,  it  is  the  duty  of  the  judge  ordering  inventories  to  be 
made  of  the  effects  of  the  succession,  to  appoint  a  counsel  to  the 
absent  heirs  to  assist  at  the  inventories. 

6  M.  606;  Acts  1817,  p.  188;  11  L.  149;  16  L.  527;  44  A.  619,  Mather  vs.  Lehman. 


Attorney  for  absent  heirs  may  compel 
curator  to  account.    C.  P.  1009. 

He  may  claim  for  the  heirs  the  20  per 
cent,  interest  as  a  penalty.  13  A.  263,  Suc- 
cession of  Thompson. 

There  must  be  proof  of  the  existence  of 
absent  heirs  before  the  appointment  of  At- 
torney can  be  made.  3  A.  226,  Lacy  vs. 
Newpont ;  29  A.  743,  Succession  of  Harris. 


Attorney  of  pr««en(  heirs  may  be  appoint- 
ed to  represent  absent  heirs.  37  A.  667, 
Heirs  of  Fly  vs.  Noble. 

Irregular  appointment  dofs  not  vitiate 
proceedings.    37  A.   667,  Heirs  of  Fly  vs. 

No  power  to  appoint  attorney  for  absent 
heirs  when  the  heirs  are  present  or  repre- 
sented.   47  A.  1164,  Succession  of  Rabasse. 


Art.  1211  [1205].  Duty  of  to  Search  for  and  Correspond 
With  Absent  Heirs.  The  counsel  to  the  absent  heirs,  who  is 
appointed  by  the  judge  of  the  place  where  the  succession  is  opened, 
must,  if  possible,  be  an  attorney  admitted  to  practice  in  the  courts 
of  this  State,  and  it  is  his  duty  to  represent  the  absent  heirs,  not 
only  in  the  inventory,  but  in  all  the  acts  required  by  law  to  be 
done. 

(As  aoaended  by  Act  1871,  No.  87.) 

His  rlfbt  to  act  commences  from  tbe 
dmte  of  bis  appointment.  6  L.  472,  Mercier 
^.  Sterling. 

Art.  1212  [1206].   The  Counsel  Appointed  by  the  Judge 

must  immediately  after  his  appointment  search  among  the  papers 
of  the  deceased,  and  get  all  the  information  he  can,  to  assure  him- 
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self  of  the  place  of  birth  of  the  deceased,  and  where  his  heirs  reside, 
in  order  to  correspond  with  them  and  give  them  notice  of  the  death 
of  the  deceased,  of  the  name  and  residence  of  the  curator  appointed 
to  his  succession,  and  the  state  in  which  its  a£Fairs  are  1^. 

5  L.  474,  Mercier  vs.  Sterling. 

Art.  1213  [1207].  Conservatory  Acts  by.  If,  in  the  inter- 
val between  the  opening  of  the  succession  and  the  appointment  d 
the  curator,  there  are  any  conservatory  acts  to  be  performed,  or 
suits  to  be  instituted,  the  delay  of  which  may  injure  the  succession, 
the  counsel  of  the  absent  heirs  shall  be  authorized  to  perform  such 
acts,  or  institute  such  suits  before  any  court,  on  proving  his 
appointment  by  the  certificate  thereof  under  the  seal  of  the  court 
which  has  appointed  him. 

The  attorney  needs  no  specific  authority 
to  iostitate  suit  under  this  article.  6  N.  S. 
11,  Rawle  vs.  Tennessee. 

Art.  1214  [1208].  Id.  Suits  Commenced  by.  When  a 
suit  has  been  instituted  by  the  counsel  of  the  absent  heirs  of  a 
succession,  in  conformity  with  the  provisions  of  the  preceding  arti- 
cle, and  judgment  has  not  been  rendered  at  the  time  the  curator  is 
appointed,  the  curator  shall  not  be  obliged  to  recommence  the  suit, 
but  may  continue  it  as  it  is,  substituting  his  name  for  that  of  the 
counsel  of  the  absent  heirs,  who  has  commenced  it. 

Attorney  is  bound  to  show  his  authority 
and  the  right  of  those  claiming  as  heirs.  1 
N.  S.  638,  Sibley  vs.  Slocum. 

Art.  1215  ]1209].  Can  Engage  in  No  Suits  Against 
Heirs.  The  counsel  of  the  absetjt  heirs  can  not,  if  he  be  an  at- 
torney, be  engaged  in  any  suit  against  the  heirs  whom  he  repre- 
sents, as  long  as  the  succession,  to  which  these  heirs  have  a  right, 
is  administered  by  a  curator  judicially  appointed. 

Art.  1216  ]1210].  Term  of  Duties  of.  The  counsel  of  the 
absent  heirs  shall  continue  to  act  as  such  until  the  heirs  present 
themselves  or  send  their  powers  of  attorney  to  claim  the  succession, 
or  until  the  curator  is  finally  discharged. 

C.  P.  1009. 

Attorney  for  absent  heirs  does  not  become 
functus  officio  by  the  discharge  of  testament- 
ary executor,  and  is  the  proper  person  to 
represent  heirs  even  after  executor  is  dis- 
charged. 6  L.  656,  Dupre  vs.  Reggio. 

His  capacity  can  not  be  collaterally  at- 


tacked. 37  A.  830,  State  ex  rel,  Upton  m 
Judge. 

His  departure  from  the  State  before  tb« 
close  of  succession,  does  not  invalidate  a 
sale  therein.  33  A.  337,  Heirs  of  Porter  m 
Homsby. 


Art.  1217  [1211],  Resignation  of.  Nevertheless,  the 
counsel  of  the  absent  heirs  may  cause  himself  to  be  discharg^  by 
the  judge  who  has  appointed  him,  if  he  is  prevented,  by  any  good 
cause,  from  performing  the  duties  thereof,  -   . 

1662;  1  L..  45,  McMlcken  vs. -Frlcklin's  Estate.  -  ...  :    -     :  -  ;»: 
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Art.  1218  [1212].  Vacancy  in  Position  of.  If  the  counsel 
of  absent  heirs  dies,  absents  himself  or  is  discharged,  the  judge 
is  bound  to  appoint  another  eounsel  ^of  absent  heirs  in  his  stead. 

His  departure  from  the  Slate  before  the  I  salelbereiD.  82  A.  337,  Heirs  of  Porter  v«. 
close  of  a  succession,  does  not  invalidate  a  |  Homsby. 

Art.  1219  [1213].  Compensation  of.  The  counsel  of 
absent  heirs  have  a  right  to  receive  fees,  or  emoluments  proportioned 
to  the  pains  taken  in  the  performance  of  their  duties,  out  of  the 
funds  of  the  succession  of  which  they  represent  the  heirs,  but 
those  fees  or  emoluments  shall  not  be  granted  to  them,  except  on 
proof  being  made  of  the  services  by  them  rendered,  and  of  the 
val*e  thereof,  after  having  cited  the  heirs,  if  they  present  them- 
selves, or  the  curator  appointed  to  the  succession  in  which  these 
heirs  have  rights. 


3  M.  363;  4  L.  434;  Act  1817,  p.  188. 

Fee  of  attorney  of  absent  heirs  is  charge- 
able against  their  portion  only,  unless  his 
8er?lces  benefited  the  entire  succession. 
36  A.  304,  Succession  of  Florance.  32  A. 
10S5,  Succession  of  Cox;  29  A.  743, 
Succession  of  Harris. 


The  inferior  court  may  fix  bis  compen- 
sation, and  when  it  is  not  exorbitant.  Su- 
preme Court  will  not  interfere.  6  M.  416, 
Labatut  vs.  Rogers 


CHAPTER  9. 

Of  the  Successions  of  Persons  Domiciliated  Out  of  the  State  ^  and 
of  the  Tax  Due  by  Foreign  Heirs ^  Legatees  and  Donees. 

SECTION  1. 
Of  the  Successiofis  of  Persons  Domiciliated  Out  of  the  State, 

Art.  1220.  Successions  of  Non- Residents.  The  succes- 
sions of  persons  domiciliated  out  of  the  State  of  Louisiana,  and 
leaving  property  in  this  State  at  their  demise,  shall  be  opened  and 
administered  upon  as  are  those  of  the  citizens  of  the  State ;  and  the 
judge  before  whom  such  succession  shall  be  opened,  shall  proceed 
to  the  appointment  or  confirmation  of  the  officer  to  administer  it 
under  the  name  and  in  the  manner  pointed  out  by  the  existing 
laws. 

(New  Article);  R.  3.,  3677;  AcU,  1855,  p.  398. 

SECTION  2. 
Of  the  Tax  Due  by  Foreign  RelrSy  Legatees  and  Donees. 

Art.  1221.  Ten  per  Cent.  Tax  on  Successions  and 
Legacies  Palling  to  Foreijgners.  Each  and  every  person,  not 
being  domiciliated  in  this  State,  and  not  being  a  citizen  of  any 
State  or  Territ6ry  in  the  Union,  who  shall  be  entitled,  wh^thef  aei 
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heir,  legatee  or  donee,  to  the  whole  or  any  part  of  the  succession  of 
a  person  deceased,  whether  such  person  shall  have  died  in  this  State 
or  elsewhere,  shall  pay  a  tax  for  the  benefit  of  the  Charity  Hos- 
pital in  New  Orleans  of  ten  per  cent,  on  all  sums  on  the  value  of 
all  property  which  he  may  have  actually  received  from  said  succes- 
sion, or  so  much  thereof  as  is  situated  in  this  State  after  deducting 
all  debts  due  by  said  succession ;  when  the  inheritance,  donation 
or  legacy  consists  of  specific  property  and  the  same  has  not  been 
sold,  the  appraisement  thereof  in  the  inventory  shall  be  considered 
as  the  value  thereof. 

(New  Article,  as  ameDded  by  Act  130  of  1894) ;  R.  S.,  Sees.  13,  ];i3, 1470, 8683;  Acts 
1855,  p  398,  Sec.  7.    See  arUcles  235,  236  of  Constitation  of  1898. 

French  wen  pball  not  be  subjected  to  taxes 
on  transfer,  inheritance  or  any  other  acqai- 
sition  of  property,  different  from  those  paid 
by  Americans.  49  A.  1405,  Succession  of 
Rabasse. 


Repealed  by  Act  86  of  1877,  E.  S.  p.   125. 

Amended  and  re-enacted  by  Act  130  of 
1894,  as  corrected  in  the  fore^ing  article. 

The  ^'most  favored  nation*'  clause  of  the 
treaty  with  Italy,  entitles  citizens  of  Italy  to 
the  same  exemptions  as  Americans,  48  A. 
552.  Succession  of  Rixner. 

The  ireaiy  with  France  provided    that 


Act  130  of  1894  unconstitutional.  50  A. 
625,  Succession  of  Qivanovich ;  50  A.  1010, 
Succession  of  Pablo  Sala. 


Art.  1222.  Tax  to  be  Retained  by  Succession  Repre- 
sentative ;  Penalty.  Every  executor,  curator,  tutor  or  adminis- 
trator having  the  charge  or  administration  of  succession  property 
belonging  in  whole  or  in  part  to  a  person  residing  out  of  the  State, 
and  not  being  a  citizen  of  any  other  State  or  Territory,  shall  be 
bound  to  retain  in  his  hands  the  amount  of  the  tax  imposed,  and  to 
pay  over  the  same  to  the  treasurer  of  said  hospital ;  in  default 
whereof  every  such  executor,  curator,  tutor  or  administrator  and  his 
securities  shall  be  liable  for  the  amount  thereof. 

(New  Article,  as  amended  by  Act  130  of  1894) ;  R.  S.  18, 1113,  1470,  3863;  Acts  1856, 
p.  398,  Sec.  7.    See  articles  235,  236,  Constitution  of  1898. 


Kepealed  by  Act 
125. 


of  1877,  £.  S.,  p.  I      See  notes  to  1221. 


Tax  to  be  paid  to  treasurer  of  Hospital. 
Amended  and  re-enacted  by  Act  130  of  1894, 
p.  165,  as  corrected  In  tbe  foregoing  article. 


Act  130  of  1894.  nnconstltntlonal.    50  A. 
625;  50  A.  1010.  Succession  of  Pablo  Sala. 


Art.  1223.  Clerk  of  Court  to  Furnish  List  of  Succes- 
sions to  Auditor.  It  shall  be  the  special  duty  of  clerks  of  courts 
to  see  that  the  tax  imposed  by  the  preceding  section  be  collected 
and  paid  over ;  and  each  of  such  clerks  shall  be  bound  to  furnish 
the  auditor  and  the  treasurer  of  said  hospital,  once  in  a  year,  a  state- 
ment or  list  of  the  successions  opened  in  his  parish,  whereof  persons 
who  are  neither  residents  of  this  State  nor  citizens  of  any  other 
State  or  Territory  in  the  United  States,  are  heirs,  legatees  or 
donees,  in  whole  or  in  part,  and  of  the  amount  accruing  to  such 
persons,  and  any  clerk  failing  to  furnish  such  statement,  or  to 
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comply  with  the  provisions  of  the  laws  relative  to  vacant  succes- 
sions, shall  be  responsible  to  the  State  for  the  amount  due. 

(New  Article,  as  amended  by  Act  130  of  1804);  B.  S.,  1118,  1470,  3684;  Acts 
1856,  p.  308.  Sec.  8;  see  Arls.  235  and  836  of  OonstkuHon  of  181*8.  Repealed  by  Act  86  of 
1877,  Ex.  Session,  p.  125.    Sutement  to  be  also  farnisbed  to  treasurer  of   hospital. 


Repealed  by  Act  86  of  1877,  E  8.,  p. 
125. 

Tbe  '^most  favored  nation''  claa?e  of  the 
treaty  with  Italy  entitles  citizens  of  Italy  to 
tbe  same  tmx  exemptions  as  Americans.  48 
A.  55i,  Succession  of  Rixner. 

Tbe  treaty  with  France  provides  that 
Frenchmen  shall  not  l>e  subjected  to  taxes 


on  transfer,  inheritance  or  any  other  acqui- 
sition of  property  different  from  ^bose  paid 
by  Americans.  49  A.  1405,  Succession  of 
Rabasse. 

Act  130  of  1894.  unconstitutional.  50  A. 
625,  Succession  of  Qivanovic^ ;  50  A.  1010, 
Succession  of  Pablo  Bala. 


CHAPTER  10. 

Of  Successions  Administered  by  Syndics, 

Art.  1224.  Meeting  of  Creditors  of  Succession  to  Elect 
Syndic.  Whenever  a  succession  shall  have  been  renounced  by 
the  heirs ;  or  whenever  it  shall  be  accepted  under  the  benefit  of  an 
inventory,  and  neither  the  beneficiary  heirs,  their  attorney  in  fact, 
nor  tutor  will  accept  the  administration  and  give  the  security  re- 
quired by  law,  and  when,  after  fifteen  days'  notice  given  in  the 
usual  manner,  no  one  presents  himself  to  administer  upon  the 
estate,  and  give  the  security  required,  a  meeting  of  the  creditors  of 
such  succession  shall  be  ordered  to  be  held  for  the  purpose  of  elect- 
ing syndics  to  administer  thereon. 

(New  Article) ;  R.  S.,  3680;  Acts  1855,  p.  399,  Sec.  4. 

Art.  1225.  Administration  of  Syndic ;  Succession  Under 
Five  Hundred  Dollars.  The  same  form  shall  be  observed  in  the 
choice  of  syndic,  the  sale  of  the  property,  the  administration  and 
settlement  of  the  estate,  as  are  prescribed  for  the  administration  of 
estates,  ceded  by  insolvent  debtors,  saving  and  reserving  to  the 
beneficiary  heirs  all  their  rights  and  claims  as  creditors,  and  their 
rights  to  any  surplus  which  may  remain  after  paying  the  debts  of 
the  succession.  Nothing  herein  contained  shall  be  so  construed  as 
to  apply  to  successions  under  five  hundred  dollars. 

(New  Article)  1100;  R.S..  3681;  Acts  1855,  p.  399,  Sec.  4. 

Syndics  powers  and  duties  are  tbe  same 
as  those  of  syndic  of  insolvent.  80  A.  305, 
Clout ier  vs.  Lemel. 

Art.  1226.    Id.    Maintenance  of  Heirs  for  One  Year. 

In  all  cases  when  the  property  of  a  succession  shall  be  administered 
by  syndics,  the  judge  of  the  court  shall  order  to  be  paid  such  rea- 
sonable sum  of  money  as  to  him  shall  appear  proper  for  the  main- 
tenance of  the  heirs,  being  children  of  the  deceased,  for  the  period 
erf  one  year,  and  until  their  claims  against  the  sucsession  shall  be 
aacertained  and  paid. 

(Kew  Article);  B.  8.,  ^682.;  Acts  18(5,  p-  3^«  Sec.  6. 
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CHAPTER  11. 

Of  Collations. 

section  1. 

What  Collation  is,  and  by  Whom  it  is  Due, 

Art.  1227  [1305].  Collation  Defined.  The  collation  of 
goods  is  the  supposed  or  real  return  to  the  mass  of  the  succession 
which  an  heir  makes  of  property  which  he  received  in  advance  of 
his  share  or  otherwise,  in  order  that  such  property  may  be  divided 
together  with  the  other  effects  of  the  succession. 

976,  1244,  1248;  4  N.  S.  667;  9  A.  96;  11  A.  226;  Spanish  Code  1035. 

The  perfect  equality.  8  L.  230,  Benoit  vs.   i 
Benoit's  Heirs.  I 

Art.  1228  [1306] .  When  and  from  Whom  Collation 
Demandable.  Children  or  grandchildren,-  coming  to  the  suc- 
cession of  their  fathers,  mothers  or  other  ascendants,  must  collate 
what  they  have  received  from  them  by  donation  inter  vivos ^  directly 
or  indirectly,  and  they  can  not  claim  the  legacies  made  to  them  by 
such  ascendants  unless  the  donations  and  legacies  have  been  made 
to  them  expressly  as  an  advantage  over  their  coheirs,  and  besides 
their  portion. 

This  rule  takes  place  whether  the  children  or  their  descendants 
succeed  to  their  ascendants  as  legal  or  as  testamentary  heirs,  and 
whether  they  have  accepted  the  succession  unconditionally,  or  with 
the  benefit  of  inventory. 

1242;  1501;  C.  N.  848;  3N.  S.  223,  Cornell  vs.  Hope  Insurance  Company;  5N.& 
228,  BaiUio  vs.  Baillio;  12  R.  639;  14  A.  625;  15  A.  210,  268;  Spanish  Code  1038. 

Heir  roust  collate  slaves  donated  in  1859. 
34  A.  448,  Fentress  vs.  Brown,  et  a/;  45  A. 
967. 

Art.  1229  [1307].  Reasons  for  Collation.  The  obligation 
of  collating  is  founded  on  the  equality  which  must  be  naturally 
observed  between  children  and  other  lawful  descendants,  who 
divide  among  them  the  succession  of  their  father,  mother  and 
other  ascendants  ;  and  also  on  the  presumption  that  what  was  given 
or  bequeathed  to  children  by  their  ascendants  was  so  disposed  of  in 
advance  of  what  they  might  one  day  expect  from  their  succession. 

1601 ;  C.  N.  844;  12  M.  421,  Bossier  vs.  Vienne;  7  R.  429;  12  R.  539;  9  A.  97;  15  A- 
263;  16  A.  294;  Tonl.  IV,  p.  453,  n.  454  et  suit. 

Equality!  42  A.  917,  918,  Succession  of 
Toledano. 

Art.  1230  [1308].  Collation  Enforced  Unless  Exp^ssXj 
Forbidden.     Collation  must  take  place,  whether  the  4onor  has 
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formerly  ordered  it,  or  has  remained  silent  on  the  subject ;  for  col-« 
lation  is  always  presumed,  where  it  has  not  been  expressly  for- 
bidden. 

16  A.  263;  16  A.  204. 

Art.  1231  [1309].  Express  Exclusion  of  Collation.    But 

things  given  or  bequeathed  to  children  or  other  descendants  by 
their  ascendants,  shall  not  be  collated,  if  the  donor  has  formally 
expressed  his  will  that  what  he  thus  gave  was  an  advantage  or 
extra  part,  unless  the  value  of  the  object  given  exceed  the  dis- 
posable portion,  in  which  case  the  excess  is  subject  to  collation. 

1501;  C.N.  843,  844;  7R.429;  16  A.  2»4. 

Art.  1232  [1310].  Id.  In  What  Act  Made.  The  declara- 
tion that  the  gift  or  legacy  is  made  as  an  advantage  or  extra  por- 
tion, may  be  made,  not  only  in  the  instrument  where  such  disposi- 
tion is  contained,  but  even  afterward  by  an  act  passed  before  a 
notary  and  two  witnesses. 

1601;  ISA.  208. 

Art.  1233  [1311].  Id.  Terms  Expressing.  The  declara- 
tion that  the  gift  or  legacy  is  intended  as  an  advantage  or  extra 
portion,  may  be  made  in  other  equivalent  terms,  provided  Ihey  indi- 
cate, in  an  unequivocal  manner,  that  such  was  the  will  of  the  donor. 

13  A.  207 ;  IV,  Tool.  469,  n.  472  et  suiv. 


Implied  exclusioQ  of  collation  results 
from  beqaesiB  of  particnUr  articles  ^^to 
eertain  children  to  equalize  tbem  with  all 


my  other  children.''    38  A.  650,  Barrow  vs. 
Barrow. 


Art«  1234  [1312].  Calculation  to  Determine  Collation; 
Renunciation  of  Succession.  If,  upon  calculation  of  the  value 
of  advantages  thus  given,  and  of  the  other  effects  remaining  in  the 
succession,  such  remaining  part  should  prove  insufl&cient  to  give 
to  the  other  children  their  legitimate  portion,  the  donee  would  then 
be  obliged  to  collate  the  sum  by  him  received,  as  far  as  necessary 
to  complete  such  portion,  though  he  would  wish  to  keep  the  dona- 
tion and  renounce  the  inheritance ;  and  in  this  calculation  of  the* 
legitimate  portion,  the  property  given  or  bequeathed  by  the  ascend- 
ants, not  only  to  their  children,  but  even  to  all  other  persons^ 
whether  relations  or  strangers,  must  be  included. 

C.  N.  845;  4  Tonl.  607  n.  469. 

All  property  donated  or  bequeathed  must 
be  counted  in  the  disposable  portion.  42  A. 
339.  Saccession  of  John  T.  Moore. 

Art  1235  [1313].  Only  Descendants  Can  Demand  or 
are  Bound  to  Collate.  The  obligation  of  collating  is  confined 
to  children  or  descendants  succeeding  to  their  f athersi  and  mothers 
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or  other  desceadafnts,  whethm-  ab  iniestaio  or  by  virtue  of  a  testa- 
tnent. 

Therefore  this  collation  can  not  be  demanded  by  any  other 
heir,  nor  even  by  the  legatees  or  creditors  of  the  succession  to  which 
the  collation  is  due. 

1453, 1604, 1807, 1008;  0.  N.  867,  1406;  7  R.  429;  33  A.  290;  3  Laarent  p.  138,  No. 
176. 

Collation  Ib  not  obligatory  on  collaterals  aunts,  are  not  obliged  to  collate  an  onerous 

wbo  inherit  in  defaalt  of  forced  heirs.    12  obligation  doe  Mr  oielr  ftttfaer.   4  N.  S.  56), 

A.  486,  Reed  ys.  Crocker.  Destrehan  vs.  Destrelian;  28  A.  290,  Sac- 

Qrandchildren  coming  to  the  parUtion  of  ?S?i2S~  ^''^'''  ^^  1001,  Calhoun  vs. 

their  grandfather^s  esUte,  with  uncles  and  !  ^^»»^^- 

Art.  1236  [1314].  Only  Forced  Heirs  Bound  to  Collate. 

Such  children  or  descendants  only  are  obliged  to  collate  who  have 
a  right  to  a  legitimate  portion  in  the  succession  of  their  fathers,  or 
mothers,  or  other  descendants. 

Therefore,  natural  children,  inheriting  from  their  mother  or 
father,  in  the  cases  prescribed  by  law,  are  not  liable  to  any  colla- 
tion between  them,  if  they  have  not  been  expressly  subjected  to  it 
by  the  donor,  because  the  law  gives  them  no  right  to  a  legitimate 
portion  in  their  successions. 

1504;  12  A.  442;  16  A.  616;  IV  Toul.  268. 

Art.  1237  [1315J.  Renunciation;  Effectof  on  Collation. 

If  children,  or  other  lawful  descendants  holding  property  or  lega- 
cies subject  to  be  collated,  should  renounce  the  succession  of  the 
ascendant,  from  whom  they  have  received  such  property,  they  may 
retain  the  gift,  or  claim  the  legacy  to  them  made,  without  being 
subject  to  any  collation. 

If,  however,  the  remaining  amount  of  the  inheritance  should 
not  be  sufficient  for  the  legitimate  portion  of  the  other  children, 
including  in  the  succession  of  the  deceased  the  property  which  the 
person  renouncing  would  have  collated,  had  he  become  heir,  he 
shall  then  be  obliged  to  collate  up  to  the  sum  necessary  to  com- 
plete such  legitimate  portion. 

Where  estate  is  insolvent  tbCT  must  col-  I  toir.    7  K.  429,  Grandchamps  ts.  Delpuedi 
late  to  heir  accepting  with  l)eneflt  of  inven-  |  and  others. 

Art.  1238  [1816].  Collation  by  Qrandchildren.  To  make 
legitimate  descendants  liable  to  collation,  as  prescribed  in  the  pre- 
ceding articles,  they  must  appear  in  the  quality  of  heirs  to  the 
succession  of  the  ascendants  from  whom  they  immediately  have 
received  the  gift  or  legacy. 

Therefore  grandchildren,  to  whom  a  gift  was  made  or  a  legacy 
left  by  their  grandfather  or  grandmother,  after  the  death  of  their 
father  or  mother,  are  obliged  to  collate,  when  they  are  called  to 
the  inheritance  of  the  grandfather  or  grandmother,  jointly  with  the 
other  gtandchildrem,  or  fay  representation  with  their  tt]icles.m'4uuits« 
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brothers  or  sisters  of  their  father  or  mother,  because  a  legitimate 
portion  is  due  to  them  in  the  estate  of  their  grandfather  or  grand- 
mother, on  which  it  is  presumed  that  their  grandfather  or  grand- 
mother had  intended  to  make  the  gift,  or  leave  the  legacy  by  antici- 
pation. 

44  A.  1S71,  Succession  of  Mayer;  4  X.  S.  557,  Destrehan  vs.  Destrehan's  Heirs;  12 
L.  590. 


Liability  to  collate  in  a  suocefsion  by 
takiog  less  is  binding  upon  the  children  of 
Uie  son  who  come  to  the  succession  of  tbe 
gnndmother  with   the  uncles  and  aunts, 


although  their  father  died  before  his  mother. 
44  A.  871,  Succession  of  Meyer.  See  note 
to  1235. 


Art.  1239  [1317].  Id.  But  gifts  made  or  legacies  left  to  a 
grandchild  by  his  grandfather  or  grandmother  during  the  life  of 
his  father,  are  always  reputed  to  be  exempt  from  collation,  because, 
while  the  father  is  alive,  there  is  no  leg^itimate  portion  due  to  the 
grandchild  in  the  estate  of  his  grandfather. 

The  father,  inheriting  from  the  grandfather,  is  not  liable  to 
collate  the  gifts  or  legacies  left  to  his  child. 

C.  N.847:  12  L.  589.   ' 

1240  [1318].  Id.  In  like  manner,  the  grandchild,  when 
inheriting  in  his  own  right  from  the  grandfather  or  grandmother, 
is  not  obliged  to  refund  the  gifts  made  to  his  father,  even  though 
he  should  have  accepted  the  succession;  but  if  the  grandchild 
comes  in  only  by  right  of  representation,  he  must  collate  what  has 
been  given  to  his  father,  even  though  he  should  have  renounced  his 
inheritance. 

»73;  C.  N.  848;  23  A.  290;  33  A.  1001. 

Grandchildren  inheriting  coming  to  the  |  4  N.  S.  557,   Destrehan  vs.  Destrehan;    23 

partition  of  their  f^randfather's  estate  with  |  A.  290,  Succession  of  Morgan ;  33  A.  1001, 

DiR*l  sand  aunts  are  not  obliged  lo  collatf"  ,  Calhoun  vs.  Cosgrove. 

«n  onerous  obligation  due  by  their  father,  i  But  see  44  A.  §77,  Succession  of  Meyer. 

Art.  1241  [1319].    Collation  by  Remote  Descendants. 

What  has  been  said  in  the  three  preceding  articles,  of  grandchildren 
inheriting  from  their  grandfather  or  grandmother,  must  be  under- 
stood of  the  great-grandchildren  and  other  lawful  descendants  called 
to  inherit  from  their  ascendants,  either  in  their  own  name  or  by 
rig  At  of  representation. 


SECTION  2. 
To  Wkom  the  Collation  is  Dtie,  and  What  Things  are  Subject  to  It. 

Art.  1242  [1320J.  To  Succession  of  Donor.  The  collation 
is  made  only  to  the  succession  of  the  donor. 

Thus,  in  case  of  a  father  having  alone  settled  a  dowry  on  one 
<rf  his  children,  the  collation  is  only  due  to  his  succession.  But,  if 
the  father  and  mother  have  jointly  settled  the  dowry,  the  collation 
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is  to  be  made  by  halves  to  each  of  their  successions,  conformably  to 
the  rules  established  in  the  title  :   Of  the  Marriage  Contract. 

2381 ;  C.  y.  850;  2  A.  630;  46  A.  390,  Berthelot  yb.  Fitch. 


Where  the  advancemeDt  Is  made  by  the 
father  to  a  married  daughter,  and  the 
widow  surviving  accepts  the  commonlty, 
the  daughter  is  chargeable  with  one-half. 


33  A.  1376,  Diclison  vs.  Dickson;  5  N.  S. 
228;  %  A.  630,  Succession  of  MoDtegat;  45 
A.  390,  Berthelot  vs.  Fitch. 


Art,  1243  [1321].  Advances;  Dowry;  Payment  erf 
Debts  of  Heirs.  Collation  is  dne  for  what  has  been  expended 
by  the  father  and  mother  to  procure  an  establishment  for  their 
legitimate  descendant  coming  to  their  succession,  for  the  settle- 
ment of  dowry,  or  for  the  payment  of  his  debts. 

0.  N.  861 ;  7  N.  S.  %\\  15  A.  263;  IV,  Toul.  491,  49i;  XI,  53. 

Art.  1244  [1322].  Expenses  of  Living  and  Education; 
Marriage  Presents.  Neither  the  expenses  of  board,  support, 
education  and  apprenticeship  are  subject  to  collation,  nor  are  mar- 
riage presents  which  do  not  exceed  the  disposable  portion. 

C.  X.  852;  6  N.  8. 144,  Hamilton  vs.  Hamilton;  Spanish  Code  1041. 


Donation  of  slaTes  without  a  pnblic  act, 
where  aclcnowledged,  are  subject  to  colla- 
tion where  donor  died  l>efore  their  libera- 


tion.   40  A.  384,  Saccesslon  of  Haile;  34  A. 
448,  Fentress  vs.  Brown. 


Art.  1245  [1323].  Manual  Gifts.  The  same  rule  is  estab- 
lished  with  respect  to  things  given  by  a  father,  mother,  or  other 
ascendant,  by  their  own  hands,  to  one  of  their  children  for  his 
pleasure  or  other  use. 

0.  N.  862. 

Art.  1246  [1324].  Profits  Hade  by  Heir.  The  heir  is  not 
bound  to  collate  the  profits  he  has  made  from  contracts  made  with 
his  ascendant  to  whom  he  succeeds  unless  the  contracts,  at  the 
time  of  their  being  made,  gave  the  heir  some  indirect  advantage. 

C.  N.  863;  13  A.  173;  4  Tool.  469,  487. 

Art.  1247  [1325].    Partnership  Under  Authentic  Act 

Also  no  collation  is  due  for  a  partnership  made  without  fraud 
with  the  deceased,  if  the  conditions  of  the  partnership  are  proved 
by  an  authentic  act. 

C.  N.  854:  4  Toul.  472,  479,  487. 

Art.  1248  [1326].  Indirect  Advantages.  The  advantage 
which  a  father  bestows  upon  his  son,  though  in  any  other  manner 
than  by  donation  or  legacy,  is  likewise  subject  to  collation.  Thus, 
when  a  father  has  sold  a  thing  to  his  son  at  a  very  low  price,  or  has 
paid  for  him  the  price  of  some  purchase,  or  has  spent  money  to 
improve  his  son's  estate,  all  that  is  subject  to  collation. 

\l  M.  421,  Bossier  vs.  Vienne;  13  A.  173,  207;  15  A.  268. 
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Art.  1249  [1327] .  Wages.  The  obligation  of  collation  does 
not  exclude  the  child  or  descendent  coming  into  the  succession  of 
his  father,  mother  or  other  ascendant,  from  claiming  wages  which 
may  be  due  to  him  for  having  administered  the  property  of  the 
ascendant,  or  for  other  services. 

13  A.  208. 

Art.  1250  [1328J.  Loss  of  Donated  immovable.  Immova- 
ble proi)erty,  given  by  a  father,  mother  or  other  ascendant,  to  one 
of  their  children  or  descendants,  and  which  has  been  destroyed  by 
accident,  while  in  the  possession  of  the  donee  and  without  his  fault, 
previous  to  the  opening  of  the  succession,  is  not  subject  to  collation. 

If,  on  the  contrary,  it  is  by  the  fault  or  negligence  of  the  donee 
that  the  immovable  property  has  been  destroyed,  he  is  bound  to 
collate  to  the  amount  of  the  value  which  the  property  would  have 
had  at  the  time  of  the  opening  of  the  succession. 

C.  N.  865. 


Slaves  donated  prior  to  tbe  civil  war  are 
•object  to  collation  where  the  donor  died 
More  their  libemtion.  84  A.  448,  Fentress 
▼B.  Browo. 

Bat  not  sabject  to  collation  where  donor 
lied  after  their  liberation.    29  A.  485,  Sac- 


cession  of  Gaiblory ;  40  A.  834,  Succession 
of  Haile. 
Abolition  of  slavery  does  not  affect  obli- 

Sition  to  collate.    44  A.  871,  Succession  of 
Teyer. 


SECTION  8. 
How  Collations  are  Made. 


less. 


Art.  1251  [1329].    Collations  are  made  in  kind  or  by  taking 

C.  N.  858  (lit) ;  7  N.  S.  20,  Austin  et  al.  vs.  Palmer. 


Art  1252  [1330].  The  Collation  is  Made  in  Kind,  when 
the  thing  which  has  been  given,  is  delivered  up  by  the  donee  to  be 
united  to  the  mass  of  the  succession. 

Art.  1253  [1331].    The  Collation  is  Hade  by  Taking 

Less,  when  the  donee  diminishes  the  portion  he  inherits,  in  pro- 
portion to  the  value  of  the  object  he  has  received,  and  takes  so 
much  less  from  the  surplus  of  the  effects  as  is  explained  in  the 
chapter  which  treats  of  partitions. 

(Amended);  1354,  1360;  C.  N.  859. 

Art.  1254  [1332].     Movables  or  immovables.    In  the 

execution  of  the  collation  it  must  first  be  considered  whether  the 
things  subject  to  it  are  movables  or  immovables. 

(Amended);  0.^.859. 

Art  1255  [1333].  Collation  of  immovable.  If  an  im- 
movable has  been  given,  and  the  donee  hath  it  in  his  possession  at 
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the  time  of  the  partition,  he  has  the  choice  to  make  the  collation  in 
kind  or  by  taking  less,  unless  the  donor  has  imposed  on  him  the 
condition  of  making  the  collation  in  kind,  in  which  case  it  can  not 
be  made  in  any  other  manner  than  that  prescribed  by  the  donor, 
unless  it  be  with  the  consent  of  the  other  heirs,  who  must  be  all  of 
age,  present  or  represented  in  this  State, 

10  M.  430,  Mare  et  wx  vs.  Welsh's  Heirs;  7  N.  S.  20. 

Art.  1256  [1334].  Id.  In  Kind;  Expenses.  The  donee 
who  collates  in  kind  an  immovable,  which  has  been  given  to  him, 
must  be  reimbursed  by  his  coheirs  for  the  expenses  which  have 
improved  the  estate,  in  proportion  to  the  increase  of  value  which  it 
has  received  thereby. 

C.  N.  861 ;  6  Toul.  228,  45^6,  609;  12  Toul.  371. 

So  as  to  immovables  the  dooee  elect  to  I  succession  as  of  the  date  of  the  donee'^s 
collate  in  kind  the  property  belongs  to  the  |  death.    44  A.  503,  Bertbelot  vs.  Fitch. 

Art.  1257  [1335].  Id.  Necessary  Expenses.  The  coheirs 
are  bound  to  allow  to  the  donee  the  necessary  expenses  which  he 
has  incurred  for  the  preservation  of  the  estate,  though  they  may 
not  have  augmented  its  value. 

C.  X.  862. 

Art.  1258  [1336].     Id.    Expenses  for  Pleasure.     As  to 

works  made  on  the  estate  for  the  mere  pleasure  of  the  donee,  no 
reimbursement  is  due  to  him  for  them  ;  he  has,  however,  the  right 
to  take  them  away,  if  he  can  do  it  without  injuring  the  estate,  and 
leave  things  in  the  same  situation  they  were  at  the  time  of  the 
donation. 

4  Toul.  228,  420,  610;  12  Toul.  371 ;  44  A.  50«,  Berthelot  vs.  Fitch. 

Art.  1259  [1337].    Id.   Expenses  Made  on   Immovable 

Property  are  distinguished  by  three  kinds  :  necessary,  useful,  and 
those  for  mere  pleasure. 

Necessary  expenses  are  those  which  are  indispensable  to  the 
preservation  of  the  thing. 

Useful  expenses  are  those  which  increase  the  value  of  the  im- 
movable property,  but  without  which  the  estate  can  be  preserved. 

Expenses  for  mere  pleasure  are  those  which  are  only  made  for 
the  accommodation  or  convenience  of  the  owner  or  possessor  of  the 
estate,  and  which  do  not  increase  its  value. 

Art.  1260  [1338].  Id.  Deteriorations.  The  donee,  who 
collates  in  kind  the  immovable  property  given  to  him,  is  account- 
able for  the  deteriorations  and  damage  which  have  diminished  its 
value,  when  caused  by  his  fault  or  negligence. 

1250;  C.  N.  863:  Acts  1832,  March  28;  Acts  1855,  p.  337;  2  Toal.  29;  4  Toul.  228, 
511;  5  Toul.  148. 
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Art   1261    [1339].    id.  Destruction  of  Immovable.    If 

within  the  time  and  in  the  form  prescribed  in  the  chapter  which 
treats  of  partitions,  the  donee  has  made  his  election  to  collate  in 
kind  the  immovable  property  which  has  been  given  to  him,  and  it 
is  afterwards  destroyed,  without  the  act  or  fault  of  the  donee,  the 
loss  is  borne  by  the  succession,  and  the  donee  shall  not  be  bound 
to  collate  the  value  of  the  property. 

1260;  C.  p.  1009. 

Art.  1262  [1340].  id.   Partial  Destruction.     If  the  im- 

movable  property  be  only  destroyed  in  part,  it  shall  be  collated  in 
the  State  in  which  it  is. 

Art.  1263  [1341],  id.  Destruction  of  Immovable.    But 

if  the  immovable  property  is  destroyed  after  the  donee  has  declared 
that  he  wishes  to  collate  by  taking  less,  the  loss  is  his,  and  he  is 
bound  to  take  less  from  the  succession,  in  the  same  manner  as  if 
the  property  had  not  been  destroyed. 

Art.  1264  [1342].  id.  Effect  on  Mortsrages.  When  the 
collation  is  made  in  kind,  the  effects  are  united  to  the  mass  of  the 
succession  free  from  all  charges  created  by  the  donee,  but  creditors, 
holding  mortgages,  may  intervene  in  the  partition,  and  make  oppo- 
sition to  the  collation  which  may  injure  their  rights. 

1388;  C.  N.  865;  12  B.  450;  21  A.  258;  4  Toul.  292,  464,  512  to  542;  7  Toul.585;  8 
Tool.  62,  63. 

Art.  1265  [1343].  id.  Effect  on  Mortgages.  In  the  case 
mentioned  in  the  preceding  article,  if  the  property  mortgaged, 
which  has  been  collated  in  kind,  falls  by  the  partition  to  the  donee, 
the  mortgage  continues  to  exist  thereon  as  if  it  had  never  been  col- 
lated ;  but  if  the  donee  receives  for  his  portion  other .  movables  or 
immovables  of  the  succession,  the  creditor  shall  have  a  privilege 
for  the  amount  of  his  mortgage  on  the  property  which  has  thus 
fallen  to  his  debtor  by  the  partition. 

1280;  4T6al.499. 

Art.  1266  [1344].  id.  Collation  in  Kind  of  Excess  Over 
Disposable  Portion.  When  the  gift  of  immovable  property, 
made  to  a  lawful  child  or  descendant,  exceeds  the  portion  which 
the  ascendant  could  legally  dispose  of,  the  donee  may  make  the 
collation  of  this  excess  in  kind,  if  such  excess  can  be  separated 
conveniently. 

1281;  C.N.  866. 

Art  1267  [1345].  Id.  By  Taking  Less.  If,  on  the  con- 
trary,  the  retrenchment  of  the  excess  over  and  above  the  disposa- 
ble portion  can  not  conveniently  be  made,  the  donee  is  bound  to 
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collate  the  excess  by  taking  less,  as  is  hereafter  prescribed  for  the 
cases  in  which  the  collation  is  made  of  immovable  property  given 
him  otherwise  than  as  advantage  or  extra  portion. 

G*  N.  866. 

Art.  1268  [1346].  Id.  Immovable  Retained  by  Heir 
Till  Settlement.  The  donee,  who  makes  the  collation  in  kind 
of  the  immovable  property  given  to  him,  may  keep  possession  of 
the  same  until  the  final  reimbursement  of  the  sums  to  him  due  for 
the  necessary  and  useful  expenses  which  he  has  made  thereon,  after 
deducting  the  amount  of  the  damage  the  estate  has  suffered 
through  his  fault  or  neglect,  as  is  before  provided. 

C.  N.  867. 

Art,  1269  [1347].  Collation  of  Immovable  by  Taking 
Less ;  Valuation.  When  the  donee  has  elected  to  collate  the 
immovable  property  given  him  by  taking  less  on  the  part  which 
comes  to  him  from  the  succession,  the  collation  must  be  made 
according  to  the  value  which  the  immovable  property  had  at  the 
opening  of  the  succession,  a  deduction  being  made  for  the  expenses 
incurred  thereon,  in  conformity  with  what  has  been  heretofore 
prescribed. 

Art.    1270    [1348].   Id.   Alienation  by    Donee.    If  the 

donee  has  voluntarily  alienated  the  immovable  property  which  has 
been  given  him  as  an  advantage  or  extra  portion,  if  he  has  per- 
mitted it  to  be  seized  and  sold  for  the  payment  of  his  debts,  or  if 
it  has  been  destroyed  by  his  fault  or  negligence,  he  shall  not  be 
the  less  bound  to  make  the  collation  of  it,  according  to  the  value 
which  the  immovable  would  have  had  at  the  time  of  the  opening 
of  the  succession,  deducting  expenses,  as  is  provided  in  the  fore- 
going article. 

1281,  1282. 

Art.  1271  [1349].  Id.  Forced  Alienation;  Price  of .    But 

if  the  donee  has  been  forced  to  alienate  the  immovable  property, 
he  shall  be  obliged  to  collate  by  taking  less  the  price  he  has  re- 
ceived from  this  sale  and  no  more. 

As,  for  example,  if  the  donee  shall  be  obliged  to  submit  to  a 
sale  of  the  immovable  for  some  object  of  public  utility,  or  to  dis- 
charge a  mortgage  imposed  by  the  donor,  or  because  the  immova- 
ble was  held  in  common  with  another  person  who  has  prayed  for 
the  sale  in  order  to  obtain  a  partition  of  it. 

1339. 

Art.  1272  [1350].  Id.  Oistinction  of  Immovable  After 
Alienation.  If  the  immovable  property  which  has  been  given 
has  been  sold  by  the  donee,  and  afterwards  is  destroyed  by  accident 
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in  the  possession  of  the  purchaser,  the  donee  shall  only  be  obliged 
to  collate  by  taking  less  the  price  he  received  for  the  sale. 

1281. 

Art.  1273  [1351].  Partition  After  Election  to  Collate 
by  Taking  Less.  When  the  collation  is  made  by  taking  less,  the 
coheirs  to  whom  the  collation  is  due  have  a  right  to  require  a  sale 
of  the  property  remaining  to  the  succession,  in  order  to  be  paid 
from  the  proceeds  of  this  sale,  not  only  the  collation  which  is  due 
to  them,  but  the  part  which  comes  to  them  from  the  surplus  of 
these  proceeds,  unless  they  prefer  to  pay  themselves  the  amount 
of  the  collation  due  to  them  by  taking  such  movables  and  immova- 
bles of  the  succession  as  they  may  choose,  according  to  the 
appraisement  in  the  inventory,  or  the  appraisement  which  serves 
as  a  basis  to  the  partition. 

Bat  if  there  be  money  on  hand  they  are  I  the  collation  is  dae  by  taking  less  for  mov- 
obliged  to  pay  themselves  oat  of  it,  where  |  ables  and  money.    1286. 

Art.  1274  [1352].  Id  Election  Between  Partition  in 
Kind  or  by  Sale.  If  the  coheirs  to  whom  the  collation  is  made 
by  taking  less,  wish  that  the  effects  of  the  succession  be  sold,  in 
order  that  they  may  be  paid  what  is  due  them,  they  are  bound  to 
decide  thereon  in  three  days  from  their  being  notified  of  the  motion 
of  the  donee  to  that  eflfecc,  before  the  judge  of  the  partition,  other- 
wise they  shall  be  deprived  of  this  right,  and  shall  be  considered  as 
having  consented  to  receive  payment  of  the  collation  due  them  in 
eflfects  and  property  of  the  succession,  or  otherwise  from  the  hands 
of  the  donee. 

1331. 

Art.  1275   [1353].  id.  Sale  to  be  at  Public  Auction. 

When  the  coheirs,  thus  notified,  require  the  sale  of  the  effects  of 
the  succession  to  pay  themselves  the  collation  due  them,  the  sale 
shall  be  made  at  public  auction,  in  the  same  manner  as  when  it  is 
necessary  to  sell  property  held  in  common,  in  order  to  effect  a 
partition. 

Art.  1276  [1354].  id.  Partition  in  Kind.  If,  on  the  con- 
trary, the  coheirs  to  whom  the  collation  is  due  prefer  to  be  paid  the 
amount  thereof  in  property  and  effects  of  the  succession,  or  are 
divested  of  their  right  to  require  the  sale  of  these  effects,  they  shall 
be  paid  the  amount  of  the  collation  in  movables,  immovables  and 
other  effects  of  the  succession,  in  the  same  manner  as  is  prescribed  in 
the  chapter  which  treats  of -partitions. 

But  in  no  case  will  these  heirs  be  obliged  to  receive  in  pay- 
ment credits  of  the. succession. 
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Art.  1277  [1355].  Collation  is  Debt  of  Donee.  If  there 
are  no  effects  in  the  succession,  or  not  sufficient  to  satisfy  the  heirs 
to  whom  the  collation  is  due,  the  amount  of  the  collation,  or  the 
balance  due  on  it,  shall  be  paid  them  by  the  heir  who  owes  the 
collation. 

Art.  1278  [1356].  id.  Time  and  Security  for  Payment. 

This  heir  shall  have  one  year  to  pay  the  sum  thus  by  him  due,  if 
he  furnish  his  coheirs  with  his  obligation  payable  at  that  time,  with 
eight  per  cent,  interest,  and  give  a  special  mortgage  to  secure  the 
payment  thereof,  either  on  the  immovable  property  subject  to  the 
collation,  if  it  is  in  his  possession,  or  in  want  thereof,  on  some  other 
immovable  property  which  may  suit  the  coheirs. 

(Amended);  1288. 

Art.  1279  [1357].  Id.  Foreclosure  of  Mortgage.    If  the 

heir,  who  has  been  allowed  to  furnish  his  obligation  as  mentioned 
in  the  preceding  article,  fails  to  fulfil  his  engagement  at  the  expira- 
tion of  the  year  granted  to  him,  the  heirs,  in  whose  favor  this  obli- 
gation has  been  made,  or  their  representatives,  have  a  right  to  cause 
the  property  mortgaged  to  them  to  be  seized  and  sold,  without  any 
appraisement,  and  at  the  price  offered  at  the  first  exposure  for  sale. 

c.  P.  680. 

Art.  1280  [1358].  Id.  Application  of  Proceeds  of  Sale. 

If  the  property  thus  seized  and  sold  is  the  same  which  was  subject 
to  the  collation,  the  coheirs  seizing,  or  their  representatives,  shall 
be  paid  Ihe  amount  of  their  debt  due  for  the  collation,  by  privilege 
and  in  preference  to  all  the  creditors  of  the  donee,  even  to  those  to 
whom  he  may  have  mortgaged  the  property  for  his  own  debts  or 
engagements,  previous  to  the  opening  of  the  succession,  saving  to 
these  mortgage  creditors  their  recourse  against  other  property  of 
the  donee. 

1516. 

Art.  1281  [1359].  Annullment  of  Alienation  of  immov- 
able Donated.  If  the  donee,  who  owes  the  collation,  has,  before 
the  opening  of  the  succession,  voluntarily  sold  the  immovable 
property  given  to  him,  and  his  other  property  is  not  sufficient  to 
satisfy  his  coheirs  for  the  collation  due  them,  the  coheirs,  after  a 
previous  discussion  of  the  effects  of  the  donee,  shall  have  the  right 
of  claiming  the  immovable  property  thus  sold,  from  those  who  may 
be  the  purchasers  or  detainers  thereof,  who  shall  be  compelled  to 
give  it  up  as  an  object  which  had  never  belonged  to  the  donee. 

1270,  1272, 1517. 

Art.  1282  [1360]^  Id.  Terms  on  whicli  Alienee  Can  Re- 
tain Immovable.     The  third  purchaser  or  possessor  of  the  teal 
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estate  subject  to  collation  may  avoid  the  effect  of  the  action  of 
revendication,  by  paying  to  the  coheirs  of  the  donee,  to  whom  the 
collation  is  due,  to-wit :  the  excess  of  the  value  of  the  property 
above  the  disposable  portion,  if  the  donation  has  been  made  as  an 
advantage  or  extra  portion,  or  the  whole  of  the  value  thereof,  if  the 
donation  has  been  made  without  this  provision,  by  fulfilling  in  this 
respect  all  the  obligations  by  which  the  donee  himself  was  bound 
towards  the  coheirs. 

Art.  1283  [13611.  Movables  Can  be  Collated  Only  by 
Taking  Less  Valuation.  When  movables  have  been  given,  the 
donee  is  not  permitted  to  collate  them  in  kind ;  he  is  bound  to  col- 
late for  them  by  taking  less,  according  to  their  appraised  value  at 
the  time  of  the  donation,  if  there  be  any  annexed  to  the  donation. 
In  default  thereof,  recourse  may  be  had  to  other  evidence  to  estab- 
lish the  value  of  these  movables  at  the  time  of  the  donation. 

(Amended) ;  1337;  6  N.  S.  148;  46  A.  756,  Cawthon  vs.  Kimbell. 


If  they  die  he  is  still  bound  to  collate 
their  yilne.  14  L.  356,  Bnrton^s  Heirs  ys. 
Burton  el  oZ. 


Abolition  of  slavery  does  not  affect  obli- 

Sktion  to  collate,    44  A.  871,  Succession  of 
eyer.— -See  note  to  1250. 


Art.  1284  [1562].  Donation  of  Movables  is  Transfer  of 
Title.  Therefore  a  donation  of  movables  contains  an  absolute 
transfer  of  the  rights  of  the  donor  to  the  donee  in  the  movables 
thus  given. 

(Amended.) 

Art,  1285  [1364].  The  Collation  of  Money.  The  colla* 
tion  of  money  may  be  made  in  money  or  by  taking  less,  at  the 
choice  of  the  donee  who  is  bound  to  decide  thereon,  in  the  same 
manner  as  is  prescribed  for  the  collation  of  immovable  property. 

(Amended) ;  C.  N.  869. 

Art.  1286  [1366].  Collation  of  Movables  or  Money.   If  it 

be  movables  or  money,  of  which  the  donee  wishes  to  make  the  col- 
lation by  taking  less,  he  has  the  right  of  compelling  his  coheirs  to 
pay  themselves  the  collation  due  them  in  money,  and  not  otherwise, 
if  there  be  sufficient  in  the  succession  to  make  these  payments 
with. 

(Amended.) 

Art.  1287  [1366].    id.  From  Succession  Assets.    But  if 

there  is  not  sufficient  money  in  the  succession  to  pay  such  heirs 
the  collation  due  to  them,  they  shall  pay  themselves  by  taking  an 
equivalent  in  the  other  movables  or  immovables  of  the  succession, 
as  is  directed  with  respect  to  the  collation  of  immovable  property. 

C.  X.  869. 
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Civil  Code  op  Louisiana. 


Art.  1288  [1367].  Id.  Payment  by  Donee.  In  case  there 
be  no  property  or  effects  in  the  succession  to  satisfy  the  collations 
due  for  movables  or  money  given,  the  donee  shall  have,  for  the 
payment  of  the  sum  due  to  his  coheirs,  the  same  terms  of  payment 
as  are  given  for  the  payment  of  the  amount  of  collations  of  immov- 
able property,  and  under  the  same  conditions  as  are  before  pre- 
scribed. 

1  Domat,  687,  695.  Sec.  18. 


CHAPTER  12. 
Of  the  Partition  of  Successions. 

SECTION  1. 


Of  the  Nature  of  Partition^  and  of  Its  Several  Kinds. 

SS^Art.  1289   [1216].    Right  to  Partition.     No  one  can  be 

compelled  to  hold  property  with  another,  unless  the  contrary  has 
been  agreed  upon  ;  any  one  has  a  right  to  demand  the  division  of 
a  thing  held  in  common,  by  the  action  of  partition. 

1297, 1800.  2361 ;  0.  N.  816;  C.  P.  166, 1024;  8  R.  51 :  18  A.  162;  43  A.  1118,  Rey- 
noIds  V8.  Reynolds;  44  A.  662,  HaDsell  t8.  Hansell. 


Executors  and  administrators  can  not 
proYolce  partition  among  tbe  heirs.  31  A. 
802,  State  ex  re/  Moore  vs.  Judge ;  40  A. 
577,  Succession  of  Dumestre. 

Coheirs  have  the  right  to  partition  even 
when  shares  of  other  heirs  are  burdened 
with  mortgfiges ;  also  to  demand  cancella- 
tion of  inscriptions,  and  that  mortgagees  be 
referred  to  proceeds.  35  A.  528,  Bayhi  ef 
al.  vs.  Bayhi  r/ a/. 


Action  for  partition  may  be  cumulated 
with  demand  tor  s  ttfenunt  of  acromnts.  86 
A.  778,  Bayley  vs.  Becnel. 

A  decree  of  partition  c^n  not  be  appealed 
fiom.  The  partition  must  be  made  and 
homologated  to  authorize  an  appeal.  6 
N.  S.  850,  Sioltes  vs.  Stokes.  {Contra),  7  A. 
630  Blanchard  vs.  Heirs  of  Blanchard. 


Art.  1290  [1304].  Cases  in  Which  Judicial  Partition 
Obtains ;  Jurisdiction.  All  the  rules,  established  in  the  present 
chapter,  with  the  exception  of  that  which  relates  to  the  collations,  are 
applicable  to  partitions  between  coproprietors  of  the  same  thing 
when  among  the  coproprietors  any  are  absent,  minors,  or  inter- 
dicted, or  when  the  coproprietors  of  age  and  present  can  not  agree 
on  the  partition  and  on  the  manner  of  making  it. 

But  in  these  kinds  of  partitions  the  action  must  be  brought 
before  the  judge  of  the  place  where  the  property  to  be  divided  is 
situated,  wherever  the  parties  interested  may  be  domiliciated. 

1343,  2625,  2361 ;  C.  P.  165,  1024;  B.  S.,  2662. 


In  partition  suits  between  co-owners  the 
rules  establisbed  by  the  Code  for  partitions 
of  successions  are  applicable.  38  A.  106, 
Beltran  ys.  Gauthreaax. 

Where  defendant  is  unwilling  to  have 
property  divided  and  contests  tbe  rlffht  to 
partition,  be  must  pay  costs,  etc.  11  M.  577, 
Walsh  ys.  Collins. 


RuUs  refer  to  mfttUn  of  ferm  for  the 

Burpose  of  effecting  partition.    86  A.  458^ 
Ickson  ys.  Dickson. 

Jurisdiction.— Suit  for  partition  most 
be  brought  where  property  is  situated,  ex- 
cept when  succession  is  still  open.  30  A. 
1086,  Succession  of  Bayley  ys.  Becnel. 
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Art.  1294. 


The  cnnrt  of  ordinary  jariBdiction,  and 
DO?  the  pnibaie  oi>urt,  bus  jurisdiction.  81 
A.  57i,  Baddt*€ke  vs.  Badd«clce. 

This  decision  Is  OTermled.  40  A.  606,  Levy 


YS.  Hitsch;  42  A.  Ill,  Brinkman  v^.  Huyge. 
Bules  relating  to  collations  and  succes- 
sions partitions  are  expressly  excepted 
from  application  to  other  partitions.  City 
Gt  Baltimore  vs.  New  Orleans,  45  A.  631. 


Art  1291.    Where  Land   Lies   in    Several    Parishes. 

Whenever  two  or  more  persons  shall  be  coproprietors  of  one  con- 
tinuous tract  of  land  situated  partly  in  different  parishes,  any  one 
or  more  of  the  coproprietors  may  institute  an  action  for  partition 
of  the  whole  of  the  tract  in  any  one  of  such  parishes. 

(New  Article);  U.  P.  166;  Acts  1832,  March  28,  Sec.  1^  Acts  1855,  p.  337;  R.  8., 
S663. 


Art.  1292  [1214].  Coheirs  are  Co-Owners,  When  a 
person,  at  his  decease,  leaves  several  heirs,  each  of  them  becomes 
an  undivided  proprietor  of  the  effects  of  the  succession,  for  the 
part  or  portion  coming  to  him,  which  forms  among  the  heirs  a 
community  property,  as  long  as  it  remains  undivided. 

1145,2890,3275;  C.  P.  1020;  3  N.  S.  418,  Goodwin  vs.  Ohesneaa;  3  L.  531. 


Partition  at  private  sale.  Act  21  of  1890, 
p.  17;  Act  26  of  1878.  p.  47;  Act  134  of 
1869,  p.  207;  43  A.  38,  James  vs.  Meyer. 

The  action  nnder  Article  1292  is  in  r«m 
and  is  sammary.  44  A.  690,  Corvas  et  al. 
▼8.  Benoolin  et  al. 

Partition  is  not  translative,  but  a  mere 
declaration  of  property.    1  Zach.  130. 

Property  is  transferred  by  adjndication 
in  the  three  judida  divtsorta;  familm  erds- 
€Mnd€t  commyni  dividnndtt  and  flnum  regundo' 
rum.  In  these  cases  the  jndge  has  the 
rigpbt  to  adjiid^  the  exclasive  pro|>erty  to 
one  of  the  propriftors  of  the  thins:  hitherto 
in  common  between  them,  and  his  decree 


imports  absolutely  the  transfer  of  the  thing 
adjudged.    Mack,  Partie  Speciale,  Sec.  285. 

The  judiciia  divisoria  are  also  called  judicia 
dvplida,  because  each  party  can  be  plaintiff 
as  well  as  defendant.    lb,,  p.  239,  Sec.  505. 

The  joint  proprietors  have  each  a  right 
to  every  portion  of  the  thing  held  in  com- 
mon. It  is  totum  in  toto  et  totvm  in  qualibet 
parte^  or  as  Blackstone  and  common  lawyers 
say :  they  are  seized  pT  mie  et  per  tout.  18 
L.  355,  Porter  vs.  Depeyster. 

An  administrator  can  not  change  the 
rights  of  the  heirs  or  maice  a  partition  by 
filing  an  ac4*ount.  14  A.  538,  Weber  vs. 
Ory.    33  A.  605. 


Art.  1293  [1216].  The  Partition  of  a  Succession  is  the 

division  of  the  effects,  of  which  the  succession  is  composed  among 
all  the  coheirs,  according  to  their  respective  rights. 

1382. 

No  preanmption  arises  from  separate  en-  Parol  partition  may  be  proved  by  parol 

joyment  alone.    2  Zach.  452.  evidence  if  not  objected  to  or  by  interroga- 

Wbat  is  a  partition?    3  B.  313,  Tippett  ^^^^^   o°  'acts  and   articles.    26  A.  252, 

▼a.  Jftt;  3  L.  186;  14  L.  27;  11  M.  446,  Gasman  vs.  Hearsey ;  see  2  Zach.  452. 
Western  et  al.  vs.  Aime  et  al.:  3  M.n55;  6 
L.  188;  10  L.  188. 

Art.  1294  [1217].  Partition  is  Voluntary  or  Judicial ; 

It  is  voluntary,  when  it  is  made  among  all  the  coheirs  present 
and  of  age,  and  by  their  mutual  consent ; 

It  is  judicial,  when  it  is  made  by  the  authority  of  the  court, 
and  according  to  the  formalities  prescribed  by  law. 

1822,  1823,  1387;  C.  P.  1021 :  B.  S.  Sec.  2667,  3719,  3865,  Acts  1832,  March  28;  48  A. 
tfSSt  SaooetBion  of  Yon  Hoven. 
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A  decree  of  {Murtidon  can  not  be  appealed  I  S.  850,  Stokes  ts.  Stokes.    (OoiUra).  7  A. 
from.    Tbe   partition  must  be  made  and      360,  Blanohard  vs.  Heirs  of  Blancbard. 
liomologated  to  authorize  an  appeal.    6  N.  | 

Art.  1295  [1218].  Definitive  or  Provisional  Every  par 
tition  is  either  definitive  or  provisional : 

Definitive  partition  is  that  which  is  made  in  a  permanent  and 
irrevocable  manner ; 

Provisional  partition  is  that  which  is  made  provisionally, 
either  of  certain  things  before  the  rest  can  be  divided,  or  even  of 
everything  that  is  to  be  divided,  when  the  parties  are  not  in  a 
situation  to  make  an  irrevocable  partition. 

1400;  10  \j.  600,  Travers  et  al.  vs.  Row;  Une  division  de  joaissance,  2  Zach.  452. 

Art-  1296  [1219].  id.  Terms  Defined.  By  definitive  par- 
tition is  also  understood  the  judicial  partition,  made  according  to 
law ;  and  by  provisional  partition,  that  in  which  the  formalities 
prescribed  by  law  have  not  been  observed,  or  that  by  which  the 
parties  are  not  definitively  bound. 

1400,1146;  18  A.  679. 

Judgment  of  partition  can  not  be  altered  I  t\et  interested  in  original  suit.    10  L.  500, 
on  appeal  unless  eontractorily  with  all  par-  |  Travers  et  al.  vs.  Row. 

Art.  1297  [1220].   Stipulation  Never  to  Partition  is 

Illegal.  It  can  not  be  stipulated  that  there  never  shall  be  a  parti- 
tion of  a  succession  or  of  a  thing  held  in  common.  Such  a  stipu- 
lation would  be  null  and  of  no  effect. 

1289  (1216);  3  N.  S.  418;  13  A.  162;  13  Toul.  618. 

Art.  1298  [1221].  Agreement  Among  Coheirs  Not  to 
Partition.  Nevertheless,  the  coheirs  can  agree  that  there  shall 
not  be  a  partition  of  the  effects  of  the  succession  for  a  certain 
limited  time,  .and  such  an  agreement  will  be  valid ;  but  it  will  be 
assimilated  in  this  case  to  a  contract  of  partnership  between  the 
heirs,  and  subject  to  the  same  rules. 

1289,  2882,  2890;  C.  N.  816;  8  L.  190. 

Art.  1299  [1222].  Proh  bition  of  Partition  by  Donor  or 
Testator.  A  donor  or  testator  can  not  order  that  the  effects  given 
or  bequeathed  by  him  to  two  or  morg  persons  in  common,  shall 
never  be  divided,  and  such  a  prohibition  would  be  considered  as  if 
it  were  not  made. 

1297;  13  A.  162;  48  A.  169,  Succession  of  MeOan. 

Art.  1300  [1223].  id.  For  Limited  Time,  Not  Over  Five 
Years.  But  a  donor  or  testator  can  order  that  the  effects  g^ven  or 
bequeathed  by  him,  be  not  divided  for  a  certain  time,  or  until  the 
happening  of  a  certain  condition. 

But  if  the  time  fixed  exceed  five  years,  or  if  the  condition  do 
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not  happen  within  that  term,  from  the  day  of  the  donation  or  of 
the  opening  of  the  succession,  the  judge,  at  the  expiration  of  this 
term  of  five  years,  may  order  the  partition,  if  it  is  proved  to  him 
that  the  coheirs  can  not  agree  among  themselves,  or  differ  as  to  the 
administration  of  the  common  effects. 

1289;  3  Kent's  Com.  853;  13  A.  162;  15  A.  209,  211. 

The  Institudon  of  grandchild  as  aniversal  I  Sucoession  of  Macias ;  38  A.  55,  SuccessioD 

legatee  on  condition  of  attaining  majority,  |  of  Strauss.    Tbese  cases  have  been  over- 

and  that  estate  shall  meanwhile  be  admin-  mled,  48  A.  145,  Snccession  of  McOan ;  49' 

latered  hy  ezecntors  is  yalid.    31  A.  127,  |  A.  176,  Succession  of  Beanregaiird. 

Art.  1301  [1224].  ld«  During  flinority  of  Descendant 

Heirs.  If  the  father  or  other  ascendant  orders  by  his  will  that  no 
partition  shall  be  made  among  his  minor  children  or  minor  grand- 
children inheriting  from  him,  during  the  time  of  their  minority, 
this  prohibition  must  be  observed,  until  one  of  the  children  or 
grandchildren  comes  of  age,  and  demands  the  partition. 

U  A.  106;  31  A.  129. 

Art.  1302  [1225J.  Partition  of  Testator.  There  is  no 
occasion  for  partition,  if  the  deceased  has  regulated  it  between  his 
lawful  heirs,  or  strangers ;  and  in  such  case  the  judge  must  follow 
the  will  of  the  testator. 

The  same  thing  takes  place  where  the  testator  has  assigned 
distinct  parts  of  the  estate  for  the  paternal  legitimate  portion  of 
his  children. 

1724;  3L.  13tf. 

Art.  1303  [1226].    No  Partition  Wliere  Common  Use 

indispensable.  There  can  be  no  partition,  when  the  use  of  the 
thing  held  in  common  is  indispensable  to  the  coheirs,  to  enable 
them  to  enjoy,  or  to  derive  an  advantage  from  the  portion  of  the 
effects  of  the  succession  falling  to  them,  such  as  an  entry  which 
serves  as  a  passage  to  several  houses,  or  a  way  common  to  several 
estates,  and  other  things  of  the   same   kind. 

1340;  6Tou].  815. 

Art.  1304  [1227].  No  Prescription  to  Action  of  Parti- 
tion«  The  action  of  partition  can  not  be  prescribed  against,  as 
long  as  the  thing  remains  in  common,  and  such  community  is 
acknowledged  or  proved. 

Thus,  though  coheirs  have  enjoyed  their  hereditary  effects  in 
common  for  an  hundred  years  and  more,  without  making  a  divi- 
sion, any  of  them  can,  at  any  time,  sue  for  a  partition. 

825,  1321;  13  L.  549,  Gosselin  ys.  Abat;  3  Toul.  402 :  45  A.  436 ;  49  A.  190,  Ogden 
TB.  University. 
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Civil  Code  op  Louisiana. 


In -actions  of  partition  invoWing  a  settle- 
ment of  claims  and  accounts,  no  prescrip- 
tion is  applicable  except  that  which  is  a  bar 
to  the  partition  itself.  Itf  A.  170,  Chapman 
vs.  Woodward;  see.  14  A.  740,  King  vs. 
Wartelle. 

Must  partition  what  is  due  on  rendition  of 
account  as  negotfomm  gfstar.  Dig.  X.  2. 
L.  19;  D.  X.  3, 20,  Mackleday,  389,  Sec.  508. 


An  action  brought  by  parties  claiming  to 
own  an  undividea  interest  in  an  immovable 
and  asking  judgment  decreeing  ownership 
and  for  partition,  is  petitory  as  well  aa  a 
partition  suit  and  so  far  as  it  is  petitory  can 
be  met  by  prescription  of  ten  years.  41  A. 
1028,  Le  BlaiiC  vs.  Robertson. 


Art,  1305  [1228].   Id.    In  case  of  Separate  Possession. 

When  one  of  the  heirs  has  enjoyed  the  whole  or  part  of  the  suc- 
cession separately,  or  all  the  coheirs  have  possessed  separately  each 
a  portion  of  the  hereditary  effects,  he  or  they  who  have  thus  separ- 
ately possessed,  can  successfully  oppose  the  suit  for  a  partition  of 
the  effects  of  the  succession,  if  their  possession  has  continued 
thirty  years  without  interruption. 

3648;  6  M.  281,  Gravler  vs.  Livingston;  12  A.  97;  14  A.  742;  41  A.  1028:  49  A.  190. 

Minority  does  not   suspend  this  prescrip- 
tion.   2  A.  486,  Rankiu  vs.  Bell. 

Art.  1306  [1229] .  Id.  Id.  If  there  be  but  one  of  the  heirs 
who  has  separately  enjoyed  a  portion  of  the  effects  of  the  succes- 
sion during  thirty  years,  and  all  the  other  heirs  have  possessed  the 
residue  of  the  effects  of  the  succession  in  common,  the  action  of 
partition  among  the  latter  will  always  subsist. 

3  M.  113,  Pizerat  vs.  Menillon's  Heirs. 


SECTION  2. 
Among  What  Persons  Partition  Can  be  8%ted  for. 

Art.  1307  [1230],  Between  Coheirs  Testamentary  or 
Ab  Intestate.  A  partition  may  be  sued  for  by  any  heirs,  testa- 
mentary or  ab  intestato. 

It  can  also  be  sued  for  by  any  universal  legatee  or  legatee 
under  an  universal  title,  and  even  by  a  particular  legatee,  when  a 
thing  has  been  bequeathed  to  him  in  common  with  one  or  more 
persons. 

(Amended);  824;  C.  P.  1020. 


Bight  of  co-owner  to  partition  is  abso- 
lute.   41  A.  1118,  Reynolds  vs.  Reynolds. 

A  petitory  action  may  be  loined  with  a 
partition  suit.  34  A.  204,  Morris  vs.  La- 
laurie. 


An  action  for  settlement  of  accounts  may 
be  joined  with  fi  partition  suit.  35  A.  778, 
Bay  ley  vs.  Becnel. 


Art.  1308  [1231],  Between  All  Co-owners.  The  action  of 
partition  will  not  only  lie  between  coheirs  and  colegatees,  but  be- 
tween all  persons  who  hold  property  in  common,  from  whatever 
cause  they  may  hold  in  common. 

(As  amended  by  Acts  1871,  No.  87);  .824;  Acts  1870,  p.  200;  6  M.  281,  Gravier  vs. 
Livingston. 

39  A. 


Colessees  may  sue  for  a  partition 
.266,  Lewis  vs.  Klotz. 

The  action  for  a  partition  of  immovable 


property  being  a  real  action  the  heirs  should 
be  made  parties  defendant  to  the  suit.  47 
A.  766,  Gibbs  vs.  Executor. 
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Art.  1309  [1232].  Between  Co- Possessors.  It  is  not  in- 
dispensable to  be  owner  in  common  in  order  to  be  able  to  support 
the  action  of  partition;  possession  alone,  when  it  is  lawful  and 
proceeds  from  a  just  title,  will  support  it. 

Thus,  usufructuaries  of  the  same  estate  can  institute  among 
themselves  the  action  of  partition. 

656,  ISM;  6  L.  214. 

Art.  1310  [1233].  What  Posession  Entitles  to  Partition. 

But  the  possession,  necessary  to  support  this  action,  must  be  in  the 
names  of  the  persons  enjoying  it,  and  for  themselves ;  it  can  not 
be  instituted  by  those  who  possess  in  the  name  of  anotiier,  as  ten- 
ants and  depositaries. 

Uil,  3483. 

Art.  1311  [1234].  Demandable  by  Any  One  Heir.  Par- 
titions can  be  sued  for  not  only  by  the  majority  of  the  heirs,  but 
by  each  of  them,  so  that  one  heir  alone  can  force  all  the  rest  to  a 
partition  at  his  instance. 

3  L.  186,  Compton  ys.  Matthews. 

Art.  1312  [1235].    Tutors  and  Curators;   Demand  by. 

Tutors  of  minors,  and  curators  of  persons  interdicted  have  the  right 
to  institute  in  their  names  suits  for  the  partition  of  the  effects  of 
successions,  whether  movable  or  immovable,  falling  to  minors  or 
persons  interdicted,  provided  they  are  specially  authorized  by  the 
judge  on  the  advice  of  the  family  meeting. 

313;  C.  P.  964;  C.  N.  817;  10  L.  454;  11  L.  440;  R.  8.  2342,  2369,  3860,  3S65. 


Taton  ad  hoc,  44  A.  688,  698,  Corvas  et 
al.  VB.  Bertoalin, 


Minors  emfincipated  by  marriage  may 
sue  without  family  meeting.  2  A.  656. 
Molinari  vg.  Feroandez. 


Art.  1313  [1236].  flinors  Emancipated.  Minors  who  are 
emancipated  to  enable  them  to  administer  their  estate  can,  with  the 
same  authorization  and  with  the  assistance  of  their  curators  ad 
lites^  sue  for  the  partition  of  property  in  which  they  are  interested. 

(Amended.) 

Emancipated  minors  may  appear  in  court 
without  assistance.  38  A.  689,  Richardson 
vs.  Richardson. 

Art.  1314  [1237].  Answers  by  Tutors,  Curators  and 
Emancipated  flinors.  Bnt  the  anthorization  of  the  judge  is 
not  necessarj^  to  enable  tutors  or  curators  of  minors  or  persons 
interdicted  or  minors  emancipated,  to  answer  suits  for  partition 
brought  against  them. 

(Amended.) 

In  Mtlons  against  minors  for  a  partition     of  sale.    14  A.  164,  Shaffer  vs.  Jaolcson;  46 
the  aQthorlzatlOB  of  family  meeting  is  not     A.  1266,  Crawford  H  al.  vs.  Binion. 
iieoesaary  to  bring  the  sait  or  fix  tbe  terms 
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Civil  Code  op  Louisuna. 


Aft-  1315  [1238].  Absent  Coheirs.  With  regard  to  the 
absent  coheirs,  the  curators  who  have  been  appointed  to  them,  or 
the  relations  who  have  been  put  into  possession  of  their  eflFects, 
can  sue  or  be  sued  for  a  partition  as  representing  in  every  respect 
the  absent  heirs. 


C.  N.  817. 

In  action  for  partition  of  a  saceeesion  the 
absent  heirs  are  properly  repre8<>nted  by  a 
curator.    2  A.  466,  McCalloagh  vs.  Minor. 

Heir  by  renouncing  becomes  a  stranger 
and  can  not  stand  in  judgment.  46  A.  &S^ 
Bank  vs.  Choppin. 

In  an  action  for  the  partition  of  the  effects 
of  an  ordinary  partnership,  where  deceased 
has  left  minor  heirs,  they  can  not  properly 
be  represented  by  an  attorney  for  absent 
heirs,  and  it  is  not  competent  for  sach  ad- 
ministrator and  attorney,  without  other 
parties,  to  obtain  a  yalid  decree  for  a  par- 
tition, and  they  are  not  proper  parties  to 


represent  the  saccession  in  a  sale  to  effect 
•ach  partition.  15  A.  250,  Savage  vs.  Will- 
iams; 46  A.  688,  Banic  vs.  Choppin. 

Insane  persons  in  partition  of  an  estate 
when  they  are  absentees  can  be  represented 
by  a  curator  ad  hoc,  44  A.  548,  Hansell  vs. 
Mansell. 

Minors  represented  bv  curator  ad  hoc.  HI 
A.  572,  Baddecke  vs.  Baddecke. 

The  failure  of  Judge  to  appoint  attorney 
to  represent  absent  h^^irs  in  the  conduct  of 
succession  and  partition  proceedin^^  does 
not  constitute  such  an  absolute  nullity.  44 
A.  617,  Mather  vs.  Lehman. 


Art.  1316  [1239].  Harried  Women,  even  if  they  be  sep- 
arated in  property,  can  not  institute  a  suit  for  partition  without  the 
authorization  of  their  husbands  or  of  the  judge. 

But  no  authorization  is  necessary,  if  they  are  separated  from 
bed  and  board,  or  divorced  from  their  husbands. 

121, 124, 1786,  2486;  C.  P.  106, 106, 107, 118;  B.  8.  416. 

Art.  1317  [1240].  The  Husband  can,  without  the  concur- 
rence  of  his  wife,  cause  the  definitive  partition  of  the  movable 
effects  of  the  succession  falling  to  her,  if,  by  the  marriage  contract, 
her  present  and  future  effects  are  settled  on  her  as  dowry. 

But  in  such  case  he  can  not,  without  the  concurrence  of  his 
wife,  compel  the  definitive  partition  of  the  movable  property  of  a 
succession  falling  to  her,  and  which  form  part  of  her  dowry.  Any 
partition  thus  made  will  be  merely  provisional. 

But  the  coheirs,  of  whom  the  partition  is  demanded,  can  render 
it  definitive  by  making  the  wife  a  party  to  the  suit  for  partition. 

On  the  other  hand,  the  coheirs  of  the  wife  can  not  compel  her  to 
a  partition  without  making  her  and  her  husband  a  party  to  this  suit. 

C.N.  818;  8M.  667. 

Art.  1318  [1241].  **Not  Only  the  Coheir/*  Not  only 
the  coheir  himself,  but  the  heirs  of  that  coheir,  and  any  other  suc- 
cessor can  compel  a  partition  of  the  estate,  and  be  themselves  com- 
pelled to  make  it. 

6  M.  281,  Grainer  vs.  Livin^ton  et  ah 

Art  1319  [1242].  Retrocession  by  Alienee  of  One  Heir 
Not  Demandable  by  Other  Heirs.  The  right  given  by  the 
ancient  laws  to  the  heirs  of  a  deceased  person,  to  compel  the 
assignee  or  purchaser  of  a  portion  of  the  succtesion  sold  by  their 
coheirs  to  retrocede  it  to  them  for  the  price  paid  for  it,  is  repealed. 
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Art.  1324. 


Art.  1320  [12431.  Possession  Not  Necessary  to  Support 
Action  of  Parcition.  It  is  not  necessary,  to  support  the  action 
of  partition,  that  the  coheirs,  or  the  party  commencing  it,  should 
be  in  actual  possession  of  the  succession  or  of  the  thing  to  be 
divided ;  for  among  coheirs  and  coproprietors,  it  is  not  the  posses- 
sion but  the  ownership,  which  is  the  basis  of  the  action. 

1304, 13(16, 1309;  46  A.  640,  Bank  vs.  Choppin. 

Art.  1321  [1244].  id-  Prescription.  It  follows  from  the 
provisions  of  the  preceding  article  that  the  partition  can  be 
demanded,  even  though  one  of  the  heirs  should  have  enjoyed  some 
part  of  the  estate  separately,  if  there  has  been  no  act  of  partition, 
nor  possession  sufficient  to  acquire  prescription. 

1304, 1806. 

SBCTION  8. 
In  What  Manner  the  Judicial  Partition  is  Made. 

Art.  1322  [1245].  Partition  by  flutual  Consent.    If  all 

the  heirs  are  of  age  and  present  or  represented,  the  partition  may 
be  made  in  such  form  and  by  such  an  act  as  the  parties  interested 
agree  upon. 

1294;  C.  N.  819;  8  N.  S.  409;  8  L.  138;  AotB  1855,  p.  887. 


All  most  be  parties.    8  L.  186,  Compton 
vs.  Matthews;  49  A.  1740. 


One  oommon  agetu  can  not  represent  fiye 
or  six  coproprietors  in  fixing  terms  of  sale. 
81  A.  889,  Metcalfe  vs.  Alter. 


Art.  1323  [1246].  Judicial  Partition.  If,  on  the  contrary, 
all  the  heirs  are  not  present,  if  there  be  among  them  minors  or 
persons  interdicted,  or  if  all  the  heirs  of  age  and  present  do  not 
agree  to  the  partition  or  on  the  manner  of  making  it,  it  shall  be 
made  judicially  and  in  the  form  hereafter  prescribed. 

C.  S.  819;  C.  p.  116,  128,  964, 1020,  etseq.;  17  L.  846;  R.  S.  2667,  8719,  8866;  /Lets 


1869,  Ko.  134;  1299,1869. 

The  decree  of  partition  settles  the  qui's- 
tion  of  title.  86  A.  721,  722,  Cameron  vs. 
Lane. 

The  provisions  of  law  requiring  an  in- 
Tentorr  to  precede  a  judicial  partition  ap- 
ply only  to  cases  where  there  are  several 
pieces  of  property  to  be  partitioned,  and 
when  there  is  but  one  pieceof  property  such 
inventory  is  unnecessary,  even  though  a 
minor  l>e  one  of  the  (*o-owners.  88  A.  49, 
Life  Association  vs.  Hall. 

Fathers,  mothers  and  other  ascendants 
may  make  partitions  among  their  descend- 
ants.   1724-1788. 


If  there  be  several  minort  with  the  same 
tutor  a  special  tutor  ad  hoe  must  be  ap- 
pointed for  each  minor  in  the  partition 
suit  81  A.  894,  Metcalfe  vs.  Alter;  81 
A.  572,  Buddecke  vs.  Bnddecke.  Where 
minors  own  an  undivided  portion  or 
tract,  a  partition  thereof  can  not  be  had 
without  making  them  parties.  85  A.  288, 
Ware  v  .  Vignes. 

Partition  by  private  sale  of  property  partly 
owned  by  minors,  on  advice  of  family  meet- 
ing, ratified  by  judge.  Act  25  of  1878,  p. 
47;  Act  21  of  1890,  p.  17. 


Art.  1324  [1247].  Inventory  and  Appraisement.  Every 
judicial  partition  shall  be  preceded  by  an  inventory,  in  which  the 
effects  to  be  divided  shall  be  appraised,  according  to  the  form  pre- 
scribed for  public  inventories. 

1106;  C.  N.  824;  2  N^.  8. 1;  6  K.S.  551;  2  A.  553;  12  A.  649;  14  A.  154. 
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Art.  1325. 


Civil  Code  of  Louisiana. 


This  article  does  not  apply  where  there 
is  only  one  piece  of  property.  83  A.  49, 
Life  Association  vs.  Hall. 

iDventory  may  be  made  after  partition 
has  been  ordered.  6  N.  S.  551,  Millaadan 
vs.  Percy;  14  A.  164,  Shaffet  vs.  Jacluon. 


Where  minors  are  sued  for  partition  a 
family  meeting  is  not  necessary  and  prop- 
erty may  be  sold  regardless  of  appraise* 
ment.  14  A.  154,  Shaffer  vs.  Jaclvon;  31 
A.  574,  Baddecke  vs  Baddecke;  46  A.  1966. 
Where  oo-ownerb  are  not  heirs  no  inTcn- 
tory  is  necessary.  36  A.  819,  Paal  vs.  Hein 
of  Lamothe. 


Art.  1325  [1248].  The  Public  Inventory,  which  may 
have  been  made  by  the  parties  interested  at  a  time  not  exceeding 
one  year  previous  to  the  suit  for  a  partition,  shall  serve  as  a  basis 
of  the  partition,  unless  one  of  the  heirs  demands  a  new  appraise- 
ment, and  proves  that  the  effects  mentioned  in  the  inventory  have 
not  been  estimated  at  their  just  price,  or  at  the  value  they  have 
acquired  since  the  date  of  this  act. 


U  L.  272;  12  A.  549;  22  A.  894. 

Appraisembmt  at  Partition  Salb. 
Even  where  minors  are  interestf d  property 
may  be  sold  for  less  than  its  appraised 
▼alae.  33  A.  49,  Life  Association  ts.  Hall; 
33  A.  572.  Baddecke  vs.  Baddevke;  30  A. 
1012,  Ventress  vs.  Brown;  85  A.  530,  Bay  hi 
TB.  Bayhi. 

For  necessity  of  new  appraisement  after 


twelve  months. 
Lamothe. 


36  A.  820,  Paal  vs  Heirs  of 


For  fees  of  experts  (,$4  each  per  sitting). 
Act  33  of  1870,  p.  67. 

In  estimating  active  mass  the  yalnation  in 
the  inventory  Is  not  conclosive.  33  A.  867, 
Saccession  of  Dean. 


Art.  1326  [1249] .  New  Appraisement.  In  this  case  the 
judsfe  is  bound  to  order  a  new  appraisement  of  the  effects  to  be 
divided,  which  shall  be  made  by  experts  appointed  by  him  to  that 
effect,  and  duly  sworn  by  the  officer  who  is  appointed  to  make  the 
proces  verbal  of  the  appraisement. 

(Amended)  1367;  0.  X.  822;  12  A.  549;  22  A.  394;  see  note  to  1325. 


Art.  1327  [1250].  Court  in  Which  Partition  Suit  is 
Brought.  The  action  of  partition  and  the  contestations  which 
may  arise  in  the  course  of  the  proceedings,  are  to  be  brought  before 
the  judge  of  the  place  where  the  succession  is  opened,  though  some 
of  the  parties  interested  may  have  their  domiciles  out  of  the  juris- 
diction of  the  judge. 

935;  C.  N.  822;  2  A.  329;  0.  P.  162, 164, 165,  1022. 


Jurisdiction.— The  former  Second  Dis- 
trict Court  for  the  parish  of  Orleans  had  no 
jurisdiction  of  the  pan! lion  suit  in  the  fol- 
lowing cases : 

1.  Where  the  property  belonged  to  two 
distinct  successions.  30  A.  177,  Boutt^  vs. 
Boutie. 

2.  Between  a  widow  In  community  and 
heirs  who  had  acc*'pted  and  been  put  in 
possession.  30  A.  189,  Woolfolk  vs.  Wool- 
folk. 

3.  Where  the  property  belonged  partly 
to  a  succep8ion  and  partly  to  another  per- 
son. 30  A.  1082,  Succession  of  Bay  ley  vs. 
Becnel;  84  A.  1218,  DIckman  vu.  Diamond. 

4.  Where  the  property  belonged  partly 


to  minors  and  partly  to  majors.  80  A.  13S7, 
Benedict  vs.  Florat. 

5.  Between  heirs  who  have  l)eeD  pot  in 
possession.    31  A.  506  Freret  vs.  Freret. 

The  cases  of  Boutte  vs.  Boutte  and  Bud- 
derk«>  vs.  Budd*  eke  are  overruled  in  Levy 
vs.  Hit^che,  40  A.  500. 

The  cai*e  ot  Woolfolk  v«.  Woolfolk  seems 
to  be  overruled  in  42  A.  110,  Brinkman  vs. 
Huyge. 

P»  ohQU  conrts  had  no  jurisdiction  of  par- 
tition sult6  after  heirs  had  been  pnt  In  pel- 
session.    84  A.  288,  Gillespie  vs.  Twltx^bell. 

Jurisdiction  of  Supreme  Court  depends 
on  value  of  property  to  be  partitioned.  S8 
A.  878,  Gray  vs.  Gray. 
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Art.  1332. 


Art.  1328  [1251].  Partition  Suit  is  Summary.    The 

judge,  before  whom  the  action  of  partition  is  brought,  is  bound  to 
pronounce  thereon  in  a  summary  manner,  by  which  is  always 
meant  with  the  least  possible  delay  and  in  preference  to  the  ordi- 
nary suits  pending  before  him. 

0.  p.  754,  et  seq. 


"Summary, 
toolio. 


44  A.  690,  Conras  vs.  Ber- 


Art.  1329  [1252].  Parties  to  Suit.  The  suit  for  partition 
ought  to  be  instituted  by  the  heir  who  wishes  the  division ;  the 
coheirs  or  their  representatives  must  be  cited,  in  order  that  the  par- 
tition may  be  ordered,  and  the  form  thereof  determined,  if  there 
should  be  any  dispute  in  this  respect. 

C.  K  1024;  3  L.  128;  16  L.  167;  17  L.  848;  19  L.  86;  4  A.  56,  260;  15  A.  260,  261. 


Partition  in  kind  is  an  exchange;  an  adju- 
dication is  a  tale,  15  A.  688.  Breaax  vs. 
Cannoache;  Maclc,  885.  Seo.  720,  No.  8,  and 
implied  a  warranty.  1882,  16  A.  167,  Es- 
neaolt  ys.  Coolly. 

Plaintiff  most  see  that  coheirs  are  cited. 
4  A.  261,  Bightor  vs.  Lizardi;  46  A.  402, 
City  vs.  Dufossat;  46  A.  686,  Banic  vs. 
Choppin. 


All  co'ovmers  maf^t  be  made  parties.  80 
A.  177,  Boutte  vs.  Boatt^. 

Executors  have  no  power  to  represent 
heirs.    80  A.  177,  Boutt6  vs.  Boutte. 

Parties  may  appeal  jfrom  the  decree  of 
partition.  If  th<>y  draw  lots  they  acquiesce 
in  it.  7  A.  680;  See  6  N.  S.  860,  Stokes  vs. 
Stokes. 


Art.  1330  [1253].  Defendant  is  Admitted  to  be  Heir. 

He  who  sues  another  for  a  partition  of  the  effects  of  a  succession^ 
confesses  thereby  that  the  person  against  whom  the  suit  is  brought 
is  an  heir. 

C.  p.  1023. 

In  partition  suit  defendants  must  urge 
all  defences  on  which  they  propose  to  rely. 
47  A.  661.  Choppin  vs.  Bank. 

Art.  1331  [1254].  Collation  in  Partition  Suit.  If  a  parti- 
tion  is  to  be  made  among  the  children  or  descendants  of  the  de- 
ceased, and  one  of  the  heirs  alleges  that  his  coheir  is  bound  to 
collate  an  immovable,  which  has  been  given  him  by  the  deceased, 
and  requires  that  his  coheir  should  decide  on  the  manner  in  which 
he  wishes  to  make  this  collation,  the  judge,  if  it  be  proved  that  the 
coheir  is  bound  to  collate  the  property,  shall  order  that  the  donee 
decide  thereon,  within  a  term  to  be  fixed  by  the  judge,  which  can 
not  exceed  three  days  from  the  day  on  which  the  order  has  been 
notified  to  him,  if  he  or  his  representative  is  found  in  the  place. 

I227et$fq. 

Art.  1332  [1255].  Collation  in  Kind.  If  the  donee,  who  i^ 
bound  to  collate  an  immovable  given  him  by  the  deceased,  declare 
within  the  term  fixed,  as  aforesaid,  that  he  will  return  it  in  kind,  the 
property,  from  that  instant,  becomes  united  to  the  other  effects  of 
the  succession  which  is  to  be  divided. 
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Art  1333  [1256].    Collation  by  Taking  Less.    But  if  the 

donee  declare  that  he  will  not  return  the  immovable  property  which 
has  been  given  him,  but  will  take  his  share  in  the  effects  of  the 
succession,  after  deducting  the  value  of  such  immovable  property, 
or  if  he  permits  the  term,  granted  to  him  to  make  his  decision^  to 
expire,  without  deciding  on  the  manner  in  which  he  will  make  his 
collation,  he  shall  lose  the  right  of  returning  this  property  in  kind. 

Where  in  a  so  called  partition  money  is  re-  I  interest  ot  the  minors  is  not  divested  and  a 
rained  to  he  paid  to  the  tutor  of  interested  mortgage  hy  the  porcliasers  can  not  affect 
minor  heirs  ''  i>ut9ide  of  the  partUion,''  the  |  their  rl^ts.    49  A.  137,  Bank  ts.  David. 

Art.  1334  [1257].    Appraisement  of  Collated  Property. 

Whether  the  donee  has  decided  that  he  will  collate  in  kind  or  by 
taking  less,  the  coheirs,  to  whom  the  collation  is  due,  have  the  right, 
as  soon  as  the  donee  has  decided  thereon,  to  require  and  obtain  an 
order  that  the  property  subject  to  the  collation  be  appraised,  as  is 
prescribed  in  the  following  section,  in  order  that  it  may  be  included 
among  the  effects  to  be  divided  for  the  sum  at  which  it  is 
appraised. 

1864,  2861. 

Art.  1335  [1258].  Incidental  and  Interlocutory  Proceed- 
ing on  Motion.  All  points,  arising  before  the  judge  having  cog- 
nizance of  the  suit  for  partition,  on  the  manner  of  making  the 
collation  or  other  operations  relating  to  the  partition,  being  merely 
incidental  to  the  suit,  shall  be  decided  on  the  simple  motion  of  the 
party  interested  in  having  them  decided,  the  same  being  duly  noti- 
fied to  the  other  heirs  or  their  attorneys,  and  a  reasonable  time 
being  granted  to  answer  thereto. 

c.  N.  823. 

Art.  1336  [1259].  Partition,  How  Ordered.  The  judge 
who  decides  on  a  suit  for  a  partition  and  on  the  mode  of'  effecting 
it,  has  a  right  to  regulate  this  mode  as  may  appear  to  him  most 
convenient  and  most  advantageous  for  the  geuCTal  interest  of  the 
coheirs,  in  conformity,  nevertheless,  with  the  following  pro- 
visions. 

11  L.  440;  5  A.  208;  12  A.  387;  11  L.  446,  S^gan  et  al.  vs.  Sorel  e<  icx. ;  86  A.  733, 
Oameron  vs.  Lane. 

Art.  1337  [1260].    Sale,  or  Partition  in  Kind.    Each  of 

the  coheirs  may  demand  in  kind  his  share  of  the  movables  and 
immovables  of  the  succession ;  but  if  there  are  creditors  who  have 
made  any  seizure  or  opposition,  or  if  a  majority  of  the  coheirs  are 
of  opinion  that  the  sale  is  necessary  in  order  to  satisfy  the  debts 
and  charges  of  the  succession,  the  movables  shall  be  sold  at  public 
auction,  after  the  usual  advertisements. 

1291;  0.  K.  826,  substantial;  15  A.  250. 
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Op  the  Partition  op  Successions.  Art.  1339. 

Art.  1338.    ilortgages,  Liens  and  Privileges  Against 
One  Co-owner.     In  all  judicial  partitions  where  the  property  is 
divided   in   kind,   the   mortgages,    liens   and   privileges   existing 
against  one  of  the  coproprietors,  shall,  by  the  mere  fact  of  the  par- 
tition, attach  to  the  shares  allotted  to  him  by  the  partition,  and 
cease  to  attach  to  the  shares  allotted  to  his  coproprietors.     If  any 
return  of  money  be  required  to  be  made  to  any  coproprietor  whose 
share  is  mortgaged  or  otherwise   incumbered,   by   reason  of  the 
share  allotted  to  him  being  of  less  value  than  the  other  shares, 
then  such  sums  of  money  shall  remain  in  the  hands  of  the  parties 
bound  to  contribute  them  respectively,  and  shall  be  secured  by 
mortgage  on  their  respective  shares,  and  be  subject  to  the  demand 
of  those  creditors  of  their  coproprietors  who  possessed  mortgage  or 
privilege   claims   against   him,   and   according  to   the  rank   and 
priority  of  the  creditors.     That  in  all  judicial  partitions,  where  a 
partition  is  made  by  licitation,  the  mortgages,  liens  and  privileges 
existing  against  any  one  or  more  of  the  coproprietors,  shall  be  by 
order  of  court  transferred  to  the  proceeds  of  sale  in  the  hands  of 
the  notary,  and  the  rights  of  all  creditors  shall  be  resumed  on  the 
said  proceeds  of  sale,  to  be  urged  by  them  either  before  the  notary 
or  before  the  court,  as  may  be  necessary,  provided  the  holders  of 
such  mortgages,  liens  and  privileges  be  made  parties  to  such  judi- 
cial partition. 

(New  Article,  as  amended  by  Act  86  of  1896) ;  346;  R.  S.  2443,  2664;  Acts  1855,  p. 
337,  S€c.  3;  24  A.  482,  Wooley  vs.  Ruse. 

In  all  jud/cial  partitions  where  property  is  I  Judicial  as  well  as  conventional  mort- 

divided  by  sa/f^  the  roortga^^es  and  privi-  '  gages  are  transferred.    35  A.  531.  Bay  hi  vs. 

leges  are  transferred  to  the  share  adjudi-  |  Bayhi.    37  A.  320,  Campbell  vs.  Wolfoik. 

ttited  to  the  mortgagee  or  in  case  of  sale  to  ,  The  mortgage  against  a  natural  tutor  one 

the  proceeds  thereof.    38  A.  106,  Beltran  i  of  the  co-owneis  is  not  removed  bv  parti- 

ys.  Gamhreaux  ei  al.    39  A.  51,  Morris  vs.  tion    sale.    33  A.  49,  Life  Association  vs. 

Lalaarie.    33  A.  53,  Life  Association  vs.   i  Hall 

j  A  rule  is  proper   proceeding  to  transfer 

Transfer  of  mortgage  from   property  sold  the  mortgage  to  the  proceeds.    35  A.  527- 

for  partition  to  proceeds  of  sale  does  not  I  529,  Bayhi  vs.  Bayhl. 

S^?  ^IS'^S.,'"  *°  eacrra  iiidtciaZ  partition.  I  Tq  the  answer  to  such  rule  the  mortgage 

33  A.  213,  Blenvenu  vs.  Factors  and  Traders'  i  creditor  cm  only  show  absolute  nullity  of 

Insurance  Co.    31  A.  i 89,  Powell  vs.  Hayes.  |  the  partition  sale.    33  A.  873,  Borde  vs. 

Mortgages  resting  on  the  entire  property  Ersklne. 


and  not  simply  on  the  share  of  one  of  the 
heirs,  are  not  divested.  39  A.  47,  Morris 
vs.  Lalaarie. 


This  transfer  of  mortgage  to  proceeds 
takes  place  even  where  co-owners  are  not 
coheirs.    88  A.  108,  Beltran  vs.  Gauthreaux. 


Art.  1339  [1261].  Indivisible,  or  Inconveniently  Divisi- 
ble Property  to  be  Sold.  When  the  property  is  indivisible  by 
its  nature,  or  when  it  can  not  be  conveniently  divided,  the  judge 
shall  order,  at  the  instance  of  any  one  of  the  heirs,  on  proof  of 
either  of  these  facts,  that  it  be  sold  at  public  auction,  after  the 
time  o£  notice  and  advertisements  prescribed  by  law,  and  in  the 
manner  hereinafter  prescribed. 

1826;  C.  N.  827,  1686,  1687,  1688;  3  R.  48;  18  A.  282;  23  A.  231;  3  M.,  Dufan  vs. 
Hasricot;  9  M.  87,  Hayes  vs.  Curry;  4  9  A.  343,Eltringhain  vs.  Clark  &  Pringle;  Private 
8*le,  Act  134  of  1869. 
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Art.  1340. 


Civil  Code  op  Louisiana. 


A  partition  by  sale  of  a  promlBsory  note 
will  not  be  ordered  in  a  saooession  in  the 
abM'nce  of  proof  to  show  that  each  is  the 
only  conveni*  nt  mode  of  division,  or  where 
it  appears  minors  might  be  inlnred  there- 
by. 88  A.  175,  Holliday  vs.  HolUday;  32 
A.  47. 

Experts  may  be  appointed  by  the  judge 
if  he  desires  to  examine  and  report  on 
divisibility  of  property.  86  A.  722,  Cameron 
vs.  Lane. 

Their  report  i«  not  conclusive.  5  N.  8. 
661,  Millaadon  vs.  Percy. 

Private  saU  of  minors^  property.    R.  S. 


2869  and  2667,  amended  and  re-enacted, 
Act  No.  26  of  1878,  p.  47.  42  A.  481,  Brolin 
vs.  Building  Association. 

Private  sale  of  stock,  bonds,  etc;  Act  No. 
21  of  1890.    43  A.  88,  James  vs.  Meyer. 

Property  may  be  sold  for  less  than  ap- 
praisement, even  where  there  are  minorR. 
846. 

The  experts  who  report  should  give  the 
reason  of  their  opinion.  7  A.  5w:  2  N. 
S.  1. 

Judge  may  rescind  order  appointing  ex- 

S^rts  and  hear  evidence.    8  R.  49,  KohnvB. 
arsh. 


Art  1340  [1262].  Inconveniently  Divisible  Property; 
What  is.  It  is  said  that  a  thing  can  not  be  conveniently  divided, 
when  a  diminution  of  its  value,  or  loss  or  inconvenience  of  one  of 
the  owners,  would  be  the  consequence  of  dividing  it. 

18  A.  282;  11  Peters,  175,  Steamboat  Orleans  vs.  Thomas  Phoebus;  15  A.  588,  Breaax 
vs.  Oarmouche. 


A  division  in  kind  shonld  give  each  pro- 
prietor a  sm.ill«*r  plantation,  if  not  com- 
plete, with  at  least  a  share  of  the  open 
land,  woo'lland,  bnildiDgs,  etc.,  approxi- 
mating equality.  34  A.  969,  Meyers  vs. 
Par^oud ;  39  A.  806,  State  National  Bank 
vs.  Allen;  40  A.  360,  Cases  vs.  Succession 
of  Qassie. 

A  partition  can  not  be  attacked  save  by  a 
direct  action.  36  A.  318,  Paul  vs.  La- 
mothe. 


Promissory  notes  should  be  collected  by 
judgment  if  necessary,  but  not  sold  to 
effect  partition.  88  A.  176,  Holliday  vs. 
Holliday;  82  A.  47. 

Two  planiatioMs  of  very  unequal  value 
and  several  miles  distant  should  be  sold. 
39  A.  804,  Blakemore  vs.  Blakemore. 

Advertisement  before  family  meeting 
does  not  invalidate.  38  A.  521,  Succession 
of  Byrne. 


Art.  1341  [1263].  Sale  on  Credit;  When  In  Care  of 
Minors,  etc.  When  the  effects  of  a  succession  are  to  be  sold,  in 
order  to  effect  a  partition,  if  all  the  heirs  of  the  deceased  are 
absent,  minors  or  interdicted,  the  judge  may,  at  the  instance  of  the 
tutors  or  curators  of  these  heirs,  and  on  the  advice  of  the  family 
meeting  of  those  of  the  heirs  who  are  minors  or  interdicted,  order 
the  sale  to  be  made  on  certain  terms  of  credit  and  on  proper 
security,  unless  the  payments  of  the  debts  of  the  succession  require 
that  the  sale  be  made  for  cash. 

341,  342,  2361;  12  A.  153;  R.  8.  1500,  2342,  2359,  2667,  3719,  3865;  44  A.  747,  Fix  vs. 
Koepke. 


Property  need  not  bring  appraisement. 
845;  14  A.  157,  Shaffet  vs.  Jackson;  8  L. 
179,  Jacobs  et  al  vs.  Lewis's  Heirs;  7  L. 
312,  Towles  v«?.  Weeks  et  als. 

Must  be  previously  inventoried.  6  A. 
754,  Micbaei  Dick^son  applying  for  a  moni- 
tion. 


An  appraisement  not  required  in  a  parti- 
tion sale.    35  A.  530,  Bayhi  vs.  Bajhi. 

Heirs  of  age  may  insUt  on  sale  for  cash 
for  their  interest.  33  A.  1390,  Dickson  vs. 
Dickson. 

Strict  compliance  with  the  law  necessaiy. 
45  A.  1277,  Mallard  vs.  Dejan. 


Art.  1342  [1264].  Id.  When  Major  Minors  Demand 
Cash  ^ale.  If  there  be,  among  the  heirs  of  the  deceased,  any 
who  are  of  age  and  present,  and  who  demand  that  the  sale  be  made 
for  cash,  it  shall  be  made  for  cash,  for  a  sufficient  sum  to  cover  the 
portion  coming  to  them,  and  on  a  credit  for  the  balance,  on  the 
terms  prescribed  by  the  other  heirs. 
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Op  the  Pabtition  op  Successions. 


Abt.  1346. 


But  on  the  partition  of  the  proceeds  of  the  sale,  the  whole 
amount  shall  be  reduced  to  its  cash  value,  by  deducting  from  the 
whole  sum  to  be  paid,  eight  per  cent,  per  annum,  and  those  heirs 
who  require  their  portion  in  cash,  shall  receive  it  on  the  whole 
amount  thus  reduced. 

(Amended);  1  A.  212;  15  A.  252;  R.  S.  481,  2666,  8689;  Acts  1858,  No.  190,  p.  157. 


Heirs  mmy  agree  that  one  shall  bay  at  a 
oeitmin  price.  Court  will  compel  him  to 
pay.  84  A.  448,  Ventress  ts.  Brown. 

Most  call  family  meeting  where  there 
are  minors.  Fox  vs.  Eoepke,  44  A.  745; 
12  A.  158;  15  A.  250. 


Where  minors'  are  interested  and  a  so- 
called  p«riiti«»n  is  had  in  wiiioh  the  major 
heirs  have  adjudicated  to  them  the  prop- 
erty and  it  is  agreed  that  the  mifors*  por- 
tion shall  le  paid  ovc^r  ontside  of  the  par- 
Wion;  Jield  that  the  minors  rights  are  not 
divested.  49  A.  140,  Bank  Ye.  David. 


Art.  1343   [1265],  Purchases  by  Coheirs  of  Age.    Any 

coheir  of  age,  at  the  sale  of  the  hereditary  effects,  can  become  a 
purchaser  to  the  amount  of  the  portion  owing  to  him  from  the  suc- 
cession, and  he  is  not  obliged  to  pay  the  surplus  of  the  purchase 
money  over  the  portion  coming  to  him,  until  this  portion  has  been 
definitely  fixed  by  a  partition. 

1146,  2361,  2625;  4  R.  37;  12  R.  666;  2  A.  412;  5  A.  208;  12  A.  387;  14  A.  181,  722;  22 
A.  260;  49  A.  18,  Toang  vs.  Sheriff. 

l^is  article  can  not  be  extended  to  a 
debtor  who  sabsequeutly  acquired  the  rights 
Of  beir.  2  A.  414,  Ders  Ve.  Tildon. 

Bat  when  he  does  pay  he  most  pay  in- 
terest. 12  R.  6u6,  Mariuneaux  vs.  Marion- 
eax;  13  A.  97,  Snci  esaion  of  Agnitlard. 

Heirs^  right  to  retain.  36  A.  62  ducres- 
si'»ii  of  Baamgardtn;  85  A.  530,  Bay  hi  vs. 
Bayhi. 

Widow's  right  to  retain  money.  See  22  A. 
260.  Prescott  vs.  Gordon;  11  A.517,  Dorvln 
va.  "Wiltz. 


An  adju'lication  hy  the  aaetione^'rs  makes 
complete  title  whether  there  i^  anyone  to 
receive  the  price  or  not.  46  A.  126,  Succes- 
sion of  Massey. 

Wh«»re  minor?  are  interested  and  a  so- 
callt-d  partition  is  had  in  whl  h  the  major 
heirs  becotne  purchasers  and  it  is  agreed 
that  the  minors^  portion  shall  be  paid  over 
"Outside of  partition";  hfid  th&t  the  mii  ors^ 
interest  is  not  divested.  49  A.  140,  Bank  vs. 
David. 


Art.  1344  [1266].  Id.  By  Minor  Coheirs.  The  minor  co- 
heirs  may  also  become  purchasers  of  the  hereditary  eflfects,  by  the 
intervention  of  their  tutors  or  curators,  or  by  their  assistance,  if 
they  have  been  specially  authorized  thereto  by  the  judge,  with  the 
advice  of  the  family  meeting. 

2625;  14A.  180,  722. 

Art.  1345  [1267].  Reference  by  Judge  to  Notary.  When 
the  judge  has  ordered  the  partition,  and  regulated  the  manner  in 
which  it  shall  be  made,  as  well  as  the  collations,  if  the  case  require 
it,  he  shall  refer  the  parties  to  the  recorder  of  the  parish  or  a  notary 
appointed  by  him  to  continue  the  judicial  partition  to  be  made 
between  them. 

C.  N.  828;  C.  P.  1027;  1  R.  512;  12  A.  837,  649;  4  L.  531,  Gleises  vs.  Margirau. 

Art.  1346  [1268].  Heirs  of  Age  May  Partition  Amicably. 

If  the  heirs  who  have  instituted  the  suit  for  partition  be  of  age  and 
present,  and  the  judge  has  fixed  the  mode  of  making  it,  whether  in 
kind  or  otherwise,  nothing  shall  prevent  the  heirs  from  continuing 
their  partition  amicably  and  in  the  manner  they  think  proper. 
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SECTION   4. 

How  the  Recorder  of  the  Parish  or  the  Notary  is  Bound  to  Proceed  in  the 

Judicial  Partition. 

Art.  1347  [1269].  Notice  to  Parties.  The  officer  appointed 
to  make  the  partition  is  bound,  within  fifteen  days  at  farthest  from 
the  notice  of  his  appointment,  to  notify  the  heirs  or  their  repre- 
sentatives, in  writing,  of  the  day,  hour,  and  place  in  which  he  is  to 
commence  his  work,  sufficient  time  previous  diereto,  to  enable  them 
to  attend  if  they  think  proper. 

(Amended) ;  4  L.  69;  16  L.  167. 

The  probate  judge  acting  as  notary  Is 
oolx  a  ministerial  officer  of  the  Court.  11 
L.  498,  Traverse  et  al.  vs.  Row. 

Art.  1348  [1270].    Adjournment;  References  to  Judge. 

As  the  business  of  partitions  sometimes  requires  several  days,  the 
oflScer  may  divide  his  proces  verbal^  and  make  as  many  vacations 
or  sittings  as  he  thinks  proper.  He  can  even  defer  the  closing  of 
it,  if  one  of  the  parties  require  it,  in  case  any  contestation  arise  on 
the  manner  of  effecting  it,  and  it  becomes  necessary  to  refer  to  the 
judge  to  have  them  terminated  before  proceeding  further. 


1308;  C.  p.  1028. 

Clerks  may  appoint  experts  to  assist  no- 
tary.   Act  19  of  1864,  p.  14. 

The  certificate  of  notary  that  defendant 
refuses  to  give  up  property  ordered  to  be 
partitioned  is  sufficient  evidence  for  a  dis- 
tringas.   11  L.  498,  Traverse  vs.  Row. 


Ruling  of  courts  on  points  referred  to  it 
interlocutory.  28  A.  392,  Marioneaux  vs. 
Marioneaux. 

Objections  to  the  sale  on  the  score  of  in- 
adequacy of  pric^.  can  not  be  referred  before 
partition  is  completed.  30  A.  1012,  Ven- 
tress  vs.  Brown. 


Art.  1349  [1271] .    Settlement  of  Accounts.     On  the  day 

appointed  for  the  partition,  the  officer  shall  begin  by  settling  the 
accounts,  which  each  of  the  heirs  may  owe  to  the  succession. 

6  A.  561. 


The  surviving  spouse  and  the  heirs  can 
mortgage  their  undivided  share  or  interest 
in  the  real  estate  of  late  community.  36  A. 
453.  Dicltson  vs.  Dickson;  42  A.  178,  Webre 
vs.  Lorio. 


In  a  final  account  the  heir's  indebtedness 
to  his  coheirs  should  be  settled,  and  all  sums 
each  of  coheirs  ha«  received  should  be  in- 
cluded.   45  A.  202,  Succession  of  Dumestre. 


Art.  1350  [1272].  The  Officers  Shall  Include  in  these 
Accounts : 

1.  The  sums  which  each  of  the  coheirs  owes  to  the  deceased; 

2.  Those  which  each  of  the  coheirs  may  have  received  or  dis- 
bursed on  account  of  the  succession,  whether  for  the  payment  of 
debts  or  for  necessary  and  useful  expenses  on  the  effects  of  the 
succession ; 

3.  Those  which  each  of  the  coheirs  may  owe  by  reason  of 
damages  or  injury,  which  have  been  caused  by  his  fault  to  the 
effects  of  the  succession. 


The  surviving  spouse  and  the  heirs  can 
mortgage  their  undivided  share  or  interest 
f  n  the  real  estate  of  late  community.    36  A. 


463.  Dickson  vs.  Dickson;  42  A.  178,  Webre 
vs.  Lorlo. 
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Art.  1351  [1273].  Deductions.  The  accounts  being  thus 
settled,  the  officer  must  deduct  from  the  effects  of  the  succession 
the  things  which  have  been  bequeathed  by  the  deceased,  either  to 
any  of  the  coheirs  beyond  his  portion  when  the  collation  is  dis- 
pensed with,  or  to  any  other  persons,  as  these  things  ought  not  to 
be  included  in  the  mass  of  the  effects  to  be  divided. 

Art.  1352  [1274].  Collation.  If  the  partition  is  to  be  made 
between  children  or  legitimate  descendants  inheriting  from  their 
father,  mother  or  other  ascendant,  and  a  collation  is  to  be  made, 
the  officer  shall  cause  the  decree  of  the  judge  to  be  exhibited  to 
him,  by  which  it  is  decided  whether  the  collation  is  to  be  made  in 
kind,  or  by  taking  less. 

1227;  C.N.  829. 

Art.  1353  [1275].  Collation  in  Kind.  If  the  collation  is  to 
be  made  in  kind,  the  officer  is  bound  to  include  the  property  col- 
lated in  the  number  of  the  effects  of  the  succession,  for  its  estimated 
value,  which  shall  have  been  fixed  by  experts  appointed  by  the 
judge,  as  is  said  heretofore. 

1326. 

Art-  1354  [1276].  Collation  by  Taking  Less.    If,  on  the 

contrary,  the  collation  is  to  be  made  by  taking  less,  the  officer  shall 
add  to  the  credit  of  the  estate  the  sum  due  by  the  heir  who  is  bound 
to  make  the  collation,  according  to  the  appraisement  which  shall 
have  been  made  by  experts  appointed  by  the  judge,  separately  from 
the  other  articles  of  the  succession,  in  order  that  the  other  heirs 
may  have  a  sum  of  money,  or  some  object  equal  to  the  estimated 
value  of  the  property  subject  to  collation. 

1334;  C.  N.  83U. 

Art.  1355  [1277].  Active  Mass.  The  officers  shall  then 
proceed  to  the  formation  of  the  active  mass  of  the  succession. 

Art.  1356  [1278].  This  Active  flass  Shall  be  Com- 
posed: 

!•  Of  all  the  movables  and  immovables  of  the  succession, 
which  have  not  been  sold,  mention  being  made  of  their  value,  as 
stated  in  the  inventory  of  the  effects  of  the  succession,  or  in  the  new 
appraisement  which  may  have  been  made  by  experts  appointed  by 
tne  judge; 

2.  Of  the  price  of  the  movables  and  immovables,  which  have 
been  sold  to  efiFect  the  partition ; 

3.  Of  all  the  objects  collated  by  the  heirs,  whether  in  kind  or 
by  taking  less,  in  proportion  to  the  appraised  value  given  to  them 
by  the  experts  appointed  by  the  judge ; 
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4.  Of  all  the  sums,  which  the  heirs  may  owe  to  the  succes- 
sion, according  to  the  settled  account ; 

5.  Of  all  the  debts  due  to  the  succession  by  other  persons. 


1356,  No,  5.  In  tbe  Boman  law  debts, 
rights  and  credits  were  not  sabiect  to  the 
action  familtoe  oreiseundiB.  Each  heir  had  a 
right  to  sue  for  hi^  ylriie  share  of  any  ac- 
tive debt  even  before  partition,  and  was 
subject  to  be  saed  (as  under  our  law),  on 
account  of  passive  debts  in  like  manner. 


N»mUmm  H  debUa  ha^reditarim.  ipsojur^  inUr 
eohrrrdet  SM^t  divisa.  Const.  6,  C.  IQ,  S6; 
Ma4*k«,  p.  334,  8ec.  719, /ar/r  sftcialty  1371, 
1433. 

Where  the  property  is  indivisible  in  kind 
sale  may  be  ordered  at  once.  8  B.  48,  Kohn 
vs.  Marsh;  46  A.  131,  Succession  Massey. 


Art.  1357  [1279].  Deductions.  The  active  mass  of  the 
succession  being  thus  formed,  if  there  be  no  collation,  or  if  the  col- 
lations are  made  in  kind,  the  officer  proceeds  to  the  deductions  to 
be  made  from  the  mass,  in  order  to  ascertain  the  balance  to  be 
divided. 

Art.  1358  [1280].  By  Deduction  is  Understood  a  portion 
or  thing  which  an  heir  has  a  right  to  take  from  the  mass  of  the 
succession  before  any  partition  takes  place. 

Art.  1359  [1281].  Deductions.  The  deductions,  which  are 
to  be  made  before  the  partition  of  a  succession,  consist: 

1.  Of  the  sums  due  to  one  or  more  of  the  heirs  for  a  debt  due 
them  by  the  deceased,  or  advance  made  to  the  succession,  or 
expenses  on  its  effects,  according  to  the  account  settled  among  the 
heirs; 

2.  Of  the  amount  owing  to  the  heirs  to  whom  a  collation  is 
due,  when  the  collation  is  made  by  taking  less,  in  order  that  the 
heirs  may  receive  a  portion  equal  to  the  amount  of  the  collation 
which  is  due ; 

3.  Of  the  privileged  debts  due  or  paid  on  account  of  the  suc- 
'  cession,  which  have  been  incurred  since  the  death  of  the  deceased, 

or  in  order  to  effect  the  partition. 

Art.  1360  [1282].  id.  When  Collation  is  in  Kind.  When 
the  collations  have  been  made  in  kind,  or  when  there  is  none  to  be 
made,  the  deductions  are  taken  from  the  active  mass  of  the  succes- 
sion, and  the  balance  remaining  forms  the  mass  to  be  divided. 

Art.  1361  [1283].  Id.  When  Collation  is  by  Taking 
Less.  But  when  the  collation  is  made  fictitiously  and  by  taking 
less,  the  officer  having  formed  the  active  mass  of  the  succession, 
including  the  collation,  deducts  the  sum  at  which  the  property  col- 
lated is  estimated,  and  on  the  mass  thus  reduced  the  deduction  is 
made. 

Art.  1362  [1284J.  Taking  of  Assets  by  Heir  to  Whom 
Collation  Due.  When  the  deduction  which  is  to  be  made  in  favor 


1853;  44  A.  876,  Saocesslon  of  Meyer. 
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of  the  heir  to  whom  the  collation  is  due,  has  been  ascertained  and 
established,  according  to  the  preceding  article,  if  there  be  among 
the  effects  of  the  succession  any  movables  or  immovables,  which 
this  heir  wishes  to  take  at  the  estimated  value  in  payment  of  the 
amount  of  the  collation  due  to  him,  he  can  take  them  at  his  choice, 
and  the  officer  shall  give  them  to  him. 

1S76. 

Art  1363  [1285].  Id.  Where  Two  or  Hore  Heirs.    If 

there  be  two  or  more  heirs,  who  have  a  right  to  receive  a  collation 
due  to  them  in  the  property  and  effects  of  the  succession,  and  they 
can  not  agree  on  the  partition  of  the  effects  which  they  have  thus 
chosen,  the  officer  shall  appoint  experts  to  form  allotments  of 
these  effects,  for  which  the  parties  entitled  to  the  collation  shall 
draw  lots,  in  the  same  manner  as  is  hereafter  prescribed  for  the 
formation  and  drawing  of  the  lots  of  the  definitive  partition. 

Art.  1364  [1286].  Formation  of  Lots.  When  the  deduc- 
tions have  been  made,  and  those  to  whom  the  collations  were  due 
have  received  them,  as  is  said  in  the  preceding  article,  the  officer 
divides  what  remains  into  as  many  equal  lots  as  there  are  heirs,  or 
roots  entitled  to  a  share. 

C.  K.  881 ;  4  Feb.  part  2,  lib.  1,  Cap.  2,  Sec.  2,  n.  50. 

Art«   1365  [1287].  Id.  Cantling  of  Tenements.    In  the 

formation  and  composition  of  the  lots,  care  must  be  taken  to  avoid 
as  mucli  as  possible  the  cantling  of  tenements,  and  not  to  separate 
what  is  necessary  for  the  same  cultivation.  And  there  ought  to  be 
included,  if  possible,  in  each  lot,  the  same  quantity  of  movables, 
immovables,  rights  and  credits  of  the  same  nature  and  value. 

C.  N.  832. 


Art.   1366   [1288].  Id.  Return  of  Honey  to  Equalize 
Lots.     When  the  lots  are  of  unequal  value,  such  inequality  is 
compensated  by  means  of  a  return  of  money,  which  the  coheir, 
having  a  lot  of  more  value  than  the  other,  pays  to  his  coheirs, 
c.  N.  838. 

Art.  1367  [1289].  Lots  Formed  by  Experts.  The  lots 
are  formed  by  experts  chosen  for  that  purpose  and  sworn  by  the 
officer  charged  with  the  partition,  and  are  afterwards  drawn  for  by 
the  coheirs. 


c.  N.  834. 

Tbe  allotment  to  two  heirs  conjointly  is 
not  absolutely  void.  18  A.  36,  Succession 
of  Deyeieanz. 

,  If  the  drawing  of  lots  is  not  made  where 
there  are  minors,  the  partition  can  only  be 
^Booiideied  profisional.   1  Zach.  94,  No.  4. 


The  report  of  exi>ert8  may  be  sworn  to 
after  being  written.    2  N.  S.  1. 

If  there  be  but  one  tract  of  land  to  be 
divided  experts  ought  to  value  the  several 
buildings  on  it.    2  N.S.I. 

Clerk  may  appoint  experts  to  assist  no- 
Ury.    Act  19  of  18(54,  p.  14. 
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Art.  1368  [1290].  Reference  to  Court  of  Interlocutory 
Contestations*  If,  in  the  course  of  a  partition  referred  to  an 
officer,  contestations  should  arise,  the  officer  shall  make  a  f  voces 
verbal^  of  the  objections  and  declarations  of  the  parties,  suspend 
his  proceedings  and  refer  the  parties  to  the  judge,  having  cogni- 
zance of  the  partition,  for  his  decision  thereon. 

1348;  C.  N.  837;  C.  P.  1028;  21  A.  288,  Gay  vs.  Marrionneaux;  20  A.  858,  Gay  vs. 
Marrionneaux. 

Party  may  protest  and  refer  the  matter         Notary  has  discretion  to  stop  or  proceed, 
to  the  judge  if  it  is  of  such  a  nature  as  can      4  A.  9,  Jones  vs.  Crocker, 
be  referred;  but  a  party  can  not  protest 
that  the  judgment  of  partition  was  errone- 
ous.   11  L.  &8,  Traverse  et  nL  vs.  Row. 


Art.  1369  [1291].   Special  Tutors  ad  Hoc ;  Emancipated 

Minors*  If  there  are  several  minors,  who  have  opposite  interests 
in  the  partition,  and  who  have  the  same  tutor,  there  shall  be  ap- 
pointed to  each  of  them  a  special  tutor  ad  hoc  ^  whose  function  shall 
cease  as  soon  as  the  partition  is  terminated. 

Emancipated  minors  who  have  only  the  power  of  administer- 
ing their  property,  must  also  be  assisted  by  a  special  curator  ad 
hoc  during  the  proceeding  of  the  partition  before  the  officer,  when 
there  are  two  or  more  minors  who  have  the  same  curators  ad  litem, 

(Amended) ;  see  1323;  C.  N.  838;  5  A.  208;  9  A.  560;  15  A.  394;  24  A.  175;  46  A. 
1265,  Crawford  H  al,  vs.  Biniom. 

Sale  is  good  if  made  before  spf  ci«I  tutors 
are  appofnted  as  well  as  af  er.  25  A.  55, 
Succession  of  Pinnegar. 


Clerk  may  appoint  tutor.  Act  19  of  1864, 
J.  14. 

Tutors  must  be  appointed  previous  to 
sale  to  effect  a  partition.  9  A.  560,  Gaisen 
vs.  Palfrey ;  5  A.  208. 


Art.  1370  [1292].  Sub- Partitions.  The  rules  established 
for  the  division  of  estates  to  be  partitioned,  are  equally  applicable 
to  the  subdivisions  to  be  made  between  the  individual  coproprietors 
claiming  under  the  same  root. 


0.  N.  836. 

No  coheir  can  sue  1  he  others  for  any  spe- 
cial ihinsr;  nor  can  the  right  of  an  h*ir  in 
any  pariiralar  thing  be  sfiz^d  by  his  or#'d- 
itors  in  ex^^outi^n.  12  B.  105,  Ma^ovs. 
Stroud;  27  A.  556;  30  A.  279;  2890  and 
notes. 


Where  a  husband  is  creditor  of  a  fuc- 
oeftFlon  (without  suing  for  i  arti^  on),  be 
Is  entitled  to  liave  (*Oininnnity  property 
sold.    35  A.  296,  Succession  of  Merrick. 


Art.  1371  [1293].  Debts,  Disposition  of.  No  partition  is 
made  of  the  passive  debts  of  the  succession ;  each  heir  remains 
bound  for  the  part  he  takes  in  the  succession,  but  in  order  to  equal- 
ize the  shares,  those  heirs  who  take  the  largest  allotments  may  be 
charged  with  the  payment  of  a  larger  portion  of  the  debts. 


1432. 


Art.  1372  [1294],    Definitive  Partitions;   Provisional. 

Partitions,  made  agreeably  to  the  above  rules  by  tutors  or  curators 
of  minors,  or  by  curators  of  interdicted  or  absent  persons,  arc 
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definitive ;  but  they  are  only  provisional,  if  the  rules  have  not  been 
observed. 

1899,  2231 ;  0.  N.  840. 

Art.  1373  [1295].  Provisional  Partition  ;  Attack  on  by 
Minors  or  Married  Women.  When  the  partition  is  only  pro- 
visional, minors,  persons  interdicted  and  married  women  may, 
if  they  find  themselves  injured  thereby,  demand  that  another  be 
made,  as  provided  by  the  section  relative  to  the  rescission  of  parti- 
tions. 

A  minor  may  initiate  this  action,  even  before  he  attains  the 
age  of  majority,  but  a  married  woman  can  not  attack  the  provi- 
sional partition  made  by  her  husband,  until  the  dissolution  of  their 
community. 

1897,  1400. 

Art.  1374  [1296] .  Homologation  of  Partition.  When  the 
partition  has  been  terminated  by  the  officer,  one  of  the  parties  must 
deposit  an  authentic  copy  thereof  in  the  court  of  the  judge  who  has 
ordered  the  partition,  and  make  a  motion  that  his  coheirs  be  sum- 
moned to  show  cause,  if  any  they  have,  in  ten  days  after  notice  of 
the  order  of  the  judge,  to  that  effect,  why  the  partition  should  not 
be  homologated. 

C.  P.  1029;  6  N.  S.  860;  16  L.  157;  12  R.  315. 

Cl^rk  iD**7  bomMogate  if  not  opposed. 
Actl08of  1857.  p.  84. 

Art.  1375  [1297].  Opposition  to  Homologation.  If  the 
coheirs,  thus  notified,  have  any  objections  to  make  against  the  man- 
ner in  which  the  partition  has  been  made,  they  are  bound  to  file  a 
written  opposition  to  the  homologation,  within  the  time  given  them 
for  that  purpose,  and  they  are  bound  to  state  in  that  opposition  the 
errors,  vices  and  irregularities  which  they  believe  the  partition  con- 
tains to  their  prejudice. 

C.  P.  1830;  6  N.  S.  850;  1  R.  415;  12  R.  815. 


If  an  order  has  been  made  erroneously 
recogolring  som**  one  as  h'^lr,  the  proper 
remedy  is  by  appeal  and  not  opposition. 
14  L.  22. 

Decree  of  partition  can  not  be  appealed 


from  till  partition  is  homologated.    6  X.  8. 
850,  Stokes  vs.  Stolies. 

Contra,    7  A.  580,  Blanch ard  vs.  Heirs  of 
Blanchard. 


Art.  1376  [1298].  Id.  Sustaining  Opposition.  If  the  judge 
find  that  this  opposition  is  well  founded  in  whole  or  in  part,  he 
shall  order  the  partition  to  be  rectified  accordingly,  and  shall  refer 
the  parties  to  the  officer,  who  shall  make  a  supplementary  act  of 
partition  in  conformity  with  the  decision  of  the  judge,  of  which  an 
authentic  copy  shall  be  deposited  in  the  court  of  the  judge,  in  the 
same  manner  as  the  original  act  is  ordered  to  be  deposited. 

C  P.  1081;  12  R.  815. 
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Can  refer  the  parti<^  to  the  ^'Mrii«or  I  Practl^w  bag  precedence.  5  L.  4d4,  JenniBon 
another  notary.*'    C.  P.  1031.    (Code  of  |  ▼•.  Womack.) 

Art.  1377  [1299].  Id.  Overruling  Opposition.    If,  on  the 

contrary,  the  judge  find  that  the  opposition  of  the  coheirs  is  not 
well  founded,  he  shall  order  the  act  of  partition  to  be  homologated, 
which  shall  be  final  between  the  parties,  provided  the  formalities  of 
the  law  have  been  fulfilled. 

C.  p.  1032;  Acts  1828,  March  25. 

Prescription  of  acCiona  to  rescind.    1413, 
1414. 

Art  1378  [1300].  Formal  Errors ;  Effect  of.  The  form  in 
which  the  officer  is  directed  to  make  the  act  of  partition,  as  is  above 
described,  is  not  a  matter  of  such  strict  law  that  nullity  results  from 
the  act,  in  case  of  this  officer  making  any  change  in  the  form ;  pro- 
vided all  the  provisions  of  the  law  i  elating  to  the  formation  of  the 
accounts  between  the  parties,  the  deductions,  the  composition  of  the 
mass  of  the  succession,  the  appointment  and  oaths  of  the  experts 
and  the  making  and  drawing  of  the  lots,  have  been  observed  in  the 
partition,  and  the  parties  interested  therein,  or  their  representa- 
tives, have  been  duly  notified  to  be  present  at  the  same. 

C.  p.  1024. 

Art.  1379  [1301].  Delivery  of  Things  and  Titles  Parti- 
tioned. After  the  partition,  delivery  must  be  made  to  each  of  the 
coheirs,  of  the  title  papers  of  the  objects  fallen  to  his  share. 

The  title  papers  of  a  divided  property  remain  in  the  possession 
of  the  heir  who  has  the  most  considerable  part  of  it,  under  the  obli- 
gation of  producing  them,  when  required  by  the  coproprietors  of 
the  other  part  of  the  property. 

Titles  common  to  the  whole  inheritance  shall  be  delivered  to 
the  person  chosen  by  all  the  heirs  to  be  the  depositary  of  them,  on 
condition  of  producing  them  as  often  as  required.  If  they  should 
not  agree  on  that  choice,  such  deposit  shall  be  made  by  th^  order 
of  the  judge. 

C.  N.  842,  Acts  1855,  p.  337;  4  Feb.,  part  2,  Lib.  1,  Cap.  2,  Sec.  1.  No.  20. 

Art.  1380  [1302J.  Property  Discovered  After  Partition. 

If,  after  the  partition,  a  discovery  should  be  made  of  some  property 
not  included  in  it,  the  partition  must  be  amended  or  made  over 
again,  either  in  totality,  or  of  the  discovered  property  alone. 

1401 ;  0.  P.  1031 ;  6  M.  281,  Granier  ys.  Livington. 

Art.  1381  [1303]-  Heir  Appearing  After  Partition.    If, 

after  the  partition  an  heir  appears,  whose  death  has  been  pre- 
sumed on  account  of  his  long  absence,  or  whose  right  was  not 
known,  as  if  a  second  testament  unknown,  until  then,  should 
entitle  him  to  inherit  with  the  others,  the  first  partition  must  be 
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Art.  1384* 


annulled,  and  another  must  be  made  of  all  the  property  remaining 
in  kind,  and  of  the  value  of  whatever  has  been  consumed  or 
alienated,  in  order  that  he  may  have  the  share  of  the  whole  to 
which  he  is  entitled. 

2890, 1292, 1137, 1327;  46  A.  641,  Bank  vs.  Ohoppln. 

Where  defendant  is  anwilling  to  have 
property  divided,  he  must  pay  costs.  11  M. 
m,  Walsh  VB.  CoLins. 


8ECT10N  6 
Of  the  Efffct  of  Partition. 

Art,  1382   [1420].    Partition  is   a  Sort   of  Excliange, 

which  the  coheirs  make  among  themselves,  one  giving  up  his  right 
in  the  thing  which  he  abandons  for  the  right  of  the  <5ther  in  the 
thing  he  takes. 

14W;  C.  K.  883;  8  N.  8.,  Goodwin  vs.  Chesnau;  45  A.  811,  Keman  vs.  Baham  et  aU. 


m 

1 


Art  1383  [1434].  flortgages  on  Property  Partitioned. 

The  heir,  to  whose  share  an  immovable  or  some  other  thing  liable 
to  be  mortsjaged,  has  fallen,  is  not  bound  by  the  mortgages  which 
his  coheirs  may  have  given  on  their  individual  shares  of  the  same, 
previous  to  the  partition;  and  these  mortgages  are  dissolved  of 
right,  except  upon  the  property  which  falls  to  the  heirs  who  have 
given  the  mortgages,  if  the  property  is  susceptible  of  being  mort- 
gaged ;  reserving,  however,  to  creditors  their  rights  as  provided  in 
Article  1338. 

1364, 1265, 1338;  R.  S.  523;  12  B.  450;  12  A.  236;  21  A.  253. 


Beasons  K^ven  by  old  Code,  p.  206,  A. 
249,  Is  that  is  considered  as  seized  of  all 
that  falls  to  his  lot  from  the  opening  of  the 
racceesion. 

By  Act  of  1843,  p.  44.  the  mortgages,  etc., 
created  by  a  coproprietor  after  partition, 
attach  to  his  own  part.  Bat  in  case  one 
share  owes  another  a  return  in  money.  See 
Acts  of  1847,  p.  45 

The  money,  where  sale  is  made  to  effect 
partition,  stands  in  place  of  the  land.  12  B. 
^,  Soccesaion  of  Paineguy. 

Moitfage  is  no  obstacle  to  sale  at  the  in- 
tanoe  of  other  heirs.  9  A.  212,  Oil  more  vs. 


Menard  Vignaud;  12  A.  864.  Voorhles  vs. 
Leblanc;  6  A.  499;  12  A.  236,  Finley  vs. 
Babin;  7.  A.  9,  Fatre  vs.  Hepp;  6  N.  S.  19, 
Seraplne  vs.  DeBuy8;24A.  482,  Eliza  W. 
Wooley  vs.  Buss  et  al;  33  A.  1370.  Dickson 
and  Husband  vs.  Dickson  et  als. ;  36  A.  457, 
Dickson  and  Husband  vs.  Dickson  et  als. ; 
39  A.  47,  Morris  etal.  vs.  Lalaurie  et  als. 

Sale  of  community  held  not  to  extins'uish 
mortgage  against  surviving  husband.  26  A. 
690,  W.  W.  Harper  vs.  H.  Linman, 

This  article  does  not  apply  to  mortgages 
given  by  deceased.  I.  Damat,  652,  Lib. 
m,  16;lVToul.  561. 


SECTION  6. 
Of  the  Warranty  of  Partition, 

Art.  1384  [1421].  Hutual  Warranty.  The  coheirs 
remain  respectively  bound  to  warrant,  one  to  the  other,  the  property 
falling  to  each  of  their  shares  against  the  disturbance  and  eviction 
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which  they  may  suflFer,  when  the  disturbance  or  eviction  proceeds 
from  a  cause  anterior  to  the  partition. 

1294, 1338,  1387, 1391 ;  10  L.  190;  C.  N.  884. 

Action  in  warranty  can  not  be  bronght 
before  actual  eviction.  39  A.  388,  .Estete  of 
Labauve. 

Art.  1385  [1422].  Special  Exclusion  of  Warranty.   The 

warranty  does  not  take  place,  if  the  kind  of  eviction  suffered  has 
been  excepted  by  a  particular  and  express  clause  of  the  act ;  but  it 
can  not  be  stipulated  in  a  partition,  by  a  general  clause  that  there 
shall  be  no  warranty  among  the  coheirs  for  any  kind  of  disturb- 
ance whatever. 

O.N.  884;  4  Toul.,  563. 

Art.  1^86  [1423].  Eviction  by  Fault  of  Coheir.    The 

warranty  ceases,  if  it  be  by  the  fault  of  the  coheir,  that  he  has 
suffered  the  eviction. 

4  Tonl.  663. 

Art.  1387  [1424].  Warranty  Obligation  of  Each  Coheir. 

Bach  of  the  coheirs  is  personally  bound  in  proportion  to  his  hered- 
itary share,  to  indemnify  his  coheir  for  the  loss  which  the  eviction 
has  caused  him. 

0.  N.  885. 

Art.  1388  [1425].    Id.  Amount  of  Indemnity.    But  the 

indemnity  is  only  for  the  sum  for  which  the  object  has  been  given 
by  the  partition  to  the  heir  who  has  suffered  the  eviction,  and  for 
the  proportion  which  each  of  the  heirs  is  bound  to  contribute,  the 
amount  of  his  own  portion  being  extinguished  by  confusion  ;  and 
the  heir  in  this  case  has  no  right  to  claim  remuneration  from  his 
coheirs  for  any  damages  which  he  may  have  suffered  by  the  eviction. 

Not  for  increased  value.    2  Pothier,  Lid-  Where  there  is  no  contest  decree  of  ptr- 

tetion,  283.  tition  not  appealable.    43  A.  1118,   Rej- 

Partition  by  decree  makes  heirs  owner  of  "^o^^s  vs.  Reynolds, 

their  part  from  the  ancestor.    15  F.   190,  Partition  not  a  new   title.    45  A.    799, 

Traver  vs.  Baker.  Keman  vs.  Baham. 


Art.  1389  [1426].    Id.  One  Heir  Insolvent.    If  one  of  the 

coheirs  happen  to  be  insolvent,  the  portion,  for  which  he  is  bound, 
must  be  divided  equally  between  the  one  who  is  guaranteed  and 
the  other  coheirs  who  are  solvent. 

1436;  C.N.  885,876. 

Art.  1390  [1427] .  Id.  As  to  Corporeal  and  Incorporeal 
Property.  Warranty  between  coheirs  has  two  different  effects, 
according  to  the  two  kinds  of  property  which  may  exist  in  the  suc- 
cession : 

One  composed  of  things  which  corporeally  exist,  whether  they 
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be  movable  or  immovable,  with  regard  to  which  warranty  goes  no 
farther  than  assuring  them  to  belong  to  the  succession. 

The  other  kind  consists  of  active  debts  and  other  rights,  and 
with  respect  to  these,  they  are  not  only  guaranteed  as  belonging  to 
the  succession,  but  also  as  being  such  as  they  appear  to  be ;  that 
is  to  say,  as  being  really  due  to  the  succession,  and  due  by  debtors 
solvent  at  the  time  of  the  partition,  and  who  shall  be  so  when  the 
debt  becomes  payable,  if  it  be  not  then  due. 

10  L.  190. 

Art,  1391  [1428].  Warranties  Exist  by  Right.  The  war- 
ranties mentioned  in  the  preceding  article  exist  of  right,  so  that 
they  are  always  implied  and  the  heirs  are  bound  to  them,  though 
no  mention  be  made  thereof  in  the  partition. 

C.  X.  886. 

Art.  1392  [1429] .  Prescription  to  Warranty  of  Solvency. 

The  warranty  o£  the  solvency  of  the  debtor  of  a  rent  charge  can 
not  be  claimed  after  the  lapse  of  five  years  from  the  partition. 

3538,  3540;  C.  N.  886. 

Art.  1393  [1430].  Natural  Decay  or  Accidental  Destruc- 
tion. Where,  after  the  partition,  the  thing  decays  by  its  nature, 
or  perishes  by  accident,  such  loss  gives  rise  to  no  action  of  warranty. 

Art,  1394  [1431].    Discovery  of  Debts  After  Partition. 

If,  since  the  partition,  debts  or  charges  before  unknown,  are  dis- 
covered, such  new  charges,  whatever  they  may  be,  shall  be  sup- 
ported by  all  the  heirs,  and  they  shall  mutually  guarantee  each 
other. 

Art,  1395  [1432].  The  Tacit  Mortgage  which  resulted 
from  the  partition  for  the  execution  of  all  the  obligations  contained 
therein,  no  longer  exists ;  but  the  heirs  may  stipulate  a  special 
mortgage. 

3311. 


Art,  1396  [1433].    Prescription  to  Action  of  Warranty. 

The  action  of  warranty  among  coheirs  is  prescribed  by  five  years, 
and  the  time  commences  to  run,  to-wit :  for  the  property  included 
in  the  partition,  from  the  day  of  the  eviction ;  and  for  debts,  from 
the  day  that  the  insolvency  of  the  debtor  is  established  by  the  dis- 
cussion of  his  effects. 

(Amended) ;  8642;  11  L.  426,  Conrad  vs. Thurston;  6  M.  410,  Gravler  vs.  Livington. 


Only  what  falls  to  the  coheir  is  bound.  1 
Trop.  Hyp.  No.  469.  MortgaK^  on  coheir's 
part  attaches  to  his  share  of  proceeds;  36 


A.  106,  Beltran  vs.  Gauthreaux;  37  A.  795. 
Succession  of  Dickson;  33  A.  1244;  37  A. 
915;  36  A.  457;  29  A.  493. 
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SECTION  7. 


Of  the  Rescission  of  Partition. 


Art.  1397  [1435] .  Causes  for  Rescission.  Partitions  made, 
even  with  persons  of  full  age,  may  be  rescinded,  like  other  cove- 
nants, for  radical  vices,  such  as  violence,  fraud  or  error. 

2221;  C.  N.  887;  LesioD,  1870. 


Irregnlar  partition  may  be  ratified.  36 
A.  1059,  Bacon  yb.  Schaltz. 

Parties  interested  may  waive  informa- 
lities.   7  A.  477,  Cbalon  yb.  Walker. 


Party  most  offer  restitution  before  bring- 
ing suit.    8  R.  813. 


Art.  1398  ]1436].  Lesion  of  One-Fourth  is  Cause.  They 
may  even  be  rescinded  on  account  of  lesion ;  and,  as  equality  is  the 
base  of  partitions,  it  suffices  to  cause  the  rescission,  that  such  lesion 
be  of  more  than  one-fourth  part  of  the  true  value  of  the  property. 

1414, 1861;  C.  N.  887;  13  A.  387;  14  A.  178;  Lesion,  1870. 

Purchaser  may  retain  portion. 
62;  39  A.  61. 

Order  of  coart  commanding  erasure  of 
the  mortgMge  (when  there  is  no  special 
mortgage  in  favor  of  minor),  will  not  pro- 
tect purchaser.  33  A.  49,  Life  AF80«-iation 
ve.  HhU;  39  A.  61;  47  A.  896,  Koehl  vs. 
Solari. 


Parties  interested  may  waive  informali- 
ties.   7  A.  477,  Cbalon  vs.  Wallcer. 

Ratitication.  36  A.  1060,  Bacon  vs. 
Schultz. 

Sale  under  judgment  in  partition  does 
not  relieve  tutors'  interest  in  same  from 
minors'  mortgage.  33  A.  49,  Life  Association 
vs.  Hill. 


lb.;  5  A. 


Art.  1399  [1437].  Rescision  Where  Minors,  Interdicts  or 
Absentees  Concerned.  When  partitions,  in  which  minors,  per- 
sons interdicted,  or  absentees  are  interested,  have  been  made  with  all 
the  formalities  prescribed  by  law  for  judicial  partitions,  they  can 
not  be  rescinded  for  any  other  causes  than  those  which  would  au- 
thorize the  recission  of  partitions  made  by  persons  of  age  and 
present. 

1372, 1374. 

Art.  1400  [1438].  Id.  Where  Partition  Provisional.  But 

if  these  formalities  have  not  been  fulfilled,  as  the  partition  is  only 
considered  as  provisional,  it  is  not  necessary  to  sue  for  the  recission 
of  it,  but  a  new  partition  may  be  demanded  for  the  least  lesion, 
which  the  minor,  person  interdicted  or  absentee,  may  have  suf- 
fered. 

Art.  1401  [1439].  Omission  Merely  Entitles  to  Supple- 
mentary Partition.  The  mere  omission  of  a  thing,  belonging 
to  the  succession,  is  not  ground  for  rescission,  but  simply  for  a 
supplementary  partition. 

1380. 

Art.  1402  [1440].  Name  Given  Partition  is  Immaterial. 

The  action  of  the  rescission  mentioned  in  the  foregoing  articles 
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takes  place  in  the  cases  prescribed  by  law,  not  only  against  all  acts 
bearing  the  title  of  partition,  but  even  against  all  those  which  tend 
to  the  division  of  property  between  coheirs,  whether  such  acts  be 
called  sales,  exchanges,  compromises,  or  by  any  other  name. 

186S#,  2221,  3078;  C.  N.  888. 


A  partition  eyen  when  it  has  the  quality 
of  a  compromise  may  be  attacked  for  lesion 
beyond  one-fourth,  bnt  when  partition  is 
once  made,  and  parties  compromise  on 
disputes  erowinic  oat  of  it,  the  compromise 
Is  anassailable  for  lesion.  18  A.  387,  William- 
son vs.  Amilton. 


Lesion  will  not  invalidate  the  jodicial 
sale  to  effect  a  partition,  even  when  the 
purchaser  is  one  of  the  heirs  of  the  estate 
to  be  divided.  14  A.  178,  Haohe  vs. 
Ayrand,  1408. 


Art.  1403  [1441].    Compromise  Precludes  Rescission. 

But,  after  the  partition,  or  the  act  operatin;?  the  same  effect,  the 
action  of  rescission  can  no  longer  be  admitted  against  a  compromise 
made  to  put  an  end  to  disputes  arising  in  consequence  of  the  first 
act,  although  there  should  be  no  suit  commenced  on  the  subject. 

C.  N.  889;  14  A.  178,  Hache  vs.  Ayrand. 

Art.  1404  [1442].  5ale  of  Succession  Rights  Not  Res- 
cindable.  The  action  of  rescission  is  not  admitted  against  a  sale 
of  successive  rights,  made  without  fraud  to  one  of  the  heirs  and  at 
his  risk  by  the  other  coheirs  or  any  of  them. 

C.  N.  8S9. 

Art.  1405  [1443].  Id.  When  Vendor  Remains  Bound 
for  Debts.  The  sale  of  successive  rights  bj'  one  heir  to  his  coheir 
is  not  subject  to  rescission,  if  the  purchaser  has  run  no  risk ;  as, 
for  example,  if  the  vendor  remain  bound  for  the  payment  of  the 
debts. 

Art.  1406  [1441].  Id.  Sale  flust  be  of  All  Succession 
Rights.  In  order  that  the  purchaser  be  not  liable  to  this  action,  it 
is  besides  necessary  that  the  vendor  should  have  ceded  to  him  all 
his  successive  rights,  that  is,  all  the  rights  he  had  in  the  succes- 
sion. If  he  has  only  sold  his  part  in  the  immovables  to  be  divided, 
this  sale  shall  be  subject  to  rescission  for  lesion  beyond  a  fourth. 

Art.  1407  [1445].  Id.  When  Purchaser  Alone  Knew 
Values.  This  sale  shall  be  subject  to  rescission,  if  it  be  proved 
that,  at  the  time  it  was  made,  the  purchaser  alone  knew  the  value 
of  the  succession,  and  permitted  the  vendor  to  remain  in  ignorance 
of  it. 

Art.  1408  [1446].  Tender  as  Defence.  The  defendant  in 
the  suit  for  rescission  may  stop  its  course  and  prevent  a  new  parti- 
tion, by  oflFering  and  giving  to  the  plaintiff  the  supplement  of  his 
hereditary  portion,  either  in  money  or  in  kind,  provided  the  rescis- 
sion is  not  demanded  for  cause  of  violence  or  fraud. 


C.  N.  891  (lU.) 
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Art.  1409  [1447].  Id.  Interests  or  Fruits  on   Tender. 

When  the  defendant  is  admitted  to  prevent  a  new  partition,  as  is 
said  in  the  preceding  article,  if  he  furnish  the  supplement  in 
money,  it  must  be  with  interest  from  the  day  of  the  institution  of 
the  suit;  if  he  furnish  it  in  effects,  he  is  bound  to  restore  the 
fruits  from  the  same  day. 

Art.  1410  [1448].  Alienation  by  Plaintiff  as  Defence. 

The  coheir  who  has  alienated  his  share  or  part  of  it,  is  no  longer 
admitted  to  bring  the  action  of  rescission  for  fraud  or  violence, 
if  the  alienation  he  has  made  was  posterior  to  the  discovery  of  the 
fraud,  or  to  the  cessation  of  the  violence. 

(;.  N.  892  (lit.) ;  15  A.  585,  Martin  vs.  Martin. 


Art.  1411  [1449].  Partition  by  Father;  When  Rescis- 
sion Allowed.  If  the  partition  has  been  regulated  by  the  father 
among  his  children,  no  restitution  can  take  place,  even  in  favor  of 
minors,  when,  by  such  partition,  one  or  more  of  the  heirs  have 
received  more  than  the  others,  unless  that  overplus  should  exceed 
the  portion  which  the  father  had  a  right  to  dispose  of. 


1302. 

Tills  article  applies  only  to  partitions 
regular  in  form,  as  donations  inter  vivos  or 
mortis  cansa^  and  not  to  a  mere  division  of 


property    without    writing. 
Lacour  vs.  Heirs  of  Lacour. 


12    A.    72i, 


Art.  1412  [1450] .  Rescission  by  flinor  Rescinds  for  All. 

The  minor  who  obtains  relief  against  a  partition,  relieves  those  of 
full  age ;  for  the  partition  can  not  subsist  for  one,  and  be  annulled 
for  another. 

15  A.  585,  Martin  vs.  Martin;  49  A  1740,  Succession  of  Francez. 


Art.  1413  [U51].    Prescription  to  Suits  for  Rescission. 

Suits  for  the  rescission  of  partitions  are  prescribed  by  the  lapse  of 
five  years  from  the  date  thereof,  and  in  case  of  error  and  fraud, 
from  the  day  in  which  they  are  discovered. 

(Amended)  1876,  2221,  3542;  3  R.  313. 

Prescription  runs  against  minors  from 
date  of  tlieir  majority.  37  A.  156,  Sewell 
vs.  Hebert,  See  1414. 


Art.  1414  [1452].  Id.  In  Case  of  Lesion.  This  prescrip- 
tion, in  case  of  lesion,  runs  against  minors  as  well  as  against  per- 
sons of  age,  when  the  partition  has  been  made  judicially  and  with 
all  the  forms  prescribed  by  law. 


1399. 


330 


Digitized  by 


Google 


Op  Paybient  op  Debts  op  a  Succession.  Art.  1419. 

CHAPTER  13. 

Of  the  Payment  of  the  Debts  of  a  Succession. 

SECTION  1. 

General  Dispositions, 

Art.  1415  [1393].  Division  of  Debts  by  Agreement  or 
Testament.  The  provision  contained  in  this  chapter  relating  to 
the  manner  in  which  heirs,  or  other  universal  successors,  are  bound 
to  contribute  to  the  payment  of  debts,  does  not  prevent  the  contri- 
bution from  being  otherwise  regulated  by  the  agreement  of  the 
parties,  or  the  will  of  the  testator,  provided  that  by  the  dispositions 
made  by  the  testator  in  this  respect,  the  rights  of  the  forced  heirs 
are  not  prejudiced. 

5  A.  199. 

Art.  1416  [1394].  Id.  Do  Not  Affect  Creditors.  But  these 
agreements  or  dispositions  can  only  have  effect  between  the  heirs 
and  other  universal  successors;  they  can  in  no  manner  alter  their 
oWigations  toward  the  creditors  of  the  succession  for  the  payment 
of  the  debts. 

1432;  C.N.  877. 

Art.  1417  [1395].  Executory  Titles;  Notification  to 
Heir.  Titles  which  carry  execution  against  the  deceased  are  also 
executory  against  the  heir  personally ;  nevertheless  the  creditors 
can  not  obtain  execution  on  them,  until  ten  days  after  the  notifica- 
tion of  them  be  made  to  the  person,  or  left  at  the  domicile  of  the 
heir. 

1433;  C.  y.  877;  C.  P.  65  et  seq  ,  121,  734,  735;  3  N.  S.  182;  1  A.  204;  3  X.  S.  182, 
Jenkins  ▼§.  Tyler. 

Art.  1418  [1396].  Id.  Opposition  to  Claim  Delay  for 
Deliberating.  The  heir,  on  being  notified  thereof,  may  oppose 
the  execution,  before  the  tribunal  having  cognizance  of  the  matter, 
on  his  simple  motion ;  and  if  he  prove  that  he  has  claimed  the 
delays  for  deliberating,  the  execution  shall  be  suspended  until  the 
delays  have  expired. 

1422,1433;  C.  P.  66e/5r^. 

Art.  1419  [1368].  Actions  and  Contributions.  There  are 
two  principal  things  to  be  considered  relative  to  the  payment  of  the 
debts  of  a  succession  : 

I .  The  actions  of  the  creditors  to  cause  themselves  to  be  paid 
what  is  due  them,  and  the  persons  against  whom  these  actions  can 
be  brought ; 

321 

Digitized  by  VjOOQIC 


Art.  1420.  Civil  Code  op  Louisiana. 

2.  The  contribution  which  is  to  be  made  between  these  latter 
persons. 

When  creditors  make  a  seizure,  coheirs  { 
may  demand  a  sale.    1337.  | 

Art.  1420  [1369].  Contribution  is  the  division  which  is 
made  among  the  heirs  of  the  succession  of  the  debts  with  which 
the  succession  is  charged,  according  to  the  proportion  which  each 
is  .bound  to  bear. 

C.  N.  870. 

Art*  1421  [1370].  Kinds  of  Action.  The  creditors  of  a 
succession  have  three  kinds  of  actions  to  cause  themselves  to  be 
paid  the  debts  due  them  by  the  deceased,  to-wit : 

1.  A  personal  action  against  the  heirs,  or  those  who  stand  in 
the  place  of  heirs  ; 

2.  An  hypothecary  action  against  the  detainers  or  possessors 
of  the  property  mortgaged  for  their  debts  ; 

3.  And  the  action  of  the  separation  of  the  patrimony  of  the 
deceased  from  that  of  the  heir. 

1444,  3275,  3403;  C.  P.  734,  744;  1  A.  204;  19  A.  69,  61;  21  A.  717;  Acts  1865,  p.  387, 
Sec.  1. 

SECTION  2. 

Of  the  Personal  Action  Against  the  Heir, 

Art.  1422  [1371] .  The  Personal  Action,  which  the  cred- 
itors  of  a  succession  can  exercise  against  the  heirs,  has  for  its  basis 
the  obligation,  which  the  heirs  are  under,  to  discharge  the  debts  of 
the  deceased. 

This  action  is  modified  according  as  the  deceased  has  left  one 

or  several  heirs. 

1013;  c.  p.  40. 

Ileirgi  of   age  in  possession,  and  minor  i  be  sued  for  succession  debts.    30  A.  98, 
beirs  in  possession,  tbrougb  tbeir  tutor,  may  |  Soye  vs.  Price. 

Art.  1423  [1372].  Acceptance ;  Inventory.  The  heirs  by 
the  fact  alone  of  the  simple  acceptance  of  a  succession  left  them, 
contract  the  obligation  to  discharge  all  the  debts  of  such  succession, 
to  whatever  sum  they  may  amount,  though  they  far  exceed  the 
value  of  the  effects  composing  it. 

The  only  exception  to  this  rule  is  when  the  heirs,  before  med- 
dling with  the  succession  have  caused  a  true  and  faithful  inventory 
thereof  to  be  made,  as  is  prescribed  in  the  section  of  this  title  which 
relates  to  the  benefit  of  Inventory;  for  in  this  case  they  are  onl}^ 
bound  for  the  debts  to  the  amount  of  the  value  of  the  effects  found 
in  the  succession. 

977,  1013, 1032,  1611;  116  U.  S.  40,  Henderson  vs.  Wadsworth 

It  bas  one  otber  exception,  viz:  wbere  I 
heir  is  declared  unwortby.    972.  | 
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Art.  1424  [1373].  Universal  Legatees,  or  Legatees  lin- 
ger an  Universal  Title,  being  in  every  respect  assimilated  to 
heirs,  are  subject  to  the  payment  of  the  debts  of  the  succession, 
according  to  the  same  rules  and  under  the  same  exceptions  as  heirs. 

1013, 1032,  1611,  1614;  11  La.  22*2,  Sarce  vs.  Dunoyers,  Executor. 

Art.  1425  [1374].    Heirs  Not    Bound  in  Solido.     But 

though  the  heirs  and  other  universal  successors,  who  have  not 
made  an  inventory  as  is  before  prescribed,  are  bound  for  the  payment 
of  all  the  debts  of  the  succession  to  which  they  are  called,  even 
when  the  debts  exceed  the  value  of  the  property  left  them,  they  are 
not  bound,  in  solido  and  one  for  the  other,  for  the  payment  of  the 
debts. 

1013;  6  L.  17;  3  L.  554,  Gosellln  vs.  Abat. 

Art.  1426  [1375].     Sole  Heir,  or   Universal  Legatee. 

When  the  deceased  has  left  one  sole  heir,  or  has  bequeathed  all  his 
property  universally  to  the  same  person,  this  heir  or  universal 
legatee  is  bound  for  the  payment  of  the  whole  of  the  debts  of  the 
succession,  and  may  be  sued  directly  and  personally  as  such  by 
those  who  are  the  creditors  of  the  succession. 

C.P.  120;  R.  S.  1104. 

Art.  1427  [1376].  Obligation  of  Each  of  Several  Heirs. 

If,  on  the  contrary,  the  deceased  has  left  two  or  more  heirs,  they 
are  bound  to  contribute  to  the  payment  of  those  debts,  only  in  pro- 
portion to  the  part  which  each  has  in  the  succession. 

Thus  the  creditors  of  the  succession  must  divide  among  the 
heirs  the  personal  action  which  they  have  against  them,  and  can 
not  sue  one  for  the  portion  of  the  other,  or  one  for  the  whole  debt. 

1425,  2114;  C.  P.  120,  940;  6  L.  17;  R.  S.  1462. 

Art.  1428    [1377].    Where   Succession  is    Divided  by 

Roots.  If  the  succession  is  divided  by  roots,  the  subdivision  of 
•debts  takes  place  among  the  representatives  of  each  root,  in  the 
same  manner  as  when  there  are  several  heirs. 

If  then  the  deceased  leaves  for  heirs  two  children  and  four 
grandchildren,  the  issue  of  another  child  deceased,  each  of  the 
<:hildren  is  bound  only  for  one-third  of  the  debts,  and  each  of  the 
grandchildren  for  one-twelfth. 

Bat  where  the  share  is  not  established  by 
inventory  or  partition  they  may  be  sued  for 
Tirlle  share.    C.  P.  120. 

Art.  1429  [1378].  Where  Heir  Is  Creditor;  Extent  of 
Confusion.  If  one  of  the  heirs  be  a  creditor  of  the  deceased,  con- 
fusion will  only  take  place  for  his  part  in  the  debt,  and  he  may 
claim  from  the  coheirs  the  part  which  each  is  bound  to  contribute 
for  the  payment  of  this  debt. 

2217;  4  L.  397,  Eastbi  vs.  Dngat. 
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Abt.  1430.  Civil  Code  op  Louisiaka. 

Art.  1430  [1379].  Legatees  Under  Universal  Title; 
Particular  Legatees.  The  legatee  under  a  universal  title  shall 
contribute  with  the  heirs  to  the  payment  of  the  debts  in  proportion 
to  the  part  bequeathed  to  him  in  the  succession ;  but  the  legatee 
under  a  particular  title  is  not  liable  for  the  debts  of  the  succession, 
though  he  may  be  obliged  to  contribute  to  them  indirectly,  as  here- 
after explained. 

C.  X.  871;  R.  8.  871;  a  L.  625,  Hmdder  ▼§.  Nelder;  6  M.  704,  White  ▼•.  Hepp;  6^ 
A.  200. 

Le^tee  ander  particolar  title.  1642.  | 

Art.  1431  [1380].  Bequest  of  Hore  Than  is  Disposable; 
Contribution  or  Restitution  by  Legatees;  Prescription. 

If  the  testator  has  bequeathed  more  than  his  disposable  eflfects 
amounted  to,  or  if  there  does  not  remain  sufficient  property  in  the 
succession  to  pay  all  the  debts,  the  legatees  may  be  made  to  give 
up  what  they  have  received  above  what  the  testator  was  permitted 
to  bequeath,  or  the  deficit  necessary  to  discharge  the  debts  of  the 
succession. 

In  the  first  case,  each  legatee  suffers  a  retrenchment  or  pro- 
portional diminution  of  the  amount  of  his  legacy  for  its  excess 
above  the  disposable  portion ;  in  the  second  he  is  compelled  to 
bring  back  out  of  what  he  has  received,  his  proportional  sum  of 
what  is  necessary  for  the  discharge  of  the  debts. 

But  this  action,  on  the  part  of  the  creditors  of  the  succession 
against  the  legatees,  is  prescribed  by  three  years,  to  be  calculated 
from  the  opening  of  the  succession. 

1188,  3638;  1  A.  214;  6  A.  199;  7  A.  653;  4  L.  181.  Jung  vs.  Doriocourt. 

Art.  1432  [1381].  Particular  Agreements  AmonsT 
Heirs.  The  particular  agreements,  which  the  heirs  may  make 
among  themselves  or  with  third  persons,  relative  to  the  payment 
of  the  debts,  do  not  affect  their  obligations  towards  the  creditors  of 
the  succession. 

Thus,  though  one  of  them  be  charged  by  the  partition  with 
the  payment  of  the  whole  of  a  certain  debt,  each  of  them  can  be 
compelled  by  the  creditor,  by  means  of  a  personal  action,  to  pay 
his  proportion,  saving  to  the  latter  his  recourse  against  the  person 
who  is  bound  to  guarantee  him  against  it. 

1416. 

SECTION  3. 
Of  the  Hypothecary  Action. 

Art.  1433  [1382].  Hypothecary  Action  Against  Mort^ 
gaged  Property.  Although  the  heirs  and  other  successors  under 
a  universal  title  are  personally  bound  for  the  debts  of  the  succes- 
sion to  any  creditor,  only  in  proportion  to  their  respective  shares  in 
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the  succession,  yet  one  heir  may  be  bound  to  pay  the  whole  of  a 
debt  by  an  hypothecary  action,  when  the  property  fallen  to  his 
share  has  been  mortgaged  by  the  deceased ;  but  he  has  recourse 
against  his  coheirs,  or  the  other  successors  standing  in  their  place, 
for  the  amount  which  he  has  been  bound  to  pay  for  the  discharge 
of  the  mortgage  debt. 

Iil7, 1421,  33»8;  C.  N.  873;  C.  P.  65  f /  j^^  ,  121,  734;  2  L.   137;  1  A.  204;  2  L.  132, 
Smith's  Heirs  vs.  Blunt. 

Art.  1434  [1383].    Subrogation  of  Particular  Legatee. 

The  particular  legatee  who  has  satisfied  the  debt  for  which  the 
bequeathed  immovable  was  mortgaged,  has  no  recourse  against  the 
heirs  and  legatees  under  a  universal  title. 

(As  amended  by  Act  72  of  1896);  1441;  C.  K.  874;  47  A.  1126, 1130,  Succession  of 
Btbuse. 

Art.  1435  [1384].    Contribution  Due  by  Other  Heirs. 

The  heir  or  successor  under  a  universal  title,  who,  by  the  effect  of 
the  action  of  mortgage  exercised  against  him,  has  been  obliged  to 
pay  more  than  his  share  of  the  common  debt,  has  recourse  against 
tiis  coheirs  only  for  so  much  as  each  of  them  is  bound  to  support 
personally,  even  though  the  coheir  or  other  successor,  having  paid 
ihe  debt,  should  have  caused  himself  to  be  subrogated  to  the  rights 
of  the  mortgage  creditor. 

1054,  1611, 1614, 1633,  2103,  2161;  C.  N.  875;  2  L.  137. 

Art-  1436  [1385].    One  Heir  Insolvent.    But  if,  at  the 

•time  when  this  recourse  is  exercised,  one  of  the  heirs  is  insolvent, 
*he  portion  which  this  heir  was  bound  to  contribute  shall  be  borne 
^proportionately  by  the  other  solvent  heirs  and  him  who  has  paid 
the  debt. 

1389. 

Art.  1437  [1386].  Mortgage  Resting  on  All  Property 
'OffSuccession.  If  all  the  immovables  of  a  succession  are  incum- 
bered with  a  legal  or  judicial  mortgage,  each  heir,  who  has  in  his 
possession  one  or  more  of  these  immovables,  may  be  sued  by  the 
hypothecary  action  for  the  whole,  at  the  choice  of  the  creditor ;  but 
the  heir  so  sued  has  his  recourse  against  his  coheirs,  as  is  before 
said. 

C.  P.  66;  2L.  137. 

Art.  1438  [1387].  Abandonment  by  Heir  Sued ;  His 
Recourse.  The  heir,  who  is  in  possession  of  a  mortgaged  property 
whicb  has  fallen  to  him  by  the  partition,  may  release  himself  from 
the  hypothecary  action  instituted  against  him,  by  abandoning  the 
property,  so  that  it  may  be  sold  by  the  creditor  who  sues  him,  and 
the  debt  discharged  out  of  the  proceeds  of  the  sale ;  but  he  has  his 
xecourse  against  his  coheirs  for  the  pa3anent  of  their  proportion  of 
the  value. 

C.  p.  734;  1  A.  204. 
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Art.  1439  [1388] .  Abandonment  Does  Not  Release  Virile 
Liability.  But  this  abandonment  of  the  property  will  not  release 
the  heir  from  his  personal  responsibility  to  the  amount  of  the  por- 
tion which  he  inherits,  in  case  the  mortgaged  property  will  not  sell 
for  a  sufficient  sum  to  satisfy  the  debt  for  which  it  is  given. 

Art.  1440  [1389].  Mortgage  Resting  on  Particular 
Legacy.  If  a  property,  which  is  bequeathed  to  any  one,  has  been 
mortgaged  by  the  testator  for  his  own  debt,  or  that  of  a  third  per- 
son, the  particular  legatee  is  liable  to  the  hypothecary  action  for 
the  payment  of  this  debt,  at  the  instance  of  the  creditor,  saving  to 
the  legatee  the  right  of  abandoning  the  property  mortgaged,  in 
order  to  release  himself  from  the  hypothecary  action,  in  the  same 
manner  as  is  permitted  to  the  heir  against  whom  this  action  is 
brought. 

1430, 1431;  47  A.  1129, 1130, 1131,  Succession  of  Rabasse. 

Art.  1441  [1390].  Id.  Particular  Legatee  No  Recourse 
on  Heir.  The  particular  legatee,  who,  in  consequence  of  the 
hypothecary  action,  has  paid  the  debt  or  abandoned  the  property 
mortgaged,  has  no  recourse  against  the  heir  of  the  testator,  be- 
cause, by  receiving  the  legacy,  he  is  considered  as  having  received 
it  with  the  incumbrances  with  which  it  was  charged. 

1434, 1631;  47  A.  1126,  Saccession  of  Rabis^e. 

Art.  1442  [1391].  Id.  Heir's  Recourse  Against  Partic- 
ular Legatee.  On  the  contrary,  if  the  heirs  of  the  testator  are 
obliged  to  pay  this  debt  on  the  personal  action  whicn  the  mortgage 
creditor  can  institute  against  them,  they  have  their  recourse  against 
the  legatee,  to  cause  themselves  to  be  reimbursed  for  having  dis- 
charged and  disengaged  the  object  bequeathed,  which  they  were 
not  obliged  to  do. 

47  A.  1126,  Succssion  of  Rabasse. 


Art,  1443  [1392].  Id.  Where  Hortgage  is  for  Debt  of 
Third  Person.  But  if  the  mortgage  which  the  testator  has  given 
on  the  property  bequeathed,  be  for  a  debt  of  a  third  person,  the 
legatee  who,  at  the  suit  of  the  mortgage  creditor,  pays  the  debts  or 
abandons  the  property,  has  his  recourse  against  the  debtor  for  the 
debt  for  which  the  testator  gave  the  mortgage. 


The  heir  of  the  executor  is  not  bound  to 
pay  the  mortgage  debt  placed  by  the  testator 
on  the  thing  bequeathed,  i,  <».,  the  special 


mortgage,  unless  that  payment  by  the  heir 
or  executor  is  directed  by  the  will.  47  A; 
1126,  Succession  of  Rabasse. 


SECTION  4. 


Of  the  Separation  of  Patrimony, 

Art.  1444  [1397].  Separation  of  Succession  Property 
from  Tiiat  of  Heir.    The  creditors  of  the  succession  may  demand, 
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in  every  case  and  against  every  creditor  of  the  heir,  a  separation  of 
the  property  of  the  succession  from  that  of  the  heir.  This  is  what 
is  called  the  separation  of  -patrimony. 

1011,  1012,  1421,  Sec.  3;  1452,  1459,  3275,  3276;  C.  N.  878,  881 ;  12  A.  658,  47  A.  1126, 
Sacceseion  of  RabsRse. 

Must  record  claims  within  three  months  i 
in  order  to  preserve  privilege.    3275.  | 

Art.  1445  [1398].  Separation  of  Succession  Property 
from  That  of  Heirs.  The  object  of  a  separation  of  patrimony  is 
to  prevent  property,  out  of  which  a  particular  class  of  creditors  have 
a  right  to  be  paid,  from  being  confounded  with  other  property,  and 
by  that  means  made  liable  to  the  debts  of  another  class  of  creditors. 

4Toal.  544,  n.  5H8,  548. 

Art.  1446  [1399].    The  Effect  of  this  Demand,  on  the 

part  of  the  creditors  of  a  succession,  is  to  cause  them  to  be  paid 
from  the  effects  of  the  succession  in  preference  to  the  creditors  of 
the  heir. 

2  Zacb.  428. 

Art.  1447[  1400].  Demandable  by  any  Creditor.  This 
separation  may  be  demanded  by  all  the  creditors  of  the  deceased, 
whatever  they  may  be.  It  is  not  necessary  that  these  debts  be  de- 
mandable in  order  to  enable  the  creditors  to  exercise  this  right. 

4  Toal.  545,  d.  539,  544. 

Art.  1448  [1401].    Contingent  Creditors  May  Demand. 

Even  those,  whose  right  is  eventual,  or  depending  on  an  uncertain 
condition,  are  admitted  to  make  this  demand,  and  as,  before  the 
condition  happens,  they  can  not  prevent  the  creditors  of  the  heir 
from  being  paid,  they  are  permitted  to  require  security  from  them 
that  they  will  refund,  in  case  the  condition  happens. 

Art.  1449  [1402].  Legatees  May  Demand.  The  legatees 
may  also  demand  the  separation  in  order  to  secure  the  payment  of 
their  legacies  after  the  payment  of  the  debts  of  the  succession. 

Art.  1450  [1403].  Heir,  Who  is  also  Creditor,  May  De- 
mand. The  heir  in  part,  who  is  a  creditor  of  the  succession,  as 
confusion  only  takes  place  for  the  amount  of  his  property,  and  as  he 
remains  a  creditor  for  the  balance,  may  also  demand  this  separa- 
tion from  his  coheirs. 

4  Toul.  549,  n.  545. 

Art.  1451  [1404].     Demandable  Against   Creditors  of 

Heirs.  The  benefit  of  this  separation  may  be  claimed  against  all 
the  creditors  of  the  heirs,  whether  privileged  or  not. 
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Abt.  1452.  Civil  Gods  of  Louisiana. 

Art.  1452  [1405].  Demandable  Against  Part  of  Heirs 
Only.  The  creiditors  of  a  succession,  in  which  there  are  several 
heirs,  may  demand  this  separation  from  some  of  the  heirs,  without 
being  obliged  to  require  it  from  the  others. 

1235. 

Art.  1453  [1406].    Things  Subject  to  Collation.    The 

creditors  who  demand  this  separation  of  the  effects  of  the  succession, 
can  not  include  in  it  the  effects,  which  the  deceased  has  given  to 
one  of  his  children  by  act  inter  vivos^  and  which  the  child  is  bound 
to  collate ;  for  these  effects  do  not  belong  to  the  succession,  and  the 
collation,  which  the  child  who  is  the  donee,  is  bound  to  make  of 
them,  is  only  established  in  favor  of  his  coheirs. 

1236;  ex.  867. 

Art.  1454  [1407].    Novation  Precludes  Demand.    The 

right  of  demanding  the  separation  can  not  be  exercised,  if  there 
has  been  a  novation  in  the  debt  due  by  the  deceased. 

C.  X.  879;  Xovatlon,  2189. 

Art  1455  [1408].  Novation,  How  Effected.  There  is  a 
novation  in  the  debt  of  the  deceased,  when  the  creditor  has  accepted 
a  new  title  from  the  heir,  or  a  pledge  or  mortgage  of  the  property 
of  the  latter,  or  if  the  creditor  has  granted  him  a  term  for  payment, 
or  a  delay. 

But  there  is  no  novation,  if  the  creditor  has  merely  commenced 
suit  against  the  heir,  or  received  from  him  the  interest  due  the 
creditor. 

2187;  4  Toul.  649,  n.  545. 

Art.  1456  [1409].  Three  Months  Prescription  to  De- 
inand.  The  suit  of  separation  of  patrimony  must  be  instituted 
within  three  months  from  the  express  or  tacit  acceptance  of  the 
heirs ;  after  the  expiration  of  this  term,  it  is  not  admitted. 

C. X.  880;  19  A.  59,  61;  21  A.  717. 

Claim  must   be   recorded   within  three  I 
months.    3275.  | 

Art.  1457   [1410].    Sworn  Declaration  Required.    The 

petition  for  separation  of  patrimony  shall  not  be  received  unless  it 
be  accompanied  with  the  sworn  declaration  of  the  creditor  or  credit- 
ors parties  to  it,  that  they  believe  the  heir  is  embarrassed  with 
debts,  and  that  they  have  reason  to  believe  that  his  personal  debts 
will  absorb  the  effects  of  the  succession  to  their  prejudice. 

Art.  1458  [1411].  Alienation  within  the  Three  Honths 
Voidable.  In  the  interval  between  the  opening  of  the  succession 
and  the  three  months  allowed  for  the  institution  of  the  suit  for  the 
^paration  of  patrimony,  the  heir  can  not  alienate,  affect  nor  sell 
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Op  Payment  of  Debts  op  a  Succession.  Art.  1464. 

the  effects  of  the  succession,  nor  any  of  them  to  the  prejudice  of 
the  creditors ;  and  if  he  does  it,  the  creditors  may  cause  the  acts  to 
be  declared  null,  as  done  in  fraud  of  their  rights. 

1969;  19  A.  61;  21  A.  718. 

Art.  1459  [1412].  Creditors  of  Heirs  Hay  Demand  Sep- 
aration. The  creditors  of  the  heir  have  also  the  right  of  demand- 
ing of  the  creditors  of  the  succession  the  separation  of  the  effects 
of  the  heir  from  those  of  the  succession,  and  the  suit  must  be  con- 
ducted in  the  same  manner,  and  instituted  within  the  same  period 
as  that  at  the  instance  of  the  creditors  of  the  succession,  and  pro- 
duces the  same  effects  in  favor  of  the  creditors  of  the  heir. 

1444. 

Art*  1460  [1413].  Recourse  of  Succession  Creditors 
Against  Heirs.  When  the  creditors  of  the  succession  have  sued 
for  a  separation  of  patrimony,  if  there  are  not  effects  therein  suffi- 
cient to  pay  them,  they  have  their  recourse  against  the  property  of 
the  heir,  after  his  own  creditors  have  been  paid. 

Art.  1461  [1414].  Recourse  of  Heir's  Creditor  Against 

Succession.  The  creditors  of  the  heir,  who  have  sued  for  the 
separation,  enjoy  the  same  right  to  cause  themselves  to  be  paid, 
from  the  balance  of  the  effects  of  the  succession,  what  is  due  them 
by  the  heir,  in  case  the  other  property  of  the  heir  be  not  sufficient 
to  pay  them. 

Art.  1462  [14151.  Competition  Between  Unsecured 
Creditors  of  Deceasea.  When  there  is  competition  between  the 
creditors  of  the  deceased  only,  and  they  have  no  privilege  nor 
mortgage,  they  have  an  equal  right  against  the  effects  of  the  suc- 
cession and  the  property  of  the  heir,  and  each  receives  in  propor- 
tion to  his  debt,  if  there  is  not  property  enough  to  pay  them  all. 

Art.    1463    [1416].   flortgage   Creditors  of   Deceased. 

If,  in  the  case  of  the  preceding  article,  there  are  some  creditors  by 
mortgage,  they  shall  be  paid  out  of  the  effects  of  the  succession, 
according  to  the  order  of  their  mortgages ;  and  out  of  the  property 
of  the  heir  in  competition  with  the  other  creditors  who  have  no 
mortgage. 

Art.  1464  [1417] .  Mortgage  Creditors  of  Deceased  and 
Heir  Also.  But  creditors  by  mortgage,  or  other  creditors  of  the 
deceased,  who  have  acquired  the  first  mortgage  upon  the  property 
of  the  heir,  either  by  a  new  title,  or  by  a  judgment  obtained  against 
him,  shall  have  a  preference  over  the  other  creditors  on  the  estate 
of  the  heir. 

1068. 
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Art.  1465.  Civil  Code  op  Louisiana. 

SECTION  6. 
Of  the  Rights  of  Legatees, 

Art.  1465  [1418].  Obligation  of  Heir  as  to  Legacies. 

The  heir,  or  other  universal  successor,  is  not  bound  for  the  legacies, 
except  to  the  amount  of  the  value  of  the  effects  of  the  succession, 
and  he  can  therefore  free  himself  from  them  by  abandoning  to  the 
legatees  what  remains  of  the  succession,  after  the  payment  gf  the 
debts. 

681, 1013. 

Universal  legatee  not  bound  for  partlcu-  1       See  Eskrldge  vs.  Farrar,  30  A.  1055 
lar  legacies.    39  A.  802,  Pironi  \s.  Riley.       1 

Art,  1466  [1419].  Id.  Forced  Heirs  Reserve  Lesritime. 

If  it  be  the  forced  heir  who  makes  the  abandonment  to  the  legatees, 
he  has  a  right  to  reserve  to  himself,  from  the  effects  of  the  succes- 
sion, the  legitimate  portion  secured  to  him  by  law,  and  shall  deliver 
up  the  balance  to  the  legatees. 

1493. 

TITLE  II. 


OF    DONATIONS    INTER  VIVOS    (BETWEEN  LIVING    PERSONS) 
AND  MORTIS  CAUSA  (IN  PROSPECT  OF  DEATH). 


CHAPTER  1. 

General  Dispositions. 

Art.  1467  [1453].  Form  Essential  to  Donations.  Prop- 
erty can  neither  be  acquired  nor  disposed  of  gratuitously,  unless 
by  donations  inter  vivos  or  mortis  causa^  made  in  the  forms  here- 
after established. 

C.  N.  893. 

Donationiimantem  duo  genera  sunt  ;mor-  ,  scribe  the  manner  in  which  said  donation 
tis  causa  et  non  mortis  causa.  Digest  50,  ,  shall  be  administered.  Act  124  of  1S82, 
Lex.  67,  Sec.  1.  I  p.  172. 

Donations  mortis  causa  and  inter  vivos  i  Donations  are  classed  among  the  pacta 
for  educational,  charitable,  and  literary  '  legitima  to  which  by  exception  the  em- 
purposes  permitted  to  any  amount  to  cor-  i  perors  gave  an  action.  Mack.  223,  Sec. 
porations,  and  right  given  to  donor  to  pre-  i  458. 

Art.  1468  [1454].  A  Donation  Inter  Vivos  (between  living 

persons)  is  an  act  by  which  the  donor  divests  himself  at  present 
and  irrevocably  of  the  thing  given  in  favor  of  the  donee  who 
accepts  it. 

(As amended  by  Acts  1871,  No.  87)  616,  876,  1726;  C.  N.  894;  10  L.  86. 

A  reservation  by  the  donor  to  himself  of  I 
the  usufruct  annuls  the  donation.  46  A.  { 
1374,  Fontenot  vs.  Manuel.  | 
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Capacity  Neckssaby  fob  Donations  Inter  Vivos.    Art.  1474. 

Art.  1469  [1455].   A  Donation  Mortis  Causa  (in  prospect 
^^  death)  is  an  act  to  take  effect,  when  the  donor  shall  no  longer 
^5[^ist,  by  which  he  disposes  of  the  whole  or  a  part  of  his  property, 
^    ^  which  is  revocable. 

583,  616,  1727;  C.  N.  895;  16  L.  562;  17  L.  144;  19  L.  528;  3  R.  78. 


7 


CHAPTER  2. 

\)f   the   Capacity   Necessary    for  Disposing  and  Receiving  by 
Donation  Inter  Vivos  or  Mortis  Causa. 

Art.  1470  [1456].  Capacity  to  Donate.  All  persons  may 
dispose  or  receive  by  donation  inter  vivos  or  mortis  causa^  except 
such  as  the  law  expressly  declares  incapable. 

(Amended)  951;  0.  N.  902. 

Atesumeot  is  none  the  less  valid  because  I  political  reasons.    Balot  vs.  Morina,  12  R. 
it  1b  made  tinder  an  assumed   name  for  |  553. 

Art.  1471   [1457].  Incapacity;  Absolute  and  Relative. 

The  incapacities  are  absolute  or  relative  : 

Absolute  incapacities  prevent  the  giving  or  receiving  indefin- 
itely with  regard  to  all  persons ; 

Relative  incapacities  prevent  the  giving  to  certain  persons,  or 
receiving  from  them. 

C.  N.  1463. 


Sound  mind.  1788,  Sec.  8,  10,  11. 


I 


Art.  1472  [1458].  Capacity  to  Donate  at  Time  of  Do- 
nation. It  is  sufficient  if  the  capacity  of  giving  exists  at  the 
moment  the  donation  is  made. 

Art.  1473  [1459].  Capacity  to  Receive  Donation.  With 
regard  to  the  capacity  for  receiving^,  it  is  sufficient,  if  it  exist,  at 
the  moment  of  the  acceptance  of  the  donation  inter  vivos^  or  at  the 
opening  of  the  succession  of  the  testator. 

22  A.  332. 


Two  things  must  concur  to  enable  le^ra- 
tee  to  take;  first,  tie  must  be  in  existence  at 
the  time  of  the  opening  of  the  estate; 
second,  be  mast  have  capacity  to  receive  at 
that  time  if  legacy  is  absolute.  If  it  be 
conditional  it  is  sufficient  if  the  capacity  to 


receive  exist  at  the  time  of  the  happening 
of  the  condition.  17  L.  54;  Milne  vs. 
Milne;  5  Toul.  99,  Sec.  91. 

So  a  bequest  to  two  asylums  to  be  incor- 
porated is  good.  17  L.  56,  Milne  vs. 
Milne.    11  Laurent  169. 


Art.  .1474   [1460].     Conditional    Donation    Capacity. 

When  the  donation  depends  on  the  fulfilment  of  a  condition,  it  is 
sufficient  if  the  donee  is  capable  of  receiving  at  the  moment  the 
^>>ndition  is  accomplished. 

17  L.  46 
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Art.  1475. 


Civil  Code  of  Louisiana. 


Art.  1475  [1461],    Sanity  of  Donor.    To  make  the  dona- 
tion either  inter  vivos  or  mortis  causa ^  one  mnst  be  of  sound  mind. 

C.  N.  901 ;  14  A.  218. 


Belief  In  the  praeternatural  "splritg." 
31  Am.  Law.  Reg.  505. 

Partial  insanity  does  not  render  a  person 
incapable  of  makins:  &  will.  32  A.  1055, 
Kingsbury  vs.  Wbittaker. 


Sooentrlddea  of  conduct  and  even  partial 
alienation  at  other  times  will  not  inyalidate 
a  will.    35  A.  160,  Oodden  vs.  Borke. 

Burden  of  proof  of  insanity  rests  on  him 
who  alleges  it.    Wood  vs.  Boane,  86  A.  865. 


Art.  1476  [1463].    The  Minor  Under  Sixteen  Years  can 

not  dispose  of  any  property,  save,  however,  the  dispositions  con- 
tained in  the  ninth  chapter  of  this  title. 

1747;  C.N.  903;  15  A.  506. 

Art.  1477  [1464].  Tlie  Minor  Ai>ove  Sixteen  can  dispose 
only  mortis  causa  (in  prospect  of  death). 

But  he  may  dispose  in  this  manner  of  the  same  amount  as  a 
person  of  full  age  can  do,  even  to  the  prejudice  of  the  usufruct 
granted  by  law  during  their  marriage  to  the  father  and  mother  of 
the  minor  not  emancipated;  and  the  usufruct  in  that  case  will 
cease  to  the  advantage  of  the  person  in  whose  favor  the  minor  had 
disposed  of  it  if  the  minor  die,  being  still  under  the  power  of  his 
father  and  mother ;  and  to  make  such  disposition  the  minor  has 
no  need  of  the  authorization  or  concurrence  of  his  curator. 

373,1447;  C.  N.  904. 


A  minor  not  emancipated,  who  had  lived 
abroad  for  ttfteen  years,  but  who  was  bom 
in  this  State,  where  his  tutrix  resides,  is 


domiciled  here.    3  B.  4:27;  Succession  of 
Bobert  Pilie. 


Art.  1478  [1465].  Minor's  Donations  to  Tutor  or  In- 
structor. Nevertheless,  the  minor,  who  has  a  right  to  dispose  by 
donation  mortis  causa^  can  not  make  such  disposition  in  favor  of 
his  tutor,  nor  of  his  preceptors  or  instructors,  whilst  he  is  under 
their  authority. 

361,1470;  B.  S.  3827. 

Art,  1479  [1466].   Id.  After  Majority ;  Tutor's  Account 

The  minor,  even  when  he  comes  of  age,  can  not  dispose  of  property, 
either  by  donation  inter  vivos  or  mortis  causa  in  favor  of  the  per- 
son who  has  been  his  tutor,  unless  the  final  account  of  the  tutor- 
ship has  been  previously  rendered  and  settled. 

The  two  cases  above  mentioned  do  not  apply  to  the  relations 
of  the  minor  who  have  been  his  tutors  or  instructors. 

361;  C.  X.  907;  B.  S.  3827;  16  A.  325. 

Art.  1480  [1467].  A  Harried  Woman  can  not  make  a 
donation  inter  vivos  without  the  concurrence  or  special  consent  of 
her  husband  or  unless  she  be  authorized  by  the  judge,  conformably 
to  what  is  prescribed  under  the  title :  Of  Husband  and  Wife. 

Put  she  needs  neither  the  consent  of  her  husband  nor  any 
Judicial  authorization  to  dispose  by  donation  mortis  causa. 

122,  135,  1545,  2386,  2390;  C.  N.  905;  10  L.  304,  Pain  vs.  Pliqu6  A,  LeBeaa. 
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Capacity  Necessabt  for  Donations  Inter  Vivos.    Art.  1485. 


Art.  1481  [1468].  Open  Concubinage.  Those  who  have 
lived  together  in  open  concubinage  are  respectively  incapable  of 
making  to  each  other,  whether  inter  vivos  or  mortis  causa^  any 
donation  of  immovables  ;  and  if  they  make  a  donation  of  movables, 
it  can  not  exceed  one-tenth  part  of  the  whole  value  of  their  estate. 

Those  who  afterwards  marry  are  excepted  from  this  rule. 

2  a.  517,  d46;  15  a.  599;  16  a.  245:  46  A.  310,  Saccession  of  MorvaDt;  3  A.  240;  6  L. 
380,  Lonery  vs.  Kline;  8  M.  94,  Fox  vs.  Dawson's  Curator;  17  L.  144,  Barriere  vs.  Glad- 
dlngs;  10  R.  143;  9  L.  248;  11  A.  608,  Buck  vp.  Decuir. 


Collateral  heirs  may  attack  a  disguised 
donation  to  a  concubine.  15  A.579,  Lazone 
vs.  Jacques;  32  A.  960,  Gibson  vs.  Dooley ; 
16  A.  245,  CarmenaTS.  Blaney. 

The  donor  can  not  attack  a  disguised 
donation  to  his  concubine.  30  A.  585, 
Monott  vs.  Parker. 

Concubine's  will  in  favor  of  the  man.  33 
A.  640,  Succession  of  Hamilton. 


Where  it  is  established  that  the  obligee 
was  the  concubine  of  a  married  man  a 
prima  facie  case  is  established  which  throws 
upon  her  the  burden  of  proving  lesal  con- 
sideration.   14  A  121,  Succession  of  Beard. 

Those  living  in  concubinage  may  contract 
a  partnership  7  A.  154,  Delamour  vs. 
Roger. 


Art.  1482  [1469].   Capacity  to  Receive  Donations.    In 

order  to  be  capable  of  receiving  by  donation  inter  vivoSy  it  suffices 
to  be  conceived  at  the  time  of  the  donation. 

In  order  to  be  capable  of  receiving  by  last  will,  it  suffices  to  be 
conceived  at  the  time  of  the  decease. 

But  the  donations  or  the  last  will  can  have  effect  only  in  case 
the  child  should  be  bom  alive. 

1784 ;  O.  N.  906;  6  M.  93,  Cotton  vs.  Cotton ;  Toul.  V,  pp.  80,  97, 100,  746,  766;  17  L. 
46;  8  A.  494. 

Art.  1483  [1470].  Natural  Cliildren,  or  Aclcnowledged 
Illegitimate  Cnildren  can  not  receive  from  their  natural  parents, 
by  donations  inter  vivos  or  mortis  causa  beyond  what  is  strictly 
necessary  to  procure  them  sustenance,  or  an  occupation  or  profes- 
sion which  may  maintain  them,  whenever  the  father  or  the  mother 
who  has  thus  disposed  in  their  favor,  leaves  legitimate  children  or 
descendants. 

Those  donations  shall  be  reducible  in  case  of  excess,  according 
to  the  rules  laid  down  under  the  title:  Of  Father  and  Child. 

238,  918;  C.  N.  908;  O.  C,  p.  218  a.  17  and  p.  210  a.  12;  1  L.495,  Delaney  vs.Beale; 
14  L.  542;  6  A.  161;  18  A.  592. 

Art.  1484  [1471],  Natural  flotlier.  When  the  natural 
mother  has  not  left  any  legitimate  children  or  descendants,  natural 
children  may  acquire  from  her  by  donation  inter  vivos  or  mortis 
causa^  to  the  whole  amount  of  her  succession. 

920,  1494;4A.  805.  806. 

Art.  1485  [1472].  Id.  But  if  she  has  left  them  only  a  part, 
and  has  disposed  of  the  rest  in  favor  of  other  persons,  her  natural 
children  have  no  action  against  her  heirs  for  anything  more  than 
so  much  as  is  wanting  to  supply  the  maintenance  that  is  secured 
to  them  by  law  in  case  what  she  has  left  them  be  not  sufl&cient  for 
their  support. 

920;  1  L.  495,  Delaney  tb.  Beale 
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Art.  1486. 


Civil  Code  op  Louisiana. 


Art.  1486  [1473].  Natural  Father.  When  the  natural 
father  has  not  left  legitimate  children,  or  descendants,  the  natural 
child  or  children  acknowledged  by  him  may  receive  from  him,  by 
donation  inter  vivos  or  mortis  causa  to  the  amount  of  the  following 
proportions,  to-wit : 

One-fourth  of  his  property,  if  he  leave  legitimate  ascendants 
or  legitimate  brothers  or  sisters  or  descendants  from  such  brothers 
and  sisters ;  and  one-third  if  he  leave  only  more  remote  collateral 
relations. 

920;  14  L.  542;  10  R.  512;  12  R.  56,  552;  6  A.  156.  161. 

If  by  sale  or  disffaised  donation  a  father      fourth  the  transaction  is  absolutely  nail.  14 
attempts  to  ^ve  illegitimate  children,  un-      L.  547,  Boblnett  vs.  Verdun's  Vendees, 
acknowledged  and  oicolor,  more  than  one- 


All.  1487  [1474].  Id.  In  all  cases  in  which  the  father  dis- 
poses, in  favor  of  his  natural  children,  of  the  portion  permitted  him 
by  law  to  dispose  of,  he  is  bound  to  dispose  of  the  rest  of  his  prop- 
erty in  favor  of  his  legitimate  relations ;  every  other  disposition 
shall  be  null,  except  those  which  he  may  make  in  favor  of  some 
public  institution. 

12  K.  552. 


This  article  does  not  constitute  his  legi- 
timate relations' forced  heirs;  nor  does  it 
render  void  the  disposition  in  favor  of  his 
natural  children  though  he  makes  no  dis- 
position of  the  residue  of  his  estate  or  sub- 
sequently dispose  of  it  in  favor  of  persons 


not  his  legitimate  relations.  He  could  will 
his  property  to  any  of  his  legitimate  rela- 
tions he  chose.  12  R.  56,  Compton  vs. 
Prescott;  10  R.  516,  Prevost  vs.  Martel;  7 
A.  486,  Nelder  vs.  Macarty. 


Art.  1488  [1475] .    Adulterous  or  Incestuous  Relations. 

Natural  fathers  and  mothers  can,  in  no  case,  dispose  of  property  in 
favor  of  their  adulterine  or  incestuous  children,  unless  to  the  mere 
amount  of  what  is  necessary  to  their  sustenance,  or  to  procure 
them  an  occupation  or  profession  by  which  to  support  themselves. 


920. 


Art.  1489  [1476].  Physicians,  Surgeons,  Ministers  of 
Religion.  Doctors  of  physic  or  surgeons,  who  have  professionally 
attended  a  person  during  the  sickness  of  which  he  dies,  can  not 
receive  any  benefit  from  donations  inter  vivos  or  mortis  causa  made 
in  their  favor  by  the  sick  person  during  that  sickness.  To  this, 
however,  there  are  the  following  exceptions : 

1.  Remunerative  dispositions  made  on  a  particular  account, 
regard  being  had  to  the  means  of  the  disposer  and  to  the  services 
rendered. 

2.  Universal  dispositions  in  case  of  consanguinity. 

The  same  rules  are  observed  with  regard  to  ministers  of  re- 
ligious worship. 

1491 ;  C.  N.  P09. 


No  church  congregation  nor  minister  of 
the  gospel,  for  himself  or  the  benefit  of  a 
church  corporation,  shall  be  allowed  to  ac- 


cept a  bequest  made  I'n  arHculo  mortU, 
S.  682;  46  A.  590,  Zerega  vs.  Percival. 


B. 
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Art.  1490  [1477].  Foreigners.  Donations  inter  vivos  and 
mortis  causa  nxay  be  made  in  favor  of  a  stranger  when  the 
laws  of  his  country  do  not  prohibit  similar  dispositions  from  being 
made  in  favor  of  citizens  of  this  State. 

C.N.  11,726,912;  7  A.  395. 

Legacy  to  a  Scotch  town  held  valid.    17  I 
La.  323,  Richmond  vs.  Milne's  Executor.        | 


Art.  1491  [1478].  Persons  Interposed.  Every  disposition 
in  favor  of  a  person  incapable  of  receiving,  shall  be  null,  whether 
it  be  disguised  under  the  form  of  an  onerous  contract,  or  be  made 
under  the  name  of  persons  interposed. 

The  father  and  mother,  the  children  and  descendants  and  the 
husband  or  wife  of  the  incapable  person,  shall  be  reputed  persons 
interposed. 

17W,  1765;  C.N.  911;  l.L.  495,  Delaney  vs.  Beale;  O.  C,p.  218,  a.  17;  17  L.  46; 
n  R.  56;  10  A.  638;  18  A.  592;  24  A.  380;  48  A.  970,  Carroll  vs.  Carrol. 


Tbis  article  does  not  apply  to  duly 
icknowledffed  natural  children  of  testator 
though  children  of  an  Incapable  person.  12 
B.  62,  Compton  vs.  Prescott. 


Sales  of  immovables  made  by  parents  to 
their  children  may  be  attacked  as  disguised 
donations.    2444. 


Art.  1492  [1479].  Hatred,  Anger,  Suggestion,  Capta- 
tion. Proof  is  not  admitted  of  the  dispositions  having  been  made 
through  hatred,  anger,  suggestion  or  captation. 


9  L.  470;  32  A.  10,  119. 

Undue  influence.    26  Am.  Law  Ree.  519, 
531.  * 

Capitation    and    suggestion.    46  A.  590, 
Zerega  vs.  Percival. 


A  nuncupative  will  will  not  be  annulled 
merely  because  the  notary  suggested  appro- 
priate phraseology.  49  A.  1376,  Hennessy 
vs.  Woulfe. 


CHAPTER  3. 

Of  the  Disposable  Portion^  and  of  its  Reduction  in  Case  of 

Excess. 


SECTION  1. 
Of  the  Disposable  Portion  and  the  Legitimp, 

Art.  1493  [1480].  Disposable  Portion  as  to  Descend- 
ants. Donations  inter  vivos  or  mortis  causa  can  not  exceed  two- 
thirds  of  the  property  of  the  disposer,  if  he  leaves,  at  his  decease, 
a  legitimate  child ;  one-half,  if  he  leaves  two  children ;  and  one- 
third,  if  he  leaves  three  or  a  greater  number. 

Under  the  name  of  children  are  included  descendants  of  what- 
ever degree  they  be,  it  being  understood  that  they  are  only  counted 
for  the  child  they  represent. 

1743,  8356,  Sec.  8:  2  A.  41 ;  46  A.  818,  Abes  vs.  Davis;  48  A.  742,  Succession  of  Hymel 
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Bv  the  ancient  law  the  legitime  by 
analogy  to  the  Falcidian  portion  was  one- 
fonrth.  Hence,  in  the  Pandects  and  Code  it 
is  usually  called  qnarta  and  also  Falcidia.  It 
was  increased  by  Justinian  so  that  if  there 
were  four  or  less  than  four  descendants 
reckoned /er  stirpes  they  took  one- third;  if 
five  or  more  then  took  one- half.  As  to 
ascendants  it  still  remained  one-fourth.  3 
Zach.,  p.  62,  No.  678;  Mack,  Sec.  654. 


Absentee   not   counted. 
Zach.  131. 


76   and    77;    1 


Where  donation  is  in  due  form,  only 
forced  heirs  can  sue  to  reduce  or  set  aside 
donation.  3  R.  80,  Brittain  vs.  Richard- 
son^s  Curator. 

In  a  testate  succession  the  commiesion 
allowed  to  the  testamentary  executors  shall 


not  be  charged  so  as  to  affect  the  legitime* 
34  A.  888,  Succession  of  Tumell. 

A  testamentary  disposition  by  which  the 
testator  bequeaths  usufruct  to  one  person, 
wishing  it  to  continue  in  others  after  his 
death,  and  gives  the  naked  ownership  of 
such  part,  and  the  full  ownership  of  the  re- 
mainder of  his  estate  to  another,  do  not 
constitute  a  prohibited  substitution  and 
Hdti  commissttm.  41  A.  217,  Succession  of 
Buissiere. 

Forced  heirs  must  comply  with  condi- 
tions in  which  disposable  portion  is  left 
them  if  they  claim  it.  38  A.  65,  Succession 
of  Strauss;  32  A.  1218,  Succession  of  1^" 
nell. 

But  see  contra,  48  A.  146,  Succession  of 
McCan;  49  A.  1176,  Succession  of  Beaare' 
gard. 


Art,  1494  [1481].  Id.  As  to  Parents.  Donations  inter 
vivos  or  mortis  causa  can  not  exceed  two-thirds  of  the  property,  if 
the  disposer,  having  no  children,  leave  a  father,  mother  or  both. 

14  A.  381 ;  2  R.  4§7,  Succession  of  Robert  Pili^. 


It  seems  that  a  natural  cliild  can  dispose 
of  the  whole  estate.  16  A.  616,  Wood  vs. 
January. 

Testator  can  not  compel  one  heir  to  take 
real  estate  and  another  to  take  money.  9 
A.  268,  Succession  of  Boone. 


Legitime  of  father  and  mother  is  one- 
third  if  child  make  a  will,  and  one-fourth 
if  no  will.  36  A.  998,  Succession  of  Marks; 
overruling  7  X.  S.  414,  Cole  vs.  Cole. 


Art.    1495    [1482].    Forced    Heirs;    Legitime.    In  the 

cases  prescribed  by  the  two  last  preceding  articles,  the  heirs  are 
called  forced  heirs^  because  the  donor  can  not  deprive  them  of  the 
portion  of  his  estate  reserved  for  them  by  law,  except  in  cases 
where  he  has  a  just  cause  to  disinherit  them. 

Disinherison,  1621. 


They  can  only  sue  after  donor's  death  to 
reduce  the  disposable  portion.  3  R.  100, 
Succession  of  Ludewig. 

To   protect   legitime,  forced  heirs  may 


contest  recitals  in  ancestors'  deed.    35  h» 
281,  Boone  vs.  Carroll. 

How    disposable   portion  is  calculated. 
43  A.  345,  Succession  of  Ball. 


Art.  1496  [1483].  Donations  in  Absence  of  Forced 
Heirs,  Where  there  are  no  legitimate  descendants,  and  in  case  of 
the  previons  decease  of  the  father  and  mother,  donations  inter  vivos 
or  mortis  causa  may  be  made  to  the  whole  amount  of  the  property 
of  the  disposer,  saving  the  reservation  made  hereafter. 

C.  N.  915,  916. 

600' 


Dleffitimate  children  may  be  ^'legiti- 
mated'^ in  certain  cases  in  the  manner 
prescribed  by  law,  but  'Hegitimathn''^  does 


not    mak*    them   '^Ugitimatcy    48 
Marrioneaux  vs.  Dupuy. 


A. 


Art.  1497  [1484].  Nullity  of  Donation  Inter  Vivos  of 
All  Donor's  Property.  The  donation  inter  vivos  shall  in  no 
case  divest  the  donor  of  all  his  property ;  he  must  reserve  for  him- 
self enough  for  subsistence ;  if  he  does  not  do  it  the  donation  is 
null  for  the  whole. 
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BeHffidum  competentite,  4  Sav.  121 ;  Mack- 
leday,  p.  247,  section  526 ;    see  note  to  2126. 

Universal  donee  is  bound  to  pay  the  debts 
of  the  donor  existing  at  the  time  of  the 
donation,  or  abandon  the  property  given. 
14  A.  241,  Porche  vs.  Moore. 

Stipulation  that  donee  will  famish  food, 
clothes,  attendance,  medicine  and  all  the 
care  that  children  nsnally  bestow,  is  not 
sufficient  reservation.  11  K.  302,  Lagrange 
vs.  Barr4. 

Evidence  may  be  admitted  to  show  con- 
sideration.   40  A.  229,  Landry  vs.  Landry. 


Prescription.  Action  to  annul  is  not 
prescribed  in  five  years.  11  R.  302,  Lagrange 
vs.  Barre. 

Where  a  wife  donates  {ntet  vivos  all  her 
property  to  her  husband  without  reserving 
anything  in  the  act  for  subsistence,  and  dies 
without  attaclcing  the  donation,  the  right 
to  attack  does  not  pass  to  her  collateral 
heirs.    45  A.  1136,  Bernard  vs.  Noel. 

The  prohibition  of  this  article  is  not 
removed  by  the  promise  to  support  the 
donor  during  life.  50  A.  732,  Beaulieu  vs. 
Monin. 


Art.  1498  [ltt86].  Renunciation  of  Heirs  Does  Not  In- 
crease Disposable  Portion.  The  legitimate  portion  of  which 
the  testator  is  forbidden  to  dispose  to  the  prejudice  of  his  descend- 
ants, being  once  fixed  by  the  number  of  children  living  or  repre- 
sented at  the  death  of  the  testator,  does  not  diminish  by  the  renun- 
-ciation  of  one  or  any  of  them.  The  part  of  those  who  renounce 
goes  to  those  who  accept. 

1493,1707;  C.  N.  786. 


Forced  heirs  have  the  right  to  annul  ab- 
solutely and  by  parol  evidence  the.  simu- 
lated contracts  of  those  from  ^hom  they  in- 


herit, and  shall  not  be  restricted  to  legitime. 
2239  as  amended  by  Act  5  of  1884. 


Art.  1499   [U86].  Donation  of  Usufruct  or  Annuity. 

If  the  disposition  made  by  donation  inter  vivos  or  mortis  causa  be 
of  a  usufruct,  or  of  an  annuity,  the  value  of  which  exceeds  the  dis- 
posable portion,  the  forced  heirs  have  the  option  either  to  execute 
the  disposition  or  to  abandon  to  the  donee  the  ownership  of  such 
portion  of  the  estate  as  the  donor  had  a  right  to  dispose  of. 

1710. 


Usufructuary  who  is  permitted  to  receive 
more  than  disposable  portion  can  not  be 
dispensed  from  giving  security.  2  A.  43, 
Depss  vs.  Biez. 


One  can  not  bequeath  to  a  stranger  a 
usufruct  for  life  of  his  whole  estate  when  he 
has  forced  heirs.  13  A.  422,  Clarkson  vs. 
Clarkson;  3  Marcade  449,  450, 1710. 


Art.  1500  [1487].  Id.  To  Descendant  Heirs.  The  value 
in  full  ownership  of  property  which  has  been  alienated,  either  for 
an  annuity  for  life,  or  with  reservation  of  a  usufruct,  to  one  of  those 
who  succeed  to  the  inheritance  in  the  direct  descending  line,  shall 
be  imputed  to  the  disposable  portion,  and  the  surplus,  if  any  there 
be,  shall  be  brought  into  the  succession  ;  but  this  imputation  and 
this  collation  can  not  be  demanded  by  any  of  the  heirs  in  the  direct 
descending  line  who  have  consented  to  those  alienations. 

C.  X.  917;  Partidas,  989. 

Art.  1501  [1488].  Gift  of  Disposable  Portion  to  Forced 
Heirs ;  Form  of.  The  disposable  quantum  may  be  given  in  whole 
by  an  act  inter  vivos  or  mortis  causa^  to  one  or  more  of  the  dis- 
poser's children  or  successible  descendants,  to  the  prejudice  of  his 
other  children  or  successible  descendants,  without  its  being  liable 
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to  be  brought  into  the  succession  by  the  donee  or  legatee,  provided 
it  be  expressly  declared  by  the  donor  that  this  disposition  is  intended 
to  be  over  and  above  the  legitimate  portion. 

This  declaration  may  be  made,  either  by  the  act  containing 
the  disposition,  or  subsequently  by  an  instrument  executed  before 
a  notary  public,  in  presence  of  two  witnesses. 

1228, 1229;  C.  X.  919;  4  Tool.,  454,  483;  5  Tool.,  86.  86. 

SECTION  2. 

Of  the  Reduction  of  Dispositions  Inter  Vivos  or  Mortis  Causa ;  of  the  Manner  in 
which  it  is  Made;  and  of  its  Effects, 

Art.  1502  [14891.  Exclusive  Donations  Voidable,  Not 
Void.  Any  disposal  of  property,  whether  inter  vivos  or  mortis  causa^ 
exceeding  the  quantum  of  which  a  person  may  legally  dispose  to 
the  prejudice  of  the  forced  heirs,  is  not  null,  but  only  reducible 
to  that  quantum. 

1610;  C.  N.  262;  7  N.  S.  20,  Aoslln  vp.  Palmer;  7  N.  S.  262;  47  A.  726,  Lavendau 
vs.  Jenkins ;  48  A.  674,  Lamotte  ys.  Lamotte. 

Under  Act  6  of  1884  heirs  may  annul 
whole  of  simulated  transfers  of  ancestors. 
39  A.  878,  Cole  vs.  Cole. 

Art.  1503  [1490],    Id.  Qood   During  Donor's  Ufe.    A 

donation  inter  vivos^  exceeding  the  disposable*^«a«/i///«,  retains  all 
its  effect  during  the  life  of  the  donor. 

Art,  1504  [1491] .  Reduction  of  Excessive  Donation,  by 
Forced  Heirs  Only.  On  the  death  of  the  donor  or  testator,  the 
reduction  of  the  donation,  whether  inter  vivos  or  mortis  causa,  can 
be  sued  for  only  by  forced  heirs,  or  by  their  heirs  or  assigns; 
neither  the  donees,  legatees,  nor  creditors  of  the  deceased  can  re- 
quire that  reduction  nor  avail  themselves  of  it. 

1991. 

Creditors  can  DOt  havereDunciationof  in- 
heritance set  aside  on  the  groand  that  it  was 
made  by  their  debtor  in  fraud  of  their  rights 
as  judgment  creditors.  12  A.  465,  Tom  Kins 
vs.  Prentice. 

legatees  who  are  not  forced  heirs  can 
not  demand  reduction.  38  A.  627,  Williams 
vs.  Western  Star  Lodge. 

Reduction   can    not  be  demanded  after 


voluntary  execution  of  the  donation.  35  A* 
652,  Nolan  vs.  Succession  of  New. 

1504  seems  to  require  a  direct  action.  4^ 
A.  918,  Succession  of  Van  Horen. 

While  heirs  may  sue  to  reduce  donatlona 
of  father  in  excess  of  disposable  portioor 
they  cannot  attack  a  dona  .^  sale  whicti 
cancels  previous  donations.  47  A.  726r 
Lavendau  vs.  Jenltins. 


Art.  1505  [1492].  Determination  of  Disposable  Por- 
tion. To  determine  the  reduction  to  which  the  donations,  either 
inter  vivos  or  mortis  causa  are  liable,  an  aggregate  is  formed  of 
all  the  property  belonging  to  the  donor  or  testator  at  the  time  of 
his  decease ;  to  that  is  fictitiously  added  the  property  disposed  of 
by  donation  inter  vivos^  according  to  its  value  at  the  time  of  the 
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donor's  decease,  in  the  State  in  which  it  was  at  the  period  of  the 
donation. 

The  sums  due  by  the  estate  are  deducted  from  this  aggregate 
amount,  and  the  disposable  quantum  is  calculated  on  the  balance, 
taking  into  consideration  the  number  of  heirs  and  their  qualities 
of  ascendants  or  descendants,  so  as  to  regelate  their  legitimate  por- 
tion by  the  rules  above  established. 

C.  N^.  »22;  Marcad6,  Vol.  8,  gee  671 ;  7  A.  156,  Clark  v«».  Groves;  48  A.  741,  Succession 
of  Hymel;  1  A.  287,  Miller  vs.  ADdms. 

Mackleday  says,,  the  beirs  disinherited 
tnd  the  husband  or  wife  claiming  Uie  mar- 
ital f earth  are  taken  into  consideration. 
Mack.  318,  Section  681,  Xo.  8;  2882;  917 
and  notes. 


Inventory  not  conclusive  of  valuation.   88 
A.  867,  Succession  of  Dean. 

Funeral  expenses  and  law  charges  must 


be  considered  in  estimating  legitime.    88 
A.  867. 

No  subsequent  changes  in  condition,  how- 
ever operated,  whether  by  an  increment  in 
value  of  the  property  or  by  prescription  or 
other  extinguishment  of  debts,  can  effect  the 
case.  42  A.  207,  Succession  of  William  Bell. 
See  Mourlin  and  Marcad6  on  C.  N.  920. 


Art.  1506  [1493],  Id.  Loss  of  Things  Donated.    In  the 

fictitious  collation  of  effects  given  by  an  act  inter  vivos  by  the 
deceased,  those  which  have  perished  by  accident  in  the  hands  of 
the  donee,  are  not  included ;  those  which  have  perished  through 
his  fault  only  are  to  be  included. 

Art.  1507  [1494].  Testamentary  Bequests  First  Ex- 
hausted. Donations  inter  vivos  can  never  be  reduced,  until  the 
value  of  all  the  prbperty,  comprised  in  donations  mortis  causa  be 
exhausted ;  and  when  that  reduction  is  necessary,  it  shall  be  made 
by  beginning  with  the  last  donation,  and  thus  successively  ascend- 
ing from  the  last  to  the  first. 

1618;  C.  N.  923. 

Art.  1508  [1495].  Donations  Inter  Vivos;  Order  of 
Reduction,  When  the  last  donee  is  insolvent,  the  heir  can, 
after  the  previous  discussion  of  his  effects,  claim  from  the  donee, 
who  precedes  the  last,  his  legitime,  and  so  on  to  the  one  preceding 
him. 

1507. 

Art.  1509  [1496].  Reduction  of  Donated  Property  by 
Heirs.  If  the  donation  inter  vivos^  subject  to  reduction,  was  made 
to  one  of  those  who  succeed  to  any  part  of  the  estate,  the  latter  is 
authorized  to  retain  of  the  property  given  the  value  of  the  portion 
that  would  belong  to  him  as  heir  in  the  property  not  disposable,  if 
it  be  of  the  same  nature. 

1251;  C.N.  924. 

Art.  1510  [1497].  Wlien  Testamentary  Dispositions 
Null.  When  the  value  of  donations  inter  vivos  exceeds  or  equals 
the  disposable  quantum^  all  dispositions  mortis  causa  are  without 
effect. 

1496,  15(K4, 1697;  C.  N.  925,  (eubstontial). 
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Civil  Code  op  Louisiana. 


Art.  1511  [1498].  Pro  Rata  Reduction  of  Testamentary 
Dispositions.  When  the  dispositions  mortis  causa  exceed  either 
the  disposable  quantum  or  the  portion  of  that  quantum  that  remains 
after  the  deduction  of  the  value  of  the  donations  inter  vivos^  the 
reduction  shall  be  made  pro  rata^  without  any  distinction  between 
universal  dispositions  and  particular  ones. 

1634,  1635,  1642,  1611;  11  L.  429,  Theall  vg.  Theall;  7  L.  226;  C.  N.  926. 

Art.  1512  [1499].  Prefered  Legacies.  Nevertheless,  in  case 
the  testator  has  expressly  declared  that  any  particular  legacy 
should  be  paid  in  preference  to  the  others,  that  preference  shall 
take  place,  and  the  legacy  that  is  the  object  of  it  shall  not  be  re- 
duced, if  the  value  of  the  others  does  not  fall  short  of  the  legal 
reservation. 

C.  N.  927;  6  M.  704,  White  vs.  Hepp. 

Art.  1513  [1500].  Remunerative  Donations.  Remunera- 
tive donations  can  never  be  reduced  below  the  estimated  value  of 
the  services  rendered. 

10  A.  212. 


Opposing  party  must  show  that  they  ex- 
ceed disposable  portion  before  they  can  be 
reduced  at  all.    2  R.  293,  Succession  of  Fox. 

The  announcement  of  donor's  motive  does 
not  affect  it.    2  A.  767,  Miller  vs.  Andrus. 


Remunerative  character  of  the  donation 
should  appear  on  the  face  of  the  instniment. 
32  A.  637,  Perrault  vs.  Perraalt.    • 


Art.  1514  [1501].  Onerous  Donations.  Donations,  by 
which  charges  are  imposed  on  the  donee,  can  never  be  reduced 
below  the  expenses  which  the  donee  has  incurred  to  perform  them. 

Art.  1515  [1502].    Fruits  of   Excessive  Donation*    The 

donee  restores  the  fruits  of  what  exceeds  the  disposable  portion, 
only  from  the  day  of  the  donor's  decease,  if  the  demand  of  the  re- 
duction was  made  within  the  year ;  otherwise  from  the  day  of  the 
demand. 

C.  N.  928. 

Art.  1516  [1503].  Debts  and  flortgages  Imposed  by 
Donee  Canceled.  Immovable  property  that  is  brought  into  the 
succession  through  the  effect  of  reduction  is  brought  into  it  with- 
out any  charge  of  debts  or  mortgages  created  by  the  donee. 

1264,' 1280, 1562,  166S;  C.  N.  929;  3  Toul.  419,  617;  6  Toul.  169. 

Art.  1517  [1504].  Alienations  of  Donee  Avoided.    The 

action  of  reduction  or  revendication  may  be  brought  by  the  heirs 
against  third  persons  holding  the  immovable  property  which  has 
been  alienated  by  the  donee,  in  the  same  manner  and  order  that  it 
may  be  brought  against  the  donee  himself,  but  after  discussion  of 
the  property  of  the  donee. 

1281,  1507,  1508,  3548;  O,  C,  p.  216,  a.  26;  1  L.  605,  Hodder  vs.  Sheppard;  C.  N.diJO. 

Heirs  act  in  their  own  right  and  minors  or  I 
others  accepting  with  benefit  of  inventory  | 


are  not  estopped  as  warrantors. 
Tessier  vs.  Kussell. 


41  A.  474, 
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Op  Dispositions  Reprobated  by  Law. 


Art.  1520. 


Art.  1518  [1505].  Id.  Order  in  Which  Avoided.    If  the 

danee  has  successfully  sold  several  objects  of  real  estate,  liable  to 
the  action  of  revendication,  that  action  must  be  brought  against 
third  persons  holding  the  property,  according  to  the  order  of  their 
purchases,  beginning  with  the  last,  and  ascending  in  succession  from 
the  last  to  the  first. 


1607;  C.  N.  930. 


CHAPTER  4. 


Of  Dispositions  Reprobated  by  Law  in  Donations  Inter    Vivos  and 

Mortis  Causa. 


Art.  1519  [1506].   Illegal  and  Immoral  Conditions.    In 

all  dispositions  inter  vivos  and  mortis  causa  impossible  conditions, 
those  which  are  contrary  to  the  laws  or  to  morals,  are  reputed  not 
written. 

11, 1895,  2030,  2081,  2326;  2  Savigny,  173;  10  M.  188,  Frederick  vs.  Frederick;  1^  R. 
66;  7  A.  896;  8  A.  171 ;  10  A.  169,  466;  12  A.  301,  767;  18  A.  162;  16  A.  700. 


Xo  chnrch  corporation  nor  minister  of 
the  gospel,  for  himself  or  the  benefit  of  a 
chnrch  corporation,  shall  be  allowed  to 
accept  a  bequest  made  in  articulo  morti8» 
B.  S.  682. 

The  word  disposition  applies  to  donations 
and  testaments;  alienation  to  onerous  titles. 
1  Zach.  149. 

Doctors  of  physic  or  surgeons  can  not 
receive  benefit  of  donations,  when.    1489.  i 


1492;   26    Am.    Law 


Undue   influence. 
Register,  519,  631. 

The  Jldei  commiaaum  is  treated  as  not 
written,  and  the  disposition  to  the  legatee 
remains  in  full  effect.  Civil  Code,  1619, 
1620;  3  A.  482;  5  A.  460;  49  A.  1176,  Suc- 
cession of  Gen.  G.  T.  Beauregard ;  48  A. 
167,  Succession  of  McCan. 


Art.  1520  [1507].  Substitutions  and  Fidei  Commissa 

are  and  remain  prohibited. 

Every  disposition  by  which  the  donee,  the  heir,  or  legatee  is 
charged  to  preserve  for  or  to  return  a  thing  to  a  third  person  is 
null,  even  with  regard  to  the  donee,  the  instituted  heir  or  the 
legatee. 

In  consequence  of  this  article  the  trebellianic  portion  of  the 
civil  law,  that  is  to  say,  the  portion  of  the  property  of  the  testator, 
which  the  instituted  heir  had  a  right  to  detain,  when  he  was 
charged  with  a  ^dei  commissa  or  fiduciary  bequest,  is  no  longer  a 
part  of  our  law. 

1684,  1764 ;  4  L.  312,  Hope  vs.  State  Banli ;  4  L.  502,  Amaud  vs.  Tarbe ;  4  N.  S.  45.  50, 
Farravi.McCutcheon;7N.S.414;  IBrowne's  Civil  Law,  Ch.l,p.831;  5  Toul.  12,19,20, 
JS,  26,  80,  38,  36,  87,  42,  46,  674;  6  Toul.,  206;  7  Toul.,  683;  C.  N.  896,  1048,  1074;  5  A. 
556;  6A.480;3A.432;8  A.  494;4A.  644;  IR.  117;  12  L.  19;  2  A.  377;  7  A.  395;  10  A. 
859,  672;  11  A.  106;  12  A.  767;  13  A.  574;  14  A.  637,  578;  16  A.  164,  700;  19  A.  79;  20 
A.  162;  28  A.  129. 


Donor  may  claim  back  illegal  disposition. 
4  L.  602,  Amaud  vs.  Tarbe. 

Trusts  for  Charitable,  Educational 
AHD  Literary  Purposes.— Donor  given 
the  right  to  prescribe  manner  in  which 
trust  fthall  be  administered.  Act  124  of 
1882,  p.  172. 


Distinction  between  a  condition  and  a 
Jldei  commiasum,  30  A.  213,  Succession  of 
Michon ;  30  A.  102,  Succession  of  Foncher. 

Article  1520  seems  to  prohibit  only  Jld^i 
cammiaaa.  13  L.  1,  Claque  vs.  Claque:  5 
Toul.,  Sec.  17. 
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Art.  1521. 


Civil  Code  op  Louisiana. 


Conditional  sabstitutionfl  are  prohibited. 
5  Tonl.  42;  bat  to  |i:iye  an  estate  to  B. 
etiarffed  to  return  it  to  C,  if  suoli  a  yeaset 
eliouTd  retnm  from  France,  is  good.  5 
Toul.,  62. 

The  word  disposition  applies  to  dona- 
tions and  testaments;  alienation  to  oneroos 
titles.    1  Zach.  149. 

Definitions.  Mackleday,  See.  726;  3  Zach. 
114, 115,  116, 122. 

FiDEi  COMMISSUM,  lohere  held  to  exist — 
To  will  that  property  remain  in  the  hands 
of  executors  untU  testator-s  children  arrive 
at  twenty-one  years  of  age,  is  yoid.  13  L. 
2,  Clagues^  Widow,  \9.  Ciagues^  Executors; 

48  A.  145,  Succession  of  McOan ;  Succession 
of  Beauregard;  49  A.  1176,  Succession  of 
Beaurefl^ard. 

Where  executor  was  to  retain  and  admin- 
ister till  majority  of  the  heir.  36  A.  754, 
Succession  of  Steyens. 

Where  property  was  left  for  minors,  but 
to  be  administered  by  one  not  executor 
nor  tutor,  until  their  majority.  30  A.  1017, 
Succession  of  Foucher. 

Substitution  Held  to  Exist.— Under 
bequest  of  certain  property  to  A,  and  at  her 
death  to  B.    34  A.  557,  Marshall  ys.  Pearce. 

2.  Such  disposition  inyolyes  nullity  of 
bequest  to  B.  29  A.  120,  Anderson  ys. 
Pike. 

3.  See  Succession  of  Theurer,  38  A.  610. 

FiDEI  COMMISSUM    HELD  NOT  TO  EXIST 

under  bequest  to  grandchildren  on  condi- 
tion of  being  administered  by  executor  till 
legatee's  majority.  31  A.  127,  Succession 
of  Macias;  38  A.  55,  Succession  of  Theurer. 
(These  decisions  are  oyerruled.    48  A.  145; 

49  A.  176.) 

Bequest  of  houae  subject  to  a  charge,  or 
a  sum  of  money  to  a  minor,  with  directions 
as  to  inyfstment.  38  A.  648,  Barrow  ys. 
Barrow. 

A  naked  trust  to  be  executed  immediately, 
as  a  bequest  of  furniture  to  a  mother  for 
benefit  of  her  minor  child.  29  A.  232,  Suc- 
cession of  Cochrane. 

Bequests  for  pious  uses — e,  g.,  to  a  church 
for  benefit  of  its  poor.  39  A.  1049,  Succes- 
sion of  Auch ;  or  to  a  lodge  of  Masons  for 
support  of  their  widows.  38  A.  620,  Will- 
iams ys.  WAstem  Star  Lodge.  (See  also 
Act  124  of  1882.) 

Bequest  to  A  on  condition  that  at  his 
death  B  shall  be  entitled  to  a  certain  sum 
from  A's  succession.  30  A.  213,  Succession 
of  Michon. 


Substitution  held  not  to  exist 
under  bequest  to  minors,  if  they  liyed 
to  majority,  and  to  a  certain  charitable 
institution  if  they  did  not.  38  A.  55,  Soo- 
cession  of  Strauss.  (But  see  48  A.  145;  49 
A.  1176.) 

Where  contract  required  trustee  to  be 
appointed.  17  A.  280  Pecquet  ys.  Pecquet; 
18  A.  122,  Grayes  ys.  McNutt;  2  A.  380;  14 
A.  845;  26  A.  186. 

A  bequest  to  A,  and  in  case  of  bit  death 
to  B.    88  A.  648,  Barrow  ys.  Barrow. 

A  bequest  to  A  on  condition  that  on  A^s 
death  B  shall  be  entitled  to  a  certain  sum 
out  of  his  succession.  80  A.  218,  Succes- 
sion of  Michon. 

Legacy  of  a  sum  to  a  minor  to  be  inyested 
for  him  until  his  majority.  29  A.  283,  Suc- 
cession of  Cochrane. 

Bequest  of  whole  of  testator's  estate  to 
one  of  his  children  and  to  the  sons  of  that 
child.    32  A.  885,  Estate  of  Lewis. 

Trusts.— Trusts  nrefid^  commissa.  7  A. 
419,  Succession  of  Franklin. 

Foreign  trusts  are  not  recognized  by  oar 
laws.  7  A.  46,  Terrell  ys.  Allen;  18  L.  6; 
31  A.  554;  15  A.154;  4  N.  S.  45;  4  L.  504; 
2  A.  881;  29  A.  120,  Walles  ys.  Daniel;  14 
A.  578,  Wailes  ys.  Daniel. 

Marriage  settlements  from  other  Stites 
are  enforced  here  as  far  as  they  do  not 
create  a  fidei  oommissum,  9  A.  510,  Sherrod 
ys.  Calleghan. 

Deed  of  trust.  8  A.  212,  Ricks  ys.  Good- 
rich; 4  A.  80;  46  A.  295,  Gates  ys.  Gaither. 

A  disposition  by  which  the  property  is 
left  to  I  he  city  on  condition  that  the  seryi- 
tude  of  prospect  it  to  exist;  held,  condition 
not  yalid.  8  A.  168,  Parish  ys.  Municipal- 
ity. 

The  object  of  abolishing  substitutions 
was  to  prevent  property  from  being  placed 
out  of  commerce  and  not  to  preyent  naked 
trusts  which  are  to  be  executed  imme- 
diately. 17  L.  57,  Milne's  Heirs  ys.  Milne's 
Executors. 

Where  the  intention  is  to  create  a  legal 
title,  the  impossible  condition  may  be  dis- 
regarded. 7  A.  414,  Succession  of  Franklin. 

Trust  to  be  executed  within  a  retaonable 
time,  good.  2  R.  869,  Malone  ys.  Barker 
&  Brother;  5  N.  S.  802,  Mathurin  ys.  Liy- 
audais;  4  L.  213,  Hope  ys.  State  Bank. 

A  clause  in  a  will  giying  the  usufruct  to 
one  person  and  the  ownership  to  another, 
at  the  death  of  the  usufructuary,  is  not  a 
prohibited  substitution.  There  was  no  trust 
created  and  no  property  taken  out  of  com- 
merce.   50  A.  617,  Succession  of  Sha£fer. 


Art.  1521  [1508].  Vulgar  Substitution.  The  deposition, 
by  which  a  third  person  is  called  to  take  the  gift,  the  inheritance 
or  the  legacy,  in  case  the  donee,  the  heir  or  the  legatee  does  not 
take  it,  shall  not  be  considered  a  substitution  and  shall  be  valid. 


C.  N.  898  (substantial  translation). 
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Art.  1524. 


Tbis  is  a  sabstitation  direct  and  yulgar, 
Merlin;  5  Tool.,  Sec.  16;  37  T.  6;  L.  I. 
Sec.  1. 

Tbifi  may  extend  to  a  second,  third,  etc. 


{^Hertdes  secmttdo,  itrtio,  ^radu^  scHbtre), 
SMbsiitutms  SHbstiiuio,  ett  SMStiiutus  inslitulo, 
J.  n,  16,  Sec.  8. 


Art.  1522  [1509].  Usufruct  and  Naked  Ownership.  The 

same  shall  be  observed  as  to  the  disposition  inter  vivos  or  mortis 
causa^  by  which  the  usufruct  is  given  to  one,  and  the  naked  owner- 
ship to  another. 

A.  67;   13  A.  674;  29  A. 


684,1633;   C.  N.  899  (lit.);  6  Toul.  16, 16.  66,  66,  232;   14 
120;  1  R.  116;  3  A.  494;  10  A.  28;  11  A.  106. 


The  full  property  may  be  bequeathed  to 
.one  with  the  request  that  if  bis  daughter 
should  attain  her  majority  that  then  he 
should  have  the  usufruct  only,  and  bis 
daughter  the  property.    6  Toul.  64. 

Direction  to  executor  to  establish  two 
asylums  and  hand  over  to  them  part  of 
.estate  is  good.    17  L.  67,  Milne  vs.  Mihie. 

Testator  may  by  will  attach  slaves  to  a 
plantation.    18  L.  12,  Poydras  vs.  Taylor 

A  bequest  of  property  "  to  be  used,  oc- 


31 


cupied  and  enjoyed^'  is  of  the  usufruct. 

A.  466y  Succession  of  Law;  36  A.  766. 

Usufruct  may  be  granted  legatee  pend- 
ing condition  on  happening  of  which  he  is 
to  have  full  ownership.  38  A.  68,  Succes- 
sion of  Strauss.  (But  see  48  A.  146;  49  A. 
1176.) 

Where  a  will  says  I  bequeath  A  to  have 
and  to  hold  during  his  natural  life ;  after 
bis  death  I  bequeath  the  same  property  to 

B,  it  is  void  as  a  prohibited   substitution. 
34  A.  667,  Marshall  vs.  Pierce;  5  A.  662. 


CHAPTER  5. 

Of  Donations  Inter  Vivos  (Between  Living  Persons). 


SECTION  1. 
Oeneral  Dispositions. 

At.  1523  [1510].  Gratuitous,  Onerous  and  Remunera- 
tive Donations.     There  are  three  kinds  of  donations  inter  vivos: 

The  donation  purely  gratuitous,  or  that  which  is  made  with- 
out condition  and  merely  from  liberality ; 

The  onerous  donation,  or  that  which  is  burdened  with  charges 
imposed  on  the  donee ; 

The  remunerative  donation,  or  that  the  object  of  which  is  to 
recompense  for  services  rendered. 

1726- 


Donation  defined.    See  note  to  1463. 

A  sale  without  a  price  is  a  donation.  13 
L.  386,  D'Orgenoy  vs.  Droz. 

Under  the  Spanish  law  it  is  not  necessarv 
to  mention  the  value  of  the  thing  donated. 
13  L.  387,  D'Orgenoy  vs.  Droz. 


To  constitute  a  donation  it  must  enrich 
the  donee — must  increase  the  value  of  his 
estate  and  diminish  the  value  of  donor's 
estate.    4  Savigny,  48. 

A  donation  on  conditions  and  containing 
a  power  from  donor  to  donee,  held  to  be  a 
mandate.    36  A.  748,  Boligny  vs.  Janln. 


Art.  1524  [1511].  The  Onerous  Donation  is  not  a  real 
donation,  if  the  value  of  the  object  given  does  not  manifestly  exceed 
that  of  the  charges  imposed  on  the  donee. 


5  Toul.  208. 

In  order  to  rescind  donation  the  plaintiff 
jnnst  return  what  has  been  paid.  33  A.  786, 
Pogh  vs.  Cantey. 
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Art.  1525. 


Civil  Code  of  Louisiana. 


Art.  1525  [1512].   The  Remunerative  Donation  is  not  a 

real  donation,  if  the  value  of  the  services  to  be  recompensed  thereby 
being  appreciated  in  money,  should  be  little  inferior  to  that  of  the 
gift. 

1513;  3  X.  S.  382,  Semple  T8.  Fletcher;  5  Toal.  230:  2  R.  292. 

Art.  1526  [1513] .  Id.  Wlien  Value  Exceeds  by  One-lialf 
Cliarges  or  Services.  In  consequence,  the  rules  peculiar  to  do- 
nations inter  vivos  do  not  apply  to  onerous  and  remunerative  dona- 
tions, except  when  the  value  of  the  object  given  exceeds  by  one-half 
that  of  the  charges  or  of  the  services. 

11  R.  302. 


Consideration  maj  be  ehown  d€  hors  the 
initmment.  3  A.  237,  Delabigarre  vs.  Second 
Manicipality  of  New  Orleans. 

A  donation  on  condition  that  the  donee 
shall  support  the  donor  and  bis  wife  is 
onerons^  and  not  subject  to  reduction  below 


expenses  incurred  by  donee.  40  A.  229.  Lan- 
dry vs.  Landry. 

In  an  action  to  rescind  onerous  donation, 

Srevious  tender  is  required.  33  A.  886,  Pugh, 
Ixecutor,  vs.  Cantey. 


Art.  1527  [1514].    Cliarges  or  Conditions  Imposed.  The 

donor  may  impose  on  the  donee  any  charges  or  conditions  he 
pleases,  provided  they  contain  nothing  contrary  to  law  or  good 
morals. 

1532,  1725,  1727,  1737,  1745;  5  Toul.  231,  751,766,830;  7Toul.  583;  10  L.  85, 
Rhodes  vs.  Rhodes;  2  A.  766,  Soibon  vs.  Rougeon. 

Art.  1528  [1515].  Present  Property  Only.  A  donation 
inter  vivos  can  comprehend  only  the  present  property  of  the  donor. 
If  it  comprehend  property  to  come,  it  shall  be  null  with  regard  to 
that. 

C.N.  943  (lit.);  10  L.  85. 

Saviffny  says  the  third  party  in  whose 
favor  there  is  a  covenant  can  not  sae.  4  Sav. 
280. 

Art.  1529  [1516].  Conditions  Dependent  on  Donor's 
Will.  Every  donation  inter  vivos  made  on  conditions,  the  execu^ 
tion  of  which  depends  on  the  sole  will  of  the  donor,  is  null. 

C.  N.  944  (lit). 

Art.  1530  [1517].  Debts  and  Charges  to  be  Paid  by 
Donee.  It  is  also  null,  if  it  was  made  on  condition  of  paying  other 
debts  and  charges  than  those  that  existed  at  the  time  of  the  dona- 
tion or  were  expressed  either  in  the  act  of  donation  or  in  the  act 
that  was  to  be  annexed  to  it. 

1532,  2034,  2273;  5  Toul.  27,  280,  272,  274,  748;  13  Toul.  420;  C.  N.  945  (lit). 

Art.  1531  [15181.  Reservation  by  Donor  of  the  Right  to 
Dispose  of  Particular  Thing.  In  case  the  donor  has  reserved 
to  himself  the  liberty  of  disposing  of  any  object  comprised  in  the 
donation  or  of  a  stated  sum  on  the  property  given,  if  he  dies  with- 
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out  having  disposed  of  it,  that  object  or  sum  shall  belong  to  the 
heirs  of  the  donor,  any  clause  or  stipulation  to  the  contrary  not- 
withstanding. 

1632,  1709,  1735, 1737,  2273;  C.  N.  946  (lit.);  6  Toul.  232,  729,  830. 

Art.  1532  [1519].  Exception.  The  four  preceding  articles 
are  not  applicable  to  donations  of  which  mention  is  made  in  the 
eighth  and  ninth  chapters  of  the  present  title. 

1734;  C.  N.  947  (lit). 

Art.  1533  [1520].  Usufruct  and  Ownership.  The  donor 
is  permitted  to  dispose,  for  the  advantage  of  any  other  person,  of 
the  enjoyment  of  usufruct  of  the  immovable  property  given,  but 
can  not  reserve  it  for  himself. 

1522,  1497  and  DOte;  553;  4  A.  36,  Dowson  vs  Holbert;  C.  N.  949;  11  A.  705;  12  A. 
721:  14  A.  710;  15  A.  585. 


Use  is  included  in  nsafrnct.    43  A.  501, 
Strauss  vs.  Elliott. 
A  reservation  of  the  usufruct  for  life  is 


inyalid.     5  A.  433,  Haggerly  vs.  Corri;  46 
A.  1376,  Fontenot  vs.  Monnel. 


Art.  1534  [1521].  Rights  of  Return  Stipulated  for 
Donor.  The  donor  may  stipulate  the  right  of  return  of  the 
objects  given,  either  in  case  of  his  surviving  the  donee  alone,  or  in 
case  of  his  surviving  the  donee  and  his  descendants. 

That  right  can  be  stipulated  for  the  advantage  of  the  donor 
alone. 

1520, 1740;  5  Toul.  46,  141,  284,  683,  770;  6  Ton?.  451,  521 ;  6  L.  231 ;  12  L.  207;  C.  N- 
951  (lit). 

Art.   1535  [1522].  The  Effect  of  tlie  Right  of  Return 

is,  that  it  cancels  all  alienations  of  the  property  given  that  may 
have  been  made  by  the  donee  or  his  descendants,  and  causes  the 
property  to  return  to  the  donor,  free  and  clear  of  all  incumbrances 
and  mortgages,  except,  however,  the  mortgage  for  the  dowry  and 
matrimonial  agreements,  if  the  other  property  of  the  husband, 
being  the  donee,  be  not  sufl&cient,  and  only  in  case  the  donation 
was  made  to  him  by  the  same  iparriage  contract  which  gave  rise 
to  such  rights  and  mortgages. 

1264, 1284, 1516, 1568,  2045,  3301;  0.  N.  952;   3  Toul.  517;  4  Toul.  2*24;  5  Toul.  141, 
M6,  688,  776. 

Bewjleium  competentiae,  warranly,  etc.  4  | 
tev.  11.  I 

SECTION  2. 
Of  the  Form  of  Donations  Inter  Vivos, 

Art.  1536  [1523].  Form  of  Donation  Inter  Vivos  of 
Immovables,  Incorporeal  Things.  An  act  shall  be  passed 
before  a  notary  public  and  two  witnesses  of  every  donation   inter 
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vivos  of  immovable  property  or  incorporeal  things,  such  as  rents, 
credits,  rights  or  actions,  under  the  penalty  of  nullity. 

(Amended);  1501,  1796, 1900,  3378;  O.  K.  931;  12  B.  76;  1  A.  287;  32  A.  369;  23  A. 
242;  1  N.  S.  444,  Dorham  t8.  Oddie;  12  M.  649,  McGuire  tb.  Amelaog;  9  M.  818;  2  A. 
768,  Soileaa  Yf.  Rou/[^aa;  SimaUted  Sale,  4  Sav.  100. 


Dedication  to  public  ase.  89  A.  276, 
Heirs  of  Leonard  ys.  Baton  Bonge:  86  A. 
818,  Torres  vs.  Falgonst;  96  U.  S.  Morgan 
vs.  Railroad  Company. 

Donation  by  parent  under  private  signa- 
ture of  lands  to  wife  can  be  ratiOed ;  at  all 
events  bosband  can  not  question  her  title. 
86  A.  744,  Lemmon  vs.  Clark. 

Informal  donation  inter  vivos  can  not  be 
cured  by  ratification ;  it  must  be  made  dt 
novo  by  bim.  Hiir$  and  assigns  may  raitly. 
2278,  2274;  34  A.  448,  Vent^ess  vs.  Brown 
et  als. 

Promissory  note  must  be  by  notarial  act. 
22  A.  97,  Succession  of  De  Pauilly. 


Promissory  note  not  sufficient.  8  B.  81, 
Britain  vs.  Bichardson,  and  12  B.  76,  Mor- 
ris  vs.  Compton. 

Voluntary  execution  not  sufficient.  6  B. 
880,  Lockwood,  vs.  Dorsey  et  als. ;  46  A. 
760,  Cawtbom  vs.  Kimbell  et  al. 

Bonds  payable  to  bearer  are  subject  to 
manual  jrift,  authentic  act  not  required.  40 
A.  681,  Succession  of  Moore. 

A  nominal  sale  is  in  fact  a  donation  if  par- 
ties did  not  intend  price  should  be  paid.  39 
A.  924,  Mc Williams  vs.  Mc Williams. 

A  private  writing  is  invalid  as  a  donation 
of  an  immovable.  31  A.  486,  Maduel,  Ex- 
ecutor, vs.  Tuyos. 


Art.  1537  [1524],  No  Feisrned  Delivery  of  Immovables 

shall  have  effect  against  third  persons. 

(Amended)  2273,  2479;  8  N.  S.  127,  Jardela  vs.  Abat;  lost.  2,  1;  Dig.  41,  42, 43. 

Under  old  code  valuation  was  necessary. 
3  R.  195,  Harlin  and  Husband  vs.  Leghie. 


Art,  1538  [1525J.  Form  of  Donation  Inter  Vivos  of 
riovables.  A  donation  in/er  vivos^  even  of  movable  eflFects,  will 
not  be  valid,  unless  an  act  be  passed  of  the  same,  as  is  before  pre- 
scribed. 

Such  an  act  ought  to  contain  a  detailed  estimate  of  the  effects 
given. 

4  N.  S.  464;  3  i<.  78;  2  L.  38,  Chachere  vs.  Dumartrait;  C.  N.  948;  6  Toul.  183,  184, 
186,830. 


What  are  immovables.  462, 467, 468,  471, 
472. 

No  other  nullity  than  that  prescribed  in 
1536 ;  the  detailed  estimate  is  only  directory. 
2  A.  766,  Soileon  vs.  Rougean. 

A  donation  of  a  house  and  lot  good  with- 


out appraisement;  appraisement  seems  to 
be  required  only  of  movables.  17  L.  867, 
Macarty  vs.  Commercial  Ins.  Ck>. 

A  donation  of  movables  other  than  by 
authentic  act  or  manul  gift  Is  void.  30  A. 
223,  Kirkpatrick  vs.  Finney. 


Art.  1539  [1526].  The  Hanual  Gift,  that  is,  the  giving  of 
corporeal  movable  effects,  accompanied  by  a  real  delivery,  is  not 
subject  to  any  formality. 

19  A.  94;  4  X.  S.464,  Williams  et  al.  vs.  Horton. 


Donation  not  by  authentic  act  or  manual 
urift  is  void.  30  A.  223,  Kirkpatrick  vs. 
Finney. 


law  a  gift  of  a  note  payable 
Die 


At  common 
to  donor  is  good.    Clement  vs.  Cheesman, 
27  Chancery  Division,  631. 

Check  for  money  a  manual  gift,  but  a 


delivery  of  promissory  notes  not  sufScient 
22  A.  97,  Succession  of  De  Fauilly. 

Money  or  a  check  may  be  the  subject  of  a 
manual  ffift.  26  A.  196,  Succession  of  Hale; 
27  A.  466,  Burke,  Executor,  vs.  Bishop. 

Building  on  another's  land  or  other  am- 
biguous acts,  donations  or  acts  of  the  nego- 
tiorum  gestor.    4  Sav.  279. 
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Art.  1540  [1527].    Acceptance  by  Donee  is  EssentiaK 

A  donation  inter  vivos  shall  be  binding  on  the  donor,  and  shall 
produce  eflfect  only  from  the  day  of  its  being  accepted  in  precise 
terms. 

The  acceptance  may  be  made  during  the  lifetime  of  the  donor 
by  a  posterior  and  authentic  act,  but  in  that  case  the  donation  shall 
have  effect,  with  regard  to  the  donor,  only  from  the  day  of  his  being 
notified  of  the  act  establishing  that  acceptance. 

1660, 1788, 1729, 1468, 1654;  0.  N.  932;  4  L,  423,  Faselier  vs.  Masse;  6  L.  231,  246; 
8N.  8.683,  Croker  vs.  Miley;  2Toul.  33;  V.,  12,  13,  106,  198,  202,  206,  412;  8  Toul. 
731 ;  12  Toal.  619;  44  A.  725,  Saccession  of  Justus. 

Parol  evidence  is  not  admissible  to  show  I  etc.    17  L.  369,  Macarty  vs.  Commercial 
that  donor  was  to  have  rents  during  life,  |  Ins.  Co. 

Art.  1541  [1528] .  Corporeal  Possession  in  Lieu  of  Ac- 
ceptance. Yet,  if  the  donation  has  been  executed,  that  is,  if  the 
donee  has  been  put  by  the  donor  into  corporeal  possession  of  the 
effects  given,  the  donation,  though  not  accepted  in  express  terms, 
has  full  effect. 

C.  N.  d33;  5  M.  867,  Pierce  vs.  Grays;  6  M.  698,  Holmes  H  al,  vs.  Patterson;  5  Toul , 
See.  188;  2  L.  38. 


Advances  in  money  to  son-in-law  con- 
sidered as  executed  donation.  17  A.  280, 
Pecquet  vs.  Pecquet's  Executor. 

A  donation  inter  vivos  of  real  property 


null  for  want  of  form  prescribed  by  law  can 
not  be  confirmed  by  the  donor  years  after 
the  death  of  the  donee  and  after  the  slave 
donated  had  been  emancipated.  46  A.  750, 
<  )awthom  vs.  Kimball. 


Art.  1542  [1529],  Acceptance  by  Donee  of  Age,  or  His 
Attorneys.  If  the  donee  be  of  full  age,  the  acceptance  may  be 
made  by  him,  or  in  his  name  by  his  attorney  in  fact  having  special 
power  to  accept  the  donation  which  is  made,  or  a  general  power  to 
accept  the  donations  that  have  been  or  may  be  made. 

2997;  C.N.  983. 

Art.  1543  [1638].  Id.  Must  be  During  Donee's  Life's 
Creditors.  The  acceptance  can  only  be  made  by  the  donee  per- 
sonally, or  by  his  attorney  in  fact  during  his  life.  If  he  refuse  or 
neglect  to  accept,  his  creditors  can  not  accept  it  in  his  stead,  under 
the  pretext  that  the  refusal  has  been  in  fraud  of  their  rights. 

1991. 

Art.  1544  [1531].   Id.   After  Donee's  Death  is  Null.    If 

the  donee  die  before  having  accepted,  the  acceptance  can  not  be 
made  by  his  heirs,  and  the  donation  remains  without  effect. 

Art.   1545  [1532].  Married  Woman's  Acceptance.    A 

married  woman  can  not  accept  a  donation  without  the  consent  of 
her  husband,  and  in  case  of  the  husband's  refusal,  without  being 
authorized  by  the  judge,  conformably  to  what  is  prescribed  in  the 
title  :  Of  Husband  and  Wife. 

\n,  134, 1480, 16M,  1558, 1739;  C.  N.  934;  2  Toul.  33;  5  Toul.  208,  209. 
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Art.  1546  [1533].  Minor's  Acceptance.  A  donation  made 
to  a  minor,  not  emancipated,  must  be  accepted  by  his  tutor. 

Nevertheless,  the  parents  of  a  minor,  whether  he  be  or  be  not 
emancipated,  and  the  other  legitimate  ascendants,  even  in  the  life- 
time of  the  parents,  though  they  be  not  tutors  to  the  minor,  may 
accept  for  him. 

(Amended)  211,  1656,  1668,  1786;  6  L.  231,  Duplessis  vs.  Kennedy;  2  L.  335,  Dls- 
mukes  vs.  Musgrove;  3  Zach.,p.  22 ;  8  Darantan,  p. 475 ;  2  Toul.  466;  6  Toul.  209,  211 ; 
C.  N.  936;  6  L.  246;  18  A.  148,  160. 

Where  donor  is  tutor  he  is  estopped  from 
denying  acceptance.  18  A.  162,  Bamebe 
vs.  Snaer  et  vx. 


Art.  1547  [1534].  Interdict's  Acceptance.  If  a  donee, 
being  of  full  age,  be  under  interdiction,  the  acceptance  is  made  for 
him  by  his  curator. 

C.  P.  109,  J*68. 

Art.  1548  [1535].  Deaf  and  Dumb  Person's  Acceptance. 

A  person  deaf  and  dumb,  knowing  how  to  write,  may  accept  for 
himself  or  by  an  attorney  in  fact. 

If  he  can  not  write,  the  acceptance  shall  be  made  by  a  curator 
appointed  by  the  judge  for  that  purpose. 

C.  N.  936. 

Art.  1549  [1536].  Charitable  Institutions;  Acceptance 
for.  Donations  made  for  the  benefit  of  a  hospital,  of  the  poor  of 
a  community,  or  of  establishments  of  public  utility,  shall  be  ac- 
cepted by  the  administrators  of  such  communities  or  establishments, 

C.  N.  937;  55  Toul.,  218,  226;  McDonogh  Case,  8  A.  171;  12  A.  301,  423;  7  A. 
461,  Peale  vs.  White;  17  L.  46,  312. 

favored.    39  A.  371,  SuccessioD  of  Vance, 
36  A.  560,  lb. 

May  be  made  to  unincorporated  inslitu- 
tions  administered  by  municipal  corpora- 
tions.   Id, 

Are  not  void  for  uncertainty  of  benefi- 
ciaries—e.  g,  to  thepoor  of  certain  churches* 
49  A.  1043,  Succession  of  Anel. 


Trusts  for  charitable,  religious  and  liter- 
ary purposes  allowed.    Act  1882,  p.  172. 

City  Council  may  claim  donation  given 
to  the  orphans  of  that  municipality.  2  R. 
438,  Succession  of  Joseph  Cloude  Mary. 

"  Community  ''  means  municipal  cor- 
poration.   12  A.  320,  Fink  vs.  Fink. 

Donations    to  pious    uses     are    highly 


Art.  1550  [1537].  Consent  Without  Delivery  Perfects 
Accepted  Donation.  A  donation,  duly  accepted,  is  perfect  by 
the  mere  consent  of  the  parties ;  and  the  ownership  of  the  objects 
given  is  transferred  to  the  donee,  without  the  necessity  of  any  other 
delivery. 

1640,  2273;  C.  N.  938;  18  A.  148,  152;  4  Toul.,  p.  58;  5  Toul.,  105,  184;  221;  6 
Toul.  214;  7  Toul.  14;  8  Toul.  220;  10  Toul.  591 ;  12  Toul.  246. 

Recital  of  acceptance  in   authentic    act  I 
proves  it.  38  A.  669,  670,  Rauxet  vs.  Rauxet.   | 

Art.  1551  [1538].    Charges  on  Donated  Property,    The 

property  given  passes  to  the  donee  with  all  its  charges^  even  those 
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which  the  donor  has  imposed  between  the  time  of  the  donation  and 
that  of  the  acceptance. 

Art.  1552  [1539] .  Universal  Donee  Bound  for  Donor's 
Debts.  The  universal  donee  is  bound  to  pay  the  debts  of  the  donor, 
which  existed  at  the  time  of  the  donation,  but  he  can  discharge 
himself  therefrom  by  abandoning  the  property  given. 

1980;  14  A.  241,  Porche  vs.  Moore  &  Dunoulin. 

This  article  is  a  modification  of  the  Civil  I  versal  succession  and  the  donee  could  not  be 
Law.  The  donatio  omnum  bonorum^  says  |  cited  for  the  debts  of  the  donor.  Mack.,  p. 
^Hackleday,  did  serve  as  the  basis  of  an  uni-  |  224,  Sec.  461. 

Art.  1553  [1540].    Id,  Where  Several   Donees.    If  the 

whole  of  the  effects  of  the  donor  have  been  given  to  several  donees, 
each  for  a  certain  proportion,  each  of  them  is  bound  for  the  debts 
for  the  portion  of  which  he  is  the  donee. 

1497,  3273;  C.  N.  939. 

Art.  1554  n^541].  Registry  of  Act  of  Donation  of 
Mortgageable  Property.  When  the  donation  comprehends 
property  that  may  legally  be  mortgaged,  the  act  of  donation,  as 
well  as  the  act  of  acceptance,  whether  the  acceptance  be  made  by 
the  same  or  a  separate  act,  must  be  registered,  within  the  time 
prescribed  for  the  registry  of  mortgages,  in  a  separate  book  kept 
for  that  purpose  by  the  register  of  mortgages,  which  book  shall  be 
open  to  the  inspection  of  all  parties  requiring  it. 

1538.  1662, 1663;  0.  X.  939;  5  Toul.  237,  240,  244,  246,  786;  20  A.  571. 

Registry  of  niarriage  contract  in  this  sepa-  i  ville  vs.  Dawson;  26  A.  684,   Rochneau  vs. 
rate  book  does  not  presume  the  wife's  legal  |  Delacroix, 
mortgage.    26  A.  ^4,  Succession  of  Oarde-  | 

Art.  1555  [1542].  Id.  When  Donation  is  to  Married 
Women.  This  registry  shall  be  made  at  the  instance  of  the 
husband,  when  the  property  has  been  given  to  his  wife  ;  and  if  the 
husband  does  not  comply  with  this  formality,  the  wife  may  canse 
it  to  be  complied  with,  without  requiring  authorization  for  that 
purpose. 

122;  C.N.  940;  6  Toul.  187;  See  note  to  1551;   R.  S.  2381;   22  A.  398;  Acta  1855, 
p.  3.35. 

Art.  1556  [1543].  Id.  When  Donation  to  flinors,  Inter- 
dicts, or  Public  Establishments.  When  the  donation  is  made 
to  minors,  to  persons  under  interdiction,  or  to  public  establish- 
ments, the  registry  shall  be  made  at  the  instance  of  the  tutors, 
curators  or  administrators. 

1.  Feb.,  part  1,  Cap.  5,  Sec.  1,  n.  7;  C.  N.  940;  5  Toul.  187;  R.  S.  2381  et  seq. 

Art.  1557  [1544].  Want  of  Registry  ;  By  Whom  Plead- 
able.    The  want  of  registry  may  be  pleaded  by  all  persons  con- 
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cemed,  except  the  donor,  those  persons  whose  duty  it  was  to  cause 
the  registy  to  be  made  and  their  representatives. 

C.  N.  Wl ;  6  Toul.  237,  240,  242;  6  Toul.  217;  7  Toul.  595;   See  Lawrence  vs.  Police 
Jury,  35  A.  008;  22  A.  898. 

See  Lawrence  vs.  Police  Jury.    35  A.  603;  I 
22  A.  398.  I 

Art.  1558  ri545].  Id,  Recourse  of  Minors,  Interdicts 
and  Married  women.  Minors,  persons  under  interdiction,  or 
married  women,  are  not  entitled  to  relief  for  the  want  of  acceptance 
or  registry  of  donations  ;  but  they  have  in  such  case  their  recourse 
against  their  tutors,  curators  or  husbands ;  and  even  in  case  of  the 
insolvency  of  such  tutors,  curators  or  husbands,  they  shall  not  be 
entitled  to  relief  by  way  of  restitution. 

862;  C.  N.  »42;  3  Toul.  33,  34;  5  Toul.  216. 

SECTION  3. 
Of  the  Exception   to  the  Rule    of  the   Irrevocability  of  Donations  Inter  Vivos. 

Art.  1559  [1546].  Causes  for  Revocation  of  Donations 
Inter  Vivos.  Donations  inier  vivos  are  liable  to  be  revoked  or 
dissolved  on  account  of  the  following  causes : 

1.  The  ingratitude  of  the  donee  ; 

2.  The  non-fulfillment  of  the  eventual  conditions,  which  sus- 
pend their  consummation ; 

3.  The  non-performance  of  the  conditions  imposed  on  the 
donee ; 

4.  The  legal  or  conventional  return. 

(Amended);  1468, 1710,  1563;  8  Sav.  442;  11  A.  489,  Glrod  vs.  Grossman;  C.  N.  953; 
B.  S.  432,  1209,  3690;  Acts  18f5,  p.  276. 

Revocation  should  be  judlcally  demanded 
— judge  may  grant  delay.  3  Demoulombe, 
DonaSon,  Sec.  605,  606. 

Donation  between  spouses  are  revocable 
by  mutual  consent.  46  A.  819,  Abes  & 
Davis. 


Donations  between  spouses  are  revocable 
at  the  option  of  the  donor  alone.    1749. 

The  conventional  return  effaces  the  dona> 
tion  and  heirs  have  no  action  to  reduce.  47 
A,  732,  Lavendau  vs.  Jenkins. 


Art.  1560  [1547].  Revocation  on  Account  of  Ingratitude 

can  take  place  only  in  the  three  following  cases  : 

1.  If  the  donee  has  attempted  to  take  the  life  of  the  donor  ; 

2.  If  he  has  been  guilty  toward  him  of  cruel  treatment,  crimes 
or  grievous  injuries ; 

3.  If  he  has  refused  him  food  when  in  distress. 

1564,  1710,  1709;  C.  N.  965;  5  Toul.  135,  308. 

As  to  testaments,    4    Marcade,    143;    4  I  Marcade  501;    2    Mourlin    386;  No.    734; 
Troplong,    Donations    and    Test,    363;    3  |  13  Laurent,  7  and  8,  No.  3. 

Art.  1561  ]1548].   Prescription  of  One  Year;  Deatli  of 
Donor  or  Donee.     An  act  of  revocation  for  cause  of  ingratitude 
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must  be  brought  within  one  year  from  the  day  of  the  act  of  ingrat- 
itude imputed  by  the  donor  to  the  donee,  or  from  the  day  that  the 
act  was  made  known  to  the  donor. 

The  revocation  can  not  be  sued  for  by  the  donor  against  the 
heirs  of  the  donee,  nor  by  the  heirs  of  the  donor  against  the  donee, 
unless,  in  the  latter  case,  the  suit  was  brought  by  the  donor,  or  he 
died  within  the  year  in  which  the  act  of  ingratitude  was  committed. 

1711;  C.N.  956,  967;  2Toul.  91;  5Toul.  310;  4  Sav.  302,  229;  13  Laurent,  p.  1. 

Art.  1562  [1549].  Revocation  for  Ingratitude;  Aliena- 
tions or  Encumbrances.  Revocation  for  cause  of  ingratitude 
affects  neither  the  alienation  made  by  the  donee  nor  the  mortgages, 
nor  the  real  encumbrances  he  may  have  laid  on  the  thing  given, 
provided  such  transactions  were  anterior  to  the  bringing  of  the  suit 
or  revocation. 

1535;  C.  N.  958;  4  Toul.  119;  5  Toul.  306,  307. 

Art.  1563  [1550].  Id.    Value  to  be  Restored  by  Donee. 

In  case  of  revocation  for  cause  of  ingratitude,  the  donee  shall  be 
obliged  to  restore  the  value  of  the  thing  given,  estimating  such 
value  according  to  its  worth  at  the  time  of  brining  the  action,  and 
the  fruits  from  the  day  that  it  is  brought. 

1569;  C.  N.  968;  4  Toul.  119;  6  Toul.  306. 

Art.  1564  [1551].  Id.  Donations  in  Consideration  of 
Marriage  are  not  revocable  for  cause  of  ingratitude  when  there 
are  children  of  that  marriage. 

When  there  are  not,  the  revocation  takes  place  with  regard  to 
the  donee,  but  without  impairing  the  rights  resulting  from  the 
marriage  in  favor  of  -the  other  party  to  the  marriage. 

1561,  1734,  1743;  C,  N.  959;  2  Toul.  106;  5  Toul.  748;  13  Toul.  441. 

Art.  1565  [1552].  Suspensive  Conditions.  When  an 
eventual  condition,  which  suspends  the  execution  of  a  donation, 
can  no  longer  be  accomplished,  as  if  the  donation  was  to  be  exe- 
cuted on  the  arrival  of  a  certain  vessel,  and  the  vessel  is  lost,  the 
donation  is  dissolved  of  right. 

2030;  ft  Toul.  750. 

Art.  1566   [1553].  Potestative  Conditions.     But  if  the 

conditions  be  potestative,  that  is,  if  the  donee  is  obliged  to  perform 
or  prevent  them,  their  non-fulfillment  does  not,  of  right,  operate  a 
dissolution  of  the  donation ;  it  must  be  sued  for  and  decreed  judi- 
cially. 

2030;  6  Toul.  652. 

Art.  1567  [1554].   Prescription  to  Revocation  for  Non- 

Fulfillment  of  Conditions.  An  action  of  revocation  or  rescis- 
sion of  a  donation  on  account  of  the  non-execution  of  the  conditions 
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imposed  on  the  donee,  is  subject  only  to  the  usual- prescription, 
which  runs  only  from  the  day  that  the  donee  ceased  to  fulfill  his 
obligations. 

Art.  1568  [1555].  Id.  Alienations  and  Encumbrances. 

In  case  of  revocation  or  rescission  on  account  of  the  non-execution 
of  the  conditions,  the  property  shall  return  to  the  donor  free  from 
all  encumbrances  or  mortgages  created  by  the  donee ;  and  the 
donor  shall  have,  against  any  other  persons  possessing  the  immov- 
able property  given,  all  the  rights  that  he  would  have  against  the 
donee  himself. 

(As  amended  by  Act  87  of  1871,  p.  200)  1516,  1535, 1638,  1563, 1709;  C.  N.  964;  12 


A.  681. 

Donations  may  be  revoked  for  non-per- 
formance of  conditions  by  donee,  wtietber 
tbe  property  is  in  his  possession  or  that  of 
bis  transferee.  30  A.  718,  Eskridge  vs. 
Farrar. 

Executor  may  continue  suit  to  rescind  do- 
nation begun  by  donor.  30  A.  718,  Eskridge 
vs.  Farrar. 


Dative  executor  can  not  continue  such  a 
suit  unless  joined  by  the  heirs.  30  A.  1119, 
Thibodeaux  vs.  Comeaux. 

Rescission  puts  the  parties  in  the  position 
of  having  never  contracted.  31  A.  634,  636. 
In  matter  of  Mechanics'  Society. 


Act  1569  [1562].  Fruits  Recoverable  on  Revocation.   In 

all  cases,  in  which  the  donation  is  revoked  or  dissolved,  the  donee 
is  not  bound  to  restore  the  fruits  by  him  gathered  previous  to  the 
demand  for  the  revocation  or  rescission. 

But  in  case  of  the  non-fulfillment  of  conditions,  which  the 
donee  is  bound  to  fulfil,  if  it  be  proved  to  have  proceeded  from  his 
fault,  he  may  be  condemned  to  restore  the  fruits  by  him  received 
since  his  neglect  to  fulfil  the  conditions. 

Benunciation,  4  Sav.  235. 


CHAPTER  6. 

0/  (Dispositions   Aforiis   Causa   (in    Prospect  of  (Death), 

SECTION   ]. 
Of  the  Testament. 

Art,  1570  [1563].    Form  of  Disposition  flortis  Causa. 

No  disposition  mortis  causa  shall  henceforth  be  made  otherwise 
than  by  last  will  or  testament.     Every  other  form  is  abrogated. 

But  the  name  given  to  the  act  of  last  will  is  of  no  importance, 
and  dispositions  may  be  made  by  testament  under  this  title  or 
under  that  of  institution  of  heir,  of  legacy,  codicil,  donation  mortis 
causa ^  or  under  any  other  name  indicating  the  last  will,  provided 
that  the  act  be  clothed  with  the  forms  required  for  the  validity  of  a 
testament,  and  the  clauses  it  contains,  or  the  manner  in  which  it  is 
made,  clearly  establish  that  it  is  a  disposition  of  last  will. 
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Thus  an  act  of  last  will,  by  which  an  individual  disposes  of 
his  property  or  of  part  thereof,  in  any  manner  whatsoever,  whether 
he  has  instituted  an  heir  or  only  named  legatees,  whether  he  has 
or  has  not  charged  any  one  with  the  execution  of  his  last  will,  is 
considered  as  a  testament,  if  it  be,  in  other  respects,  clothed  with 
the  formalities  required  by  law. 

1467, 1469,  1746,  2362,  2336;  Browne'b  Civil  Law,  b.  H,  ch.  X,  p.  272;  3  R.  78;  10  A. 
478;  ]3  A.  86:  21  A.  280,  281,  450,452;  28  A.  120. 


Testnmentum  est  voluntatis  nostrae  justa 
HHtentia  de  to  quod  quis  post  mortem  suam 
.ieri  velit.  17  L.  149,  Bairiere  vs.  Gladding's 
Curator.  Testamentum  est  suprema  contestio 
inidsolemnUer  factaut  quern  volumus  post 
morttm  nostram  habeamus  fiaredem.  Vin- 
Ins  Com.  in  Inst.  Lib.  H,  'Ht.  10. 

In  the  Roman  law  the  instituiion  of  an 
heir  ig  the  principle  and  base  of  a  testament. 
Every  other  disposition  of  last  will,  viz., 
where  there  is  no  direct  institution  of  heir, 
is  considered  a  codicil.  (See  Sec.  2,  J.  II 
25  Const.,  14  C.  VI  25),  and  the  institution 
of  heir  could  not  be  made  by  codicil.  (See 
Mick.  309,  Sec.  674;  D.  28,  T.  6,  L.  1,  Sec.  8. 

The  capacity  of  the  testator  refers  to  two 
points  of  time— the  execution  of  the  testa- 
ment and  the  time  of  his  death.  8  Sav.  447, 
311:  1591  and  note;  1788,  9, 10  and  11. 

Codicil.— The  maxim  of  the  Roman  law 
that  no  one  could  die  testate  in  part  and  in- 
testate in  part,  did  not  prevent  partial  dis- 
podtions  of  property  by  means  of  a  codicil. 
A  defective  testament,  if  clothed  with  the 
form  of  a  codicil,  was  also  valid  when  the 
testator  had  declared  that  he  wished  It  to 
tvail  as  a  codicil  if  it  did  not  produce  the 
effect  of  a  testament.  There  were,  there- 
fore, codicilli  ab  intestato  facti  and  codicilli 
<id  testanuntum  f  acti. 

The  following  will  held  valid :  j 

-  New  Orleanf ,  Sept.  15,  1859. 
'^  Mrs.  Sophie  Lopez  is  my  heiress.  ! 

*'G.  Erbnburo."      I 
21  A.  280,  Succession  of  Q.  Erenburg. 
What  is  a  will.    26  Am.  Law  Reg.  144. 

Promise  to  make  a  will  and  services  ren-  I 
dered  in  consideration  thereof.  15  Central  i 
Law  Journal,  15  Eq.  121 ;  12  Cby.  Div.  766;  | 


14  A.  581,Nimmo  vs.  Walker;  12  A.  690, 
Alexander  vs.  Alexander. 

Capacity— Status— Domicil .  25  Am .  Law 
Reg.  154, 155,  156. 

Codicil  to  appoint  executor  is  valid.  32 
A.  437,  Miller  vs.  Miller. 

Validity. — Operative  words  "I  beg''  or 
''I  pray  my  executor,"  etc.  See  8  A.  237, 
State  of  Louisiana  vs.  Executor  of  Mc- 
Donugh. 

When  the  validity  of  a  will  is  put  at  issue  at 
the  time  its  execution  is  applied  for,  pro- 
bate court  has  jurisdiction.  In  an  action  by 
an  heir  at  law  against  the  testamentary 
heir  or  universal  legatee  who  Is  in  posses- 
sion and  sets  up  the  will  as  his  title,  the  or- 
dinary courts  have  jurisdiction.  17  L.  15, 
Robert  vs.  Albers,  Agent ;  5  L.  387,  Watts  vs. 
Frazer;  11  L.  388,  392;  2  L.  23,  Sharp  vs. 
Knox. 

No  church  corporation  or  minister  of  the 
gospel  can  receive  a  donation  made  in  ar- 
ticulo  mortis.  R.  S.  682  (as  amended  by 
Act2,E.  S.,  1881,  p.  48). 

Donations  to  corporations  for  religious, 
charitable  and  religious  purposes  may  be 
left  in  trust,    124  of  1882,  p.  172. 

A  promissory  note  given  in  extremis  void. 
17  L.  148,  Barriere  vs.  Gladding's  Curator. 

Les  dispositions  testamentaires  doivent 
?tre  Pexpression  directe  de  la  volants  du 
testateur.  Merum  arbitrium  de  la  desig- 
nation du  legataire,  des  personnes  cer  taines. 
3  Zach.  26. 

A  note  or  letter  declaring  intention  of 
leaving  to  the  person  addressed  notes  of 
over  a  certain  amount,  but  not  described,  is 
not  a  will.    27  A.  44,  Succession  of  Elliott. 


Art.  1571  [1564].  Testaments  Defined.  A  testament  is 
the  act  of  last  will  clothed  with  certain  solemnities,  by  which  the 
testator  disposes  of  his  property,  either  universally  or  by  universal 
titl^  or  by  particular  title. 


1670,  1606;  C.  N.  967;  21  A.  163;  23  A.  120. 


For  SpanUh  Uw  of  wills.  8  N.  S.  468, 
Bonne  vs.  Powers.  4  L.  427,  Fusilier  vs. 
Ifasse. 


A  simple  direction  to  distribute  the  estate 
among  tbe  legal  heirs  according  to  law  is  a 
will.    33  A.  1,  Succession  of  Schiller. 


Art.  1572  [1565].    Reciprocal  or  Mutual  Testaments 
Prohibited.     A  testament  can  not  be  made  by  the  same  act  by 
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two  or  more  persons,  either  for  the  benefit  of  a  third  person,  or 
under  the  title  of  a  reciprocal  or  mutual  disposition. 

1751;  C.N.  968  (almost  literal  transUtlon);  5  Toui.,  319,  820,  327;  1  Feb.,  part 
1,  cap.  5,  Sec.  1,  n.  33;  18  L.  25,  Bernard's  Heirs  vs.  Soule;  12  A.  880,  Oreline  vs.  Heirs 
of  Haggertjr. 


This  article  abolishes  the  reciprocal  and 
correspectiva  testaments  of  the  civil  law  by 
the  same  act.  What  prevents  a  party  from 
making  a  correspectivum  in  a  separate  act, 
that  is  a  reciprocal  testament  depending  on 


the  condition  that  the  legatee  shall  not 
change  the  dispositions  which  he  has  made 
in  favor  of  the  testator? 

Two  different  acts  on  the  same  day  are  not 
prohibited.    35  A.  865,  Wood  vs.  Roane. 


Art.  1573  [1566].  Testator  Can  Not  Commit  Power  of 
Disposing  to  Anotlier.  The  custom  of  willing  by  testament,  by 
the  intervention  of  a  commissary  or  attorney  in  fact  is  abolished. 

Thus  the  institution  of  heir  and  all  other  testamentary  dis- 
positions committed  to  the  choice  of  a  third  person  are  null,  even 
should  that  choice  have  been  limited  to  a  certain  number  of  persons 
designated  by  the  testator. 

1520  et  seq.;  Nov.  Rec,  L.  1,  lit.  19,  lib.  10;  12  A.  301. 

SECTION    2. 
General  Rules  on  the  Form  of  Testaments. 

Art.  1574  [1567].  Nuncupative,  Mystic  and  Olographic 
Testaments.  All  testaments  are  divided  into  three  principal* 
classes,  to-wit : 

1.  Nuncupative  or  open  testaments  ; 

2.  Mystic  or  sealed  testaments  ; 

3.  Olographic  testaments. 

1727;  C.  X.  969;  C.  P.  930  etaeq. 

Art.  1575  [1568].  Writing  Required.  Testaments,  whether 
nuncupative  or  mystic,  must  be  drawn  up  in  writing,  either  by  the 
testator  himself,  or  by  some  other  person  under  his  dictation. 

O.  C.  1808,  p.  228,  a.  90;  6  L.  722;  16  A.  219,  268. 

Mav  be  made  on  Sunday  by  notary.    12  I 
R.  63*9,  Keller  vs.  McCalop.  | 

Art,  1576  [1569].    Verbal  Testament  Prohibited.     The 

custom  of  making  verbal  testaments,  that  is  to  say,  resulting  from 
the  mere  deposition  of  witnesses,  who  were  present  when  the  testa- 
tor made  known  to  them  his  will,  without  his  having  committed  it 
or  caused  it  to  be  committed  to  writing,  is  abrogated. 

O.  C.  1808,  p.  228,  a.  90. 

Art.  1577  [1570].  Nuncupative  Testaments  may  be  made 
by  public  act,  or  by  act  under  private  signature. 

O.  C,  p.  228,  a.  90. 

Promissory  note  not  entirely  in  hand- 
writing of  testator  not  good.  3  R.  81,  Brlt- 
tain  V8.  Ricliardson,  curator. 
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Art.  1578  [1571].  The  Nuncupative  Testaments  by 
Public  Act  must  be  received  by  a  notary  public,  in  presence  of 
three  witnesses  residing  in  the  place  where  the  will  is  executed,  or 
of  five  witnesses  not  residing  in  the  place. 

This  testament  must  be  dictated  by  the  testator,  and  written 
by  the  notary  as  it  is  dictated. 

It  must  then  be  read  to  the  testator  in  presence  of  the  wit- 
nesses. 

Express  mention  is  made  of  the  whole,  observing  that  all 
those  formalities  must  be  fulfilled  at  onetime,  without  interruption, 
and  without  turning  aside  to  other  acts. 

1594,  1692,  1727;  C.  N.  971,  972;  5  L.  100;  11  L.  861 ;  13  L.  104;  12  R.  36,  639;  6  A. 
566;  9  A.  117;  10  A.  212,  709;  11  A.  3;  14  A.  233;  15  A.  628;  20  A.  202;  21  A.  116;  24 
A.  376;  12  A.  604,  Lawson  vs.  Lawson;  11  A.  108;  12  L.  117;  3  M.  144;  12  L.  442;  26 
A.  663;  5  Tool.  380,  386  and  416;  3  N.  S.  367,  Foratall  vs.  Forstall;  IN.  S.  73,  Legliers 
TS.  Autbeman;  9  L.  468,  Chardon's  Heirs  vs.  Boaque;  6  N.  S.  263;  6  N.  S.  143;  3  N.  S. 
458. 


If  one  of  the  witnessess  does  not  know 
how  to  sign.    1687. 

Residence  of  witnesses.    1694. 

In  old  code  the  word  signed  in  the 
English  text  in  the  room  of  dictated. 
French  text  same  as  new  code.    O.  C.  p. 

228. 

Who  should  read  the  will.  13  Laarent, 
So.  321,  p.  363;  8  A.  469. 

Evidence.  Testimony  aliunde  inadmiss- 
ible. 37  A.  834,  Succession  of  Dorris;  11 
A.  108,  ChrisUne  vs.  Verbois;  16  L.  83,  Le 


The  qualification  of  witness  must  be 
stated  by  notary.  41  A.  1109,  Succession 
of  Bridget  Murray. 

Turning  Aside.  Inquiry  as  to  value  of 
property,  pausing  after  dictation  of  each 
clause, "  and  immaterial  variations  from 
exact  words  of  testator,  do  not  invalidate 
the  will.    32  A.  8,  Starrs  vs.  Mason. 

Revoking  other  wills  is  not  turning  aside 
to  other  acts.  10  A.  710,  SuecessTon  of 
Boudreau. 

Inartistic    Wording    not   fatal    if    it 
Blanc  vs.  Baras'  Heirs.  ;  appears  that  the  law  was  complied  with. 

r^i.j             j,,^,.._           ...  26  A.  338,  Rougger  vs.  Kissinger. 

Parol  evidence  admissible  to  show  what  '         oo                     © 

teas  not  done  by  notary.    28  A.  452,  King  vs.  I  Without    Interruption.    The    words 

Vairin.                                                                  ,  **without  interruption''   may    be    omitted. 

I  1  N.  S.  83,  Seghers  vs.  Onthemon. 

Dictation.  Must  be  written  "asdlctated.''  ;  m  n »       ^     i                         a    r 

16  L.  28,  Verdun's  Heirs  vs.  Verdun's  exe-  !  ,  Talking  during  a  pause  made  for  notary 

cutor;  12  L.  117,  Longley-s  Heirs  vs.  Long-  1%^",^^^  ^.^^  ^^^o't  «'    ^^^^^^^^^  ^vill  not 

ley's  executor.  '        ^    ^                           *     I  affect  validity.    32  A.  8. 

^  ,  *..,..  ^        ^  ;      General    Decisions.     The    difterence 

Counsel  may  assist  in  selecting  words  and  |  between  a  nuncupative  will  by  public  act 

25*f  ^'i?oPT"^!^^^^^  ^^^^\  testator  uses.  '  from  one  by  private  act,  is  that  one  makes 

32  A.  113,  Landry  vs.  Tomatis.  |  f^n  p^oof  by  itself  and  no  omission  can  be 

Xot  necessary  to  use  exact  language  of  I  supplied.    By    private    act    omissions    in 

tesutor.    32  A.  8,  Starrs  vs.  Mason,  e^cu-  '  Pf^^*^^  ?^  ^">  ^*^  ^«  s^PP^^t^,  ^5^  PJ^?f- 
*rt-.  '  '  I  Onus  porhandx  on  person  attacking.    1   R. 

I  48,  Falkner  vs.  Friend. 

Witness  may  read  draft  when  testator  |  if  ^n  ig  written  in  a  language  which 
repeats  as  r^d  36  A.  160,  Golden  vs.  i  testator  does  not  understand  Itls  null.  13  L. 
Executors  of  Burke.  lOe  Gonzales  vs.  Gonzales. 

t 

Express  Mention  of  dictation  by  tes-  j  '*  This  will  has  been  dictated  to  me  by 
Utor  and  writing  by  notary  is  essential.  ,  M.,  and  I,  the  said  notary,  have  written  the 
35  A.  366,  Dalton  vs.  Wlckliffe;  44  A.  41,  i  whole  in  my  hand,  such  as  it  has  been  dic- 
Saccewion  of  Vidal.  tated  to  me  by  the  testator  in  the  presence 

-,  ^,  ^  ,  ,      ,«>  -^    I  ofthe  witnesses  hereafter  named  and  under- 

Expr^  mention  not  essential.  12  R.  signed, ^^  held  to  be  good.  7  A.  484.  N elder 
639,  Keller  vs.  McCalop.  yg*  Macarty. 

Residence  of  Witnesses.    Will  must  I      •*  At  her  dictation  the   following?  Instru- 

recite  that  the  three  witnesses  reside  in  the  i  ment  was  written  by  me.  the  said  notary, 

plmce  where  the  will  is  executed,  and  It  is  '  and  declared  by  the  said  Eudora  to  be  her 

not  solBcient  to  say  they  were  competent.  \  last  will  and  testament,"  held  not  sutticlent. 

40  A.  693,  Saccession  of  Vallnier;  44  A.  41,  ,  20  A.  203,  Devall  vs.  Palms.    See  10  A.  2212; 

Succession  of  Vidal.  |  21  A.  113,  Succession  of  Wilkins. 
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*-'  The  above  and  foregoing  was  written 
by  me.  eaid  notary,  as  dictatcSl  by  tbe  said 
testator,  tbe  said  Donald  Monroe,  in  the 
presence  of  the  said  A.  B  and  C,  and  then 
read  by  me.  gaid  notary,  to  the  testator, 
in  the  presence  and  hearing  of  said  wit- 
nesses, all  at  one  and  the  same  time,  with- 
out ioterraption  and  without  turning  aside, 
to  other  acts.*'  held  sufficient.  47  A.  155, 
Monroe  ys.  Liebman,  Administrator. 

Not  necessary  to  mention  in  the  will  that 
the  formalities  were  fulfilled  at  one  time 
without  turning  aside  to  other  acts.  41  A. 
1109,  Succession  of  Bridget  Murray:  7  L. 
599.  Featherstone  vs.  Robinson;  12  R.  639, 
Keller  vs.  McKalap. 

When  certiticate  of  notary  is  that  testator 
was  asked  to  sign  and  stated  that  he  knew 


not  how,  it  imports  that  declacation  was 
made  to  notary.  50  A.  1367,  Hennessy  vs. 
Woulfe. 

The  "  suggestion  "  by  the  notary  of  the 
^'  phraseology  **  does  not  vitiate.  49  A.  1376, 
Hennessy  vs.  Woulfe. 

The  law  does  not  exact  the  use  of  words 
of  Code  in  express  mention  that  the  rrqoi- 
sites  of  nuncupative  will  were  complied 
with.  Hence  to  say  the  witnesses,  ''  all  of 
this  city,"  following  C.  R.,  a  notary  of  New 
Orleans,  Is  equivalent  to  stating  witnesses 
to  be  residents  of  New  Orleans.  50  A.  68. 
Succession  of  Marqueze. 

The  law  does  not  require  the  mention  in 
the  will  that  the  witnesses  are  not  disquali- 
fied. 58  A.  68.  Succession  of  Marqueze. 


Art,  1579  [1572].  Id,  Sisrnature  of  Testator.  This 
testament  must  be  signed  by  the  testator ;  if  he  declare  that  he 
knows  not  how,  or  is  not  able  to  sign,  express  mention  of  his 
declaration,  as  also  of  the  cause  that  hinders  him  from  signing, 
must  be  made  in  the  act. 

O.  C.  p.  228;  C.  N.  973  (lit.) ;  14  A.  213;  49  A.  1382,  Heirs  of  Hennessey  vs.  Woulff ; 
11  L.  251,  Madison  Ts.  Zabriakee;  12  Pet.  159.  Zacharie  vs.  Franklin;  16  A.  8,  Shannon 
▼8.  Shannon.    See  note  to  1578. 


''  The  testatrix  having  declared  she  could 
not  write,  made  her  usual  mark/^  held  to 
be  good.    24  A.  628.  Brand  vs.  Baumgarden. 

To  sign  is  to  write  the  family  name.  3 
Zach.  37,  Sec.  666. 


The  reciul  that  ''  the  testator  being  illit- 
erate, eigoB  his  mark,**  is  not  sufficient  and 
the  will  is  null.  28  A.  388,  Succession  of 
Carroll;  26  A.  89,  Succession  of  Whitting- 
ton. 


Art.  1580  [1573].  Id.  Signature  of  Witnesses.  This 
testament  must  be  signed  by  the  witnesses,  or  at  least  by  one  of 
them  for  all,  if  the  others  can  not  write. 

C.  N.  974;  0.  C,  p.  228;  12  M.  680,  Boutheny  vs.  Dreux. 


Art.  1581  [1574].  A  Nuncupative  Testament  Under 
Private  Signature,  must  be  written  by  the  testator  himself  or 
by  any  other  person,  from  his  dictation ;  or  even  by  one  of  the 
witnesses,  in  presence  of  five  witnesses  residing  in  the  place 
where  the  will  is  received,  or  of  seven  witnesses  residing  out  of 
that  place. 

Or  it  will  suffice  if,  in  the  presence  of  the  same  number  of 
witnesses,  the  testator  present  the  paper,  on  which  he  has  written 
his  testament,  or  caused  it  to  be  written  out  of  their  presence, 
declaring  to  them  that  that  paper  contains  his  last  wilL 

(A&  amended  by  Act  87  of  1871,  p.  200);  1582;  15  L.  28;  1  B.  350;  9  A.  147;  10  A. 
212;  11  A.  636,  676:  21  A.  450;  22  A.  139;  O.  C,  p.  228:  6  L.  722,  Grande  Vi.  Baudoln;  2 
N.  S.  367;  DicUtlon.  5  Toul.  380. 


The  essentials  of  the  foregoing  article 
must  be  proved  to  probate.  IK.  48,  Faulk- 
ner vs.  Friend. 

If  two  oat  of  five  of  the  witnesses  can  not 


hear  what  is  said  or  done  the  will  is  defec- 
tive.   14  A.  729,  Babineaa  vs.  Leblanc 

In  the  country  fiye  witnesses  most  be  had 
if  poeslble.    12  L.  488, 1583. 


366 


Digitized  by 


Google 


Op  Dispositions  Mortis  Causa. 


Art.  1584. 


Art.  1582    [1575].   Id.    Reading   and  Signing  of.    In 

either  case  the  testament,  must  be  read  by  the  testator  to  the  wit- 
ness, or  by  one  of  the  witnesses  to  the  rest,  in  presence  of  the  tes- 
tator ;  it  must  be  signed  by  the  testator,  if  he  know  how  or  is  able 
to  sign,  and  by  the  witnesses,  or  at  least  by  two  of  them,  in  case 
the  others  know  not  how  to  sign,  and  those  of  the  witnesses  who 
do  not  know  how  to  sign  must  afifix  their  mark. 

This   testament  is  subject  to  no  other  formality   than   those 
prescribed  by  this  and  the  preceding  article. 

1681;  2  A.  724:  6  A.  243;  10  A.  212;  14  A.  218;  16  A.  219, 267;  2  A.  411;  7  L.  37,  Vidal's 
Heirs  vs.  Dnplantier;  1  N.  S.  72. 

For  reading^  attestation  and  interruption 
see  88  A.  820,  Bourke  vs.  Wilson. 


Under  old  Code  reading  not  essential  and 
one  witness  might  sign  for  others  in  case, 
etc.    0.  C,  p.  22S, 


Art.  1583  [1576].  Id.  In  Country.  In  the  country  it  suf- 
fices for  the  validity  of  nuncupative  testaments  under  private  sig- 
nature, if  the  testament  be  passed  in  the  presence  of  three  witnesses 
residing  in  the  place  where  the  testament  is  received,  or  of  five 
witnesses  residing  out  of  that  place,  provided  that  in  this  case  a 
greater  number  of  witnesses  can  not  be  had. 

0.  C,  p.  228;  12  M.  508,  Fleckner  V3.  Nelder;  1  N.  8.  488,  Fruge  vs.  Lacase;  6  L. 
722;  12  L.  483;  16  L.  28;  1  R.  48,  850;  22  A.  82. 

Or  ]f  they  can  be  had  by  reasonable  dili- 
gence.   2  A.  727,  Sophie  ts.  Doplessis. 


The  law  disqualifies  a  witness  who  is  deaf 
or  who  does  not  understand  the  language  in 
which  a  will  is  dictated  and  written,  and 
two  witnesses  are  insufficient.  89  A.  1092, 
Succession  of  Dantriye. 

Translation  to  witness  is  insufficient.  lb. 
Where  the  person  who  writes  the  will  out 
of  the  presence  of  the  witnesses  is  himself  a 
witness,  it  does  not  invalidate  the  will.  35 
A.  869,  Wood  vs.  Roane;  16  A.  219,  267  and 
328;28  A.  796;38A.  322. 

Presentation  is  implied  by  the  acknowl- 
edgment of  the  testator  that  the  paper  con- 


tains his  last  will.  39  A.  296,  Pfarr  &  Kull- 
man  vs.  Belmont;  38  A.  320,  Bourke  vs. 
Wilson. 

Manual  presentation  not  meant.    1  R.  49. 

Will  need  not  be  dated  nor  place  where 
made  mentioned.  2  A.  726,  Sophie  vs.  Du- 
plessis. 

Where  witness  reads  the  docnmeDt  aloud 
and  the  testator  declares  thereon  that  it  is 
his  will,  this  suffices.  28  A.  796,  Buntin  vs. 
Johnson. 

"When  will  was  written  out  of  presence  of 
witnesses  it  need  not  be  shown  to  have  been 
dictated  by  testator.  39  A.  294,  Pfarr  et  al. 
vs.  Belmont;  35  A.  65,  Wood  vs.  Roane. 


Art    1584    [1577].  The  flystic  or  Secret  Testament, 

otherwise  called  the  closed  testament,  is  made  in  the  following 
manner : 

The  testator  must  sign  his  dispositions,  whether  he  has  written 
them  himself  or  has  caused  them  to  be  written  by  another  person. 

The  paper  containing  those  dispositions,  or  the  paper  serving 
as  their  envelope,  must  be  closed  and  sealed. 

The  testator  shall  present  it  thus  closed  and  sealed  to  the 
notary  and  to  three  witnesses,  or  he  shall  cause  it  to  be  closed  and 
sealed  in  their  presence.  Then  he  shall  declare  to  the  notarj^,  in 
presence  of  the  witnesses,  that  the  paper  contains  his  testament 
written  by  himself,  or  by  another  by  his  direction,  and  signed  by 
him,  the  testator.  The  notary  shall  then  draw  up  the  act  of  super- 
scription, which  shall  be  written  on  that  paper  or  on  the  sheet  that 
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serves  as  its  envelope,  and  that  act  shall  be  signed  by  the  testator 
and  by  the  notary  and  the  witnesses. 

(As  amended  by  Act  88  of  1898,  p,  118);  1660, 1692, 1727;   C.  N.  976,  977;  5L.  387 
Lewis  Heirs  vs.  His  Executor;  10  L.  319,  Stafford  vs.  Villain;  7  Toul.  451, 454, 455, 464, 614. 


By  tbe  old  Code  testator  should  sl^  if  he 
knew  how.  See  differences  in  French  test, 
of  Code  of  1808  and  1825.  0.  C,  p.  228.  a. 
99. 


If  sealed  and  closed  with  wafers,  and 
names  of  witnesses  written  across  wafers 
and  envelope,  the  will  is  effective  without 
using  a  seal.  15  L.  92,  Hart  vs.  Thompson's 
executor  and  legatees. 


Art.  1585  [1578].     Id.    Formalities;    Sigrnatures.    All 

that  is  above  prescribed  shall  be  done  without  interruption  or  turn- 
ing aside  to  other  acts ;  and  in  case  the  testator,  by  reason  of  any 
hindrance  that  has  happened  since  the  signing  of  the  testament, 
can  not  sign  the  act  of  superscription,  mention  shall  be  made  of  the 
declaration  made  by  him  thereof,  without  its  being  necessary,  in 
that  case,  to  increase  the  number  of  witnesses. 

C.  N.  976,  977;  1  N.  S.  74,  Seghers  vs.  Antheman;  O.  C.  230;  12  R.  689. 

Art.  1586  [1579].    Id.  Wlien  Testator  Can  Not  Write. 

Those  who  know  not  how  or  are  not  able  to  write,  and  those  who 
know  not  how  or  are  not  able  to  sign  their  names,  can  not  make 
dispositions  in  the  form  of  the  mystic  will. 

0.  C,  p.  280  (C.  N.  978,  Those  who  can  not  read). 

Art.  1587  [1580].    Id.  Signatures  of  Witnesses.    If  any 

one  of  the  witnesses  to  the  act  of  superscription  know  not  how  to 
sign,  express  mention  shall  be  made  thereof. 

In  all  cases,  the  act  must  be  signed  at  least  by  two  witnesses. 

1  N.  S.  488,  Froge  vs.  Lacase. 

Art.  1588  [1581].  The  Olographic  Testament  is  that 
which  is  written  by  the  testator  himself. 

In  order  to  be  valid,  it  must  be  entirely  written,  dated  and 
signed  by  the  hand  of  the  testator.  It  is  subject  to  no  other  form, 
and  may  be  made  anywhere,  even  out  of  the  State. 

1696,  1655,  1727;  5  M.  169;  17  L.  5;  2  R.  427;  18  A.  86:  16  A.  286:  28  A.  120;  49  A, 
868,  Succession  of  Robertson,  Jr.;  C.  N.  970;  12  M.  718,  Heirs  of  Andrews  vs.  His 
Creditors;  5  M.  182;  6  Toul.  328,  830,  387,  469,  460,  479. 


"  Without  the  presence  of  any  witness. ^^ 
O.  C,  p.  230;  Heffner  vs.  Heflner,  48  A. 
1088.  How  olo^i^phic  will  is  probated, 
1655. 


Note  is  not  a  will, 
of  Beard. 


14  A.  121,  Succession 


Mav  be  written  in  pencil.  18  Laurent, 
173,  Sec.  171,  2  Dalloz  (1846)  280;  Trop- 
lon^,  No.  1472;  21  Duranton,  109,  Sec.  122; 
9  Duranton,  21,  Sec.  22. 

What  constitutes  sullicient  proof  of.  46  A. 
211,  Succession  of  Morvant.  See  1666,  as 
amended. 

Clauses  written  after  the  will  and  not 
signed  are  good  if  followed  by  one  which  is 


signed,  though  not  dated,  if  congruous  and 
continuous.    5  A.  280,  Lagroue  vs.  Merle. 

May  be  made  by  the  blind  if  thev  know 
how  to  write.    2  A.  716,  State  vs.  Martin. 

The  date  may  be  placed  below  the  signa- 
ture. 27  A.  271,  Succession  of  Fuqna;  46 
A.  605,  Zerega  vs.  Percival. 

The  day  is  part  of  the  d^e,  and  the  month 
and  year  without  the  day  of  the  month  is 
insufficient  for  a  valid  will.  48  A.  1068, 
Heffner  vs.  Heffner. 

Amount  of  legacy  may  be  expressed  in 
figures  in  olographic  will.  49  A.  107,  Sac- 
cession  of  Vanhille. 

Will  on  printed  heading.  49  A.  868,  Suc- 
cession of  Robertson,  Jr. 
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Art.  1589  [1582].  Id.  Erasures  or  Additions.  Erasures 
not  approved  by  the  testator  are  considered  as  not  made ;  and 
words  added  by  the  hand  of  another,  as  not  written. 

If  the  erasures  are  so  made  as  to  render  it  impossible  to  dis- 
tinguish the  words  covered  by  them,  it  shall  be  left  to  the  discre- 
tion of  the  judge  to  declare  if  he  consider  them  important,  and  in 
this  case  only  to  decree  the  nullity  of  the  testament. 

(Amended  by  Act  87  of  1871,  p.  200) ;  24  A.  451,  Heirs  of  MoMichael  vs.  Bankston; 
«  X.  S.  146,  Hamilton  vs.  Hamilton;  1  N.  S.  567,  Crane  vs.  Marshall. 

£ffect  of  erasnres  and  obliteration  of 
words  or  signature.  85  A.  3d4,  Succession 
ofMah. 

Art.  1590  [1583],  Testament  Intended  to  be  in  One 
Form  flay  be  Valid  in  Another.  It  suffices,  for  the  validity  of 
a  testament,  that  it  be  valid  under  any  one  of  the  forms  prescribed 
by  law,  however  defective  it  may  be  in  the  form  under  which  the 
testator  may  have  intended  to  make  it. 

5  M.  169:  12  R.  36;  2  A.  667;  10  A.  212;  6  M.  182,  Broutin  vs.  Vassant;  6  N.  S.  262; 
5  Toul.  479. 


Art.  1591  [1584].  Witnesess  to  Testaments;  Inca- 
pacities. The  following  persons  are  absolutely  incapable  of 
being  witnesses  to  testaments : 

1.  Women  of  what  age  soever. 

2.  Male  children  who  have  not  attained  the  age  of  sixteen 
years,  complete. 

3.  Persons  insane,  deaf,  dumb  or  blind. 

4.  Persons  whom  the  criminal  laws  declare  incapable  of  exer- 
cising civil  functions. 

(Amended);  0.  N.  980;  12  L.  25;  12  R.  639;  1788,  Sees.  8,  10  and  11,  as  to  insanity; 
11  L.  361,  Hebert'8  Heirs  vs.  Hebert's  Legatees;  9  Duranton,  n.  9;  10  Dalloz,  463; 
Nov.  Rec,  L.  1,  9  and  10,  td.  1  p.  6;  par.  1,  O.  C.  230,  282. 


Olograpliic  will  way  be  established  by 
women  as  witnesses.  9  A.  148,  Succession 
of  Sarati  Eubanks. 

Notaries  need  not  mention  these  qualifi- 
cations. 41  A.  1109,  Succession  of  Bridget 
Murray. 

As  the  lafo  permits  the  testator  to  stand 
in  its  own  place  as  to  the  disposition  of  his 
property  after  his  death  it  is  but  reasonable 
that  it  should  require  him  to  be  of  sound 
mind;  that  is,  sane  on  all  subjects,  so  that 


his  dispositions  shall  be  made  from  an  un- 
clouded standpoint.    E.  T.  M.  Sr. 

For  jurisprudence  om  wkai  constitutes  in^ 
sanity,  see  notes  to  1475. 

A  mere  defect  of  hearing  or  sight  does 
not  disqualify.  7  A.  51,  Major  vs.  Es- 
neault. 

One  who  does  not  understand  the  lan- 
guage of  testator  is  incompetent  as  a  wit- 
ness.   39  A.  1094,  Succession  of  Dautrive. 


Art.  1592  [1585].  Id.  Heirs  or  Legatees  Can  Not  be 
Witnesses.  Neither  can  testaments  be  witnessed  by  those  who 
are  constituted  heirs  or  named  legatees,  under  whatsoever  title  it 
may  be. 

C.  N.  975;  O.  C.  "  Under  Universal  Title,"  1  Feb.,  part  1,  Cap,  1    n,  17  and  n,  20. 

li^^tees   may  testify  to  handwriting  or  I 
execHtion,    28  A.  57,  Succession  of  Hall.  | 
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Art.   1593  [1586].  Id.  flystic    Testaments    Excepted. 

Mystic  testaments  are  excepted  from  the  precedinj?  article. 

Art.  1594  [1587].  Residence  of  Witness.  By  Cit  resi- 
dence of  the  witnesses  in  the  place  where  the  testament  is  executed 
is  understood  their  residence  in  the  parish  where  that  testament  is 
made ;  that  residence  is  necessary  only  when  it  is  expressly  re- 
quired by  law. 

1678;  6  L.  100;  6  L.  722;  9  A.  117;  O.  C.,p.  232. 

Art,  1595  [1588].  Testamentary  Formalities  Essential. 

The  formalities  to  which  testaments  are  subject  by  the  pro\4sions 
of  the  present  section  must  be  observed ;  otherwise  the  testaments 
are  null  and  void 

6  L.  388;  6  L.  722;  10  L.  819;  16  L.  80;  O.  C.  282;  Nullltieg,  7  Toul.  599. 

What  is  sufficient  as  to  qoalification  of 
witnesses.  41  A.  1109,  Succession  of 
Bridget  Murray. 

Ratification  of  will  by  consendnj?  to 
make  a  partition  according  to  it.  9  B.  8, 
Smith  vs.  Elliot. 


Olographic  will  is  a  solemn  act  dependent 
for  existence  upon  compliance  with  the 
forms  prescribed  by  law.  44  A.  41 ,  Suc- 
fessionof  Vidal. 


Art.  1596  [1589].  Testaments  Made  in  Foreign  Coun- 
tries or  Otiier  States.  Bnt  testaments  made  in  foreign  coun- 
tries or  the  States  and  other  Territories  of  the  Union,  shall  take 
effect  in  this  State,  if  they  be  clothed  with  all  the  formalities  pre- 
scribed for  the  validity  of  wills  in  the  place  where  they  have  been 
respectively  made. 

491, 1688,  10, 1688;  7  L.  135,  Mary,  f.  w.  c,  vs.  Morris;  6  M.  568,  Desbon  vs.  Jen- 
nings; 10  y.  S.  48,  Day  ei  vx  vs.  Tbibodaux;  12  Wheat,  169,  Armstrong  vs.  Lear:  C.  P. 
924;  5  N.  S.  48;  8  N.  S.  233;  6  L.  686;  3  A.  579;  24  A.  319,  886. 

Tbis  is  an  exception  to  tbe  general  rule     6  R.  236  Jones  vs.  Hunter;  46  A.  o.56.  Sue- 
but  it  does  not  change  the  law  as   lo  the     cession  of  Wiiherp. 
construction  of  the  contents  of  the  will. 


SECTION  3. 
Particular  Rules  on  the  Form  of  Certain  Testaments, 

Art.  1597  [1590].  Soldier's  Will;  Before  Officer  or 
Two  Justices.  The  wills  of  persons  employed  in  armies  in  the 
field  or  in  a  military  expedition  may  be  received  by  a  commissioned 
officer,  in  presence  of  two  witnesses. 

1727;  C.N.  981,982. 

Art.  1598  [1591].  Id.  Before  Surgeon  or  Two  Wit- 
nesses. If  the  testator  is  sick  or  wounded,  they  may  be  received 
by  the  physician  or.  surgeon  attending  him,  assisted  by  two  wit- 
nesses. 

C.N.  982;  4  Toul.  339. 
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Art  1599  [1592].  Id.  Writing  and  Signature.  These 
testaments  are  subject  to  no  other  formalities  than  that  of  being 
reduced  to  writing  and  being  signed  by  the  testator,  if  he  can 
write,  by  the  persons  receiving  them,  and  by  the  witnesses. 

C.N.  981,  982. 

Art.   1600   [1593].  Testaments  at  Sea ;    Formalities. 

The  testament,  made  in  the  form  above  prescribed,  shall  be  null, 
six  months  after  the  return  of  the  testator  to  a  place  where  he  has 
an  opportunity  to  employ  the  ordinary  forms. 

C.  N.  984  (Lit.) ;  5  Tool.  657. 

Art.  1601   [1594].    Testaments  at  Sea;    Formalities. 

Testaments,  made  during  a  vovage  at  sea,  may  be  received  by  the 
captain  or  master,  in  presence  of  three  witnesses  taken  by  prefer- 
ence from  among  the  passengers ;  in  default  of  passengers  from 
among  the  crew. 

1604;  C.N.  986,  988, 

Art.  1602  [1595].  Id.  Dispositions  in  Favor  of  Vessel's 
Employees.  The  testament  made  at  sea  can  contain  no  disposi- 
tion in  favor  of  any  of  the  persons  employed  on  board  the  vessel, 
unless  they  be  relations  of  the  testator. 

C.N.  997;  5  Toul.,  354. 

Art.  1603  [1596].  Id.  Writing  and  Signature.  This 
testament,  like  the  preceding  one,  is  subject  to  no  other  formality 
than  that  of  being  reduced  to  writing,  and  being  signed  by  the 
testator,  if  he  can  write,  by  him  who  receives  it,  and  by  those  in 
whose  presence  it  is  received. 

Art.  1604  [15971.  Id.  Death  of  Testator  at  5ea  or 
within  Three  Months  from  Return.  The  testament  made  at 
sea  shall  not  be  valid  unless  the  testator  die  at  sea,  or  within  three 
months  after  he  has  landed  in  a  place  where  he  is  able  to  make  it 
in  the  ordinary  forms. 

C.  N.  987,  995,  996  (lit.) ;  6  Toul.  557. 

SECTION  4. 
Of  Tfisiamenfary  Dispositions, 

Art.  1605  [1598].  Testamentary  Dispositions  are  Either 
Universal,  Under  a  Universal  Title,  or  Under  a  Particular 
Title. 

Each  of  these  dispositions,  whether  it  be  made  under  the  name 
of  institution  of  heir,  or  under  the  name  of  legacy,  shall  have  its 
effect,  according  to  the  rules   hereafter   established  for  universal 
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legacies,  for  legacies  under  a  universal   title,  and   for  particular 
legacies. 

1606.  1612, 1696;  4  IL  406,  Omrdner  et  al.  ys.  HArbour  eiai.;  C.  N.  1002  (Ut.). 


Thie  division  also  mppllee  to  oneroofl 
tiUee.    1  Zacb.  149. 

In  the  mncient  Bonum  law  nnoertain  per- 
sons could  not  be  instituted  beirs,  but  in  the 
new  law  tbey  nuiy  be  instituted  proyided 
they  become  certain  in  the  end  (jHir  la 
9uiU).  Mack,  310,  Sec.  675,  No.  6;  35-28, 
J.  n,  20  fr.  29  D.  XXVni;  2  Const.  49,  C. 
I.  3;  Code  VI,  48,  Nov.  139,  Chap.  9. 

La  pereonne  instituee  doit  extut^memt  d^ 
signee;  il  faut  done  que  i^b^ritier  soit 
nomme  par  son  nom  ou  design^  de  maniere 


ou'ii  reste  ancun  doute  snr  sa  peraonne. 
Cette  condition  remplie,  il  importe  pea  que 
le  nom  soit  faussement  indiqu^  ou  que  la 
description  ne  lui  soit  en  tout  point  appli- 
cable. Mack,  p.  310,  Sec.  676;  see,  also, 
€tordon  vs.  €U>rdon,  1  Merivale,  153;  JSvans 
vs.  Mosley,  8  Pr.  83;  18  Yes.  288,  Amoold 
vs.  Preston. 

In  obligations  a  thing  is  certain  when  its 
essence,  quality  and  quantity,  are  sutti- 
ciently  described.  3556,  Sec.  7;  see  3  Pe- 
ters, 146;  17  La.  54,  Milne  vs.  Milne. 


SECTION  1. 


Of  Universal  Legacies, 


Art.  1606  [1599].  A  Universal  Legacy  is  a  testamentary 
disposition,  by  which  the  testator  gives  to  one  or  several  persons 
the  whole  of  the  property  which  he  leaves  at  his  decease. 

C.  X.  1003  (lit.);  10  R.  518;  12  R.  56;  3  Zacb.  175,  Sec.  HI;  1  Zacb.  150;  5  TouL, 
117,482;  24  A.  377;  5  A.  146;    3  A.  706;   18  A.  409;  4  Demoulombe,  541 ;   12  R.  46;  12 

A.  418;  Ih,  286  and  606. 


The  law  of  tbe  domicil  governs  movables 
everywhere.  The  word  lien  In  will  means 
the  lien  of  the  domicile  though  the  personal 
property  may  be  in  other  countries.  9 
Peters,  504,  Harrison  vs.  Nixon. 

(1)  **  I  give  and  bequeath  to  A  and  B 
all  my  estate  which  I  leave  at  my  decease.^' 
This  comes  under  the  head  of  a  universal 
legacy. 

(2)  ''I  bequeath  to  A  and  B  each  one- 
half  of  my  estate. '*  This  is  a  legacy  under 
a  universal  title.     (See  1612.; 

In  the  first  case  if  A  refuses  to  take  B 
takes  the  whole.  In  the  second  case  if  A 
refuses  to  take  it  does  not  increase  B^s  share. 
Rogrou,  Art.  1003. 

The  legatee  of  the  usufruct  of  the  whole  of 
the  disposable  portion  is  not  a  universal 
legatee  nor  legatee  under  a  universal  title. 
30  A.  271,  Succession  of  Dougart. 


A  legacy  of  '^  the  residue  {or  balance) 
of  any  property  of  every  description  "'  is  a 
universal  legacy.  35  A.  708,  Succession  of 
Bumside;  35  A.  1055,  Succession  of  Marks. 

The  universal  legatee  succeeds  to  testa- 
tor's rights  with  their  defects.  39  A.  316, 
Speucer  vs.  Lewis. 

Where  a  testator  wills  to  his  wife  and  two 
sisters  each  one-third  part  of  his  whole  estate 
having  no  forced  Hens,  they  will  be  con- 
sidered as  universal  legatees  succeeding  to 
the  whole  of  the  estate  of  which  he  died  pos- 
sessed to  the  exclusion  of  all  others.  8  L. 
489,  Shane  &  Withers  vs.  Wither's  L^a- 
tees. 

(But  suppose  one  of  the  legatees  had  died 
before  the  testator  would  her  share  have 

gone  to  the  other  legatees  instead  of  the 
eirs?    Is  this  not  a  legacy  under  a  uni- 
versal title?)  ^ 


Art.  1607  [1600].  Seizin  of  Forced  Heirs.  When,  at  the 
decease  of  the  testator,  there  are  heirs  to  whom  a  certain  proportion 
of  the  property  is  reserved  by  law,  these  heirs  are  seized  of  right, 
by  his  death,  of  all  the  effects  of  the  succession,  and  the  universal 
legatee  is  bound  to  demand  of  them  the  delivery  of  the  effects  in- 
cluded in  the  testament. 

941, 18  A.  286;  7  N.  S.  186,  Barbineau  vs.  Castile;  C.  N.  1004  (lit.) :  6  Tonl.,  478;  1% 
Toul.,  193.  573;  13  TouL,  106:  16  L.  662,  Fowler  vs.  Boyd;  8  A.  706,  Suooesaion  of 
risk;  50  A.  836,  McNeely  vs.  kcNeely. 


362 


Digitized  by 


Google 


Op  Dispositions  Mortis  Causa. 


Aet.  1611. 


A  nniveraal  legatee  who  is  executor  can 
not  accept  the  guccession  ex  parte  and  with- 
draw the  estate  from  Conrt  and  himself 
from  responsibility.  35  A.  381 ;  Succession 
of  Kate  Townsend. 

An  ex  parte  order  of  delivery  not  obtained 
contradictorily  with  the  forced  heirs  is  in- 
valid. 28  A.  154,  Succession  of  Bellocq, 
15  L.  626. 

An  executor  has  capacity  to  sue  and  pros- 
ecnte  to  judgment  real  actions  for  the  re- 
covery of  property  without  joining  univer- 


sal legatees  as  plaintifEs  and  for  like  par- 
pose  to  sue  for  partition  of  partnership. 
44  A.  58,  Smith  vs.  Smith. 

1607  not  intended  to  apply  where  succes- 
sion is  opened  under  benefit  of  inventory 
by  a  minor  heir  and  where  property  has 
not  been  placed  in  possession  of  such  heir 
but  has,  on  the  contrary,  been  placed  under 
administration  and  control  of  testamentary 
executor,  who  by  the  will  was  made  the 
universal  legatee  of  deceased.  50  A.  835; 
McNeely  vs.  McNeely. 


Art.  1608  [1601].  Enjoyment  of  Effects  by  Universal 
Legatee.  Nevertheless  in  the  same  case,  the  universal  legatee 
will  have  the  enjoyment  of  the  effects  included  in  the  testament, 
from  the  day  of  the  decease,  if  the  demand  for  the  delivery  has 
been  made  within  a  year  from  that  period ;  if  not,  enjoyment  will 
only  commence  from  the  day  of  the  judicial  demand,  or  from  the 
day  on  which  the  delivery  has  been  agreed  upon. 

C.  X.  1005  (lit.) ;  5  Toal.,  115,  51Ss. 

Art.  1609  [1602].  Seizin  of  Universal  Legatee  In  Ab- 
sence of  Forced  Heirs.  When,  at  the  decease  of  the  testator, 
there  are  no  heirs,  to  whom  a  proportion  of  his  property  is  reserved 
by  law,  the  universal  legatee,  by  the  death  of  the  testator,  is  seized 
of  right  of  the  effects  of  the  succession,  without  being  bound  to  de- 
mand the  delivery  thereof. 

C.  N.  1006  (lit.);  15  L.  562,  Fowler  vs.  Boyd;  3  A.  705,  Succession  of  Fisk;  8  L. 
4^;  10  R.  612;  12  R.  56;  44  A.  52,  Smith  vs.  Slnnott;  45  A.  189,  Banks  vs.  Jorda. 

Art.  1610  [1617].    Id.  When  Forced  Heirs  Disinherited. 

When  all  the  forced  heirs  have  been  legally  disinherited,  the  heir 
instituted  universally  is  seized  in  full  right  of  the  succession,  with- 
out being  bound  to  demand  the  delivery  of  it,  in  the  same  manner 
as  if  there  were  no  forced  heirs,  conformably  to  what  is  prescribed 
above. 

C.  p.  928. 


Art.  1611  [1603].  Debts  and  Legacies;  Liability  of 
Universal  Legatee  for.  The  universal  legatee  who  concurs  with 
an  heir  to  whom  the  law  has  reserved  a  certain  proportion  of  the 
effects  of  the  succession,  is  bound  for  the  debts  and  charges  of  the 
succession  personally  for  his  part  and  proportion,  and  in  case  of 
mortgage  on  his  part,  for  the  whole ;  and  he  is  bound  to  discharge 
all  the  legacies,  saving  the  case  of  reduction. 

1424, 1614, 1606;  C.  N.  1009  (lit.) ;  2  R.  383;  10  R.  513;  12  R.  56. 


LiaMlity  of  a  oniyersal  legatee  is  only 
eoextenaive  with   effect^  and^  may  be  es- 


caped by  abandoning   them.    30    A.   718 
Bskridge  vs.  Farrar. 
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SECTION  2. 
Of  Legacies  Under  a  Universal  Title. 

Art.  1612  [1604].  The  Legacy  under  a  Universal  Title, 

is  that  by  which  a  testator  bequeaths  a  certain  proportion  of  the 
effects  of  which  the  law  permits  him  to  dispose,  as  a  half,  a  third, 
or  all  his  immovables,  or  all  his  movables,  or  a  fixed  proportion  of 
all  his  immovables  or  of  all  his  movables. 

C.  N.  1010, 1011;  8  L.  43;  3  Zach.  176;  5  Toul.,  486. 


For  distinotion  between  nniveraal  legatee 
and  legatee  under  uniTersal  title.  1606 
and  notes. 

The  beqaest  of  the  usafract  of  a  house 
and  lot  when  estator  had  no  other  immoY- 
ables  is  considered  a  universal  title.  3  A. 
177,  Succession  of  Sinnott. 


If  testator,  after  several  legacies,  n^lve 
all  the  remainder  of  his  estate  to  one,  and 
the  previous  legacies  fail,  or  are  reduced, 
the  amounts  reduced  and  the  legacies  which 
have  failed  go  to  the  le^timate  heirs  and 
not  legatees  under  the  universal  title.  12 
R.  56,  Compton  vs.  Prescott;  1606,  1704. 
1709. 


Art.  1613   [1605].    Legatees  under,   Have  No  Seizin. 

Legatees  under  a  universal  title  are  bound  to  demand  the  delivery, 
of  the  heirs  to  whom  a  proportion  of  the  eflFects  is  reser\'ed  by  law ; 
in  default  of  heirs,  of  the  universal  legatees ;  and  in  default  of  those, 
of  the  next  heirs  in  the  order  established  in  the  title :  O/  SuC" 
cessions. 

C.  N.  1011  (lit).;  6  Toul.,  115;  18  A.  286,  288. 

Art.  1614  [1606].  Debts  and  Charges;  Liability  of  Leg- 
atee under.  The  legatee  under  a  universal  title  is  bound,  like 
the  universal  legatee,  for  the  debts  and  charges  of  the  succession, 
personally  for  his  part,  and  in  case  of  mortgage  on  his  portion,  for 
the  whole. 

1424,  1430,  580,  1611,  1611;  C.  N.  1012  (lit),  610,  612,  871,  1009;  4  Toul.,  441, 
623,  531 ;  5  Toul.,  741 ;  8  L.  43;  6  A.  199. 

Art.  1615  [1607].  Particular  Legacies.  When  the  testator 
has  disposed  only  of  a  proportion  of  the  disposable  portion,  and  has 
done  it  under  a  universal  title,  the  legatee  under  this  title  is  bound 
to  contribute  with  his  natural  heirs  to  the  payment  of  particular 
legacies. 

1633;  C.N.  1013  (lit). 

Art.  1616  [1608].  Palcidian  Portion,  or  Fourtli,  abol- 
ished. In  no  case  can  the  instituted  heir,  under  whatever  title  he 
may  be,  claim  the  falcidian  portion,  that  is  the  fourth  which  the 
law  authorized  the  testamentary  heir  to  retain  from  the  succes 
sion,  in  case  more  than  three-fourths  of  it  were  absorbed  by  the 
legacies ;  this  right  being  abolished. 

Institutes,  173. 
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SECTION  3. 
Of  Disinherison. 

Art.  1617  [1609].  Disinherison  of  Forced  Heirs.  Forced 
heirs  may  be  deprived  of  their  legitime,  or  legal  portion,  and  of  the 
seizin  panted  them  by  law,  by  the  effect  of  disinherison,  by  the 
testator,  for  just  cause,  and  in  the  manner  hereafter  prescribed. 

Disinherison  is  entirely  neglected  by  the 
Code  Napoleon.  5  Toul.  671. 

Art.  1618  ]1610].  Form  Essential  to.  A  disinherison,  to 
be  valid,  must  be  made  in  one  of  the  forms  prescribed  for  testa- 
ments. 

Art.  1619  [1611].  Must  be  by  Name,  Express  and  for 
Just  Cause.  The  disinherison  must  be  made  by  name  and  ex- 
pressly, and  for  a  just  cause,  otherwise  it  is  null. 

Art.  1620  [1612].  Causes  Limited  by  Law.  There  are 
no  just  causes  for  disinherison  but  those  expressly  recognized  by 
law,  in  the  following  articles. 

Art.  1621  [1613].  Causes  for  Disinherison  of  Children. 

The  just  causes  for  which  parents  may  disinherit  their  children 
are  ten  in  number,  to-wit : 

1.  If  the  child  has  raised  his  or  her  hand  to  strike  the  parent, 
or  if  he  or  she  has  actually  struck  the  parent ;  but  a  mere  threat 
is  not  sufficient. 

2.  If  the  child  has  been  guilty,  towards  a  parent,  of  cruelty, 
of  a  crime  or  grievous  injury. 

3.  If  the  child  has  attempted  to  take  the  life  of  either  parent. 

4.  If  the  child  has  accused  a  parent  of  any  capital  crime, 
except,  however,  that  of  high  treason. 

5.  If  the  child  has  refused  sustenance  to  a  parent,  having 
means  to  afford  it. 

6.  If  the  child  has  neglected  to  take  care  of  a  parent  become 
insane. 

7.  If  the  child  refused  to  ransom  them,  when  detained  in 
captivity. 

8.  If  the  child  used  any  act  of  violence  or  coercion  to  hinder 
a  parent  from  making  a  will. 

9.  If  the  child  has  refused  to  become  security  for  a  parent, 
having  the  means,  in  order  to  take  him  out  of  prison. 

10.  If  the  son  or  daughter,  being  a  minor,  marries  without 
the  consent  of  his  or  her  parents. 

Kov.  Rec.  L.  1,  tit.  7,  p.  6;  901 :  2  A.  293. 

Art.  1622   [1614].   Disinherison  of  Descendants.    The 

ascendants  may  disinherit  their  legitimate  descendants,  coming  to 

365 

Digitized  by  VjOOQIC 


Art,  1623.  Civil  Code  op  Louisiana. 

their  succession,  for  the  first  nine  causes  expressed  in  the  preced- 
ing article,  when  the  acts,  of  ingratitude  there  mentioned  have 
been  committed  towards  them,  instead  of  towards  their  parents ; 
but  they  can  not  disinherit  their  descendants  for  the  last  cause. 

Art.  1623  [1615].  Causes  for  Disinherison  of  Parents. 

Legitimate  children,  dying  without  issue,  and  leaving  a  parent, 
can  not  disinherit  him  or  her,  unless  for  the  seven  following  causes, 
to-wit: 

1.  If  the  parent  has  accused  the  child  of  a  capital  crime,  ex- 
cept, however,  the  crime  of  high  treason ; 

2.  If  the  parent  has  attempted  to  take  the  child's  life ; 

3.  If  the  parent  has,  by  any  violence  or  force,  hindered  the 
child  from  making  a  will ; 

4.  If  the  parent  has  refused  sustenance  to  the  child  in  neces- 
sity, having  the  means  of  aflFording  it ; 

5.  If  the  parent  has  neglected  to  take  care  of  the  child  while 
in  a  state  of  insanity ; 

6.  If  the  parent  has  neglected  to  ransom  the  child  when  in 
captivity ; 

7.  If  the  father  or  mother  have  attempted  the  life,  the  one  of 
the  other,  in  which  case  the  child  or  descendants  making  a  will 
may  disinherit  the  one  who  has  attempted  the  life  of  the  other. 

1  Feb.  part  1,  Sec.  5,  n.  146. 

Art.  1624  [1616].  Hention  of  Cause  in  Wiii  and  Proof 
of  Facts  by  Heirs.  The  testator  must  express  in  the  will  for 
what  reasons  he  disinherited  his  forced  heirs  or  any  of  them,  and 
the  other  heirs  of  the  testator  are  moreover  obliged  to  prove  the 
facts  on  which  the  disinherison  is  founded ;  otherwise  it  is  null. 

1711. 

According  to  the  Roman  Imw  the  disin- 
herison was  without  any  condition. 
XXVIII,  T.  2,  1.  3,  §1;  3  Savigny,  124. 

SECTION  4. 
Of  Particular  Legates, 

Art.  1625  [1618].  Particular  Legacies.  Every  legacy, 
not  included  in  the  definition  before  given  of  universal  legacies 
and  legacies  under  a  universal  title,  is  a  legacy  under  a  particular 
titje. 

C.  N.  1014. 

Universal  legacies,  1616 ;  Legacies  under 
universal  title,  1612. 

Art.  1626  [1619].  Rights  of  Particular  Legatee;  Pro- 
ceeds, Interest.    Every  legacy  under  a  particular  title  gives  to  the 
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legatee,  from  the  day  of  the  testator's-  death,  a  right  to  the  thing 
bequeathed,  which  right  may  be  transmitted  to  his  heirs  or 
assigns ;  and  this  takes  place  as  well  in  testamentary  dispositions, 
universal  or  under  a  universal  title,  as  in  those  made  under  a  par- 
ticular title. 

Nevertheless,  the  particular  legatee  can  take  possession  of  the 
thing  bequeathed,  or  claim  the  proceeds  or  interest  thereof,  only 
from  the  day  the  demand  of  delivery  was  formed,  according  to  the 
order  hereinbefore  established,  or  from  the  day  on  which  that 
delivery  was  voluntarily  granted  to  him. 

1636, 1698;  C.  N.  1014  (lit.) ;  3  Toul.,  281 ;  6  Toul.,  115, 512,  513, 530,  531 :  45  A.  967, 
Saccdfsion  of  Stephens;  17  L.  312;  13  A.  29;  24  A.  125. 


A  Mle  of  the  thin^  devised  is  a  revoca- 
tion of  testatueatary  disposition,  1695.  1 
Woods,  144,  Labatut  vs.  Frewitt. 

Executor  can  not  without  order  of  court 
change  bis  possession  into  that  of  the  lega- 
tee.   5  A.  643,  Bird  vs.  Succession  of  Jones. 

Delivery  must  be  demanded  of  the  exe- 
cutor l>efore  revenues  can  be  claimed.  26 
A.  241,  May  vs.  Ogden. 

Interest.— Interest  on  a  legacy  runs 
from  date  of  filing  tableaux  acknowledging 
it.    28  A.  603,  Succession  of  Breaux. 


Universal  legatee  must  discharge  inter- 
est.   11  L.  223,  Sarce  vs.  Dunager*8  Exr. 

When  universal  legatee  gets  order  to  sell 
in  order  to  pay  legatees  interest  runs.  34 
A.  448,  Ventress  vs.  Brown. 

Interest  is  due  from  judicial  demand,  and 
court  will  give  it  though  not  prayed  for. 
17  L.  332,  Duke  of  Richmond  vs.  Milne's 
Bx'rs.;  5  A.  199. 

A  particular  legatee  can  only  claim  in- 
terest from  the  day  the  demand  for  delivery 
was  made.  24  A.  125,  Succession  of  John- 
son. 


Art.  1627  [1620].  Demand  of  Delivery;  Thing  in  Pos- 
session of  Legatee.  The  legatee  is  not  bound  to  demand  the 
delivery  of  the  legacy,  if  the  thing  bequeathed  to  him  is  in  his  pos- 
session at  the  time  of  the  opening  of  the  succession,  but  he  is 
bound  to  give  it  up  for  the  purpose  of  contributing  to  the  pa3'ment 
of  debts,  in  case  it  be  liable  for  any. 

50  A.  833,  McNeely  vs.  McNeely. 

A  bequest  of  a  debt  carries  with  it  the 
interest  doe  on  it.  2  N.  S.  448,  Hepp  et  al. 
vs.  Lafonta*8  Ex*rs. 

Art  1628  [1621] .  Id.  By  Executor,  when  Also  Lega- 
tee. Neither  is  the  testamentary  executor,  who  has  the  seizin  of 
the  eflFects  of  the  succession,  and  who  is  at  the  same  time  a  legatee, 
bound  to  demand  the  delivery  of  his  legacy ;  he  can  retain  it  in  his 
possession  subject  to  the  same  restitution. 

60  A.  833,  McNeely  vs.  McNeely. 

Where  executor  is  le^tee,  demand  not 
neccaeary  to  entitle  him  to  interest.  33  A. 
1318f  Sacceesion  of  Ames. 


L 


Art.   1629  [1622].    Id.    Possession   Illegally  Taken  by 

Leg:atee.  The  legatee  who,  of  his  own  authority,  takes  posses- 
sion of  his  legacy,  is  bound  to  restore  the  fruits  and  pay  the  inter- 
est of  all  moneys  of  which  he  may  have  possessed  himself. 


6  A.  265,. Marcos  vs.  Barcos. 
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Art.  1630  [1623].  Id.  When  made  of  Executor,  or 
Heirs.  The  delivery  of  legacies  under  a  particular  title  must  be 
demanded  of  the  testamentary  executor,  who  has  the  seizin  of  the 
succession.  If  the  testamentary  executor  has  not  the  seizin,  or  if 
his  functions  have  expired,  the  legatees  must  apply  to  the  heirs. 

Dative  Executor,  3  A.  37,  Succession  of  D'Onray. 

Legatee  of  naked  ownership  can  not,  after  I  ecutors  delivery  of  the  property.  39  A.  466, 
usufructuary ^8  death,  demand  from  the  ex-  |  Succession  of  Piffet. 

Art  1631  [1624].  The  Interest  or  Proceeds  of  the  Thing 
bequeathed  shall  accrue  to  the  benefit  of  the  legated,  from  the 
day  of  the  decease,  without  his  having  brought  suit  for  the  same  : 

1.  When  the  testator  has  expressly  declared  in  his  will  to  that 
effect ; 

2.  When  an  annuity  or  pension  has  been  bequeathed  by  way 
of  maintenance. 

e.  N.  1015  (lit.) ;  5  Toul.,  513;  1  Feh.,  part  1,  cap.  1,  Sec.  11,  n.  183. 

Except  in  the  two  cases  specified  in  this 
article,  interest  is  due  only  from  demand. 
34  A.  456,  Ventress  vs.  Brown. 


Art,  1632  [1625].  The  Costs  of  Suing  for  Delivery  shall 
be  at  the  charge  of  the  succession,  unless  the  testator  has  directed 
otherwise,  and  provided  also  that  those  costs  shall  cause  no  deduc- 
tion of  the  legitime  reserved  to  the  forced  heirs. 

1611,  1614;  C.  N.  1016  (not  lit.) ;  5  Toul.,  524. 

Art.  1633  [1626].    Who  Liable  for  Particular  Legacies. 

The  heirs  of  the  testator,  or  other  debtors  of  a  legacy,  shall  be  per- 
sonally bound  to  dischargee  it,  each  in  proportion  to  the  part  that 
falls  to  him  in  the  succession. 

They  shall  be  bound  by  mortgage  for  the  whole,  to  the  amount 
of  the  value  of  the  immovable  property  of  the  succession  withheld 
by  them. 

3  A.  492,  Oarraby  vs.  Creditors;  C.  N.  1017  (lit.);  5  Toul.,  497,  517;  9  Toul., 
349. 


This  mortgage  or  privilege  must  be  in- 
scribed within  three  months  from  the  open- 
ing of  the  succession.  33  A.  284,  Succession 


of  Dupuy;   22  A.  391,  Ogle  vs.  King;  1611 
2dTrop.  Hyp.  432;   3229,3275. 


Art.  1634  [1627].  Particular  Legacies  Must  be  Dis- 
charged in  Preference  to  All  Others,  even  though  they  ex- 
haust the  whole  succession,  or  all  that  remains  after  the  payment 
of  the  debts  and  the  contributions  for  the  legitimate  portion,  in 
case  there  are  forced  heirs. 


17  L.  312. 

Even  thougti  they  eztiaast  the  whole  suc- 
cession. 2  B.  384^  Saccession  of  Milne. 

Such  legacies  are  paid  indiscriminately 
out  of  real  and  personal  estate,  and  are  a 
charge  on  the  whole  saccession,  and  de- 


scend to  the  heir  when  he  takes  possession 
as  a  personal  debt.  It  is  to  be  paid  in  pref- 
erence to  all  other  debts.  17  L.  321,  Duke  of 
Richmond  vs.  Milne^s  Execcutors. 

Interest  is  due  thereon.  M. 
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Art.  1635  [1628].  Legacies  of  Certain  Object,  or  witli 
Preference.  If  the  effects  do  not  suffice  to  discharge  the  par- 
ticular legacies,  the  legatees  t)f  a  certain  object  must  be  first  tak^n 
out.  The  surplus  of  the  effects  must  then  be  proportionally  divided 
among  the  legatees  of  sums  of  money,  unless  the  testator  has 
expressly  declared  that  such  a  legacy  shall  be  paid  in  preference 
to  the  rest,  or  that  the  legacy  is  given  as  a  recompense  for  services. 

36  A.  54,  Succession  of  Geddes. 

Art.  1636  [1629].  What  Delivered.  The  legacy  be- 
queathed  shall  be  delivered  with  everything  that  appertains  to  it, 
in  the  condition  in  which  it  was  on  the  day  of  the  donor's  decease. 

2045;  C.  N.  1018  (lit);  5  Toul.  604;  6  Toul.  480. 

The  legacy  fails  if  the  thing  bfiqaeathed  I  1700— and  if  it  fail  since    his  death  without 
has  totally  perished  in  testator's  life  time,  |  the  faalt  of  the  heirs,  1701. 

Art.  1637  [1630].  Id.  Immovables;  Additions;  Im- 
provements; Enlarged  Inclosures.  When  the  person  who 
has  bequeated  the  property  of  an  immovable,  has  afterwards  aug- 
mented it  by  new  purchases,  the  property  so  purchased,  though  it 
be  contiguous,  shall  not,  without  a  new  disposition,  be  considered 
as  making  part  of  the  legacy. 

It  is  otherwise  as  to  improvements  or  new  buildings  raised  on 
the  ground  bequeathed  or  an  inclosure  of  which  the  testator  has 
enlarged  the  area. 

C.  N.  1019  (lit.) ;  6  Tool.  606. 

Art.  1638  [1631].  Mortgage,  or  Usufruct  on  Thing. 

If  prior  to  the  testament  or  subsequently,  the  thing  has  been 
mortgaged  by  the  testator  for  his  own  debt  or  for  that  of  another, 
or  if  it  be  burdened  with  an  usufruct,  he  who  is  to  pay  the  legacy 
is  not  bound  to  discharge  the  thing  bequeathed  of  the  encumbrance, 
unless  he  be  required  to  do  it  by  an  express  disposition  of  the 
testator. 

C.  N.  1020  (almost  lit.) ;  3  A.  175;  47  A.  1126,  Succession  of  Rabasse. 

Art.  1639    [1632].    Legacy   of  Property   of  Another. 

When  the  testator  has  bequeathed  a  thing  belonging  to  another 
person,  the  legacy  shall  be  null,  whether  the  testator  knew  or 
know  not  that  the  thing  did  not  belong  to  him. 

C.  N.  1021  (lit.);  6  Toul.  129;  5  Toul.  514,  526. 

Art.    1640   [1633].    Legacy  of  Indeterminate  Object. 

When  the  legacy  is  of  an  indeterminate  thing,  the  heir  is  not 
obliged  to  give  it  of  the  best  quality,  nor  can  he  offer  it  of  the 
worst. 

2156;  C.  N.  1022  (lit.) ;  5  Toul.  500,  502,  526;  7  Toul.  73. 

Art.  1641   [1634].    Legacy  to  Creditor  or  Servant,    A 

legacy  made  to  a  creditor  shall  not  be  deemed  to  be  in  compensa- 
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tion  of  the  debt,  nor  a  legacy  made  to  a  servant  in  compensation  of 
his  wages. 

2207;  C.  N.  1023  (lit.) ;  6  Toul.  504, 606. 

Does  not  apply  to  where  washes  are  not 
stipulated.  47  A.  1091,  Succegsion  of  Jack- 
son. 

Art.  1642  [1635].  Particular  Legatee's  Liability  for 
Debts.  The  legatee  by  a  particular  title  shall  not  be  liable  to  the 
debts  of  the  succession,  except  the  reduction  of  the  legacies  as  is 
before  provided,  and  except  the  action  of  mortgage  of  the  creditors. 

1430;  1431;  1502;  1511;  C.N.  1024  (lit.). 

Art.  1643   [1636].    Loss  or  Destruction  of  Thing.    The 

legacy  of  a  certain  object  is  extinguished  by  the  loss  of  the  object ; 
but  if  the  object  is  only  destroyed  in  part,  as  if  a  house  bequeathed 
has  been  destroyed  by  fire,  the  legacy  subsists  for  what  remains, 
that  is,  for  the  land  on  which  it  was  situated. 


SECTION  5. 
Of  the  Opening  and  Proof  of  Testaments^  and  of  Testamentary  Executors. 

Art.  1644  [1637].  Probate  Essential  to  Effect  of  Tes- 
tament. No  testament  can  have  effect,  unless  it  has  been  pre- 
sented to  the  judge  of  the  parish  in  which  the  succession  is  opened ; 
the  judge  shall  order  the  execution  of  the  testament  after  its  being 
opened  and  proved,  in  the  cases  prescribed  by  law. 

(Amended);  6  A.  104;  17  A.  189;  5  A.  265,  Marcos  v*.  Borcos;  C.  P.  192;  3N.  S. 
473,  Bradford  vs.  Beachamp ;  5  M.  668,  642,  Deshan  vs.  Jennings. 


Must  be  presented  to  judge    of    parish  |      Unless  the  appointment  of  an  executor  or 
where  testator  had  his  domicil  if  a  resident  !  curator  be  absolutely  void  acts  done  by  him 

are  valid.    Mere  illegality  of  appointment 


of  Che  State.    C.  P.  928,  929;  C.  C.  935. 

A  valid  will  must  be  given  effect  even  if 
proved  by  secondary  e^dence.  11  A.  124, 
Succession  of  Daniel  Clark. 


will  not  vitiate  acts  done  as  executor.  48 
A.  1268,  Vinet,  Executor,  vs.  Bres  and 
Richardson. 


Art.  1645  [1638].  Death  of  Testator.  The  execution  of 
a  testament  shall  not  be  ordered  until  the  decease  of  the  testator  has 
been  sufl&ciently  proved  to  the  judge  to  whom  the  testament  is  pre- 
sented. 

1688,  C.  p.  932. 

Art.  1646  [1639].  Probate  on  Proof  of  Testator's  Death. 

When  the  decease  of  the  testator  has  been  sufficiently  proved  to  the 
judge  to  whom  the  testament  is  presented,  he  shall  immediately 
proceed  to  open  it,  if  it  be  sealed,  and  to  the  proof  of  it  in  presence 
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of  the  notary  and  the  witnesses  who  were  present  at  the  making  of 
it,  and  who  are  on  the  spot,  or  dnly  called. 

Recmpilaoion,  L.  I.  an.  2,  tit.  4,  Ub.  5;  5  Toal.  498;  C.  P.  932,  933;  11  A.  124. 

Notice  to  Heirs.  Resident  jadge  may  I  heirs.    46  A.  247,  State  ex  rel.  Gebelln  vs. 
grant  reasonable  delay  to  attorney  for  absent  |  Backner,  Judge. 

Art.  1647  [1640].  Id.  Nuncupative  Testaments  Re- 
ceived by  Public  Acts  do  not  require  to  be  proved,  that  their 
execution  may  be  ordered;  they  are  full  proof  of  themselves, 
unless  they  are  alleged  to  be  forged. 

1678;  C.  p.  933. 

Art.  1648  [1641].  Id.  Nuncupative  Testaments  Under 
Private  Signature  can  not  be  executed  until  they  have  been 
proved  by  the  declaration  on  oath  of  at  least  three  of  the  witnesses, 
who  were  present  when  they  were  made. 

Art.  1649  [1642].  Id.  The  Declaration  of  the  Wit- 
nesses required  for  such  proof  must  state  in  substance,  not  only 
that  they  recognize  the  testament  presented  to  them  as  being  the 
same  that  was  written  in  their  presence  by  the  testator  himself  or 
by  another  person  by  his  direction,  or  which  the  testator  had  writ- 
ten or  caused  to  be  written  out  of  their  presence,  and  which  he 
declared  to  them  contained  his  last  will,  as  the  case  may  be  ;  but 
also  that  they  recognize  their  signatures  and  that  of  the  testator  at 
the  foot  of  the  testament,  if  they  have  signed  it,  or  the  signature 
of  him  who  signed  for  them  respectively,  in  case  of  their  not  having 
signed  for  want  of  knowing  how. 

C.  P.  933,  938. 

A  will  may  be  proved  by  a  single  witness. 
12.  M.  639,  Bontherrey  vs.  Dreiix. 

Art.  1650  [1643].  The  Execution  of  Mystic  Testaments 

can  not  be  ordered,  until  they  have  been  in  like  manner  proved  by 
the  declaration  on  oath  of  at  least  four  of  the  witnesses  who  were 
present  at  the  act  of  superscription. 

1684. 

Art.  1651  [1644].  Id.  The  Declaration  of  the  Witnesses 

required  for  the  proof  of  mystic  testaments,  must  state  in  substance 
that  they  recognize  the  sealed  packet  presented  to  them  to  be  the 
same  that  the  testator  delivered  to  the  notary  in  their  presence, 
declaring  to  him  that  it  contained  his  testament,  and  also  that  they 
recognize  their  signatures  and  that  of  the  notary  at  the  foot  of  the 
act  of  superscription.  If  they  have  signed  it,  or  the  signature  of 
him  who  signed  for  them  respectively,  if,  not  knowing  how  to  write, 
they  did  not  themselves  sign  the  act  of  superscription. 
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Art.  1652  [1645].  Id.  Notary  as  Witness.  When  the 
notary,  who  has  passed  the  act  of  superscription,  is  one  of  the  wit- 
nesses appearing,  his  declaration  on  oath,  with  that  of  two  witnesses 
only,  is  sufl&cient  proof  of  a  testament. 

Art.  1653  [1646].  Death  or  Absence  of  Some  of  Wit- 
nesses. If  any  of  the  witnesses,  who  were  present  at  the  making 
of  the  nuncupative  testament  under  private  signature,  or  at  the 
act  of  superscription  of  the  mystic  testament,  be  dead  or  absent,  so 
that  it  be  not  possible  to  procure  the  number  of  witnesses  prescribed 
by  law  for  proving  the  testament,  it  will  be  sufl5cient  to  prove  it  by 
the  declaration  of  the  witnesses  living,  who  are  in  the  State. 

Art.  1654  [1647].  Id.  Of  All  the  Witnesses.  If  none  of 
the  persons,  who  were  present  at  such  acts,  are  living  in  the  State, 
but  all  are  absent  or  deceased,  it  will  be  sufficient  for  the  proof  of 
the  testament  if  two  credible  persons  make  a  declaration  on  oath 
that  they  recognize  the  signatures  of  the  diflFerent  persons,  who 
have  signed  the  will  or  the  act  of  superscription. 


Art.  1655  [1648].  Olographic  Testament;  How  Pro- 
bated. The  olographic  testament  shall  be  opened,  if  it  be  sealed ; 
and  it  must  be  acknowledged  and  proved  by  the  declaration  of  two 
credible  persons,  who  must  attest  that  they  recognize  the  testament 
as  being  entirely  written,  dated  and  signed  in  the  testator's  hand- 
writing. The  judge  shall  interrogate  the  witnesses,  under  oath, 
touching  their  knowledge  of  the  testator's  handwriting  and  signa- 
ture, and  shall  satisf j^  himself  that  they  are  familiar  therewith, 
making  mention  of  the  whole  in  his  proces  ve7  dal  thereof. 

(The  foregoing  article  is  given  as  amended  by  Act  119  of  1896,  p.  168) ;  1588;  11  A. 
124;  18  A.  419,444. 


Witnesses  before  Act  119  of  1896  must 
have  ^eeu  the  testator  write  and  sign.  Ex- 
P^rts  can  corroborate  in  case  of  dispute. 
31  A.  315.  Succession  of  Both.  Women  can 
testify.    lb. 

Where  will  is  resisted  as  a  forgery  burden 
of  proof \^  on  person  offering  it.  38  A.  123, 
Succession  of  Gaines. 

If  necessary  evidence   Is  not   produced 


judgment  should  merely  be  one  of  non-suit. 
33  A.  368,  Succession  of  Lopez. 

Will  proved  by  two  witnesses  and  other 
evidence.    45  A.  211,  Succession  of  Morvant. 

Women  may  be  witnesses  to  an  olo- 
^phic  will.  9  A.  148,  Succession  of  Sarah 
Eubanlro. 

The  expression  of  a  legacy  in  figures  does 
not  invalidate  olographic  will.  49  A.  107. 
Succession  of  Vanhille. 


Art.  1656  [1649].  Opening  of  Envelope  Containing 
Nuncupative  Will.  When  a  nuncupative  testament  has  been 
put  under  an  envelope,  or  sealed,  merely  through  precaution  on  the 
part  of  the  testator,  without  any  act  of  superscription  or  any  indica- 
tion of  the  names  of  the  witnesses  who  have  signed  the  testament, 
the  judge  shall  open  it  in  the  presence  of  the  party  requiring  it, 
and  of  two  witnesses  called  in  for  that  purpose. 

C.  p.  934. 
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Art.    1657    [1650].    Order   of  Execution    and    Filing. 

When  the  judge  has  complied  with  all  the  formalities  required  for 
opening  and  proving  a  testament,  he  shall  order  its  execution,  and 
he  shall  moreover  direct  that  such  testaments  as  have  not  been 
passed  by  public  act,  be  filed,  after  having  inscribed  on  them  his 
paraph  ne  varietur^  at  the  top  and  bottom  of  each  page. 

C.  P.  935,  940,  943. 

Art.  1658  [1651].  Testamentary  Executors.  The  exe- 
cution of  the  dispositions,  contained  in  testaments,  is  usually  con- 
fided by  the  testators  to  one  or  more  testamentary  executors. 

430,  Labadie  vs.  Guerin ;  1  N.  S.  243,  Lafon's  Executors 


C.  N.  1025;  20  A.  81;  5L 
V8.  Gravler. 


Where  there  are  two  executors  and  only 
one  qualifies,  he  receives  the  entire  com- 
mission. 35  A.  1035,  Succession  of  Boden- 
heimer;  25  A.  320. 

Where  succession  owes  no  debts,  and 
the  will  contains  no  legacies,  the  appoint- 


ment of  an  executor  is  inoperative.    32  A. 
321,  Succession  of  Walker. 

Mere  illegality  in  appointment  of  execu- 
tor will  not  vitiate  his  acts.  39  A.  6C.  Webb 
vs.  Keller;  32  A.  364,  Estate  of  Altemus;  30 
A.  268,  Succession  of  Dougart. 


Art.  1659  [1652].  Seizin  of  Executors.  The  testator 
may  give  his  testamentary  executor  the  seizin  of  the  whole  of  his 
succession,  or  only  of  a  certain  determinate  portion,  according  as 
he  has  expressed  himself,  saving  the  restrictions  contained  in  the 
following  articles. 

But  this  seizin  can  not  continue  beyond  a  year  and  a  day 
from  the  decease  of  the  testator,  if  he  died  in  the  State,  or  from 
the  day  on  which  his  death  was  first  known,  if  he  died  out  of  the 
State. 

If  the  testator  has  not  granted  the  seizin  to  the  testamentary 
executor,  the  latter  can  not  require  it. 

6  L.  97,  Executors  of  Hart  vs.  Boni;  1  N.  S.  244;  C.  P.  123;  C.  N.  1026,  1027;  1  L. 
165;  10  L.  29;  16  L.  69;  46  A.  128,  Succession  of  Massey ;  50  A.  831,  McNeely  vs.  Mc- 
Xeely. 


L'^execntaire  testamentaire  est  un  man- 
dataire,  3  Zach.  182. 

Executors  can  sue  for  partition  of  part- 
nership property.  44  A.  52,  Smith  vs. 
Sinnott. 

The  will  can  not  confer  extra  powers  on 
executors.  15  L.  78,  Percy  vs.  Provon's  Ex- 
ecutor. 

If   will    direct   executor   to  invest  and 


mana^  funds  for  a  longer  period  than  one 
year,  the  clause  will  be  considered  as  not 
written.  15  L.  73,  Percy  vs.  Provon's  Ex- 
ecutor. 

Executor  may  administer.  12  A.  611, 
Succession  of  John  Boyd;  1676. 

Notice  must  be  given  to  forced  heirs  of 
application  to  sell  the  property  of  a  suc- 
cession.   3  B.  35,  Succession  of  Bowles. 


Art^  1660  [1653].  Id.  Intention  of  Testator  to  Grant. 

The  testator  may  express  his  intention  to  grant  the  seizin  of  his 
estate  to  the  testamentary  executor,  either  in  express  terms,  by 
authorizing  him  to  take  possession  of  the  whole^  or  a  part  of  the 
estate  of  his  succession  after  his  death^  or  by  merely  appointing 
him  testamentary  executor  and  detainer  of  his  estate ;  the  word 
detainer  suflGiciently  announcing  that  the  executor  is  to  be  seized 
of  the  property  of  the  succession. 
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But  if  the  executor  testamentary  be  merely  appointed  testa- 
mentary executor,  without  any  other  power,  his  functions  are  con- 
fined to  see  to  the  execution  of  the  legacies  contained  in  the  will, 
and  to  cause  the  inventory  and  other  conservatory  acts  of  the 
property  of  the  succession  to  be  made. 

1670;  0.  p.  123;  12  A.  611,  Sucoession  of  Boyd;  15  L.  69;  12  A.  898;  46  A.  128,  Sac- 
cessioD  of  Massey. 


Commission.—- A  testamentary  •xecutor 
having  qualified  can  not  be  deprived  of 
commission  because  heirs  and  legatees  have 
agreed  to  make  a  distribution.    33  A.  1166. 

Seizin.— The  intention  to  grant  the  seizin 
may  be  inferred  from  the  nature  of  the  dis- 
position.   26  A.  195,  Sucoession  of  Hale. 

What  is  not  the  equivalent  of  seizin.    12 


A.  898,  Succession  of  Boatwright;  10  L.  29, 
Anderson ^s  Heirs  vs.  Anderson's  Heirs. 

Seizin:  fees  of  executor.  12  L.  73,  Rob- 
uam's  Heirs  vs.  Robuam's  Ex'rs. 

DuTiBS.— The  executor  must  execute  the 
dispositions  of  the  will  as  they  are  written. 
37  A.  346,  Succession  of  Nicholson. 


Art*  1661  [1654].  Attorney  for  Absent  Heirs.  When  of 
the  testator's  heirs  some  are  absent  and  not  represented  in  the 
State,  the  judge  shall  appoint  for  them  a  counsel,  whose  duty  it 
shall  be  to  assist  for  them  at  the  inventory  of  the  eflFects  left  by 
the  testator,  to  take  care  of  their  interests,  and  to  oppose  everything 
which  may  prejudice  the  same. 

1210:  6  M.  506,  Johnson  vs.  Davidson;  C.  P.  1009;  6  L.  663;  12  L.  74;  15  L.  66,  69; 
7  R.  167. 

Attorney  for  absent  heirs  can  not  bring 
suit  to  annul  the  ^111.  15  L.  66,  Mix's  Absent 
Heirs  vs.  Mix's  Executors  and  Legatees. 

Art.  1662  [1655].  Id.  Duties  of.  It  shall  also  be  the  duty 
of  this  counsel  to  inform,  with  all  possible  diligence,  those  whom 
he  represents  of  the  opening  of  the  succession,  and  to  correspond 
with  them ;  and  when  he  has  once  accepted  this  charge,  he  can  not 
divest  himself  of  it,  until  the  heirs  have  sent  their  power  of  attor- 
ney, or  until  the  succession  is  liquidated. 

1217. 


Art.  1663  [1656].    Executors,  Who  Incapable  of  Being. 

He  who  can  not  obligate  himself  can  not  be  a  testamentary  executor. 

1782;  C.  N.  1028  (lit.) ;  5  Toul.  636. 

Person  named  as  executor  shoald  not  be  An  executor  binds  the  universal  legatee 

appointed  when  he  is  in  prison  charged  until  this  last  makes  himself  a  party.    7  A. 

with  the  murder  of  testatrix.    36  A.  535,  367,  Coulter  vs.  Cresswell ;  1676. 
Succession  of  Kate  Townsend. 


Art.  1664  [1657].  Id.  A  Married  Woman  can  not  accept 
a  testamentary  executorship  without  the  consent  of  her  husband. 

If  there  is  between  them  a  separation  of  property,  she  may 
accept  it  with  the  consent  of  her  husband,  or,  on  his  refusal,  she 
may  be  authorized  by  the  court,  conformably  to  what  is  prescribed 
by  the  title :  Of  Husband  and  Wife. 

(The  flret  clause  of  this  article  is  lilse  1029  C.  N.) ;  24  A.  47. 


If  the  wife  do  acoept  a  testamentary  exe- 
cutorship she  can  not  sue  or  be  sued  unless 


her  husband  is  a  party.   2  R.  868,  Dussumier 
vs.  Coiron;  3  Zach.  182;  C.  0. 122, 124, 125. 
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Art.  1668. 


Art.  1665  [1658].    Id.  A  Minor  can  not  be  testamentary 
executor,  even  with  the  authorization  of  his  tutor  or  curator. 

1782;  C.  N.  1030  (lit.). 

An  emancipated  minor  can  be.    12  A. 
156,  Succession  of  Lyne. 


Art.  1666  [1659].  Seals  and  Inventory.  The  testamentary 
executor  shall  cause  the  seals  to  be  afl5xed,  if  there  be  any  minor, 
interdicted  or  absent  heirs;  he  shall  cause  an  inventory  of  the 
property  of  the  succession  to  be  made,  in  the  different  parishes  in 
which  the  testator  has  left  property,  by  the  parish  recorder  or  by 
any  notary  public  duly  authorized  to  that  effect  by  the  judge. 


(Amended) ;1089;  5  Tool.,  580;  C.  N.  1031. 


Duties  of  executor.    3  Zaehariae,  185. 

Executor  may  administer.  12  A.  611, 
Succession  of  Boyd;  C.  C.  1676. 

No  executor  de  son  tort  in  oar  law.  12  A. 
245,  Walworth  vs.  Ballard. 

In  what  respect  the  power  of  the  the  ex- 
ecutor exceeds  that  of  an  administrator.  33 
A.  888,  Turley  vs.  Dreyfus;  35  A.  612,  Tur- 
ley  vs.  Dreyfus ;  13  Howard,  Hill  vs.  Tucker. 

Executor  binds  the  universal  legatee  until 
this  last  makes  himself  a  party  to  the  suit. 
7  A.  367,  Coulter  vs.  Oresswell;  1676. 


li  when  he  presents  the  will  he  does  not 
pray  for  letters  he  is  presumed  to  have  de- 
clined. Act  of  1842,  p.  302,  Sec.  4;  Acts  of 
1850,  No.  250. 

Intermeddler  need  not  he  criminaiiy  con- 
victed before  he  can  be  civilly  sued.  Peet, 
Yale  &  Bowling  vs.  Nalle  &  Cammack,  30 
A.  949. 

Inter  meddler's  liability  to  minors  is  /re- 
scribed  by  ten  years  from  their  majority. 
Succession  of  Richmond,  35  A.  858. 


Art.  1667  [1660].  Heirs  Notified  of  Taking  of  Inven- 
tory. The  presumptive  heirs  present,  and  the  counsel  of  the 
absent  heirs  must  be  notified  to  attend  at  the  taking  of  the  inven- 
tory. 


Art.  1668  [1661].   Sale  of  Hovables  to  Pay  Debts.    In 

default  of  funds  sufl&cient  to  discharge  the  debts  and  legacies  of 
sums  of  money,  the  testamentary  executor  shall  cause  himself  to 
be  authorized  by  the  court  to  sell  the  movables,  and  if  they  are  in- 
sufficient, the  immovables,  to  a  sufficient  amount  to  satisfy  those 
debts  and  legacies. 


9  A.  107,  112;  12  A.  222,  611;  18  A.  59. 

Executor  can  not  at  the  risk  of  the  suc- 
cession carry  on  planting  operations  and 
make  contracts  therefor.  32  A.  133,  Flor- 
sheim  Bros.  vs.  Holt. 

Legatees  can  not  delay  sale.  7  A.  282, 
Union  Bank  of  Louisiana  tb.  Executors  of 
John  McDonogh. 

Heirs  may  enjoin  sale  asked  for  by  exec- 
utor when  debts  of  succession  are  unliqui- 
dated and  contested.  31  A.  802,  State  ex 
rel.  Moore  vs.  Judge. 

Order  to  -sell  to  pay  legatees  recognized 
by  judgment  can  not  be  appealed  from.  30 
A.  233,  State  ex  rel,  McCloskey  vs.  Judge. 

Not  necessary  to  demand  account  before 


ordering  executor  to  sell  to  pay  debts.    33 
A.  343,  Succession  of  Tabor. 

For  sale  of  stock  of  non-resident  deced- 
ents without  order  of  court.  R.  S.  313;  Act 
47  of  1877,  p.  60;  Act  109  of  1888,  p.  173. 

If  the  executor  die  pending  proceedings 
for  a  sale,  his  death  does  not  annul  the 
order  or  arrest  the  sale.  46  A.  128,  Succes- 
sion of  Massey. 

Validity  of  an  **  ^arte  order  of  sale  by 
an  executor  may  be  assailed  by  rule.  42  A. 
118,  Succession  of  Thompson. 

Probate  court  must  sell  mortgage  prop- 
erty on  terms  fixed  in  accordance  with  the 
mortgage.    Ibid. 
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Art.  1669  [1662].  Sale  of  Immovables.  Except  in  the 
cases  provided  for  in  the  preceding  article,  he  can  not  cause  the 
immovables  to  be  sold,  unless  he  is  authorized  by  the  will  to  do  so. 

1670  and  notes,  1668  and  notes;  7  L.  368,  Dunlap  ys.  Bailey. 


When  the  will  directs  that  a  sale  be  made 
an  order  to  sell  is  valid;  and  if  the  executor 
die  pending  the  proceedings  for  the  sale, 


his  death  does  not  annul  the  order  or  arrest 
the  sale.    46  A.  126,  Succession  of  Massey. 


Art.  1670  [1663].  Executors  and  Curators  of  Vacant 
Successions.  The  testamentary  executor  shall  proceed  to  the 
sale  above  mentioned  and  to  the  payment  of  the  debts  of  the  suc- 
cession, in  the  same  manner  as  is  prescribed  for  curators  of  vacant 
successions. 

1162,  1163, 1164, 1165, 1166  et  seq,;  C.  P.  990,  992;  Act  of  1868,  p.  120;  18  A.  59;  50  A. 
832,  McNeeley  vs.  McNeeley. 


Executor  can  not  run  an  estate  in  debt. 
In  order  to  work  a  place  must  obtain  order, 
«tc.  23  A.  428,  Carroll,  Hay  &  Co.  vs.  Mrs. 
Davidson ;  21  A.  286,  Livingston  vs.  Ganssen. 

An  executor,  also  universal  legatee  after 
qualifying  as  executor,  can  not  by  his  own 
act  without  authority  from  court  change  his 
position  to  that  of  universal  legatee  in  pos- 
session, and  as  such  sell  the  succession 
property.    39  A.  65,  Webb  vs.  Killer;  87  A. 


408«  Succession  of  Townsend;  35  A.  382> 
Succession  of  Frazier;  38  A.  865,  Townsend 
vs,  Sykes. 

See  Contra,    30  A.  935,  Wells  vs.  Wells. 

A  sale  by  an  executor  under  a  will  subse- 
quently shown  to  be  null,  is  valid.  27  A. 
563,  Green  vs.  Baptist  Church. 

See  Contra,  2  R.  258 ;  8  A.  271 ;  8  A.  378; 
6  How.  550. 


Art.  1671  [1664].  Heirs  Take  Seizin.  The  heirs  can,  at 
any  time,  take  the  seizin  from  the  testamentary  executor,  on  oflFer- 
ing  him  a  sum  sufl&cient  to  pay  the  movable  legacies  and  on  com- 
plying with  the  requirements  of  Article  1012. 

(Amended);  2  R.  383,  Succession  of  Milne;  48  A.  162, 178,  Succession  of  McCan; 
49  A.  1180,  Succession  of  Beauregard;  49  A.  1589,  Hart  vs.  Connolly. 


Putting  Hbirs  in  Pomession.— Widow 
as  tutrix  of  her  minor  children  may  claim 
possession,  13  L.  6,  Clagues^  Widow  vs. 
€lagues*  Executors. 

Major  heirs  may  demand  possession  even 
though  there  be  minor  heirs.  36  A.  46, 
Succession  of  Baumgarden.  But  see  35  A. 
127,  Succession  of  Baumgarden. 

An  executor  may  himself  sell  succession 
property.    32  A.  265,  Campbell  vs.  Owens. 

Le  mandat  confer^  a  Tex^cuteur  testa- 
inentaire  est  obligatoire  pour  les  heretiers  ou 
l^gataires  universels  du  testateur.  Ceux-ci, 
ni  peuvent  done  ni  le  revoquer  a  la  gr6 
restreindre  les  pourvoirs  qui  y  sont  attaches. 
3  Zach.,  p.  182,  Sec.  715. 


If  legatees  consent  and  creditors  do  not 
object  heirs  may  he  put  in  possession  before 
payment  of  legacies.  30  A.  128,  Succession 
of  Boutt6. 

Heirs  not  bound  to  tender  amount  of 
debts,  fees  and  charges  due  by  estate.  34 
A.  21,  Succession  of  Charmbury. 

Executors  may  appeal  officially  from  or- 
der putting  heirs  in  possession.  35  A.  127, 
Succession  of  Baumgarden;  35  A.675;  34  A. 
21,  Succession  of  Charmbury. 

Creditors  of  heirs  can  not  sell  succession 
property  so  as  to  deprive  the  executor  of 
the  administration  thereof.  33  A.  602, 
Dreyfus  vs.  Richardson  &  May. 


Art.  1672  [1665].  Id.   Executors  Continuing  Duty.  The 

testamentary  executor  is  bound,  even  after  the  expiration  of  his 
seizin,  to  see  the  testament  faithfully  executed. 

Acts  1855,  March  12;  46  A.  129,  Succession  of  Massey. 
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Art.  1676 


Executor  may  appeal  wh^re  he  has  no  in- 
dividaal  interest.  34  A.  25,  Succession  of 
Oharmbury. 

Testamentary  executors,  after  being 
Anally  discharged  by  a  judgment  from  their 
trust  as  such,  have  no  authority  to  institute 
a  suit  to  enforce  the  provisions  of  a  will.  16 
A.  180,  Rost  &  Montgomery  vs.  Executors 
of  Dayal. 

Functions  of  executors  cease  when  they 


have  paid  debts  and  legacies  and  rendered 
an  account.  They  have  no  mission  to  liqui- 
date and  partition  the  community.  36  A. 
963,  Succession  of  Geddes. 

Testator  can  not  direct  executors  to  re- 
main in  office  in  charge  of  the  property  un- 
til the  majority  of  the  legatee.  48  A.  146, 
Succession  of  McCan ;  49  A.  1176,  Succession 
of  Beauregard  (overruling  Succession  of 
Macias,  31  A.  127,  and  38  A.  56,  Succession 
of  Strauss). 


Art.  1673.    Executor's  Term  of  Office ;  New  Security. 

Executors  shall  continue  in  office  until  the  estate  shall  be  finally 
wound  up.  Any  creditor  or  person  interested  shall  have  the  right 
to  require  that  they  shall  give  new  or  additional  security  for  the 
faithful  performance  of  their  duties  as  often  as  once  in  every  twelve 
months,  and  oftener,  if  the  court,  on  motion  to  that  effect,  may 
judge  it  to  be  necessary. 

(New  Article) ;  1195;  33  A.  605;  Dreyfus,  Executor,  vs.  Richardson  &  May;  R.  S.  10 
1108,  1466,  8698;  46  A.  1134,  Calvert  vs.  Boulmet;  but  see  48  A.  178,  Succession  of  McCan, 
and  49  A.  1180,  Succession  of  Beauregard. 


Art.  1674  [1666].    Annual  Account  of  Executor.    The 

testamentary  executor  is  bound  to  render  an  annual  account  of  his 
administration,  reckoning  from  the  day  of  his  appointment. 

The  judgment  homologating  the  account  shall  be  prima  facie 
evidence  of  the  correctness  of  the  account  homologated. 

356,  1191;  0.  P.  1063;  R.  S.  9,  1107,  1465,  3697,  3851;  Acts  1837,  p.  96,  Sec.  6:  Acts 
1855,  No.  90. 

His  account  rendered  to  heir  and  univer- 
sal legatee  and  not  to  creditors.  5  Toul., 
Sec.  599;  13  L.  6  and  7,  Clague's  Widow  vs. 
Olague's  Executor. 

A  universal  legatee  who  has  also  qualified 
as  executrix,  and  who,  in  a  proceeding  to 
compel  her  to  give  bond,  has  been  desti- 
tuted, is  bound  to  render  an  account  as  ex- 
ecutrix, and  can  not  be  permitted  to  deny 


her  quality  as  executrix  and  set  up  that  she 
has  accepted  unconditionally,  as  universal 
legatee,  and  has  held  the  estate  not  as 
executrix,  but  as  owner.  35  A.  381,  Succes- 
sion of  Frazier. 

The  account,  with  vouchers  to  support  it, 
is  prima  fade  correct.  3  R.  286,  Succession 
of  William  Frantum. 


Art.  1675  [1668] .  Payment  Into  State  Treasury  When 
Heirs  Absent.  When  the  heirs  are  absent,  the  testamentary 
executor  must  pay  into  the  treasury  of  the  State  the  balance  in 
favor  of  the  succession,  in  ten  days  after  the  approval  and  final 
settlement  of  his  account,  if  he  live  within  fifty  miles  of  the 
Treasurer's  office,  and  if  he  reside  at  a  further  distance,  he  shall  be 
allowed  one  day  for  every  twenty  miles  in  addition  to  the  above 
time. 


(Amended.) 

But  the  testater  can  not  continue  the  ex- 
ecutor in  ofiQce  or  extend  the  period  of  bis 
service  more  than  one  year.  13  L.  7,  Clague's 
Widow  vs.  Clague's  Executor. 


If  the  will  does  not  give  the  executor 
seizin  of  the  estate  he  is  not  responsible  for 
anything  more  than  he  has  received.  1  R. 
5,  Grubb  et  al,  vs.  Henderson. 


Art.  1676  [1669].    Defence  of  Suits  by  Executors.    The 
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Art.  1677. 


Civil  Code  of  Louisiana. 


testamentary  executor,  even  after  the  expiration  of  his  administra- 
tion, is  bound  to  continue  to  defend  the  .suits  commenced  by  or 
against  him  on  account  of  the  succession,  until  the  heirs  appear 
or  cause  themselves  to  be  represented. 

7  A.  867,  Coulter  vs.  Cresswell;  C.  P.  123, 1179, 1666;  Acts  of  1828,  p.  166;  7  N.  S.  616. 


He  is  not  bound  to  defend  suits  after  his 
discharge.  24  A.  293,  Norris  vs.  Collins. 

Executor's  functions  cease  when  be  has 
paid  debts  and  legacies.    He  can  not  pro- 


long his  administraticn  for  the  purpose  of 
effecting  by  suit  a  liquidation  of  the  com- 
munity and  a  partition,  even  if  joined  by 
the  heirs  in  such  suit.  36  A.  963,  Succes- 
sion of  Geddes. 


Art.  1677  [1670].  Executor  Not  Bound  to  Accept ;  Se- 
curity. The  testamentary  executor  is  not  bound  to  accept  the 
executorship,  nor  to  give  security  when  he  does  accept  it,  unless 
there  should  be  debts  due  by  the  succession,  or  property  in  pos- 
session thereof,  claimed  by  other  persons. 

Any  person  having  a  claim  for  money  against  the  succession, 
or  claiming  the  ownership  of  specific  property  in  possession  thereof, 
whether  such  claim  be  liquidated  or  not,  can  compel  the  testamen- 
tary executor  to  give  security  for  an  amount  exceeding  by  one- 
fourth  the  amount  of  money  or  the  appraised  value  of  the  property 
claimed. 

For  this  purpose  he  shall  present  in  open  court  or  in  cham- 
bers, to  the  judge  of  the  court  wherein  the  succession  has  been 
opened,  his  petition,  alleging  under  oath  the  sum  due  him  or  his 
ownership  of  the  property  described. 

It  shall  be  th^  duty  of  the  judge,  without  further  proceeding  or 
delay,  to  issue  his  order  commanding  the  testamentary  executor  to 
give  the  required  security  within  thirty  days  from  the  service  of 
the  order.  Should  the  testamentary  executor,  if  present  in  the 
parish,  or  in  his  absence,  his  agent  or  his  attomey-at-law,  fail  to 
furnish  the  required  security  within  the  delay  allowed,  it  shall  ipso 
facto  work  an  immediate  removal  of  the  testamentary  executor^  and 
the  judge  shall  appoint  a  dative  testamentary  executor. 

But  the  testamentary  executor  shall  not  be  required  to  give 
security  for  an  aggregate  sum  exceeding  one-fourth  over  and  ab3ve 
the  amount  of  the  inventory,  bad  debts  deducted,  and  the  securities 
may  be  furnished  from  any  part  of  the  State ;  and  no  proceeding 
under  this  article  shall  decide  in  any  manner  the  merit  of  the  claim 
against  the  succession. 

(Amended) ;  3  M.  247,  Clarli's  Executors  vs.  Farrar;  C.  P.  924;  R.  S.  433, 1100, 1460, 
1477,  2383, 3710;  Acts  1868,  No.  26;  Acts  1855,  March  14. 

If  executor  lives  out  of  the  State  he  must 
give  securitv.  Acts  of  1855  (p.  309.)  ;  R.  S. 
1460;  30  A.  4,  Watson  vs.  Bondurant. 


A  bond  filed  by  executor  in  the  absence 
of  law  or  order  of  Court  requiring  it  or  any 
demand  of  creditors  requirhig  it  &  a  purely 
voluntary  bond,  and  creates  no  obligations 
except  such  as  are  clearly  expressed  by  its 
terms.  41  A.  728.  Chretien  vs.  Bienvenu. 

Such  an  instrument  filed  in  printed  form 


without  filling  in  dates  or  amounts,  and 
naming  no  pr&cipal  obligor  and  defining 
no  principal  obligation  and  specifying  no 
condition  upon  which  the  obligation  of  the 
sure^  arises,  is  an  absolute  nullity.  41  A. 
728,  Chretien  vs.  Bienvenu. 

Universal  legatee,  who  is  also  executor, 
failing  to  ^ve  bond,  can  not  claim  as  heir. 
35  A.  381,  Succession  of  Frazier. 

After  order  giving  bond  has  been  render- 
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ed  the  merit  of  creditor's  claim  can  not  be 
inquired  into  by  executor  to  prevent  execu- 
tion on  the  bond.  88  A.  598,  Succession  of 
Frazier. 

Bond  must  be  one-fourth  over  the  amount 
of  the  debt.  81  A.  728,  Succession  of  Feray. 

If  the  will  doe?  not  give  the  executor 
seizin  of  the  estate  he  is  not  responsible 
for  anything  more  than  he  has  received 
possession  of.  1  R.  5,  Gruble  vs.  Hender- 
son. 

Failure  to  give  bond  as  ordered  ipso  facto^ 


destitutes  the  executor.  81  A.  727,  Succes- 
sion of  Feray;  40  A.  671,  Succession  of 
Guidry. 

After  judgment  putting  executor  in  pos-* 
session  as  heir,  security  may  be  required  if 
he  still  act  as  executor.  88  E.  698,  Succes- 
sion of  Frazier. 

Heirs  can  not  dispossess  the  succession 
representative  without  first  tendering  the 
amount  necessary  to  pav  the  charges  of  the 
succession.  88  A.  605,  Dreyfus,  £xr.,  vs. 
Richardson  &  May. 


Art.  1678  [1671].  Refusal  to  Accept.  If  the  testator  has 
omitted  to  name  a  testamentary  executor,  or  if  the  one  named 
refuse  to  accept,  the  judge  shall  appoint  one  eoc^officio. 

1182,  1596;  C.  P.  924,  925,  927,  928, 1014;  18  L.  892,  894;  8  A.  665;  18  A.  582;  R.  S. 
11, 1110, 1459, 1468;  4  L.  194,  Withers  vs.  Withers'  Executors:  10  L.  588,  Stewart's  Cura- 
tor vs.  Row. 

Public  Administrator  must  be  appointed 
dative  testamentary  executor.  Acts  of 
1870,  p.  120,  section  8. 

Where  testamentary  executor  is  absent 
and  a  dative  testameotary  executor  ap- 
pointed, the  latter  can  not  be  removed  by 


the  former.    Nicholson  vs.  Ogden  et  als.,  6 
A.  486.    80  A.  891,  Sharkey  vs.  Blackstone. 

Application  for  dative  executorship  must 
be  advertised  for  ten  days.  85  A.  404;  Suc- 
cession of  Gusman.  89  A.  294,  Pfarr  &  Kull- 
man  vs.  Belmont. 


Art.  1679  [1672].  Dative  Testamentary  Executor; 
Security.  The  testamentary  executor,  thus  appointed  by  the 
judge,  and  called  the  dative  testamentary  executor,  is  bound  to 
give  security  in  the  same  manner  as  curators  of  vacant  succes- 
sions. 

1041,1127:  18  L.  395. 


Bond  should  be  one-fourth  over  and 
above  the  amount  of  the  debt  of  the  suc- 
cession. 31  A.  728;  Succession  of  Francois 
Feray. 

The  judge  has  no  right  to  appoint  dative 


testamentary  executor  until  the  executor 
named  has  had  an  opportunity  to  accept 
or  refuse  the  trust.  17  L.  492;  State  vs. 
Judge  of  Probates  for  the  City  of  New 
Orleans. 


Art.    1680   [1673].   Executors'   Powers  Not  Heritable. 

The  powers  of  the  testamentary  executor  do  not  go  to  his  heirs. 

C.  N.  1032  (lit.) 

Art,  1681  [1674].  Several  Executors;  Powers  and  Lia- 
bility of  Each.  If  there  be  several  executors  who  have  accepted, 
any  one  of  them  may  act  for  them  all,  but  they  shall  all  be  respon- 
sible in  solido  for  the  property  subject  to  the  executorship  unless 
the  testator  has  divided  their  functions,  and  each  of  them  has  con- 
fined himself  to  that  which  to  him  was  allotted. 

C.  N.  1033;  3  M.  247,  Clark's  Executors  vs.  Farrar;  5  Toul.  546;  6  Toul.  606,  716;  15 
A.  899,  Baldwin's  Executors  vs.  Carleton;  11  R.  109;  1  A.  214;  3  A.  574. 


Heirs  can  not  deprive  an  execntor  of  his 
commission  by  goinff  into  possession  of  the 
property.    26  A.  326,  Hale  vs.  Salter. 

Executor  not  responsible  if  the  seizin 
is  not  given  him,  and  the  heirs   can  not 


recover  from   him   for   neglect. 
Gruble  vs.  Henderson. 


1  B.  4, 


Where  only  one  of  two  executors  qualifies, 
he  is  entitled  to  entire  commission.  35  A. 
1034,  Succession  of  Bodenheimer. 
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Art.  1682  [1675].  Expenses.  The  expenses  incurred  by 
the  executor  for  afl&xing  the  seals,  for  the  inventory,  for  the  accounts 
and  the  other  charges  relative  to  his  functions,  shall  be  defrayed 
out  of  the  succession. 

C.  N.  1034  (lit.) ;  3  L.  462,  Young  vs.  Chaney ;  24  A.  436. 


Moaming  dresses  for  negroes  are  defrayed 
oat  of  the  succession.  7  A.  487,  Bodillo  vs. 
Tio. 

Costs  of  suit  are  usually  charged  up  to 
the  estate.    3  Zach.  184. 


Executor  who  withholds  property  after 
his  executorship  has  expired,  is  not  entitled 
to  commissions.    7  A.  487,  Bodillo  vs.  Tio. 

Reasonable  fees  for  services  of  attorneys. 
50  A.  838,  McNeely  vs.  McNeely. 


Art.  1683  [1676].  Commission  When  Executor  has 
Seizin.  An  executor  who  has  had  the  seizin  of  all  the  estate  of 
the  succession,  whether  he  were  charged  to  sell  it  or  not,  shall  be 
entitled,  for  his  trouble  and  care,  to  a  commission  of  two  and  a  half 
per  cent,  on  the  whole  amount  of  the  estimate  of  the  inventory, 
making  a  deduction  for  what  is  not  productive,  and  for  what  is  due 
by  insolvent  debtors. 

1200,  1201,  1685,  1686;  10  L.  29,  Anderson^s  Executors  vs.  Anderson *8  Heirs;  2  R. 
447,  Succession  of  Felix  De  Armas;  First  Feb.  part  1,  Cap.  1,  Sec.  18,  n.  262;  Adminis- 
trator's Commission,  1069;  49  A.  84,  Succession  of  Robertson,  Jr.;  5  X.  S.  229;  3  L.  464; 
6  L.  824;  7  L.  362;  10  L.  29;  12  L.  78;  1  R.  400;  2  R.  446;  3  A.  624;  4  A.  386;  6  A.  487; 
12  A.  334;  21  A.  646;  24  A.  243. 


The  executor's  commission  is  an  allow- 
ance for  his  care  and  trouble  and  if  he  is 
compelled  to  make  disbursements,  they 
must  also  be  allowed  him.  1  R.  400,  Suc- 
cession of  Milne. 

An  executor  who  is  a  les^atee  is  not  en- 
titled to  the  commission.  4  R.  397,  Succes- 
sion of  Cucullu;  13  A.  244;  13  A.  103;  1  A. 
129;  3  A.  706. 

Where  one  executor  is  made  a  legatee  the 
others  only  are  entitled  to  receive  their  pro 
rata  of  the  commission;  1686;  6  L.  826, 
Mon  et  al  vs.  Gamier;  34  A.  217  Succes- 
sion of  Edwards. 

What  is  considered  productive.  Succes- 
sion of  Girod.  14  A.  386. 

The  executor  who  withholds  property  af- 
ter his  executorship  has  expired  forfeits  his 
commission.  7  A.  487,  Bachillo  vs.  Tio. 


Heirs  and  legatees  can  not  deprive  execu- 
tor of  commissions  by  going  into  possession. 
26  A.  326,  Hale  vs.  Saltar;  33  A.  1166,  Suc- 
cession of  Hopkins. 

Where  only  one  executor  qualifies  he  is 
entitled  to  entire  commission.  36  A.  1034, 
Succession  of  Bodenheimer. 

If  the  succession  is  partially  administered 
the  executor  can  only  charge  a  commission 
proportioned  to  his  services.  31  A.  130, 
Succession  of  Linton. 

Commissions  can  not  be  charged  on  rents 
and  debts  collected  not  included  in  inven- 
tory.   34  A.  888,  Succession  of  Tumell. 

Contra,  31  A.  130,  Succession  of  Linton; 
40  A.  484,  Succession  of  Sparrow. 

Executor  also  entitled  to  five  per  cent  on 
rents  collected.  49  A.  84,  Succession  of 
Robertson.  Jr. 


Art.  1684  [1677].   Id.  When  Executor  Has  Not  Seizin. 

If  the  executor  has  not  had  a  general  seizin,  his  commission  shall 
only  be  on  the  estimated  value  of  the  object  which  he  has  had  in 
his  possession,  and  on  the  sums  put  into  his  hands  for  the  purpose 
of  paying  the  legacies  and  other  charges  of  the  will. 

10  L.  29,  Anderson  vs.  Anderson;  7  A.  475,  Succession  of  John  McDonogh;  12  A. 
334,893:  22  A.  367. 


Entitled  to  commission  on  property  re- 
oeived   of  heirs  of  another  person  when 


property  has  been  administered  by  him. 
A.  386^  Succession  of  Girod. 


Art.  1685  [1678].   Id.  Where  Several  Executors.    The 
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commission  shall  be  shared  among  the  executors,  if  there  be  sev- 
eral, and  if  their  functions  are  not  divided  by  the  testator. 

In  this  latter  case,  they  shall  be  entitled  to  a  commission  on 
what  has  fallen  to  the  administration  of  each  respectively. 

1069.  1200,  1681. 


Where  one  executor  receives  a  legacy  it 
compensates  his  proportion  and  the  other 
executor  only  receives  one-half  of  the  com- 
mission. 6  L.  326,  Monet  et  al.  vs.  Gamier. 

A  professional  man  will  not  be  entitled 
to  anything  for  services,  but  where  executor 
acts  as  overseer  he  may  claim  compensa- 


tion.   7  A.  617,  Succession  of  Isaac  Pipkin ; 
16  L.  394,  Baldwln^s  Executor  vs.  Oarleton. 

Where  testamentary  executor  is  absent 
and  dative  executor  appointed  the  testa- 
mentary executor  can  not  receive  commis- 
sions.   6  A.  486,  Nicholson  vs.  Ogden. 


Art.  1686  [1679].  Id.  When  Executor  is  Legatee.  Test- 
amentary  executors,  to  whom  the  testator  has  bequeathed  any  lega- 
cies or  other  gifts  by  his  will,  shall  not  be  entitled  to  any  commis- 
sion unless  the  testator  has  formally  expressed  the  intention  that 
they  should  have  the  legacies  over  and  above  their  commission. 

6  L.  326,  Monet  et  al.  vs.  Gamer;  11  L.  224,  Elkina  vs.  Elkins;  50  A.  838,  McNeely 
vs.  McNeely ;  4  R.  397;  1  A.  129;  3  A.  706;  13  A.  103;  24  A.  243. 
For  Commissions  see  1683. 

A  condition  that  if  the  legatee  shall  set 
up  any  claim  under  certain  deeds  he  shall 
forfeit  legacy  is  valid.  1  Black.  253,  Rogers 
vs.  Law ;  141 U.  S.  87,  Carpenter  vs.  Strange. 


A  professional  man  will  not  be  entitled  to 
anything  for  services,  but  where  executor 
act«  as  overseer  he  may  claim  conpensation. 
7  A.  617,  Succession  of  Isaac  Pipkin. 


Art.  1687  [1680].  Id.  When  Allowance  Would  Affect 
Legitime.  In  no  case  shall  the  commission  allowed  to  the  testa- 
mentary executors  affect  the  legitime  reserved  to  the  forced  heirs 
of  the  testator. 

1632;  1  Feb.,  part  1,  Cap.  1,  Sec,  2,  n.  67;  50  A.  836,  McNeely  vs.  McNeely. 

Ttie  legitime  of  forced  heirs  must  be  de- 
ducted before  commissions  are  charged. 
34  A.  888,  Succession  of  Tumell. 

Art.  1688  [1681].  Foreign  Testaments ;  Registry.  Tes- 
taments made  in  foreign  countries  and  other  States  of  the  Union, 
can  not  be  carried  into  effect  on  property  in  this  State,  without 
being  registered  in  the  court  within  the  jurisdiction  of  which  the 
property  is  situated,  and  the  execution  thereof  ordered  by  the  judge. 

1644, 1596, 10;  6  N.  S.  681,  Jolinson  vs.  Rameis;  45  A.  656,  Succession  of  Witliers; 
C.  P.  921,  924;  13  L.  221;  17  L.  5,  486;  18  L.  570;  23  A.  200;  24  A.  388;  23  A.  200,  Dixon 
vs.  D'Armond. 

cutor  tias  duly  presented  and  recorded  will 
in  a  liOuisiana  court  and  obtained  the  ap- 
pointment of  testamentary  executor  and 
has  qualified,  sucti  appointee  can  exercise 
ills  trust  although  he  has  furnished  no 
bond  and  caused  no  inventory  to  be  made 
in  the  ten  day  limit  fixed  by  law.  45  A. 
566,  Succession  of  Withers. 


Foreign  executor,  17  L.  491;  6  A.  151, 
Monrain  vs.  Poydras;  30  A.  890,  Succession 
of  Butler;  18  L.  674;  C.  C.  10,  491,  1696. 

A  non-resident  executor  need  not  take  oath 
but  must  give  bond.  35  A.  1034,  Succession 
of  Bodenheimer. 

The  proof  disclosing  that  a  foreign  exe- 


Art.  1689  [1682].    Id.  Order  of  Execution.    This  order  of 
execution  shall   be  granted  without  any  other  form  than  that  of 
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registering  the  testament,  if  it  be  established  that  the  testament 
has  been  duly  proved  before  a  competent  judge  of  the  place  where 
it  was  received.  In  the  contrary  case,  the  testament  can  not  be 
carried  into  effect,  without  its  being  first  proved  before  the  judge  of 
whom  the  execution  is  demanded. 

8  N.  S.  585,  state  vs.  Jadge;  23  A.  200,  Dixon  vs.  Dearmond;  30  A.  890;  24  A.  388; 
17  L.  4;  2R.427;  6  R.  236. 


If  the  property  be  movable  and  the  will 
authenticated  in  foreign  State  registry  ig 
sufficient.  13  L.  221,  State  of  LouiSana  vs. 
Judge  Bermudez. 

An  executor  must  be  appointed  by  the 
Louisiana  court  to  sue  for  debt.  30  A.  890, 
succession  of  Butler;  15  A.  405,  Henderson 
vs.  Rost;  8  L.  84,  Chiappella  vs.  Conprey. 

Proof. — Where  the  will  can  not  be  re- 
moved it  may  be  proved  by  commissions. 
2  R.  427,  Succession  of  Maria  J.  Robert. 

If  will  be  not  proved  abroad  it  must  be 


proved  in  Louisiana  even  though  the  for- 
eign State  does  not  require  sucn  probate. 
17  L.  18,  Robert  vs.  Allier's  Agent. 

But  if  the  will  is  proved  abroad  the 
judge  must  admit  to  probate.  17  L.  491, 
State  vs.  Judge  of  Probates  for  the  City  of 
New  Orleans.  28  A.  57,  Succession  of 
Hall. 

The  judge  need  not  always  appoint  an 
executor,  but  if  one  of  several  executors  of 
a  foreign  will  present  himself  he  is  entitled 
to  be  appointed.  17  L.  492,  State  vs.  Judge 
of  Probates  for  the  City  of  New  Orleans. 


SECTION  6. 
Of  the  Revocation  of  Testaments  and  of  their  Caducity. 

Art.  1690  [1683].  Testaments  are  Revocable  at  the  will 
of  the  testator  until  his  decease. 

The  testator  can  not  renounce  this  right  of  revocation  nor  obli- 
gate himself  to  exercise  it  only  under  certain  words  and  restric- 
tions, and  if  he  does  so,  such  declaration  shall  be  considered  as  not 
written. 

C.  X.  1035;  2  A.  78;  7  M.  376,  Carrel's  Heirs  vs.  Cabaret. 

Act  of  revocation  should  be  an  ''  act  "  in 
one  of  the  forms  prescrit)ed  for  testaments, 
but  not  be  a  testament*  448  A.  997,  Succession 


Amhulatoria  enim  est  voluntas  dejuncti 
usque  ad  vit(e  supremum  ezitum,  L,  34,  T, 
4  1.4. 


of  Seymour;  1691. 


Art.  1691  [1684].  Kinds  of  Revocation*  The  revocation 
of  testaments  by  the  act  of  the  testator  is  express  or  tacit,  general 
or  particular. 

It  is  express  when  the  testator  has  formally  declared  in  writ- 
ing that  he  revokes  his  testament,  or  that  he  revokes  such  a  legacy 
or  a  particular  disposition. 

It  is  tacit  when  it  results  from  some  other  disposition  of  the 
testator,  or  from  some  act  which  supposes  a  change  of  will. 

It  is  general  when  all  the  dispositions  of  a  testament  are 
revoked. 

It  is  particular  when  it  falls  on  some  of  the  dispositions  only, 
without  touching  the  rest. 

C.  N.  1035;  3  R.  32;  2  A.  78;  21  A.  450;  47  A.  332,  Succession  of  Hill. 

Renewing  the  debt  bequeathed  does  not 
revoke  legacy.  33  A.  72,  Succession  of 
Irwin. 

A  bequest  of  a  certain  claim  is  not  revoked 
by  subsequently  changing  the  form  or  evi- 
dence of  the  claim.  Id. 


As  to  when  erasures  and  obliterations  will 
have  effect  of  revoking  will.  35  A.  394,  Suc- 
cession of  Mub. 

How  revocation  is  made.  48  A.  998,  Suc- 
cession of  Seymour. 
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Art.  1696. 


Art.  1692  [1685].  Form  of  Act  Revoking.    The  act  by 

which  a  testamentary  disposition  is  revoked,  must  be  made  in  one 
of  the  forms  prescribed  for  testaments,  and  clothed  with  the  same 
formalities. 

1678^  1584.  1588;  5  Toiil.  563,  607;  C.  N.  1035;  10  A.  709;  47  A.  332,  Succession  of 
Hill;  48  A.  993,  Succession  of  Seymour. 


A  letter  is  not  a  revocation.  21  A.  450, 
Hollin^head  tb.  Sturgis;  47  A.  332,  Suc- 
cession of  Hill;  48  A,  993,  Succession  of 
Seymour. 


Erasures  and  obliteration  of  names.  Suc- 
cession of  MUb,  35  A.  401 ;  14  Laurent,  238. 

If  tbere  is  no  express  revocation  nor  in- 
consistency, all  the  will  must  be  executed. 
28  A.  564,  Succession  of  Mercer. 


Art.  1693  [1686].  Posterior  Testament.  Posterior  testa- 
ments,  which  do  not,  in  an  express  manner,  revoke  the  prior  ones, 
annul  in  the  latter  only  such  of  the  dispositions  there  contained  as 
are  incompatible  with  the  new  ones,  or  contrary  to  them,  or  entirely 
different. 

C.  N.  1036  nearly  lit.;  11  L.  224,  Elkins  vs.  Elkins;  12  L.  19;  3  R.  32;  2  A.  78;  Potb. 
Donat.  test.  Cb.  6,  Sees.  1,  3  and  4;  1  A.  444:  21  A.  450,  451,  452;  5  Toul.,  587,  596. 

A  subsequent  will  sbowing  by  its  wbole 
tenor  tbat  it  was  intended  to  contain  all  tbe 
testamentary  dispositions  of  tbe  deceased, 
revokes  a  prior  will  in  so  far  as  it  contains 
dispositions  incompatible  witb  tbose  con- 
tained in  tbe  will  last  made.  42  A.  40, 
Succession  of  Bobb. 


Tbis  article  is  construed  as  it  would  bave 
l>een  under  tbe  old  code  by  reference  to 
tbe  partidas.  2J  Tit.  I,  62  Moreau.  etc., 
Partidas,  969. 

Making  valid  legacies  in  two  wills  to 
pious  purposes^  relations  or  friends.  1  A. 
456. 


Art.  1694  [1687].  Id.  When  Null,  A  revocation  made  in 
a  posterior  testament  has  its  entire  effect,  even  though  this  new  act 
remains  without  execution,  either  through  the  incapacity  of  the 
person  instituted,  or  of  the  legatee,  or  through  his  refusal  to  accept 
it,  provided  it  is  regular  as  to  its  form. 

C.  N.  1037  (almost  lit.) ;  4  L.  423,  Fuselier  vs.  Masse;  5 Toul.,  519,600;  21  A.  451,452. 


Absence  is  not  an  incapacity. 
251,  Dolbonde  vs.  Lemolne. 


32   A. 


Art.  1695  [1688].  Alienation  Subsequent  to  Testament. 

A  donation  infer  vivos^  or  a  sale  made  by  the  testator  of  the  whole 
or  a  part  of  the  thing  bequeathed  as  a  legacy,  amounts  to  a  revo- 
cation of  the  testamentary  disposition,  for  all  that  has  been  sold  or 
given,  even  though  the  sale  or  donation  be  null,  and  the  thing 
have  returned  into  the  possession  of  the  testator,  whether  by  the 
effects  of  that  nullity,  or  by  any  other  means. 

1636;  C.N.  1038;  1  Feb.,  part  1,  Cap.  1,  Sec.  13,  p.  214;  47  A.  332,  Succession  of 
Hill;  21  A.  451,  452. 

Party  can  not  attack  a  legacy  in  an  oppo- 
sition to  executor's  account  on  tbe  ground 


tbat  it  is  a  disguised  donation. 
Succession  of  John  B.  Barker. 


10  A. 


Art.  1696  [1689].  Id.  Olograpliic  Sale.  The  sale,  made 
by  the  testator,  of  an  object  bequeathed,  even  by  act  under  private 
signature,  after  the  date  of  the  testament,  produces  a  revocation  of 
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Civil  Code  of  Louisiana. 


the  legacy,  if  the  act  be  entirely  written,  signed  and  dated  with  his 
hand. 

C.  N.  1038, 


Art.  1697  [1690].  Prior  Death  of  Legatee.  The  testa- 
mentary disposition  becomes  without  effect,  if  the  person  instituted 
or  the  legatee  does  not  survive  the  testator. 

1510, 1698;  C.  N.  1039  (nearly  lit.) ;  5  Toul.  631 ;  3  Sav.  129,  212;  17  L.  46;  18  A.  409. 


Testamkntum  Destitutum.  —  Never- 
theless a  third  person  may  be  called  to  the 
inheritance  in  the  event  the  tiret  donee, 


legatee  or  instituted  heir  does  not  take. 
This  is  the  direct  or  vulgar  substitution. 
1521. 


Art.   1698    [1691].   In  Case  of    Conditional  Bequest. 

Every  testamentary  disposition  made  on  a  condition  depending  on 
an  uncertain  event,  so  that  in  the  intention  of  the  testator  the  dis- 
position shall  take  place  only  inasmuch  as  the  event  shall  or  shall 
not  happen,  is  without  effect,  if  the  instituted  heir  or  the  legatee 
die  before  the  accomplishment  of  the  condition. 

2030,  1519,2040;  C.  N.  1040  (lit.);  5  Toul.  99,  103, 116;  1  Feb.,  part  1,  Cap.  I,  Sec. 
12,  n.  199  and  201 ;  44  A.  610,  Sevier  vs.  Douglas. 


The  distinction  between  a  bequest  and  a 
contract  containing  a  condition.    2030. 

Where  a  mere  personal  obligation  to  do 


U  imposed,  if  legatee  die  before  perform- 
ance condition  is  discharged,  etc.  2005, 
2006. 


Art.  1699  [1692].  Conditional  Bequest,  Suspending: 
Execution.  A  condition  which,  in  the  intention  of  the  testator, 
does  but  suspend  the  execution  of  the  disposition,  does  not  hinder 
the  instituted  heir  or  the  legatee  from  having  a  right  acquired  and 
transmissible  to  his  heirs. 

1521,  2041;  C.  N.  1041  (lit.);  5  Toal.,  84,  35,  104,  630,  635;  1  Feh.,  part.  1,  cap.  i. 
Sec.  12,  n.  201. 

Art.  1700  [1693].  Destruction  of  Tiling  in  Testator's 
Lifetime.  The  legacy  falls,  if  the  thing  bequeathed  has  totally 
perished  during  the  lifetime  of  the  testator. 

C.  N.  1042  (this  article  is  a  literal  translation  of  first  clause  of  C.  X.  1042) ;  5  Toul. 
507;  6  Toul.  238,  290. 

Art.  1701  [1694].  Id.  After  Testator's  Deatli.  It  like- 
wise  fails  if  the  thing  has  perished  since  his  death,  without  the  act 
or  fault  of  the  heir,  although  the  latter  may  have  delayed  to  deliver 
it,  when  it  must  equally  have  perished  in  the  possession  of  the 
legatee. 

606, 1638,  1907,  2071,  2073,  2219;  5  Toul.  507;  6  Toul.  238,  290;  1  Feb.,  part.  1,  cap. 
1,  Sec.  13,  n.  214. 

Art.  1702  [1695].  Alternative  Legacies.  In  case  of  an 
alternative  legacy  of  two  things,  if  one  of  them  perish,  the  legacy 
subsists  as  to  that  which  remains. 

Art.  1703  [1696],  Renunciation  or  Incapacity  of  Legatee. 
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Art.  1707. 


The  testamentary  disposition  falls,  when  the  instituted  heir  or  the 
legatee  rejects  it,  or  is  incapable  of  receiving  it. 

1482,  1709,  1614;  Donat.  Vol.  2,  Lib.  3,  T.  1,  Sec.  6,  par.  5;  5  A.  557vRoy  vs.  La- 
tiolos;  7  A.  395,  Succession  of  Franklin;  12  R.  65,  Compton  vs.  Prescott;  12  A.  417,  Tur- 
ner vs.  Smitb;  C.  N.  1043  (lit.);  17  L.  46;  14  A.  755;  24  A.  380;  32  A.  259. 

Art.  1704  [1697].  Accretion  by  Failure  of  Special  Lega- 
cies. Legatees  nnder  a  universal  title,  and  legatees  under  a  par- 
ticular title,  benefit  by  the  failure  of  those  particular  legacies  which 
they  were  bound  to  discharge. 

30  A.  272,  Succession  of  Dougart;  3  A.  707,  Succession  of  Fisli;  33  A.  281,  Succes- 
sion of  Dupuy ;  10  R.  512;  12  R.  56. 


A  legacy  which  fails  or  lapses  must  be 
dealt  with  as  a  portion  of  the  succession 
remaining  undisposed  of.  it  devolves  upon 
and  accrues  to  the  residuary  or  universal 
legatee.    43  A.  251,  City  vs.  Hardie. 

A  usufructuary  under  the  will  does  not 
benefit  by  accretion.  30  A.  268,  Succes- 
sion of  Dougart. 


The  universal  legatee,  not  the  legal  heir, 
benefits  by  lapse  of  particular  legacies.  35 
A.  708,  Succession  of  Burnside  (overrul- 
ing Successing  of  Valentine,  12  A.  286) ;  33 
A.  282,  Succession  of  Dupuy;  see  39  A. 376, 
Succession  of  Vance. 


Art.  1705  [1698].  Birthof  Children  Subsequent  to  WilL 

The  testament  falls  by  the  birth  of  legitimate  children  of  the  testa- 
tor, posterior  to  its  date. 

1656,  1659;  2  R.  258;  3  A.  271;  8  A.  378;  11  A.  646;  24  A.  676;  28  A.  697-8,  Buelow 
vs.  Mendal;  21  F.  R.  872,  Chicago,  B.  &  Q.  R.  R.  Co.  vs.  Wasserman. 


This  is  not  the  case,  however,  as  to  do- 
nations inter  vivos.    1659.  I 

Article  1706  governs  a  will  made  in  Louis- 
iana, though  the  testator  move  to  France  { 
and  die  domiciled  there.    2  R.  258,  Succes-   I 
sion  of  Senac. 

Testamemtum  Ruptum.    Mack.,  p.  324,   | 
Sec.  700. 

If  after  the  testament  the  posthumous  | 
child  died  before  the  testator,  the  Civil  | 


Law  regarded  the  ttfstament  as  invalid; 
not,  however,  the  praetor  gave  the  insti- 
tuted heir  the  bonorum  possessionem. 

The  testament  does  not  fall  by  the  birth 
of  children,  as  between  husband  and  wife, 
when,  etc.,  1750,  1746. 

The  will  may  be  declared  null  in  conse- 
quence of  birth  of  children,  even  though  it 
has  been  probated.  28  A.  697,  Seulan  vs. 
Mandel. 


Art.  1706  [1699].  Accretion.  The  right  of  accretion  rela- 
tive to  testamentary  dispositions,  shall  no  longer  subsist,  except  in 
the  cases  provided  for  in  the  two  following  articles. 

1704;  10  A.  164. 


The  right  of  accretion  in  testamentary 
successions  in  the  Roman  law  reposed  on 
the  maxim  '*' Nemo  pro  parte  testatus  pro 
parte  intestatus  decedere  potest.'*''  As  this 
maxim  does  not  prevail  in  our  law  the  right 
of  accretion  can  be  confined  to  the  two  cases 
mentioned  in  the  Code. 


Right  of  accretion  obtains  only  in  cases 
specfiled  in  the  Code.  35  A.  719,  725.  Suc- 
cession of  Burnside;  30  A.  270,  Succession 
of  Dougart;  39  A.  375,  Succession  of  Vance. 
1704. 


Art.  1707  [1700].  Accretion  to  Legatees  in  Conjoint 
Legacy.  Accretion  shall  take  place  for  the  benefit  of  the  legatees, 
in  case  of  the  legacy  being  made  to  several  conjointly. 

The  legacy  shall  be  reputed  to  be  made  conjointly  when  it  is 
made  by  one  and  the  same  disposition  without  the  testator's  having 
assigned  the  part  of  such  co-legatee  in  the  thing  bequeathed. 
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C.  X.  1044  (lit.);  4  Marcade,  p.  132;  4  N.  S.  246,  Parkinson  vs.  McDonogh;  10  A. 
164,  Lebreau  ve.  Tudeau;  43  A.  257,  City  vs.  Hardie;  10  R.  512;  6  A.  12;  18  A.  409. 


Wliere  a  testator,  after  appointing  testa- 
mentary exebutors  "wltli  seizin  of  my  es- 
tate, to  administer  the  same  as  hereinafter 
written,  viz.,  all  and  every  sum  of  money 
of  which  I  die  possessed,  and  all  and  every 
article  of  value  pertaining  thereto  as  may 
accrue  to  my  estate,^'  next  malces  nine  sepa- 
rate legacies  of  $1000  in  gold  to  nine  sepa- 
rate persons,  and  closes  his  will  with  the 
clause,  *-I  desire  should  any  money  or 
aught  of  value  accrue  to  my  estate  from  any 
claim  exhibited  in  the  papers  which  I  leave, 
or  otherwige,  that  the  same  be  paid  sepa- 
rately and   proportionally  to  the   persons 


named  and  stated  in  this  paper,  to  whom  I 
leave  cash  in  gold.'^  Three  of  the  special 
legatees  died  before  the  testator.  Held  there 
is  no  accretion,  and  the  six  survivors  neither 
gained  nor  lost  by  the  death  of  the  three 
others,  and  the  lapsed  legacies  devolved  on 
the  legal  heirs.  45  A.  263,  Succession  of 
Hunter. 

A  legacy  to  two  people  in  Louisiana  "to 
be  divided  equally  between  them^^  is  con- 
joint, and  survivor  is  entitled  by  accretion 
to  the  whole.  93  U.  S.  589,  Mackie  vs. 
Story. 


Art.  1708  [1701].  Id.  Conjoint  Legacy.  It  shall  also  be 
reputed  to  be  made  conjointly  when  a  thing,  not  susceptible  of 
being  divided  without  deterioration,  has  been  given  by  the  same 
act  to  several  persons,  even  separately. 

C.  N.  1045  (lit.). 

Art.  1709  [1702].  Accretion  to  Heirs.  Except  in  the 
cases  prescribed  in  the  two  preceding  articles,  every  portion  of  the 
succession  remaining  undisposed  of,  either  because  the  testator  has 
not  bequeathed  either  to  a  legatee  or  to  an  instituted  heir,  or  because 
the  heir  or  the  legatee  has  not  been  able,  or  has  not  been  willing 
to  accept  it,  shall  devolve  upon  the  legitimate  heirs. 

See  1720,  1722;  5  Toul.  608.  This  article  is  said  to  be  controlled  by  1704;  10  R.  612> 
PrevostVB.  Martel;  12  A.  417,  419,  Turner  vs.  Smith;  12  K.  56,  63,  67,  Corapton  vs.  Pres- 
€Ott;  80  A.  270,  274,  Succession  of  Dougart. 

Accretion  is  based  on  the  theory  that  the 
title  to  the  thing  is  conveyed  in  its  entirety. 
45  A.  262,  Succession  of  Hunter. 


Art.  1710  [1703].  Action  to  Revoke  Testamentary  Dis- 
positions. The  same  causes  which,  according  to  the  foregoing 
provisions  of  the  present  title,  authorize  an  action  for  the  revoca- 
tion of  a  donation  inter  vivos ^  are  sufl&cient  to  ground  an  action  of 
revocation  of  testamentary  dispositions;  provided,  however,  that 
no  charges  or  conditions  can  be  imposed  by  the  testator  on  the 
legitimate  portion  of  forced  heirs,  nor  can  they  lose  their  inherit- 
ance for  any  act  of  ingratitude  to  the  testator,  prior  to  his  decease. 
That  he  has  not  disinherited  them  shall  be  sufficient  evidence  6f 
his  having  forgiven  the  offence. 


1659;  C.  N.  1046,  1047;  13  A.  422. 

The  rules  of  interpretation  are  doctrinal 
and  control  non  ratione  imperii  sed  rationes 
imperio,  8  A.  171,  State  of  Louisiana  et  al. 
vs.  Executors  of  John  McDonogki. 

No  change  or  condition  can  be  imposed 
by  testator  on  the  legitimate  portion  of  his 
forced  heirs.  32  A.  1218,  Succession  of 
Turnell. 

But  testator  may  bequeath  the  disposable 


portion  under  conditions  and  if  they  be  not 
complied  with,  then  to  others.  38  A.  55, 
Succession  of  Strauss;  31  A.  127,  Succession 
of  Macias. 

These  two  cases  are  overruled  by  the  Suc- 
cession of  McCan.  48  A.  145,  and  Succession 
of  Beauregard,  49  A.  1176,  which  say  that 
where  the  condition  is  in  the  nature  of  a 
Jldei  commissumy  it  is  reputed  as  not  written. 
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Art.  1714. 


Art  1711  [1704].  Id.  For  Qrievouf  Injury  to  Testator's 
Memory.  If  the  action  be  founded  on  a  grievous  injury  done  to 
the  memory  of  the  testator,  it  must  be  brought  within  a  year  from 
the  day  of  the  offence. 


16611624;  C.  N.  1047  (lit.). 


SECTION  7. 


Oeneral  Rules  for  the  Interpretation  of  Legacies. 

Art.  1712  [1705].  Intention  of  Testator.  In  the  interpre- 
tation of  acts  of  last  will,  the  intention  of  the  testator  must  prin- 
cipally be  endeavored  to  be  ascertained,  without  departing,  how- 
ever, from  the  proper  signification  of  the  terms  of  the  testament. 

1946,  1634,  1707,  2076;  46  A.  210,  Succession  of  Morvant;  48  A.  1044,  Succession  of 
Allen;  7  L.  226;  3  Sav.  212;  6  Toul.  344,  n.  310,  314,  316;  8  A.  171;  9  A.  291 ;  12  A.  384; 
8  N.  S.  366,  Dufart  vs.  Dufour;  22  A.  346,  Withers  vs.  Shane;  1  A.  416;  8  L.  43,  Aubry 
vs.  Cajus;  8  L.  489. 

18  How.  393,  Allen  vs. 


Rales  of  interpretation  are  doctrinal  and 
control  non  ratione  imperii  sed  rationis  im- 
perio.  8  A.  171,  State  of  Louisiana  et  al.  vs. 
Executors  of  McDonogh. 

The  Code  of  1808  had  only  two  articles 
under  this  head.  O.  C,  p.  262,  Arts.  200, 
201. 

The  court  will  not  carry  out  the  disposi- 
tion of  a  testator  which  was  made  under  an 
error  of  fact.    9  A.  289,  Armorer  vs.  Case. 


Precatory  trusts  or  words, 
vs.  Latiolos. 


5  A.  667,  Roy 


The  court  may  put  itself  in  the  place  of 
the  testator  by  looliing  into  the  state  of  hi  a 
property  and  the  circumstances  by  which 
he  was  surrounded  when  he  made  the  will 
for  the  purpose  of  explaining  ambiguities 
arising  out  of  the  extrinsic  circumstances  as 
to  persons  provided  for  objects  of  disposi- 


tion and  the  like. 
Allen. 

Merely  to  make  a  will  implies  a  wish  to 
dispose  differently  from  the  mode  prescribed 
by  law  for  cases  of  intestacy.  33  A.  3,  Suc- 
cession of  Schiller. 

Transposition  of  terms  not  allowed  where 
sense  is  clear  in  the  actual  order.  29  A.  33, 
Succession  of  McAuley. 

The  testator's  intention  govern.  39  A. 
392,  Succession  of  Vance;  35  A.  708,  Suc- 
cession of  Burnside. 

The  intention  where  clear  from  the  entire 
instrument  prevails  over  the  grummatical 
meaning  of  particular  clauses.  38  A.  621, 
Williams  vs.  Western  Star  Lodge. 

Conflicting  clauses  should  be  harmonized 
if  possible;  if  they  are  absolutely  irreconcil- 
able the  last  clause  prevails.  35  A.  610, 
Succession  of  Theurer. 


Art.  1713  [1706].  Sense  Which  Gives  Effect.  A  dis- 
position must  be  understood  in  the  sense  in  which  it  can  have 
effect,  rather  than  that  in  which  it  can  have  none. 

3  Sav.  232,  233,  236. 

Sensus  verborumex  cama  dicentis  accipieti' 
du8  eat  et  secundum  subjectam  materiam.  6 
Toul.  356,  n.  321;  8  A.  171,  State  of  Louisi- 
ana et  al.  vs.  McDonogh. 

Totius  ut  valeat  quam  ut  pereat,  Sed.  v., 
7  L.  226,  Theall  vs.  Theall;  6  A.  667,  Roy 
vs.  Latiolos. 

Ouoties  in  aetionibus  aut  m  exceptionibus 
amoigua    oratio  est  commodissimum  est  id 


acHpi  quo  res  de  qua   agitur  magis   valeat 
quam  pereat.    Dig.  Lib.  31  tit.  6  1. 12. 

Words  of  a  will  must  be  understood  in  the 
sense  in  which  they  can  have  effect,  and  in 
a  legal  sense,  rather  than  the  opposite.  39 
A.  372,  Succession  of  Vance;  38  A.  510, 
Succession  of  Theurer;  29  A.  232,  Succes- 
sion of  Cochrane. 


Art.  1714  [1707].  Ambiguity  as  to  Legatee  Intended.  In 

case  of  ambiguity  or  obscurity  in  the  description  of  the  legatee,  as, 
for  instance,  when  a  legacy  is  bequeathed  to  one  of  two  individuals 
bearing  the  same  name,  the  inquiry  shall  be  which  of  the  two  was 
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upon  terms  of  the  most  intimate  intercourse  or  connection  with  the 
testator,  and  to  him  shall  the  legacy  be  decreed. 


Parol  proof  not  admissible  to  show  what 
was  intended  by  the  words  ^-  lawful  heirs.^^ 
7  A.  267. 


A  giftof  a  house  ready  furnished  includes 
only  such  furniture  as  is  in  the  house.    471. 

The  right  of  resortinir  to  extrinsic  evi- 
dence i^  not  limited  to  cases  of  ambifl;uity 
and  obscurity  in  the  description  of  the 
legatee.    31  A.  569,  Burthe  vs.  Denis. 

Art.  1715  [1708].  Interpretation  When  Intent  Doubt- 
ful. When,  from  the  terms  made  use  of  by  the  testator,  his  inten- 
tion can  not  be  ascertained,  recourse  must  be  had  to  all  circum- 
stances which  may  aid  in  the  discovery  of  his  intention. 

45  A.  210,  Succession  of  Morvant;  4  L.  489,  Shane  &  Withers  vs.  Withers;  2  A.  681. 

The  sale  or  gift  of  a  bouse  ^^  ready  fur-  i  approaches   nearest  to  the  legal  order  of 
nished.''  479.  i  distribution.    31  A.  568,  Barthe  vs.  Denis. 


The  sale  or  gift  of  a  house  '*  with  all  that 
is  in  it.''    480. 

Extrinsic  evidence  is  admitted  in   case  of 
ambiguity,  and  that  sense  adopted  which 


**Mrg.  Sophie  Lopes  is  my  heiress,"  held 

food.    21  A.  281,  Succession  of  Ebrenburg; 
A.  580,  Clark  vs.  Preston;  1  A.  444,  Lyon 
vs.  Flsk. 


Art.  1716  [1709].  Mistake  in  Name  of  Object.  A  mis- 
take in  the  name  of  an  object  bequeathed  is  of  no  moment,  if  it  can 
be  ascertained  what  the  thing  was  which  the  testator  intended  to 
bequeath. 


Parol  evidence  is  admissible  to  show  a 
latent  ambiguity  in  a  will  to  have  been  the 
result  of  accident  on  the  part  of  the  testator 


in  transposing  two  numerical  figures  in  the 
description  of  a  certain  lot  of  ground  de- 
vised.   117  U.  S.  210,  Patch  vs.  White. 


Art,  1717  [1710].    L^ss  Quantity  Presumed.     If  it  can 

not  be  ascertained  whether  a  greater  or  less  quantity  has  been  be- 
queathed, it  must  be  decided  for  the  least. 

143  U.  g.  196,  Waterman  vs.  Alden;  12  L.  74. 

Inobscuris  minimum  sequimiw,    41  A.  247,   I 
Succession  of  Selina  D.  Bobh.  | 

Art.  1718  [1711].  General  Legacy;  Things  Acquired 
After  Testator's  Death.  A  general  legacy  does  not  embrace 
the  things  included  under  the  genus,  which  have  been  acquired 
after  the  death  of  the  testator,  though  by  his  order. 

Art.  1719  [1712].  Id.  Things  Specially  Bequeathed.    A 

general  legacy  does  not  embrace  the  things  included  under  the 
genus,  which  have  been  bequeathed  in  particular  to  other  persons* 

4  L.  43,  Aubrey  vs.  Caju?. 


Art.  1720  [1713].  Terms,  Past  and  Present.  A  disposi- 
tion, couched  in  terms  present  and  past,  does  not  extend  to  that 
which  comes  afterwards. 

For  example,  a  legacy  of  all  the  books  a  testator  possesses 


388 


Digitized  by 


Google 


Op  Partition  Made  by  Parents. 


Art.  1^24. 


does  not  include  those  which  he  has  purchased  after  the  date  of 
the  testament. 

873;  3  Savigny,  205;  7  Pothler,  409,  410;  11  R.  10,  Hall  ts.  Emerson;  117  U.  S. 
217,  Patcb  vs.  Wnlte;  120  U.  S.  686,  Gilmer  va.  Stone;  46  A.  312,  Succession  of  Morvant. 


A  "disposition  past  or  present."  12  A. 
286,  Succession  of  Valentine;  12  A.  606, 
Lawson  vs.  Lawson;  24  A.  379;  30  A.  272, 
Succession  of  Dougart;  35  A.  1U54,  Succes> 
slon  of  Marks. 

Overruling.  12  A.  286  and  12  A.  606;  117 
U.  S.  217,  Patch  V8.  White. 

A  will  reading  ''The  residue  of  my  prop- 


erty of  every  description-  say  stock  in  trade, 
etc,,  etc.,  I  bequeath  to— reads  as  of  the 
date  of  testator's  death.  35  A.  714,  718, 
Succession  of  Burnside. 

The  will  speaks  as  of  the  day  of  the  tes- 
tator's death,  unless  a  contrary  intention  ap- 
pear,   35  A.  1054,  Succession  of  Marks. 


Art.  1721  [1714].  Terms,  Future.  A  disposition,  couched 
in  the  future  tense,  refers  to  the  time  of  the  death  of  the  testator. 

Thus,  a  legacy  of  all  the  furniture  there  shall  be  in  the  house 
of  the  testator  includes  that  which  he  has  purchased  since  the  date 
of  the  testament  as  well  as  the  rest. 

479. 

Art.  1722  [1715].  Terms  Not  Indicating  Time.  A  dis- 
position, the  terms  of  which  express  no  time,  neither  past  nor 
future,  refers  to  the  time  of  making  the  will. 

Thus,  when  the  testator  expresses  simply  that  he  bequeaths 
his  plate  to  such  a  one,  the  plate  that  he  possessed  at  the  date  of 
the  will,  is  only  included. 

480;  7  Pothier,  410. 


The  Supreme  Court  almost  destroyed  the 
force  of  this  article  and  1 720  by  its  opinion  in 
36  A.  714,  Succession  of  Burnside ;  and  35  A. 


1054,  Succession  of  Marks;  but  has  lately 
recognized  it  again  in  46  A.  312,  Succession 
of  Morvant. 


Art.  1723  [1716].  Contradictory  Dispositions.  When  a 
person  has  ordered  two  things,  which  are  contradictory,  that  which 
is  last  written  is  presumed  to  be  the  will  of  the  testator,  in  which 
he  has  persevered,  and  a  derogation  to  what  has  before  been  written 
to  the  contrary. 

7  A.  127,  Succession  of  Boone;  38  A.  515,  Succession  of  Theurer. 

my  executors  will  pay  out  of  first  money 
realized  from  my  estate — 

Held,  that  the  Insufficiency  of  life  insur- 
ance money  to  pay  debts  furnishes  no 
ground  for  rejecting  the  legacies.  40  A. 
284,  Ball  vs.  Executors. 


A  will  contained  the  following  clause : 
The  money  collected  from  my  life  Insur- 
ance will  more  than  pay  every  debt,  and  as 
I  desire,  leave  my  property  to  my  heirs. 
I  leave  to  A.  $2500  and  to  B.  $1500,  which 


CHAPTER  7. 

O/  Partitions  Made  by  Parents   and   Other   Ascendants  Among 

Their  Descendants, 


Art.  1724  [1717].  Partition  by  Ascendants.  Fathers 
and  mothers  and  other  ascendants  may  make  a  distribution  and 
partition  of  their  property  among   their   children   and  legitimate 
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descendants,  either  by  designating  the  quantum  of  the  parts  and 
partitions  which  they  assign  to  each  of  them,  or  in  designating  the 
property  that  shall  compose  their  respective  lots. 

oToul.  780;  C.N.  1076. 
Such  a  will  supercedes  partition ;  1302. 

A  partition  may  be  ratified  by  the  heir. 
35  A.  1060,  Bacon  vs.  Shultz. 

Art.  1725  [1718 J.    Form  of  Act  of  Partition.    These  par- 
titions may  be  made  by  act  inter  vivos  or  by  testament. 

C.  N.  1076,  968;  5  Toul.  727,  728. 

The  heirs  inherit  ah  intestato.    Mack,  309 
Sec.  672,  No.  3. 


Donations  of  entire  property  considered  a 
partition.    16  A.  585,  Martin  vs.  Martin. 


Collation  of  legacies;  1306. 


Art.  1726  [1719].  When  by  Act  Inter  Vivos.  Those 
made  by  an  act  inUr  vivos  can  have  only  present  property  for  their 
object,  and  are  subject  to  all  the  formalities  and  conditions  of  dona- 
tions inter  vivos. 

1468,  1523,  1536. 

Art.  1727  [1720].  When  by  Testament.  Those  made  by 
testament  must  be  made  in  the  forms  prescribed  for  acts  of  that 
kind,  and  are  subject  to  the  same  rules. 

1469, 1528. 

Art.  1728  [1721].  When  Act  Does  Not  Comprise  All 
Ascendant's  Property.  If  the  partition,  whether  inter  vivos 
or  by  testament,  has  not  comprised  all  the  property  that  the  as- 
cendant leaves  on  the  day  of  his  decease,  the  property  not  com- 
prised in  the  partition  is  divided  according  to  law. 

1401, 1597;  C.  N.  1077  (almost  lit.). 

Art.  1729    [1722].  When   Partition    Not   Among   All 

Heirs.  If  the  partition,  whether  inter  vivos  or  by  testament,  be 
not  made  amongst  all  the  children  living  at  the  time  of  the  de- 
cease and  the  descendants  of  those  predeceased,  the  partition  shall 
be  null  and  void  for  the  whole ;  the  child  or  descendant,  who  had  no 
part  in  it,  may  require  a  new  partition  in  legal  form. 

(As  amended  by  Act  of  1871,  p.  199)  ;  1412;  C.  N.  1078. 

Art.  1730  [1723].  When  Partition  Avoidable.  Parti- 
tions,  made  by  ascendants,  may  be  avoided,  when  the  advantage 
secured  to  one  of  the  coheirs  exceeds  the  disposable  portion. 

1228;  C.N.  1079. 


Where  deceased  has  fixed  the  thines  and 
their  value  which  each  heir  is  to  receive  for 
his  part  the  partition  can  only  be  rescinded 


for  lesion  beyond  the  legitime.  Mack,  p. 
335,  Sec.  720,  No.  4,  Const.  10,  26;  C.  Ill, 
36;  Nov.  22,  Cap.  48. 


Art.  1731  [1724].  Proceedings  to  Avoid.    The  child  who 
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objects  to  the  partition  made  by  the  ascendant,  must  advance  the 
expenses  of  having  the  property  estimated,  and  must  ultimately 
support  them  and  the  costs  of  suit,  if  his  claim  be  not  founded. 

5  M.  408,  Gardner  vs.  Harbum;  5  Toul.  726;  C.  N.  1080. 

Art.  1732  [1725].  Tender  by  Defendant.  The  defendant 
in  the  action  of  rescission  may  arrest  it  by  offering  to  the  plaintiff 
the  supplement  of  the  portion  to  which  he  has  a  right. 

Art.  1733  [1726  [.  Effect  of  Rescission.  The  rescission 
of  the  partition  does  not  carry  with  it  the  nullity  of  a  donation 
made  as  an  advantage. 

CHAPTER  8.* 

Of  Donations  made  by  Marriage  Contract  to  the  Husband  or  Wife^ 
and  to  the  Children  to  be  Born  of  the  Marriage. 

Art.  1734  [1727].  Donations  by  Marriage  Contract; 
Unborn  Children.  The  donation  inter  vivos^  though  made  by 
marriage  contract  to  the  husband  and  wife  or  to  either  of  them  is 
subject  to  the  general  rules  prescribed  for  the  donations  made  under 
that  title. 

It  can  not  take  effect  for  the  benefit  of  children  not  yet  bom. 

1482, 1785,  2273,  2326;  C.  N.  1081, 1082. 

Donations  between  basband  and  wife  are 
not  revocable  for  ingratitude  wben  tbere  are 
children.    1664. 

Art.  1735  [1728].  Donation  to  Take  Effect  at  Donor's 
Death.  Fathers  and  mothers,  the  other  ascendants,  the 
collateral  relations  of  either  of  the  parties  to  the  marriage,  and 
even  strangers,  may  give  the  whole  or  a  part  of  the  property  they 
shall  leave  on  the  day  of  their  decease,  both  for  the  benefit  of 
the  parties,  and  for  that  of  the  children  to  be  bom  of  their  mar- 
riage, in  case  the  donor  survive  the  donee. 

Such  a  donation,  though  made  for  the  benefit  of  the  parties  to 
the  marriage,  or  for  one  of  them,  is  always,  in  case  of  the  survivor- 
ship of  the  donor,  presumed  to  be  made  for  the  benefit  of  the  chil- 
dren or  descendants  to  proceed  from  that  marriage. 

904, 1562,  1664,  1741, 1745;  4  Toul.  223,  241;  5  Toul.  100,  556,  728,   732;  C.  N.  1082 
10  A.  468;  11  A.  380;  13  A.  143. 

A  donation  to  tbe  wife  by  tbe  busband  in  bis  wife  eurvive  bim,  is  a  donation  of 
the  marria^  contract  of  ten  tbousand  dol-  future  property,  not  a  legacy.  29  A.  237, 
lars  to  be  taken  from  bie  succession  in  case      Succession  of  McCloskey. 


Art.  1736  [1729].  Id.     How  Far  Irrevocable.    A  dona- 


'  1527,  1529,  1530, 1531  do  not  apply  to  tbis  cbapter  and  to  Cbapter  9,  Sec.   1532. 
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tion,  in  the  form  specified  in  the  preceding  article,  is  irrevocable 
only  in  this  sense,  that  the  donor  can  no  longer  dispose  of  the 
objects  comprised  in  the  donation  on  a  gratuitous  title  unless  it  be 
for  moderate  sums,  by  way  of  recompense  or  otherwise. 

The  donor  retains  till  death  the  full  liberty  of  selling  and 
mortgaging,  unless  he  has  formally  barred  himself  of  it  in  the  whole 
or  in  part. 

1630,  1532;  4  Toul.  534;  C.  N.  1083. 

Art.  1737  [1730].  Donation  of  Present  and  Future  Prop- 
erty. A  donation  in  favor  of  marriage  may  be  made  cumulatively 
of  the  property  present  and  future,  provided,  that  to  the  act  be  an- 
nexed a  statement  of  the  debts  and  charges  of  the  donor,  existing 
on  the  day  of  the  donation,  in  which  case  the  donee,  on  the  decease 
of  the  donor,  may  accept  merely  the  present  property,  renouncing 
the  surplus  of  the  property  of  the  donor. 

1528, 1532,  1745, 1747;  C.  N.  1084  (almost  lit.) ;  19  L.  528;  11  A.  380. 

Art.  1738  [1731].  Id.  Statement  of  Donor's  Debts.    If 

the  statement  mentioned  in  the  preceding  article  has  not  been 
annexed  to  the  act  containing  a  donation  of  present  and  future 
property,  the  donee  shall  be  obliged  to  accept  or  reject  that  dona- 
tion wholly ;  and  in  case  of  acceptance,  he  shall  claim  only  the 
property  existing  on  the  day  of  the  donor's  decease,  and  he  shall 
be  liable  to  the  payment  of  all  the  charges  and  debts  of  the  suc- 
cession. 

C.  N.  1085  (lit.);  4  Toul.  34;  5  Toul.  767. 

Art.  1739  [1732].  Acceptance.  Donations  made  by  mar- 
riage contract  can  riot  be  impeached  or  declared  void  on  pretence  of 
want  of  acceptance. 

C.N.  1087  (lit.);  13  A.  143, 

Art.  1740  [1733].  Marriage.  Every  donation  made  in  favor 
of  marriage  falls,  if  the  marriage  does  not  take  place. 

1897;  C.  N.  1088  (lit);  4  A.  337. 

Art.  1741  [1734].  Survivorship  of  Donor.  Donations 
made  to  the  husband  or  wife,  on  the  terms  of  Articles  1735  and 
1737  fall,  if  the  donor  survive  the  donee,  and  his  or  her  posterity. 

(As  amended  by  Act  87  of  1871,  p.  199) ;  C.  N.  1089;  6  N.  S.  196,  Doucet  vs.  Brous- 
sard. 

Art.  1742  [1735].  Reduction  of  Donation.  All  donations 
made  to  a  married  couple  by  their  marriage  contract,  are,  at  the 
time  of  the  opening  of  the  succession  of  the  donor,  reducible  to  the 
portion  that  the  law  permitted  him  to  dispose  of. 

1602;  C.  N.  1090  (lit.). 
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CHAPTER  9.* 

Of  Donations  Between   Married  Persons^   Either  by   Marriage 
Contract  or  During  the  Marriage. 

Art.  1743  [1736].  Donations  by  Spouses  to  Each  Other 
Before  Marriage.  Married  persons  can,  bj^  marriage  contract, 
make  to  each  other  reciprocally,  or  the  one  to  the  other,  what  dona- 
tions they  think  proper,  under  the  modifications  hereafter  expressed. 

1751,  2331 ;  4  M.  272.  LeBUnc  vs.  Croisset;  2  L.  553,  Lablee  vd.  Abal;  C.  N.  1091 
<llt.) ;  O.  C.  256,  219;  3  M.  684,  Bourcier  vs.  Lanusal. 

Art.  1744  [1737].  Survivorship  of  Donor.  Every  dona- 
tion inter  vivos y  of  present  property,  made  between  married  per- 
sons by  marriage  contract,  shall  not  be  deemed  to  be  done  on  the 
condition  of  the  survivorship  of  the  donee,  if  that  condition  be  not 
formally  expressed,  and  it  is  subject  to  all  the  rules  above  pre- 
scribed for  those  kinds  of  donations. 

C.  N.  1092  (lit.) ;  5  Tool.  824;  8  M.  707,  Frldeau  vs.  Frideau. 

Art.  1745  [1738].    Present  and   Future  Property.    A 

donation  of  property  in  future,  or  of  property  present  and  in  future, 
made  between  married  persons,  by  marriage  contract,  whether  sim- 
ple or  reciprocal,  shall  be  subject  to  the  rules  established  by  the 
preceding  chapter,  with  regard  to  similar  donations  made  to  them 
by  a  third  person,  except  that  it  shall  not  be  transmissive  to  the 
children,  the  issue  of  the  marriage,  in  case  of  the  death  of  the  donee 
before  the  donor. 

1528,  1735,  1737,  1752;  C-  N.  1093  (lit.);  11  A.  380;  4  M.  272,  LeBlanc  vs.  Croiset; 
h  Toul.  815.  825;  12  Toul.  66;  29  A.  237,  Succession  of  McCIoskey. 

By  the  new  law  the  simple  pact  and  even 
the  pollicitatio  dotis  produced  an  action. 
Maclj.  226,  Sec.  466. 


Pactum  de  dote  constituenda  was  one  of  the 
pacta  legitima^  but  the  ancient  Roman  law 
gave  no  action  unless  the  promise  was  made 
with  a  stipulation  or  by  the  dictio  dotis. 


Art.  1746  [1739].    Donations  During  Marriage.    One  of 

the  married  couple  may,  either  by  marriage  contract  or  during  the 
marriage,  give  to  the  other,  in  full  property,  all  that  he  or  she  might 
give  to  a  stranger. 

(Amended);  1  N.  S.  466,  Parquln  vs.  Finch;  2  A.  30,  Depas  vs.  Rees;  1  A.  142, 
Succession  of  Hoa;  13  A.  244,  Succession  of  Swayze;  48  A.  615,  Lelen  vs.  Dooley;  1493, 
1495;  C.  N.  1094, 1095;  15  L.  562;  R.  S.  434,  1210;  Acts  1850,  p.  228. 

A  donation  by  insolvent  husband  to  his 
wife  is  prima  facie  fraudulent  and  simulated. 
30  A.  223,  Kirlcpatrick  vs.  Finney  and 
Byrnes. 


•  Donations  between  spouses  always  revoc- 
able.   1749. 

A  dation  en  paienient  of  donation  main- 
tained. 27  A.  341,  Newman  Co.  vs.  Eaton 
and  wife. 

An  excessive  donation  by  husband  to  wife 
may  be  reduced  to  disposable  portion.  38  A. 
313,  Carroll  vs.  Cockerham ;  40  A.  531,  Suc- 
<;es8ion  of  Moore. 


A  husband  having  no  forced  heirs  may 
give  his  wife  the  whole  of  his  estate,  say- 
ing the  right  of  creditors.  Collateral  heirs 
can  not  attack  such  donations.  37  A.  178, 
Scott  vs.  Briscoe. 


♦  1527,  1529,  1530,  1531  do  not  apply  to  this  chapter  nor  to  Chapter  8;  see  1532. 

393 

Digitized  by  VjOOQIC 


Art.  1747. 


Civil  Code  of  Louisiana. 


Art.  1747  [1740].  Emancipated  Minors.  The  husband 
or  wife,  if  a  minor  emancipated,  can,  by  marriage  contract,  give  to 
the  other,  either  by  simple  or  by  reciprocal  donation,  whatever  can 
be  given  by  a  party  who  has  attained  the  age  of  majority. 

1476. 

Art.  1748  [1741].  A  Minor,  Not  Emancipated,  can  give 
only  with  the  consent  of  those  relations  whose  consent  is  requisite 
for  the  validity  of  the  marriage ;  and  with  that  consent,  he  or  she 
can  give  all  that  the  law  permits  a  married  person  of  full  age  to 
give  to  his  or  her  consort. 

If  the  relations,  whose  consent  is  necessary,  be  dead,  the  minor 
not  emancipated  can  not  give  without  the  authorization  of  a  court 
of  justice. 

1476,  2330. 


Art.  1749  [1742].  Revocation.  All  donations  made  be- 
tween married  persons,  during  marriage,  though  termed  inter  vivos y 
shall  always  be  revocable. 

The  revocation  may  be  made  by  the  wife,  without  her  being 
authorized  to  that  effect  by  her  husband,  or  by  a  court  of  justice. 

7  A.  90;  26  A.  195;  16  Laurent,  330;  L.  24,  Tit.  1;  Leges  1,  2  and  3;  23  Demon- 
lombe,  604,  611,  512;  C.  N.  1096  (literal) ;  1  PartidaB,  p.  511;  Law  4,  Tit.  XI;  O.  C. 
268  a.  224;  2  Mourlon,  p.  539,  Sec.  1001;  5  Toul.  830,  No.  918;  46  A.  614,  Zerega  vs.  Per- 
cival,  47  A.  729,  Lavendan  vs.  Jenkins. 


The  restoration  by  the  wife  to  the  hus- 
band of  various  articles  donated  to  her  and 
the  subsequent  conversion  of  them  by  him 
for  the  use  and  benefit  of  the  community 
may  be  regarded  as  a  revocation  or  an  an- 


nulment of  the  donation, 
cession  of  Hale. 


26  A.  195;  Sue- 


1749  applies  both  to  gifts  by  public  acta 
and  manual  gifts.  26  A.  195;  Succession  of 
Hale. 


Art.  1750  [1743].  Id.  Birth  of  Children.  Those  dona- 
tions  shall  not  be  revoked  by  the  birth  of  children,  provided  they 
do  not  exceed  the  qimntutn^  which  married  persons  are  permitted 
to  dispose  of  to  each  other  to  the  prejudice  of  their  children,  or 
legitimate  descendants,  as  is  above  provided. 

1468,  1480,  1705, 1753,  1556;  C.  N.  1097. 


Art.  1751  [1744],  Hutual  or  Reciprocal  Donations  Pro- 
hibited. Married  persons  can  not,  during  marriage,  make  to  each 
other,  by  an  act,  either  inter  vivos  or  mortis  causa^  any  mutual  or 
reciprocal  donation  by  one  and  the  same  act. 

1572, 1743;  10  M.  188,  Fredericlt  vs.  Frederick;  1  N.  S.  465,  Parquin  vs.  Finch;  C.  N. 
1097  (lit.) ;  5  Toul.  295;  7  Toul.  583. 


Husband  and  wile  made  a  joint  will  and 
instituted  each  other  sole  heir  in  case  there 
were  no  children  with  a  promise  that  at  the 
death  of  survivor  the  property  or  effects 
remaining  should  go  to  their  heirs  as  lega- 


cies in  certain  proportions.  Held  that  sur- 
vivor could  alienate  if  anything  was  not 
disposed  of,  then  heirs  inherited.  18  L.  24; 
Bernard^s  heirs  vs.  Soul^. 


Art.  1752  [1745].  Second  flarriage.     A  man  or  woman, 
who   contracts  a  second  or  subsequent  marriage,  having  children 
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by  a  former  one,  can  give  to  his  wife,  or  she  to  her  husband,  either 
by  donation  or  by  last  will  and  testament,  in  full  property  or  in 
usufruct,  not  exceeding  one-third  of  his  or  her  property. 

(As  amended  by  act  13  of  1882) ;  C.  Lib.  V,  Tit.  9;  13  A.  244,  Succession  of  Swayze; 
7  N.  S.666,  Leblanc  vs.  Landir;  30  A.  193,  Succession  of  Bollinger;  26  A.  195,  Succession 
of  Hale;  208,  209,  560,  1746;  C.  N.  1098;  2  A.  30;  16  A.  286;  Acta  1844,  p.  99;  48  A.  511  „ 
513,  Lelen  vs.  Dooley. 


This  article  applies  also  to  testamentary 
dispositions.    2  A.  42;   Depas  vs.  Riez. 

Usufructuary  must  give  security.  2  A.  42 ; 
Depas  vs.  Riez. 

Where  the  husband  having  a  child  by  .a 
former  marriage  ^ives  his  wife  by  will  one- 
half  of  his  estate,  the  bequeath  is  valid  for 


one-third, 
rer. 


38  A.  510;  Succession  of  Theu- 


Where  a  legacy  in  full  property  was  re- 
duced under  the  old  article  to  a  legacy  of 
the  usufruct  of  one  fifth,  the  one-fifth  must 
be  (»f  the  whole  of  the  testators'  estate.  30 
A.  193,  Succession  of  Bollinger. 


Art.  1753  [1746].  Id.  If  a  person,  who  marries  a  second 
time,  has  children  of  his  or  her  preceding  marriage,  he  or  she  can 
not,  in  any  manner  dispose  of  the  property  given  or  bequeathed  to 
him  or  her  by  the  deceased  spouse,  or  which  came  to  him  or  her 
from  a  brother  or  sister  of  any  of  the  children  which  remain. 

This  property  becomes,  by  the  second  marriage,  the  property 
of  the  children  of  the  preceding  marriage,  and  the  spouse,  who 
marries  again,  only  has  the  usufruct  of  it. 

911;  15  L.  106;  2  A.  196;  20  A.  169;  26  A.  200;  49  A.  167,  Zeigler  vs.  Creditors;  25 
A.  195,  Succession  of  Hale;  Muhlenbruch  Doctrina  Pandictarum,  sec.  532. 

This  article  applies  to  inherited  as  well  as 
donated  property.  10  A.  679,  Cook  vs. 
Doremus ;  13  A.  244,  Succession  of  Swayze. 

If  money  were  given,  this  article  does  not 
apply.    The  property  vested  in  the  children 


must  be  the  same  which  was  given  to  the 
wife.  26  A.  165,  Succession  of  Hale. 

The  surviving  spouse,  universal  legatee 
of  the  deceased,  can  not  in  any  manner  dis- 
pose of  property  so  coming  to  him  or  her. 
39  A.  56,  Webb  vs.  Keller. 


Art.  1754  [1747J.  Indirect  or  Disguised  Donation.  Hus- 
bands and  wives  can  not  give  to  each  other,  indirectly,  beyond  what 
is  permitted  by  the  foregoing  dispositions. 

All  donations  disguised,  or  made  to  persons  interposed,  shall 
be  null  and  void. 

1491,  2446;  O.  C,  p.  268,  a.  228;  5  Toul.  87;  C.  N.  1099  (^lit.);  6  A.  673;  48  A. 
511,  Lelen  vs.  Dooley. 

Only  le^al  forced  heirs  can  sue  to  annul 
for  fraud  In  the  same  manner  as  creditors. 
37  A.  179,  Scott  vs.  Briscoe;  35  A.  33,  Ker- 
winvs.  Hibemia  Insurance  Co.;  34  A.  374, 
Brown  vs.  Stroud ;  33  A.  688,  Heirs  of  Gomp- 
ton  vs.  Maxwell ;  31  A.  134;  30  A.  1036. 

Disguised  donations  in  evasion  of  this 
article  are  absolutely  nuU^  and  not  merely   I 

Art.  1755  [1748].   Persons  Interposed  ;  Who  Are.    All 

donations  made  by  one  of  the  married  parties  to  the  children  or  to 
any  one  of  the  children  of  the  other  party  by  a  former  marriage, 
and  such  as  are  made  by  the  donor  to  relations  to  whom  the  other 
party  is  presumptive  heir  on  the  day  of  the  donation,  although  the 
latter  may  not  survive  the  relation  who  is  the  donee,  shall  be 
deemed  made  to  persons  interposed. 

1491;  C.  N.  1100  (lit.) ;  6  Toul.  89;  13  A.  244,  Succession  of  William  L.  Swayze. 


reducible  to  the  disposable  portion.  83  A. 
1330,  Succession  of  Ames. 

Parol  evidence  not  admissible  to  prove 
that  a  third  person  was  interposed  to  re- 
ceive real  estate  for  the  use  of  and  instead 
the  intended  vendee.  42  A.  449,  Dohan  vs. 
Dohan. 
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TITLE   III. 


OK  OBLIOATIONS. 


ium)^  deposit,  sequestration  and  pledge 
called  real  contracts,  and  certain  innonu- 
nate  contracts  under  which  are  exchange 
and  the  contract  of  estimation. 

3rd.  By  words  {solemuibus  verbis)  stipu- 
lation, 

4th.  And  by   writings   {Uteris),  Maclcle- 
dey,  §401,  402,  414,  452,  446,  451,  452. 

The  differtince  between  a  pact  and  a  con- 
tract in  the  ancient  Roman   law  was  this : 


CHAPTER  1. 

Of  the  Nature  and  Division  of  ObligJLtions, 

Art.  1756  [17i9].  An  Obligation  is,  in  its  general  and  most 
extensive  sense,  synonymous  with  duty. 

c,  P.  19. 

Obligations  arise  not  only  from  contracts, 
bat  from  qnasi  contracts  and  from  qiinsi  of- 
fences, and  sometimes  the  law.  2292,  2293, 
^294. 

The  Code  on  obligations  is  copied  from 
Pothier,  5  Toul.  244,  but  reversed  in  some 
particulars.  4  Marcade,  330. 

Every  obligation  gives  impliedly  a  right 
of  action  to  enforce  its  execution.  C.  P.  14; 
€.  C.  1799. 

In  (he  Roman  law  contracts  are  formed : 

Ist  By  consent,  as  sale  letting   and  hi r-  I  The    latter    produced    an  action   {causam 

Ing  emphyteusis,  partnership  and  mandate  I  ci^t/^m) :  the  former  being  only  morally  ob- 

called  consensual  contracts.  ligatory.  gave  place  to   an  exception  and 

I  right  of  detention.    Subsequently  so  me  facts 

2d.  By  the  delivery  of  the  thing  {ob/i^a-  j  were  fortified  by  actions.    The  causa  civilis 

ii^ms  qnae  rit  coH'ra/iu»/ur)  tL8  \oskn  tor  con-  \  anciently    rero}ed    principally    upon    the 

aamp.ion  {mutuum)  loan  for  use  {commoda-  ,  form  of  the  agreement.  Mackleday,  399. 

Art.  1757  [1750].  Imperfect,  Natural  and  Perfect  Obll- 
Sations.  Obligations  are  of  three  kinds :  imperfect  obligations, 
natural  obligations,  and  civil  or  perfect  obligations : 

1.  If  the  duty  created  by  the  obligation  operates  only  on  the 
moral  sense,  without  being  enforced  by  any  positive  law,  it  is 
called  an  imperfect  obligation,  and  creates  no  right  of  action,  nor 
has  it  an}'  legal  operation.  The  duty  of  exercising  gratitude, 
charity  and  the  other  merely  moral  duties,  is  an  example  of  this 
kind  of  obligation. 

2.  A  natural  obligation  is  one  which  can  not  be  enforced  by 
action,  but  which  is  binding  on  the  party  who  makes  it,  in  con- 
science and  according  to  natural  justice. 

3.  A  civil  obligation  is  a  legal  tie,  which  gives  the  party,  with 
Avhom  it  is  contracted,  the  right  of  enforcing  its  performance  by 
law. 

W46;  C.  P.  17,  18. 

What  Is  paid  pursuant  to  an  imperfect  | 
obligation  is  not  subject  to  repetition.  C.  I 
P.  17.  I 

Art.  1758  [1751].    Natural  Obligations  are  of  four  kinds : 
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1.  Such  obligations  as  the  law  has  rendered  invalid  for  the 
want  of  certain  forms  or  for  some  reason  of  general  policy,  bnt  which 
are  not  of  themselves  immoral  or  unjust. 

2.  Such  as  are  made  by  persons  having  the  discretion  neces- 
sary to  enable  them  to  contract,  but  who  are  yet  rendered  incapable 
of  doing  so  by  some  provision  of  law. 

3.  When  the  action  is  barred  by  prescription,  a  natural  obliga- 
tion still  subsists,  although  the  civil  obligation  is  extinguished. 

4.  There  is  also  a  natural  obligation  on  those  who  inherit  an 
estate,  either  under  a  will  or  by  legal  inheritance,  to  execute  the 
donations  or  other  dispositions  which  the  former  owner  had  made^ 
but  which  are  defective  for  want  of  form  only. 

5  N.  S.  40,  Garland  vs.  Lockett;  1846,  2133;  0.  P.  17,  18;  2  L.  428;  2  A.  667;  12  A. 
34;  16  A.  217;  41  A.  109,  Ashley  vs.  Ashley. 

Art.  1759  [1752].     Id,    Effect  of  Natural  Obligations* 

Although  natural  obligations  can  not  be  enforced  by  action,  they 
have  the  following  effect : 

1 .  No  suit  will  lie  to  recover  what  has  been  paid,  or  given  in 
compliance  with  a  natural  obligation. 

2.  A  natural  obligation  is  a  sufficient  consideration  for  a  new 
contract. 

1846,  2301,  2302;  C.  N.  1235;  C.  P.  18;  12  A.  34;  16  A.  217. 

Insolvent  debtor  after  discharge  may  bind  I 
himself.    3  A.  601,  Beck  vs.  Howard.  | 

Art.  1760  [1753].  Civil  Obligations,  in  relation  to  their 
origin,  are  of  two  kinds : 

1.  Such  as  are  created  by  the  operation  of  law. 

2.  Such  as  arise  from  the  consent  of  the  parties  who  are  bound 
by  them,  which  are  called  contracts  or  conventional  obligations. 

Each  of  these  divisions  will  form  the  subject  of  a  separate  title. 
C.  P. 19. 


An  ordinance  of  a  police  jury  fixing  the 
parish  attorney's  salary  is  not  a  contract 
with  him.  34  A.  46,  State  ex  r*l,  Fisk  vs. 
Police  July. 

This  case  was  partially  reversed  on  ap- 
peal In  Fisk  vs.  Jefferson,  116  U.  S.  131, 


where  it  was  held  that  though  the  attorney 
had  no  contract  entitling  him  to  the  full 
term  or  protecting  him  against  a  dimfnu- 
tion  of  salary,  yet  for  services  actaally 
rendered,  the  parish  was  under  an  obliga- 
tion  to  pay  the  fixed  salary. 


TITLE  IV. 


OK  CONVENTIONAL  OBLIGATIONS- 


CHAPTER  1. 

General  Provisions, 

Art.  1761  [1754] .    Contracts  Defined.     A  contract  is  an 
agreement,  by  which  one  person  obligates  himself  to  another,  to 
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give,  to  do  or  permit,  or  not  to  do  something,  expressed  or  implied 
by  such  agreement. 

2803,  3075,  3167;  6  L.  415,  Beal  vs.  McKlerman;  11  L.  262,  Mitchell  vs.  Currell;  C. 
N.  1101  (almost  lit.) ;  6  Toul.  8. 

Two  agreements  executed  at  the  same 
time  and  relating  to  the  same  subject  matter 
are  to  be  taken  together  as  one  contract.  18 
Pickering,  479,  Fuller  vs.  Dame. 


Its  validity  depends  on  the  local  law.  8 
Sav.  269. 

In  reciprocal  contracts  both  parties  are 
hound  or  none.  36  A.  35,  Campbell  vs. 
Lambert;  36  A.  685,  Gordon  vs.  Stubbs. 


Art.  1762  [1755].  Contract  and  Instrument  Witness- 
ing. The  contract  must  not  be  confounded  with  the  instrument  in 
writing  by  which  it  is  witnessed.  The  contract  may  subsist, 
although  the  written  act  may,  for  some  defect,  be  declared  void  ; 
and  the  written  act  may  be  good  and  authentic,  although  the  con- 
tract it  witnesses  be  illegal.  The  contract  itself  is  only  void  for 
some  cause  or  defect  determined  by  law. 

1  N.  S.  420,  Deboulets  vs.  Gravier;  8  Toul.  462;  6  Toul.  27;  4  L.  77. 

Art.   1763   [1756].  Heritability  of  Contracts.     In   any 

contract,  for  the  breach  of  which  damages  could  be  recovered,  or 
which  could  be  specifically  enforced  between  the  original  parties, 
the  obligation  is  incurred,  and  the  right  is  vested  in  their  repre- 
sentatives, although  they  are  not  specially  named,  unless  the  con- 
trary intent  is  expressed,  or  unless  it  results  from  the  nature  of  the 
agreement. 

1999,  2236. 

Art.  1764  [1757].  Subject  and  Hotive  of  Contracts;  In- 
cidents. All  things  that  are  not  forbidden  by  law,  may  legally 
become  the  subject  of  or  the  motive  for  contracts  ;  but  different 
agreements  are  governed  by  different  rules,  adapted  to  the  nature 
of  each  contract,  to  distinguish  which  it  is  necessary  in  every  con- 
tract to  consider : 

1.  That  which  is  the  essence  of  the  contract,  for  the  want 
whereof  there  is  either  no  contract  at  all,  or  a  contract  of  another 
description.  Thus  a  price  is  essential  to  the  contract  of  sale ;  if 
there  be  none,  it  is  either  no  contract,  or  if  the  consideration  be 
other  property,  it  is  an  exchange. 

2.  Things  which,  although  not  essential  to  the  contract,  yet  are 
implied  from  the  nature  of  such  agreement,  if  no  stipulation  be 
made  respecting  them,  but  which  the  parties  may  expressly  modify 
or  renounce,  without  destroying  the  contract  or  changing  its  descrip- 
tion ;  of  this  nature  is  warranty,  which  is  implied  in  every  sale, 
but  which  may  be  modified  or  renounced  without  changing  the 
character  of  the  contract  or  destroying  its  effect. 

3.  Accidental  stipulations,  which  belong  neither  to  the  essence 
nor  the  nature  of  the  contract,  but  depend  solely  on  the  will  of  the 
parties.  The  term  given  for  the  payment  of  a  loan,  the  place  at 
which  it  is  to  be  paid,  and  the  nature  of  the  rent  payable  on  a 
lease  are  examples  of  accidental  stipulations. 
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Art.  1770. 


What  belongs  to  the  essence  and  to  the  nature  of  each  par- 
ticular description  of  contract,  is  determined  by  the  law  defining 
such  contracts ;  accidental  stipulations  depend  on  the  will  of  the 
parties,  regulated  by  the  general  rules  applying  to  all  contracts. 

1893,  2276,  2508;  41  A.  1060,  Claflln  &  Co.  vs.  Mayer;  21  A.  196;  24  A.  236;  3  L.  636; 
Walker  vs.  Hart;  10  L.  164,  Loaisiana  Golle^^e vs.  Keller;  6  N.  8.  409,  Milne  vs.  Davidson. 

''Not  forbidden."    18  A.  77,  Broadwell 


vs.  Rodri^ues. 
3.  Term  is   not  of  ttie   essence  or  tlie 


nature  of  a  license.  It  is  an  incidental  stipu- 
lation. 49  A,  661,  Construction  and  Im- 
provement Co.  vs.  R.  R.  Co. 


Art.  1765  [1758].  Parties;  Unilateral  and  Bilateral  or 
Reciprocal  Contracts.  To  all  contracts  there  must  be  at  least 
two  parties ;  one  who  does,  or  engages  to  do  or  not  to  do,  another 
to  whom  the  engagement  is  made.  If  this  latter  party  make  no 
express  agreement  on  his  part,  the  contract  is  called  unilateral^ 
even  in  cases  where  the  law  attaches  certain  obligations  to  his  ac- 
ceptance. 

It  is  called  a  bilateral  or  reciprocal  contract,  when  the  parties 
expressly  enter  into  mutual  engagements. 


1772;  C.  p.  39;  8  Toul.  617;  C.  N.  1102, 1103. 


Synallagmatic  contracts  need  not  be  made 
in  as  many  originals  as  there  are  parties.    4 


L.  123,  Weis  vs.  Malnhut;  (but  see)  3  N.  S. 
76,  Ferguson  vs.  Thomas,  4  N.  S.  266. 


Art.  1766   [1759].  Consent;  Expressed  or  Presumed. 

No  contract  is  complete  without  the  consent  of  both  parties.  In 
reciprocal  contracts  it  must  be  expressed.  In  some  unilateral  con- 
tracts the  law  provides  that  under  certain  circumstances  it  shall  be 
presumed. 

1780, 1798;  C.  N.  1102;  1  L.  188,  McDonogh  vs.  Webster;  13  L.  639. 

Art.  1767  [1760].  Kinds  of  Contract.  Contracts,  consid- 
sidered  in  relation  to  their  substance,  are  either  commutative  or 
independent,  principal  or  accessory. 

C.  N.  1104. 

Art.  1768  [1761  J.  Commutative  Contracts  are  those  in 
which  what  is  done,  given  or  promised  by  one  party,  is  considered 
as  equivalent  to,  or  a  consideration  for  what  is  done,  given  or 
promised  by  the  other. 

I860;  C.  N.  1104;  10  L.  401,  Delmonlco  vs.  Trizlnie. 

Onerous  donations  are  subject  to  the  In  every  corarautative  contract  equiva- 
«ame  rules.  3  A.  237,  Delabigarre  vs.  Sec-  lents  are  supposed  to  be  given  and  received, 
ond  Municipality.  1860. 

Art.  1769  [1762].  Independent  Contracts  are  those  in 
which  the  mutual  acts  or  promises  have  no  relation  to  each  other, 
either  as  equivalents  or  as  considerations. 

Art.  1770  [1763].    Mutual  Covenants.    A  contract  con- 
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tract  containing  mutual  covenants  shall  be  presumed  to  be  commu- 
tative, unless  the  contrary  be  expressed. 

1768;  C.N. 


1104. 


Art.  1771  [1764].    Principal  and  Accessory  Contracts. 

A  principal  contract  is  one  entered  into  by  both  parties,  on  their 
own  accounts,  or  in  the  several  qualities  they  assume.  An  accessory 
contract  is  made  for  assuring  the  performance  of  a  prior  contract,, 
either  by  the  same  parties  or  by  others ;  such  as  suretyship,  mort- 
gage and  pledge. 

47  A.  520,  Lachman  &  Jacoby  vs.  Block  &  Bro. 


La  validite  des  conventions  accessoires 
eat  touiours  subordonn^  a  V existence  et  aux 
effets    de  la   convention   principale;    ellea 


subsistent  et  toml)ent  avec  cette  demlere. 
Mack.,  p.  201,  Sec.  398,  P.  S.,  3037. 


Art.  1772  [1765].    Gratuitous  and  Onerous  Contracts^ 

Contracts,  considered  in  relation  to  the  motive  for  making  them^ 
are  either  gratuitous  or  onerous. 

1979. 

Art.  1773  [1766].  Gratuitous  Contracts.  To  be  gratui- 
tous, the  object  of  a  contract  must  be  to  benefit  the  person  with 
whom  it  is  made,  without  any  profit  or  advantage,  received  or 
promised  as  a  consideration  for  it.  It  is  not  however  the  less 
gratuitous,  if  it  proceed  either  from  gratitude  for  a  benefit  before 
received,  or  from  the  hope  of  receiving  one  hereafter,  although  such 
benefit  be  of  a  pecuniary  nature. 

1765;  C.  N.  1105;  49  A.  U26,  Succession  of  Rabasse. 

Art.  1774  [1767].  Onerous  Contracts.  Any  thing  given 
or  promised  as  a  consideration  for  the  engagement  or  gift,  an|r 
service,  interest  or  condition,  imposed  on  what  is  given  or  promised^ 
although  unequal  to  it  in  value,  makes  a  contract  onerous  in  its 
nature. 

1981;  C.N.  1106. 

Art.  1775  [1768].  Certain  or  Aleatory  Contracts.  Con- 
sidered in  relation  to  their  effects,  contracts  are  either  certain  or 
aleatory. 

2982;  6Toul.20. 

Art.  1776  [1769].  Id.  A  contract  is  aleatory  or  hazardous^ 
when  the  performance  of  that  which  is  one  of  its  objects,  depends 
on  an  uncertain  event. 

It  is  certain,  when  the  thing  to  be  done  is  supposed  to  depend 
on  the  will  of  the  party,  or  when  in  the  usual  course  of  events  it 
must  happen  in  the  manner  stipulated. 

2982;  O.  N.  1104. 
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Art.  1777  [1770].  Contracts  in  General,  under  what- 
ever denomination  they  may  come,  and  whether  they  may  or  may 
not  be  included  in  any  of  the  above  divisions,  are  regulated  by 
certain  rules,  which  are  the  subject  of  this  title. 

C.  N.  1107. 

Art.  1778  [1771].  Certain  Contracts  are  regulated  by  par- 
ticular rules  which  are  established  in  the  parts  of  the  Code  which 
treat  of  those  contracts. 


2246;  C.N.  1107. 

But  this  does  not  prevent  the  application 
to  an  innominate  contract  of  all  or  a  part 
to  the  rules  applying  to  nominate  contracts 
of  which  they  are  analogous.  4  Marcade, 
338« 


A  contract  is  solemn  when  certain  forms 
are  nece  sary  to  its  validity.  4  Marcade, 
338. 


CHAPTER  2. 

Of  the  Requisites  to  the  Formation  of  a  Valid  Agreement. 

Art.  1779  [1772].  Four  Requisites  are  necessary  to  the 
validity  of  a  contract : 

1 .  Parties  legally  capable  of  contracting. 

2.  Their  consent  legally  given. 

3.  A  certain  object,  which  forms  the  matter  of  agreement. 

4.  A  lawful  purpose. 

n,  1780, 1797, 1883, 1893;  6  Toul.  22;  C.  N.  1108;  2  R.  163;  1  A.  176;  19  A.  328;  41 
A.  925,  Conery  vs.  Water  Works  Co. 

Dae  form  is  also  necessary  for  a  solemn  I 
contract.  | 

SECTION  1. 
0/  ihe  Parties  to  a  Contract,  and  of  their  Capacity  to  Contract, 

Art.  1780  [1773].  Parties.  Those  only  are  parties  to  a  con- 
tract, who  have  given  their  consent  to  it,  either  expressly  or  by  im- 
plication. 

1765,1779,1800;  13  L.  264. 

The  opposite  party  can  change  his  will  I 
till  such  consent  is  given.    6  Tool.  25.  | 

Art.  1781  [1774].  Implied  Consent.  The  cases,  in  which 
consent  is  implied,  are  particularly  determined  by  law. 

Art.  1782    [1775].   Capacity,    the  Rule;    Incapacities. 

All  persons  have  the  capacity  to  contract  except  those  whose  inca- 
pacity is  specially  declared  by  law.  These  are  persons  of  insane 
mind,  those  who  are  interdicted,  minors  and  married  women. 

1779,  2225,  2300;  Married  Women,  122,   125;  Interdicted  persons,  400,  401,  2445; 
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Minors,  1786,  1875,  2228,  2272,  376, 1872, 1873,  1874;  5  N.  S.  527,  Lacrolx  vs.  Coquet;  11 
Toul.  16,  245;  12  Toul.  2446,  2803:  C.  N.  1123,  1124;  6  N.  S.  651;  7  N.  S.  341;  16  L.  13; 
11  R.  506;  15  A.  445;  17  A.  204;  R.  S.  1716,  3984. 

Minors  and  married  women  can  own  and 
administer  stock  in  building,  homestead  or 
loan  associations  and  make  deposits  therein. 
Act  83  of  1896  (p.  116). 

Married  women  may  make  deposits  in 
saving  banks  and  may  withdraw  same  with- 
out authorization.  Act  150  of  1888,  p.  212, 
and  Act  95  of  1892,  p.  127. 


The  case  of  an  alien  enemy.  13  Wall, 
168,  Semmes  vs.  Hartford  Insurance  Com- 
pany.   16  Wall.  396,  Montgomery  vs.  U.  S. 

The  case  of  a  blind  person.  2  A.  426, 
Union  Bank  vs.  Morgan. 

Drunkenness.   1  Vol.  Zach.  682. 

Mere  ignorance  and  thence  resulting 
inability  to  understand  a  contract  when  read 
does  not  constitute  incapacity.  35  A.  865, 
Jacluon  vs.  Lemle. 


Art.  1783  [1776].  Incapacity.  All  cases  of  incapacity  are 
subject  to  the  following  modifications  and  exceptions. 

Art.  1784  [1777].  Persons  Interdicted  can,  in  no  case 
whatever,  make  a  valid  contract  after  the  petition  has  been  pre- 
sented for  their  interdiction,  until  it  be  legally  removed. 

390;  C.  N.  1125. 


Art*  1785  [1778].  flinors  emancipated  may  contract  in  the 
cases  already  provided  by  law,  and  when  not  emancipated,  their 
contracts  are  valid,  if  made  with  the  intervention  of  their  tutors, 
and  with  the  assent  of  a  family  meeting,  in  the  cases  where  bylaw 
it  is  required. 

When  the  minor  has  no  tutor  or  one  who  neglects  to  supply 
him  with  necessaries  for  his  support  or  education,  a  contract  or 
quasi  contract  for  providing  him  with  what  is  necessary  for  those 
purposes,  is  valid. 

A  minor  is  also  capable  of  accepting  the  contract  of  mandate, 
under  the  restrictions  and  modifications  contained  in  the  title  on 
that  subject. 

His  stipulations  in  a  marriage  contract,  if  made  with  the  con- 
sent of  those  whose  authority  is  in  such  case  required  by  law,  are 
also  valid. 

The  obligation  arising  from  an  offense  or  quasi  offense,  is  also 
binding  on  the  minor. 

In  all  other  cases,  the  minor  is  incapacitated  from  contracting, 
but  his  contracts  may  be  rendered  valid  by  ratification,  either  ex- 
pressed or  implied,  in  the  manner  and  on  the  terms  stated  in  this 
title  under  the  head :  Of  Nullity  or  Rescission  of  Agreements. 

(Amended);  44  A.  481,  Succession  of  Sparrow;  376,  1782,  1866,  1873,2228,  3001; 
Mandate,  8001 ;  1  N.  S.  531,  Southworth  vs.  Bowie;  2  L.  518,  Harty  vs.  Harty;  2  A.  72, 
Dunbar  vs.  His  Creditors;  C.  N.  190, 1990;  3  N.  S.  400;  6  N.  S.  651 ;  2  A.  867;  13  A.  407; 
14  A.  506. 


But  it  seems  that  a  commercial  coitract 
made  with  a  minor  not  emancipated,  even 
with  the  authorization  of  the  father,  is 
void;  indeed,  the  dictum  of  the  court  goes 


60  far  as  to  hold  all  contracts  so  made  as  void 
Ifc  L.  14,  Willett  vs.  Te«sier;  but  see  2  R. 
513,  Jonan  vs.  Blanchard. 
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Art.  1786  [1779].  Married  Women.  The  incapacity  of 
the  wife  is  removed  by  the  authorization  of  the  husband,  or,  in  cases 
provided  by  law,  by  that  of  the  judge. 

The  authorization  of  the  husband  to  the  commercial  contracts 
of  the  wife  is  presumed  by  law,  if  he  permits  her  to  trade  in  her 
own  name ;  to  her  contracts  for  necessaries  for  herself  and  family, 
where  he  does  not  himself  provide  them ;  and  to  all  other  contracts, 
when  he  is  himself  a  party  to  them. 

The  unauthorized  contracts  made  by  married  women,  like  the 
acts  of  minors,  may  be  made  valid  after  the  marriage  is  dissolved, 
either  by  express  or  implied  ratification. 

121.  131,  2436;  C.  P.  105, 106, 118;  10  A.  433;  14  A.  731;  16  A.  209;  17  A.  204;  24 
A.  95;  4  X.  S.  388,  Lewis  vs.  Cham;  10  L.  161,  Marshall  vs.  Overbay. 


She  can  not  bind  herself  as  surety  for  her 
hnslMtnd,  and  if  a  sale  be  made  to  her  and 
she  signed  the  notes  during  the  communi- 
ty, it  is  void.  10  L.  146,  Davidson  vs. 
Stoart. 

To  bind  the  wife  the  contract  must  be  for 
her  advantage  and  for  something  the  hus- 
band is  not  Dound  to  furnish.  7  N.  S.  64, 
Brandegee  vs.  Kerr. 

She  may  bind  herself  as  suretv  for  her 
son  to  her  son's  wife.  17  A.  234,  Pequet 
TS.  Pequet 's  Executrix;  16  A.  310,  Bart- 
ington  vs.  Bradley;  see  16  A.  50,  Christen- 
sen  vs.  Stumpf. 


The  wife  has  the  right  to  sell  movables 
of  community  to  buy  necessaries,  14  A. 
731,  Johnston  vs.  Pike. 

Ratification.— Where  a  woman,  after 
the  termination  of  her  marriage,  pays  inter- 
est on  her  unauthorized  debt,  she  thereby 
ratifies  it.    31  A.  832,  O'Keefe  v?.  Handy. 

So  she  may  ratify  a  debt  contracted  for 
her  deceased  husband's  benefit  by  acknowl- 
edging it  in  writing  and  promising  to  pay 
it.    33A.  659,  663,  Latttte  vs  Delogny. 

There  can  be  no  ratification  during  mar- 
riage.   34  A.,  Gillespie  vs.  Twitchell. 


Art.  1787  [1780].  Id.  As  Mandataries.  A  married 
woman  may  act  as  mandatary,  and  her  acts  will  bind  the  man- 
dator and  the  person  with  whom  she  contracts,  although  she  be  not 
authorized  by  her  husband ;  but  the  mandator  has  no  action  against 
her  on  the  contract. 

3001;  C.N.  1990. 

Art.  1788  [1781].  Insane  Persons.  The  contract  entered 
into  by  a  person  of  insane  mind,  is  void  as  to  him  for  the  want  of 
that  consent,  which  none  but  persons  in  possession  of  their  mental 
faculties  can  give.  It  is  not  the  judgment  of  interdiction,  therefore, 
that  creates  the  incapacity ;  it  is  evidence  only  of  its  existence,  but 
it  is  conclusive  evidence,  and  from  these  principles  result  the  fol- 
lowing rules : 

1.  That,  after  the  interdiction,  no  other  evidence  than  the  in- 
terdiction itself  is  necessary  to  prove  the  incapacity  of  the  person, 
and  to  invalidate  any  contract  he  may  have  made  after  the  day  the 
petition  for  interdiction  was  presented,  and  that  no  evidence  to  show 
that  the  act  was  made  during  a  lucid  interval,  or  to  contradict  the 
judgment  of  interdiction,  can  be  admitted. 

2.  As  to  contracts,  made  prior  to  the  application  for  the  inter- 
diction, they  can  only  be  invalidated  by  proving  the  incapacity  to 
have  existed  at  the  time  the  contracts  were  made. 

3.  But  in  order  to  prevent  imposition,  it  is  not  enough  to  make 
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the  proof  mentioned  in  the  last  rule ;  it  must  also,  in  that  case,  be 
shown  that  the  person  interdicted  was  known  by  those  who  gener- 
ally saw  and  conversed  with  him,  to  be  in  a  state  of  mental  derange- 
ment, or  that  the  person  who  contracted  with  him,  from  that  or 
other  circumstances,  was  acquainted  with  his  incapacity. 

4.  That,  except  in  the  case  of  death  hereafter  provided  for,  no 
suit  can  be  brought,  nor  any  exception  made,  to  invalidate  a  con- 
tract on  account  of  insanity,  unless  judgment  of  interdiction  be 
pronounced  before  bringing  the  suit,  or  at  least  applied  for  before 
making  the  exception. 

5.  That  if  the  party  die  within  thirty  days  after  making  the 
act  or  contract,  the  insanity  may  be  shown  by  evidence,  without 
having  applied  for  the  interdiction ;  but  if  more  than  that  time 
elapse,  the  insanity  can  not  be  shown  to  invalidate  the  act  or  con- 
tract, unless  the  interdiction  shall  have  been  applied  for,  except  in 
the  case  provided  for  in  the  following  rule. 

6.  That  if  an  instrument  or  other  act  of  a  person  deceased 
shall  contain  in  itself  evidence  of  insanity  in  the  party,  then  it  shall 
be  declared  void,  although  more  than  thirty  days  have  elapsed  be- 
tween the  time  of  making  the  act  and  the  death  of  the  party,  and 
although  no  petition  shall  have  been  presented  for  his  interdiction. 

7.  In  the  case  mentioned  in  the  preceding  rule,  other  proofs  of 
insanity  may  be  offered  by  the  party  who  alleges  the  incapacity,  or 
may  be  required  by  the  judge. 

8.  That,  where  insanity  is  alleged  to  avoid  a  donation  or  other 
gratuitous  contract,  it  is  not  necessary  to  show  that  the  incapacity 
was  generally  known  ;  it  will  be  sufficient  to  show  that  it  existed, 
and  if  the  party  be  dead,  without  having  been  interdicted,  it  is  not 
necessary  in  this  case  to  show  that  the  interdiction  was  applied  for. 

9.  That  evidence  of  general  and  habitual  insanity,  in  order  to 
avoid  a  contract,  may  be  rebutted  by  showing  that  the  contract  or 
act  was  made  during  a  lucid  interval ;  but  where  general  insanity, 
even  with  some  intervals,  is  shown,  the  burden  of  showing  that  the 
particular  act  in  dispute  was  made  during  such  an  interval,  is 
thrown  on  the  party  who  supports  the  validity  of  the  act  or  contract. 

10.  That  insanity  may  be  alleged  and  proved  to  invalidate  a 
testament,  although  no  interdiction  have  been  applied  for,  nor  in 
in  that  case  is  it  necessary  to  prove  that  the  insanity  was  notorious. 

11.  The  allegation  in  a  testament  that  the  testator  was  of  sound 
mind,  can  not  prevent  proof  of  the  contrary  being  given  in  evidence, 
even  by  the  witnesses  to  the  will. 

12.  That,  when  these  rules  refer  to  the  time  of  presenting  the 
petition  for  interdiction,  as  a  period  which  is  to  determine  the 
validity  of  a  contract  or  other  act,  such  petition  is  meant  as  has  not 
been  withdrawn  or  dismissed. 

13.  That,  while  the  judgment  of  interdiction  is  in  force,  it  is 
conclusive    evidence  of  incapacity ;   but  that  it  may  be  annulled, 
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whenever  the  insanity  ceases,  but  it  can  only  be  annulled  by  a 
judgment. 


402,  403, 1476,  401;  C.  N.  602,  603,  504,  661;  6  A.  104;  12  A.  24,  6/4,  651;  4  L.  114, 
Laloire  vs.  Laco«te. 

This  article  does  not  prevent  the  proof  of 
fraud,  and  where  that  is  shown,  less  evi- 
dence will  be  sufficient  in  the  case  of  imbe- 
cility clearly  shown.  12  A.  651,  Holland 
vs.  Miller,  and  Chevalier  vs.  Whatley. 


Where  the  evidence  does  not  justly  inter- 
diction^ incapacity  to  contract  does  not  exist. 
35  A.  441,  Baumgarden  vs.  Langles. 

A  mortgage  consented  to  by  one  noto- 
riously imbecile  is  null,  though  the  mort- 
gagor is  not  interdicted.  32  A.  91,  Tecel 
vs.  Uulnault. 

A  sale  is  annulled  on  proof  of  notorious 
insanity.    32  A.  170,  Lagay  vs.  Marston. 

Will  can  be  made  by  insane  person  during 
lucid  interval.  46  A.  787,  Succession  of 
Bey. 


Where  the  vendor,  after  his  confinement 
in  an  asylum,  sold  through  an  agent,  but 
his  mental  trouble  was  known  only  to  a  few 
persons,  and  not  to  the  vendee,  and  a  fair 
price  was  paid  and  no  advantage  taken,  the 
sale  will  be  maintained.  38  A.  548,  Phelps 
vs.  Reinach. 


Where  more  than  thirty  days  elapse  be- 
tween the  making  of  a  contract  and  the 
death  of  the  party,  the  contract  can  not  be 
avoided  unless  interdiction  shall  have  been 
applied  for  or  the  act  contains  in  itself  evi- 
dence of  insanity.  32  A.  420,  Davis  vs. 
Greve. 

A  defendant  not  subject  to  habitual  insan- 
ity can  stand  in  judgment.  44  A.  683,  Co- 
vas  vs.  Bertoulin. 


Art.  1789  [1782].  A  Temporary  Derangement  of  Intel- 
lect, whether  arising  from  disease,  accident  or  other  cause,  also 
creates  an  incapacity  pending  its  duration,  provided  the  situation  of 
the  party  and  his  incapacity  were  apparent. 

The  being  addicted  to  drunkenness  does  not  I  took  advantage  of  a  moment  of  intoxlca- 
invalidate  a  contract  unless  the  other  party  |  tlon.    33  A.  1434,  Keough  vs.  Foreman. 

Art,  1790  [1784].  Special  Incapacities.  Besides  the  gen- 
eral incapacity  which  persons  of  certain  descriptions  are  under, 
there  are  others  applicable  only  to  certain  contracts,  either  in  rela- 
tion to  the  parties,  such  as  a  husband  and  wife,  tutor  and  ward, 
whose  contracts  with  each  other  are  forbidden  ;  or  in  relation  to 
the  subject  of  the  contract,  such  as  purchases,  by  the  adminis- 
trator, of  any  part  of  the  estate  which  is  committed  to  his  charge, 
and  the  incapacity  of  the  wife,  even  with  assent  of  the  husband,  to 
alienate  her  dotal  property,  or  to  become  security  for  his  debts. 
These  take  place  only  in  the  cases  specially  provided  by  law,  under 
different  titles  of  this  Code. 

337,  1146,  2398,2334,2357,2446;  C.  N.  1596;  6  L.  407,  Beal  vs.  McKieman;  47  A. 
1056;  9  L.  585;  14  L.  Ill,  122;  1  R.  220;  12  R.  82,  Brownson  vs.  Weeks:  1  A.  301;  6  A. 
456;  13  A.  14;  18  A.  27;  21  A.  467;  49  A.  1481,  Aronstein  vs.  Irvine. 


A  dation  en  paiement  by  husband  to  his 
wife  whereby  %he  agrees  to  pay  ber  hus- 
band's debts  to  his  vendors  is  void.  40  A. 
692,  Glaze  vs.  Duson. 

Husband's  admisgion  in  act  that  property 
is  paraphernal  is  binding.  36  A.  Si 9,  Moore, 
Tutor,  vs.  Stance!. 


Purchase  by  administrator. 
Hicks  vs.  Weems. 


14  A.  629, 


Husband  can  not  contract  with  a  third 
person  for  the  judicial  sale  of  his  wife's 
property  so  as  to  buy  it  himself.  14  A.  601, 
Parnell  vs.  Petrovio. 

During  marriage  husband  may  substitute 
a  special  mortgage  to  his  wife.  R.  S.  1107, 
1708. 

A  sale  through  person  interposed  by  wife 
to  husband  is  null.  45  A.  380,  Vicknair  vs. 
Trosclair. 


Art.  1791  [1785]  Persons  Contracting  with  Incapacitated 
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Persons  are  Bound.  The  persons  who  have  treated  with  a  minor^ 
person  interdicted,  or  of  insane  mind,  or  with  a  married  woman,  can 
not  plead  the  nullity  of  the  agreement,  if  it  is  sought  to  be  enforced  by 
the  party,  when  the  disability  shall  cease,  or  by  those  who  legally 
administer  the  rights  of  such  person  during  the  disability. 

(Amended)  1786,  1890,  1902;  C.  N.  1125;  10  L.  596;  13  A.  33,  407;  18  A.  148;  10  L 
592,  Arnow,  Tutor,  vs.  Lesassler;  6  L.  231,  Duplessis  vs.  Kennedy;  O.  C,  p.  265  a.  25;  5 
Toul.  209;  8  Duranton,  p.  474. 


Minor  may  after  majority  sue  person  witli 
wiiom  lie  has  deposited  bis  wages.    33  A. 

882,  Cousins  vs.  Kelsey. 

Ratification  of  purchase  made  daring 
minority  is  inferred  from  purchaser's  judi- 


cial allegation  after  majority,  that  he  is  ia 
possession.    33  A.  102,  Dunie  vs.  Heney. 

Contract  of  apprenticeship  made  by  minor 
is  bindiDfl' on  the  other  party.  28  A.  145, 
Hand  vs.  West. 


Art.  1792  [1786].  Id.  Reciprocal  Contracts.  If  the  con- 
tract be  reciprocal,  it  must  not  be  enforced  on  one  side  only  ;  and 
if  the  minor,  or  other  incapacitated  person,  opposes  his  incapacity 
against  any  part  of  the  agreement,  the  whole  of  the  contract  is 
void. 

C.  p.  39;  4  L.  463,  Etie  vs.  Sparks. 


Art.  1793  [1787] .  Consideration  Applied  to  Benefit  of 
Incapacitated  Person.  If,  in  a  contract  with  an  incapacitated 
person,  or  in  a  contract  void  for  want  of  form,  entered  into  with  any 
one  for  the  benefit  of  such  incapacitated  person,  any  consideration 
be  paid  or  given,  and  the  contract  be  afterwards  invalidated  on  ac- 
count of  such  incapacity  or  want  of  form,  the  consideration  so  paid 
or  given  must  be  restored,  if  it  was  applied  to  the  necessary  use  or 
benefit. of  the  incapacitated  person. 

13  A.  11;  6  L.  601,  Huset  vs.  Lefebvre;  6  L.  216,  Caveller,  F.  W.  C,  vs.  Germain;  2 
A.  727,  Dunbar  vs.  His  Creoitors. 

Minor  is  bound  for  supplies  furnished  his  It  must  be  proved  that  the  oonsideratioa 
plantation  to  the  extent  that  he  was  bene-  enured  to  benefit  of  incapacitated  person, 
flted.    31  A.  649,  Mcintosh  vs.  Kelley.  32  A.  170,  Lagay  vs.  Marston. 


Art.  1794  [1788].  Ignorance  of  Incapacity.  A  person 
who,  being  ignorant  of  the  incapacity  of  one  unable  to  contract, 
shall  make  an  agreement  with  such  person,  may,  immediately  after 
he  has  discovered  the  incapacity,  call  on  the  party,  if  the  incapacity 
has  ceased,  or  on  the  person  having  the  legal  administration  of  his 
affairs,  if  it  have  not,  to  confirm  or  annul  the  contract ;  and  if  it  be 
a  contract  of  such  kind,  as  the  administrator  might  have  made, 
then  his  assent  shall  confirm  it,  or  his  dissent  shall  free  the  con- 
tracting party  from  the  obligation  on  his  part.  If  the  assent  of  a 
family  meeting  would  have  been  necessary  to  authorize  the  con- 
tract, it  may  be  called,  on  the  application  of  the  party,  and  their 
decision  shall  have  the  same  eflFect  in  confirming  or  invalidating 
the  contract  that  it  would  have  had  on  its  formation. 

(As  Amended  by  Act  87  of  1871) ;  6  L.  215,  Cavelier  vs.  Germain;  2  A.  727;  4  A.  86. 


406 


Digitized  by 


Google 


Of  Reqihsites  to  Formation  op  Agreement.       Art.  1798. 

Art.  1795  [1789].  Affirmance  of  Contract  After  Re- 
moval of  Incapacity.  If  a  contract,  made  by  a  person  incapaci- 
tated from  contracting,  shall  be  confirmed  by  him  after  his  inca- 
pacity shall  cease,  the  rights  of  third  persons  acquired  before  such 
confirmation  are  not  impaired  thereby,  even  if  such  rights  were 
acquired  with  notice  of  the  invalid  act. 

2272;  Reed  et  al.  ve.  Powell,  11  R.  98;  7  N.  S.  374;  12  R.  221. 

Consent.— The  obligor  is  not  permitted 
with  the  object  of  showing  want  of  consent 
to  prove  that  he  did  not  understand  the 


language  in  which  the  contract  was  written. 
26  A.  594,  Boagni  vs.  Fouchy. 


Art.  1796  [1790].  Convict's  Contract.  Those  who  may 
be  interdicted  from  the  enjoyment  of  their  civil  rights,  in  conse- 
quence of  a  conviction  for  crime,  can  not  oppose  their  incapacity 
against  the  performance  of  any  contract  they  may  have  made, 
unless  it  be  against  some  person  having  power  over  them  during 
their  confinement,  nor  can  any  person  with  whom  they  contract 
plead  such  incapacity. 

SECTION   2. 
Of  the  Consent  Necessary  to  Oive  Validity  to  a  Contract. 

§1. 

OF  THE  NATUKK  OF  THE  CONSENT,  AND  HOW  IT  IS  TO  BE  SHOWN. 

Art.  1797  [1791].  Consent;  Communication  of.  When 
the  parties  have  the  legal  capacity  to  form  a  contract,  the  next 
requisite  to  its  validity  is  their  consent.  This  being  a  mere  opera- 
tion of  the  mind,  can  have  no  effect,  unless  it  be  evinced  in  some 
manner  that  shall  cause  it  to  be  understood  by  the  other  parties  to 
the  contract.  To  prevent  error  in  this  essential  point,  the  law 
establishes,  by  certain  rules  adapted  to  the  nature  of  the  contract, 
what  circumstances  shall  be  evidence  of  such  consent,  and  how 
those  circumstances  shall  be  proved ;  these  come  within  the  pur- 
view of  the  law  of  evidence. 

1779, 1945;  C.  X.  1109;  3  Savlgny,  99,  Sec.  114. 

Where  one  of  the  parties  neglected  to  i      Letter  contract    is  made  where  first 
sign.  8  M.  349,  Villere  vs.  Brogmer.  '  letter  is  received  and  answer  accepting  is 

I  written.  8  Say.  235,  287. 

.^^^'r.l'K'f  Zli'^^}^''L'^:i  "\l«r.:  I      contract  U  complete  though  answer  »c- 


tract  shall  be  reduced  to  writing,  there  is 
no  contract  until  the  writing  has  been 
drawn  up  and  signed.  Feb.  Tar.  Chap. 
7,  Sec.  1,  No.  19;  Partida  5,  6,  6;  1  N.  8. 
421,  Des  Banlets  vs.  Gravier;  4  L.  77, 
Blocker  vs.  Tillman;  2-1  A.  433,  Wolff  vs. 
Mitchell ;  30  A.  110,  Frederick  vs.  Fasnacht ; 
30  A.  821,  Avendano  vs.  Arthur. 


cepting  is  never  received.  Household  Fire 
Insurance  Co.  vs.  Grand,  19  American  Law 
Reg.  180;  6  Wendell,  119;  31  Eng.  Chy.  10 
and  11. 

Assent  Is  necessary  to  bind  a  surety  to  a 
contract.  47  A.  505,  Lachman  Sc  Jacobl  vs. 
Block. 


Art.  1798  [1792].  Proposal  and  Acceptance.  As  there 
must  be  two  parties  at  least  to  every  contract,  so  there  must  be 
something  proposed  by  one  and  accepted  and  agreed  to  by  another 
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to  form  the  matter  of  such  contract ;  the  will  of  both  parties  must 
unite  on  the  same  point. 

1766, 1819, 1946;  15  A.  897,  521 ;  16  A.  12;  21  A.  619. 


Acceptance  most  be  proved^  not  merely 
shown  to  have  been  probable.  38  A.  577, 
Stockton  vs.  Firemen^s  InsuTance  Co. 

The  pactums  displicentiae  is  a  pact  by 
which  one  or  both  of  the  contracting  par- 
ties reserve  to  themselves,  during  a  certain 
time,  the  right  of  receding  from  the  eon- 
tract.  Maclc.,  p.  225,  Sec.  &7. 


Pboposition  by  llELEGRAPH,  with  re- 
quest to  answer  by  telegram.  Party  an- 
swers by  telegraph  making  new  proposi- 
tion, but  writes  a  letter  acceptiug  plaintiff^s 
proposal.  Held  that  plaintiff  is  not  bound. 
54  F.  689,  Goulding  vs.  Hammond. 

Acceptance  must  be  shown  to  bind  surety. 
47  A.  511,  Lachman  &  Jacobi  vs.  Block  & 
Bro. 


Art.  1799  [1793] 
a   presumption  of    law 


Right  of  Judicial  Enforcement.    It  is 

that  in  every  contract  each  party  has 
agreed  to  confer  on  the  other  the  right  of  judicially  enforcing  the 
performance  of  the  agreement,  unless  the  contrary  be  expressed, 
or  may  be  implied. 


Art.  1800  [1794].  Retraction  of  Proposal.  The  con- 
tract, consisting  of  a  proposition  and  the  consent  to  it,  the  agree- 
ment is  incomplete  until  the  acceptance  of  the  person  to  whom  it 
is  proposed.  If  he,  who  proposes,  should  before  that  consent  is 
given,  change  his  intention  on  the  subject,  the  concurrence  of  the 
two  wills  is  wanting,  and  there  is  no  contract. 

4  Sav.  546;  4  L.  188;  5  A.  124;  15  A.  521.    See  Notes  to  1798. 


A  proposal  may  be  revoked  at  any  time 
before  acceptance.  45  A.  214,  Miller  vb. 
Doville  &  Gallagher. 


All  the  proposers  are  entitled  to  notice  of 
the  completion  of  the  agreement.  42  A. 
1039,  Pelt  &  Co.  vs.  Meyers.  But  see  notes 
to  1797. 


Art.  18C1  [1795].  Presumption  of  Continuance  of  Pro- 
posal. The  party  proposing  shall  be  presumed  to  continue  in  the 
intention,  which  his  proposal  expressed,  if,  on '  receiving  the 
unqualified  assent  of  him  to  whom  the  proposition  is  made,  he  do 
not  signify  the  change  of  his  intention. 

3  N.  S.  206,  Gravier  vs.  Gravier's  Heirs;  2  L.  504,  Correjolles  vs.  Mossy;  15  A.  609; 
21  A.  620;  42  A.  1039,  Feet  &  Co.  vs.  Meyer. 

Art.  1802  [1796].  Acceptance;  Time  for.  He  is  bound 
by  his  proposition,  and  the  signification  of  his  dissent  will  be  of  no 
avail,  if  the  proposition  be  made  in  terms,  which  evince  a  design  to 
give  the  other  party  the  right  of  concluding  the  contract  by  his 
assent ;  and  if  that  assent  be  given  within  such  time  as  the  situa- 
tion of  the  parties  and  the  nature  of  the  contract  shall  prove  that  it 
was  the  intention  of  the  proposer  to  allow. 

3  A.  623,  Ryder  vs.  Frost;  5  A.  124;  15  A.  609;  43  A.   772,  Hope  &  Co.  vs.  Board  of 
Liquidation. 


Art.  1803  [1797].  Effect  of  Acceptance.     But  when  one 
party  proposes,  and  the  other  assents,  then   the   obligation  is  com- 

408 


Digitized  by 


Google 


Op  BEQmsiTBs  to  Formation  op  Agreement.       Art.  1807. 


plete,  and  by  virtue  of  the  right  each  has  impliedly  given  to  the 
other,  either  of  them  may  call  for  the  aid  of  the  law  to  enforce  it. 

ExoeptlonsaatoThirdFersonB,  IZach.  160,  Sec.  180;  15  A.  609;  47  A.  506,  Lach- 
nan  &  Jacobj  vs.  Block  &  Bfo. 

Art.  1804  [1798].  Acceptance;  Time  for.  The  accept- 
ance need  not  be  made  by  the  same  act,  or  in  point  of  time,  imme- 
diately after  the  proposition;  if  made  at  any  time  before  the 
person  who  offers  or  promises  has  changed  his  mind,  or  may 
reasonably  be  presumed  tp  have  done  so,  it  is  sufficient. 

1  Pick.  278,  McCalloch  vs.  the  Eagle  Ins.  Co. ;  3  A.  523 ;  15  A.  609 ;  20  A.  221 ;  47  A. 
606,  Lachman  &  Jacob}'  vs.  Block. 

32  A.  272, 


BringlDg  suit  on  a  claim  evidences  an 
intention  not  to  accept  the  debtor's  previous 


offer  of  a  mortgage  to  secure  it. 
Dickson  vs.  Dickson. 


Art.  1805  [1799].  Id.  Conditions  or  nodifications.    The 

acceptance  to  form  a  contract  must  be  in  all  things  conformable  to 
the  offer ;  any  condition  or  limitation  contained  in  the  acceptance 
of  that  which  formed  the  matter  of  the  offer,  gives  him,  who  makes 
the  offer,  the  right  to  withdraw  it. 

1  L.  188,  McDonogh  vs.  Winchester;  6  R.  97;  43  A.  773,  Hope  &  Co.  vs.  Board  of 
Liquidation. 


Where  the  acceptance  of  a  proposition 
includes  a  material  modification  the  contract 
is  not  complete  until  such  moditication  has 


been  assented  to  bv  the  proposer.    30 
251,  Connell  v^.  Hill. 


Art.  1806  [1800].  Id.  Id.  This  takes  place,  even  when  more 
is  promised  than  was  demanded,  or  when  less  is  offered  than  was 
required ;  for  example,  if  a  request  is  made  to  borrow  fifty  dollars, 
and  the  party  answers  that  he  will  lend  one  hundred  dollars ;  or, 
if  the  request  be  to  borrow  one  hundred  dollars,  and  the  answer 
that  fifty  wiH  be  lent,  there  is  no  obligation  in  either  case,  without 
a  further  assent  of  the  borrower  to  take  the  one  hundred,  in  the 
first  case,  and  theifty  in  the  other;  for  the  proposal  to  borrow  fifty 
does  not  necessarily  imply  an  assent  to  borrow  one  hundred,  nor 
does  the  proposal  to  lend  one  hundred  necessarily  imply  a  desire 
to  lend  only  fifty.  The  modification  or  change  of  the  proposition 
is,  in  all  respects,  considered  as  a  new  offer,  and  the  party  making 
it,  is  bound  by  the  acceptance  in  the  same  manner  as  if  the  origi- 
nal proposition  had  been  made  by  him. 

(J  Toul.  27;  43  A.  733,  Hope  &  Co.  v^.  Board  of  Liquidation. 


Where  two  instruments  are  executed  at 
the  same  time  between  the  same  parties 
lelatlve  to  the  same  subject  matter  they  are 
to    be    taken    in    connection    as   forming 


together  the  several  parts  of  an  agreement. 
25  Fed.  R.  689,  Woodward  vs.  Jewell.  44 
Ga.  326,  Slaughter  vs.  Culpepper.  2  Blk. 
Com.  327;  Co.  Litt.  236. 


Art.  1807  [1801].  Id.  nodification  Beneficial  to  Pro- 
poser. When,  however,  from  the  circumstances  of  the  case,  the 
offer  necessarily  implies  an  assent  to  the  modification  of  the  accep- 
tance, then  the  obligation  is  complete,  although  there  be  a  differ- 
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ence  in  terms  between  the  one  and  the  other.  If,  for  example,  one 
offers  to  sell  a  certain  article  for  one  hundred  dollars,  and  the 
other,  not  having  yet  received  the  offer,  should  on  his  part  propose 
to  give  two  hundred  dollars,  the  proposal  to  give  the  greater  sum 
necessarily  implies  an  assent  to  take  it  for  a  less,  and  the  contract 
is  complete  at  the  lowest  sum. 

Art.  1808  [1802].  Id.  But  a  Consent  to  Give  Anything 
Else,  although  of  a  greater  value  than  that  contained  in  the  offer, 
or  to  give  the  same  or  a  larger  sum  at  a  different  term  c4  payment, 
does  not  imply  an  assent  to  the  offer,  and  there  is  in  that  case  no 
obligation. 

Art.  1809  [1803].  Revocation  of  Proposal.  The  obliga- 
tion of  a  contract  not  being  complete,  until  the  acceptance,  or  in 
cases  where  it  is  implied  by  law,  until  the  circumstances,  which 
raise  such  implication,  are  known  to  the  party  proposing ;  he  may 
therefore  revoke  his  offer  or  proposition  before  such  acceptance,  but 
not  without  allowing  such  reasonable  time  as  from  the  terms  of  his 
offer  he  has  given,  or  from  the  circumstances  of  the  case  he  may 
be  supposed  to  have  intended  to  give  to  the  party,  to  communicate 
his  determination. 

5  A.  124;  6  Toul.  25;  47  A.  520,  Lachman  &  Jacoby  vs.  Block  &  Bro. 


The  death  of  the  offerer  within  the  time 
allowed  for  acceptance  does  not  revoke  the 
offer.    36  A.  625,  Gordon  vs.  Stubbs. 


*'The  contract  was  complete  when  the  in- 
sured placed  a  letter  in  the  postoHice  ac- 
cepting the  terms. '^    9  How.  390. 


Art.  1810  [1804].  Death  Before  Acceptance.  If  the  party 
making  the  offer,  die  before  it  is  accepted,  or  he  to  whom  it  is 
made,  die  before  he  has  given  his  assent,  the  representatives  of 
neither  party  are  bound,  nor  can  they  bind  the  suryivor.  But  if 
the  contract  be  accepted  before  the  death  of  the  party  offering  it, 
although  he  had  no  notice  of  it,  the  obligation  is  complete ;  but  if 
the  representatives  assent  to  an  acceptance  of  the  surviving  party 
in  the  first  instance,  or  the  survivor  assent  to  an  acceptance  made 
by  the  representatives  in  the  second  instance,  then  it  becomes  a 
new  contract  between  the  representatives  and  the  surviving  party. 

1902;  11  K.  298. 

Art,  1811  [1805].  Proposal  and  Acceptance  May  be 
Express  or  Implied.  The  proposition  as  well  as  the  assent  to  a 
contract  may  be  express  or  implied : 

Express  when  evinced  by  words,  either  written  or  spoken ; 

Implied,  when  it  is  manifested  by  actions,  even  by  silence  or 
by  inaction,  in  cases  in  which  they  can  from  circumstances  be  sup- 
posed to  mean,  or  by  legal  presumption  are  directed  to  be  consid- 
ered as  evidence  of  an  assent. 

685,  1810, 1817;  11  L.  286,  288;  17  L.  396;  5  R.  250;  1  A.  259;  3  A.  468,  523;  23  A 
272;  24  A.  460. 
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Paying  debts  is  no  proof  of  a  contract  to 
pay  other  debts.  7  A.  645,  Waters  vs.  Mad- 
dox. 

The  obligation  to  pay  the  debt  of  another 
must  be  proven  with  reasonable  certainty. 
7  A.  664,  Diggs  vs.  Staples. 


Action  on  a  proposition  implies  its  accept- 
ance. 36  A.  361,  Mcllvain  &  ISpregel  vs. 
Legare. 

Acts  must  furnish  conclusive  evidence  of 
consent    43  A.  12,  Collins  vs.  Lottery  Co. 


Art.  1812  [1806].  Express  Consent  must  be  given  in  a 
language  understood  by  the  party  who  accepts,  and  the  words  by 
which  it  is  conveyed  must  be  in  themselves  unequivocal ;  if  they 
may  mean  different  things,  they  give  rise  to  error,  which,  as  is 
hereinafter  provided,  destroys  the  effect  of  a  contract. 

1820. 

Art.  1813  [1807].  Intention  to  Obligate.  Even  when 
words  are  unequivocal  and  expressive  of  assent,  they  are  not  al- 
ways obligatory,  when  from  the  context,  if  in  wilting,  or  from 
what  in  speech  is  equivalent  to  it,  the  words  which  immediately 
precede,  or  follow,  it  appears  that  the  party  did  not  intend  to  obli- 
gate himself. 

Received  $600,  whicli  I  have  credited  in  I  give  rise  unexplained  to  actions  of  repeti- 
tbe  account  of  tlie  succession  of  B,  does  not  j  tion.    8  R.  101,  Blanc  vs.  Perilliat. 

Art.  1814  [1808].  Mere  Intent.  Unequivocal  words,  ex- 
pressive of  mere  intent,  do  not  make  an  obligation. 

48  A.  1549,  Board  of  Trustees  vs.  Campbell. 

Art.  1815  [1809].  No  Serious  Intent  to    Contract.    A 

positive  promise,  that,  from  the  manner  in  which  it  is  made, 
shows  that  there  was  no  serious  intent  to  contract,  creates  no  obli- 
gation. 

45  A.  832,  Purdy  vs.  Forstall. 

Art.  1816  [1810].  Implied  Contracts.  Actions  without 
words,  either  written  or  spoken,  are  presumptive  evidence  of  a 
contract,  when  they  are  done  under  circumstances  that  naturally 
imply  a  consent  to  such  contract.  To  receive  goods  from  a  mer- 
chant without  any  express  promise,  and  to  use  them,  implies  a 
contract  to  pay  the  value.  If  an  offer  is  made  of  an  article  in  de- 
posit, and  the  article  is  received,  the  contract  of  deposit  is  complete. 
If  a  mandate  is  acted  on,  the  mandatary  is  bound  in  the  same  man- 
ner as  if  he  had  accepted  in  writing.  In  all  those  cases  and  others 
of  the  like  nature,  all  the  conditions,  which  he,  who  gives  or  pro- 
poses, annexed  to  the  delivery  or  the  acceptance  of  the  proposition^ 
are  also  presumed  to  have  been  accepted  by  the  act  or  receiving. 
If  the  merchant  in  delivering  the  goods,  declare  that  they  must  be 
paid  for  by  a  certain  time ;  if  the  depositor  designate  how  the  de- 
posit is  to  be  kept,  or  the  mandator  in  what  manner  his  commission 
is  to  be  executed,  he  who  receives  and  acts  is  obligated  to  the  per- 
formance of  all  these  conditions. 

3461;  1  A.  11, 197;  3  A.  101. 
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Art.  1817. 


Civil  Code  op  Louisiana. 


Expressum  facit  cessare  tacitam.  2 
Wfcnd.  601,  Wood  tb.  Hiokok. 

Where  a  paiir  receives  merchandise  and 
uses  the  same  there  is  an  implied  contract 
to  pay  the  price.  41  A.  399,  Boyd  vs. 
Heine. 


Althooffh  the  consent  need  not  be  express, 
bat  may  be  implied  from  acts  or  conduct, 
sach  acts  most  afford  conclusive  evidence 
of  consent.  43  A.  9,  Collins  vs.  Louisiana 
State  Lottery. 


Art.  1817  [1811].  Id.  Silence  and  Inaction  are  also,  under 
some  circumstances,  the  means  of  showing  an  assent  that  creates 
an  obligation ;  if,  after  the  termination  of  a  lease,  the  lessee  con- 
tinue in  possession,  and  the  lessor  be  inactive  and  silent,  a  complete 
mutual  obligation  for  continuing  the  lease,  is  created  by  the  act  of 
occupancy  of  the  tenant  on  the  one  side,  and  the  inaction  and 
silence  of  the  lessor  on  the  other. 

685,  2687,  2688,  2689,  8461;  4  L.  195,  542;  17  L.  389;  18  L.  517;  8  A.  468;  16  A.  370, 
374;  18  A.  267,  544 ;  22  A.  378 ;  23  A.  272;  2  L.  149,  Kemper  vs.  Turner;  4  L.  542,  Mlllau- 
don  vs.  Amaud;  2  Savigny,  248,  252;  Tacit  Reconduction,  2689. 

The  reconduction  of  a  lease  of  property  by 
the  month  and  not  for  another  term  equal 
to  the  first  is  terminable  on  fifteen  days^ 
notice.    30  A.  255,  Murrell  vs.  Leon. 


So  a  rendition  of  an  account  is  binding  if 
no  objection  is  made.  3  B.  361,  Shone  vs. 
Oakey. 

Bidding  at  a  sale  a  second  time  waives 
first  adjudication.  1  A.  11,  McMasters  vs. 
Commissioners  of  Atchafalaya  Railroad 
and  Banldng  Company. 


A  contract  for  personal  services  for  a  year 
may  be  tacitly  renewed  for  another  year. 
36  A.  680,  Alba  vs.  Moriarity. 


Art.  1818  [1812].  Consent,  How  Implied.  Where  the 
law  does  not  create  a  legal  presumption  of  consent  from  certain 
facts,  then,  as  in  the  case  of  other  simple  presumptions,  it  must  be 
left  to  the  discretion  of  the  judge,  whether  assent  is  to  be  implied 
from  them  or  not. 

21 ;  1  A.  11;  43  A.  12,  Collins  vs.  Lottery  Co. 


WHAT  DEFECTS  OF  CONSENT  WILL  INVALIDATE  A  CONTRACT. 

Art.  1819  [1813].  Facts  Vitiating  Consent.  Consent 
being  the  concurrence  of  intention  in  two  or  more  persons,  with 
regard  to  a  matter  understood  by  all,  reciprocally  communicated, 
and  resulting  in  each  party  from  a  free  and  deliberate  exercise  of 
the  will,  it  follows  that  there  is  no  consent,  not  only  where  the 
intent  has  not  been  mutually  communicated  or  implied,  as  is  pro- 
vided in  the  preceding  paragraph,  but  also  where  it  has  been  pro- 
duced by — 

Error ; 

Fraud; 

Violence ; 

Threats. 

1779,  1847,  1850,  implied  error— legion,  1860;  19  L.  362;  10  R.  65;  7  A.  59;  13  A.  477; 
41  A.  926,  Conery  vs.  Water  Works  Co.;  C.  N.  1109,  Marcade,  3440. 

Blolcer  vs.  Tilman;  24  A.  433,  Wolff  vs. 
Mitchell ;  30  A.  110,  Frederick  vs.  Fasnacht ; 
30  A.  321,  Avendano  vs.  Arthur. 


When  a  contract  is  to  be  reduced  to 
writing  either  party  may  retract  before 
signing.  3  M.  826,  Viller6  vs.  Brognier; 
1  N.  S.  421,  De  Bonlet  vs.  Gravier;  4  L.  77, 
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Op  Requisites  to  Formation  of  Ageeement.       Art.  1824, 
§  m. 

OF  ERROR,   ITS    DECISION  AND    EFFECTS. 

Art.  1820.  [1814].   Error,  as  applied  to  contracts,  is  of  two 
kinds : 

1.  Error  of  fact ; 

2.  Error  of  law. 

1819;  G  L.  511 ;  13  A.  477;  3  Savlgny,  440,  442,  447,  451. 
In  dubio  error  nocet  erranti.    6  Tou'.  74. 


Property  in  the  name  of  the  wife :  when 
husband  is  not  estopped.  41  A.  491,  Suc- 
cession of  Bellande. 


Mental  condition  of  party.  1  Fed.  R. 
578,  Kilgore  ve.  Cross;  66  Fed.  R.  39,  St. 
Louis,  S.  M.  &  S.  Ry.  Co.  vs.  Phillips. 


Art.  1821  [1815].  That  is  Called  Error  of  Fact,  which 
proceeds  either  from  ignorance  of  that  which  really  exists,  or  from 
a  mistaken  belief  in  the  existence  of  that  which  has  none. 

4  Pick.  228,  Whitcomb  vs.  Williams;  5  N.  S.  260,  Tanner  vs;  Rolud;  48  A.  490^ 
Delogny  vs.  Creditors;  48  A.  813,  Warren  vs.  Copp;  7  L.  554;  4  R.  290;  15  A.  268,  270. 


In  commercial  contracts  court  can  correct 
errors  of  form.  3  L.  549,  Lippincott  vs. 
Insurance  Co. 

An  error  on  the  part  of  the  purchaser  as 
to  the  value  of  the  thing  bought  does  not 


entitle  him  to  relief.    26  A.  266,  Citizens- 
Bank  vs.  James. 

No  one  is  permitted  to  plead  error  as  to 
the  contents  of  an  act  which  he  signed 
without  reading.  35  A.  846,  Allen,  West  <& 
Bush  vs.  Whetstone. 


Art.  1822  [1816].   He  is  Under  an  Error  of  Law,  who  is 

truly  informed  of  the  existence  of  facts,  but  who  draws  from  them 
erroneous  conclusions  of  law. 

13  A.  477;  5  L.  113,  Lyles  vs.  Martin. 

Where  one  In  good  faith  agrees  to  sell 
property  which  she  supposes,  through  error 
of  law,  to  belong  to  herself  but  which  she 
subsequently  discovers  to  belonu:  to  another, 


she  is  not  liable  in  damages  for  non-fulfiU 
ment  of  her  agreement.  35  A.  1182,  Wll- 
heldingvs.  Maher;  22  A.  14,  Watson  vs. 
Farmers  Bank. 


Art.  1823  [1817] .  Error  Must  Relate  to  Principal  Cause. 

Errors  may  exist  as  to  all  the  circumstances  and  facts  which  relate 
to  a  contract,  but  it  is  not  every  error  that  will  invalidate  it.  To 
have  that  effect,  the  error  must  be  in  some  point,  which  was  a 
principal  cause  for  making  the  contract,  and  it  may  be  either  as  to 
the  motive  for  making  the  contract,  to  the  person  with  whom  it  is 
made,  or  to  the  subject  matter  of  the  contract  itself. 

1824, 1834,  1841, 1846,  1850,  1860;  C.  X.  1110;  10  A.  361;  11  Pet.  63,  Allen  vs.  Ham- 
mond. 

Error  of  corporation  as  to  restriction  by  I  208,   Hoyt  vs.    Thompson's   Executor;    8 
foreign  laws  is  an  error  of  fact.    19N.  Y.  |  Barbour,233,  Bank  of  Ohillicothe  vs.  Dodge. 

§  IV. 

OF  ERROR  IN  THE  MOTIVE. 

Art.  1824  [1818].    The  Reality  of  the  Cause  is  a  kind  of 
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Art.  1825. 


Civil  Code  of  Louisiana. 


precedent  condition  to  the  contract,  without  which  the  consent 
would  not  have  been  given,  because  the  motive  being  that  which 
determines  the  will,  if  there  be  no  such  cause  where  one  was  sup- 
posed to  exist,  or  if  it  be  falsely  represented,  there  can  be  no  valid 
consent. 

1823,  1893,  3078;  2  Ji.  1,  Berard  vs.  Berard;  6  L.  72,  Barrow  ys.  Cazeaux;  5 
Partlda,  T.  5,  1  20;  Potbier  Ob.,  Nos.  17, 18;  4  L.  347,  352:  5  L.  114;  19  L.  140;  10  R.  65; 
14  A.  659;  15  A.  268,  270;  16  A.  418;  22  A.  14. 


The  plea  of  error  of  law  and  fraud  and 
want  of  consideration  will  not  avail  to  de- 
feat the  enforcement  of  a  written  and  hon- 
orable obligation  unless  clearly  shown.  31 
A.  695,  Fairchlld  vs.  McEnerv;  35  A.  846, 
Allen  West  &  Bush  vs.  Whltstone;  33  A. 
1438,  Keougb  vs.  Foxinan. 


An  allegation  that  one  signed  a  contract 
without  reading  will  not  avail.  22  A.  14, 
Watson  vs.  Planters'  Bank ;  35  A.  846,  Allen, 
West  &  Bush  vs.  Whetstone. 


Art.  1825  [1819].  Error  Hust  Relate  to  Principal  Cause, 
or  Motive.  The  error  in  the  cause  of  a  contract  to  have  the  effect 
of  invalidating  it,  must  be  on  the  principal  cause,  when  there  are 
several ;  this  principal  cause  is  called  the  motive^  and  means  that 
consideration  without  which  the  contract  would  not  have  been 
made. 

17  L.  445. 

A  contract  can  not  be  avoided  for  error 
of  law  when  there  was  another  motive  for 
making  it.    30  A.  542,  Forrester  vs.  Mann. 

Art.  1826  [1820]  Knowledge  of  Other  Party,  No  error 
in  the  motive  can  invalidate  a  contract,  unless  the  other  party  was 
apprised  that  it  was  the  principal  cause  of  the  agreement,  or  unless 
from  the  nature  of  the  transaction  it  must  be  presumed  that  he 
knew  it. 

1820, 1830;  15  L.  221 ;  17  L.  445. 

Art.  1827  [1821].  Apparent  flotlve.  But  wherever  the 
motive  is  apparent,  although  not  made  an  express  condition,  if  the 
error  bears  on  that  motive,  the  contract  is  void.  A  promise  to  give 
a  certain  sum  to  bear  the  expenses  of  a  marriage,  which  the  party 
supposes  to  have  taken  place,  is  not  obligatory,  if  there  be  no  mar- 
riage. 

Art.  1828  [1822].  Id.  Illustration;  Forged  Document. 

Thus,  too,  if  a  suit  be  brought  on  an  obligation  purporting  to  have 
been  made  by  the  ancestor  of  the  defendant,  and,  supposing  it  to 
be  true,  the  defendant  enters  into  a  compromise  or  promise  to  pay, 
the  compromise  or  promise  is  void,  if  it  should  be  afterwards  dis- 
covered that  the  obligation  was  forged. 

13  A.  62. 

Art.  1829  [1823].    Id.   Illustration;  Compromise.    In 

the  same  manner  a  compromise  of  a  suit,  and  any  obligation  made 
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Of  Requisites  to  Formation  op  Agreement.        Art.  1835. 

in  consequence  of  it,  is  void,  if,  at  the  time,  but  unknown  to  the 
parties,  the  suit  be  finally  decided.  But  if  the  decision  be  not 
final,  but  subject  to  appeal  or  revision,  the  compromise  is  valid. 

6.  Toul.  44. 

Art.  1830  [1824].  Id.  Compromise.  A  compromise  also 
is  void,  where  one  of  the  parties  is  ignorant  of  the  existence  of  a 
paper,  which,  being  afterwards  discovered,  shows  that  the  other 
had  no  right,  and  this,  whether  the  other  party  knew  the  existence 
of  the  paper  or  not. 

1820;  6Toal.  45. 

Art.  1831   [1825].   Id.  Compromise  of  All  Differences. 

But  if  the  compromise  be  of  all  differences  generally,  and  there 
were  other  subjects  of  dispute,  besides  that  in  which  the  error 
existed,  of  sufficient  importance  to  raise  a  presumption  that,  even 
if  the  error  had  been  discovered,  the  compromise  would  still  have 
been  made,  then  such  error  shall  not  invalidate  the  contract. 

6  Toul.  45;  IHA.  (52. 

Art.  1832  [1826].  Suppression  of  Information.    In  all 

cases,  however,  when  the  information,  which  would  have  destroyed 
the  error,  has  been  withheld  by  the  other  party  to  the  contract,  it 
comes  under  the  head  of  fraud,  and  invalidates  the  contract. 

Art.  1833  [1827].  Insurance;  Annuity.  Error  in  the 
motive  also  is  shown  in  the  case  either  of  the  insurance  on  property 
or  an  annuity  on  lives.  If  the  property  be  lost,  or  the  life  be  at  an 
end,  at  the  time  of  making  the  contract,  there  is  no  obligation, 
unless,  in  the  case  of  the  insurance,  it  be  e^tpressly  stipulated  that 
the  insurer  takes  the  risk  of  those  events,  from  a  period  prior  to  the 
contract.  If  the  same  express  stipulation  take  place  in  the  case  of 
the  annuity,  it  then  becomes  an  insurance,  and  is  valid  for  the 
same  reason. 

6  Toul.  46. 

§v. 

ERROR  AS  TO  THE  PERSON. 

Art.  1834  [1828].  Error  as  to  the  Person,  with  whom  the 
contract  is  made,  will  invalidate  it,  if  the  consideration  of  the  per- 
son is  the  principal  or  only  cause  of  the  contract,  as  it  always  is  in 
the  contract  of  marriage. 

1828,  3078;  C.  X.  180, 1110;  1  Toal.  435;  6  Toul.  52. 

Art,  1835  [1829].  In  Contracts  of  Beneficence,  the  con- 
sideration of  the  person  is  presumed  by  law  to  be  the  principal 
cause. 

10  L.  164,  Louisiana  College  vs.  Keller. 
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Art.  1836.  Civil  Code  op  Louisiana. 

Art.  1836  [1830].  In  Onerous  Contracts,  such  as  sale, 
exchange,  loan  for  interest,  letting  and  hiring,  the  consideration  of 
the  person  is  by  law  generally  presumed  to  be  an  incidental  cause, 
not  a  motive  for  a  contract. 

Art.  1837  [1831].  Personal  Skill.  There  are  exceptions  to 
the  rule  contained  in  the  last  preceding  article : 

If,  from  the  nature  of  the  onerous  contract,  it  results  that  any 
particular  skill  or  quality  be  required  in  its  execution,  which  the 
party  with  whom  the  contract  is  made,  is  supposed  to  possess,  then 
the  consideration  of  the  person  is  presumed  to  be  the  principal 
cause,  and  error  as  to  the  person  invalidates  the  contract.  Thus, 
if  intending  to  employ  an  architect  of  great  eminence,  the  party 
addresses  himself  by  mistake  to  one  of  the  same  name,  who  has 
little  or  no  skill,  the  promise  made  to  him  for  compensation  is  void ; 
but  if  any  thing  be  done  by  the  person  thus  employed,  who  was 
ignorant  of  the  mistake,  a  compensation,  proportioned  to  his  ser- 
vice, is  due. 

Art,  1838]  1832].   Error  as  to  Legal  Quality  of  Other 

Party.  Error  as  to  quality  or  character  in  which  the  party  acts, 
as  well  as  a  mistake  as  to  the  person  himself,  invalidates  a  contract, 
when  such  a  quality  or  character  is  the  principal  cause  of  the  agree- 
ment :  Thus,  a  compromise  with  one,  who  is  supposed  to  be  the 
heir  of  a  deceased  creditor  of  the  party  contracting,  is  void,  if  he 
be  not  really  the  heir. 

Art.  1839  [1833].  Id.  Implied  Authority.  But  if  the  per- 
son, who  is  really  entitled  to  the  quality  assumed  by  the  one  with 
whom  the  contract  is  made,  has  contributed  to  the  error  by  his 
neglect  or  by  design,  it  will  not  vitiate  the  agreement.  And  in  the 
case  above  stated,  a  payment  to,  or  a  compromise  with  one,  whom 
the  true  heir  suffered  to  remain  in  possession  of  the  inheritance, 
and  to  act  as  heir,  without  notice,  would  be  valid. 

Art.  1840  [1834].  Contracts  with  Supposed  Repre- 
sentatives of  Others.  Contracts,  which  could  only  be  made  by 
persons  possessing  certain  powers,  either  delegated  by  contract, 
given  by  virtue  of  any  private  or  public  oflSce,  or  vested  by  the 
operation  of  law,  are  also  void,  when  there  is  error  as  to  the  char- 
acter, quality  or  oflSce  under  color  of  which  such  contract  was  made. 
Contracts  entered  into  under  forged  or  void  powers  of  assignments, 
or  with  without  authority  assuming  to  act  as  public  or  private 
officers,  are  governed  by  this  rule.  Contracts,  however,  made  in 
the  name  of  another,  under  void  powers,  will  be  valid,  if  ratified  by 
the  principal  before  the  other  contracting  party  has  signified  his 
dissent  to  the  agreement. 
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Op  Requisites  to  Formation  op  Agreement.      Art.  1845. 
§  VI. 


OF  ERROR  AS  TO  THE  NATURE  AND  OBJECT  OF  THE  CONTRACT. 

Art.  1841  [1845].  Error  as  to  the  Nature  of  the  Contract 

will  render  it  void. 

The  nature  of  the  contract  is  that  which  characterizes  the  obli- 
gation which  it  creates.  Thus,  if  the  party  receives  property,  and 
from  error  or  ambiguity  in  the  words  accompanying  the  delivery, 
believes  that  he  has  purchased,  while  he  who  delivers  intends  only  to 
pledge,  there  is  no  contract. 

1823;  4  L.  347,  352;  6  L.  500;  12  M.  114,  Macarthy  vs.  Foacher;  12  M.  425,  Innls  vs 
ICcOnimmin. 


Sale  of  pretensions  to  a  tract  of  land  set 
aside  when  both  parties  were  laboring 
under  a  misapprehension  of  the  extent  of 
the  right  sold.  17  L.  447,  Theriot  vs. 
Chondoir. 

In  sach  a  case,  when  doabtfal,  the  court 
will  decide  in  favor  of  him  seeking  to  avoid 
a  loss  against  him  seeking  a  gain.  17  L. 
448,  Theriot  vs.  Chondoir. 

When  parlies  misanderstand  each  other, 
there  U  no  contract.  42  A.  107,  Pittsburg 
and  Southern  Coal  Co.  vs.  Slack  &  Co. 

Ignorance  of  the  law  of  a  foreign  gov- 
ernment is  ignorance  of  a  fact.  8  Barbour, 
d33,  Bank  of  Chillicothe  vs.  Dodge. 


Equity  will  reform  contract  for  error, 
when.  98  U.  S.  85,  Snell  vs.  Atlantic  Fire 
and  Marine  Ins.  Co. ;  18  Am.  Law  Beg.  82. 

Where  there  is  a  change  of  condition 
since  offer,  known  to  one  party  only,  con- 
tract is  void.  2  Otto,  380,  Piedmont  Life 
Ins.  Co.  vs.  Ewing. 

Where  the  written  contract  plainly  states 
the  obligations  assumed  the  obligor  can 
not  set  up  error  on  these  points  caused  by 
contemporaneous  parol  remarks.  37  A. 
653,  Prescott  vs.  Cooper;  22  A.  14,  Watson 
vs.  Planters'  Bank;  6  N.  S.  496. 


Art.  1842  [1836].  Error  as  to  the  Thing,  which  is  the 
subject  of  the  contract,  does  not  invalidate  it,  unless  it  bears  on 
the  substance  or  some  substantial  quality  of  the  thing. 

8  M.  147,  Hennen  vs.  Desbols;  16  A.  418. 

Art,  1843  [1837].  There  Is  Error  as  to  the  Substance. 

when  the  object  is  of  a  totally  different  nature  from  that  which  is 
intended.  Thus,  if  the  object  of  the  stipulaation  be  supposed  by 
one  or  both  the  parties  to  be  an  ingot  of  silver,  and  it  really  is  a 
mass  of  some  other  metal  that  resembles  silver,  there  is  an  error 
bearing  on  the  substance  of  the  object. 

Error  as  to  the  piece  of  property  offered 
for  sale  by  sheriff.  81  A.  (unreported  case), 
Nevers  vs.  Succession  of  Andry.  Man- 
ning's Unreported  Cases,  232. 

Art.  1844  [1838].  The  Error  Bears  on  the  Substantial 
Quality  of  the  object,  when  such  quality  is  that  which  gives  it  its 
greatest  value.  A  contract  relative  to  a  vase,  supposed  to  be  of  gold, 
is  void,  if  it  be  only  plated  with  that  metal. 

CAs  amended  No.  87  of  1871). 

Art.  1845  [1839].  Error  as  to  the  Other  Qualities  of  the 

object  of  the  contract,  only  invalidates  it,  when  those  qualities  are 
such  as  were  the  principal  cause  of  making  the  contract. 
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BBRORS  OF  LAW. 


Art,  1846  [1840].  Error  in  Law,  as  well  as  error  in  fact, 
invalidates  a  contract,  where  such  error  is  its  only  or  principal 
cause,  subject  to  the  following  modifications  and  restrictions : 

1.  Fulfilment  of  Natural  Obligation.  Although  the  party 
may  have  been  ignorant  of  his  right,  yet  if  the  contract,  made 
under  such  error,  fulfilled  any  such  natural  obligation  as  might 
from  its  nature  induce  a  presumption  that  it  was  made  in  conse- 
quence of  the  obligation,  and  not  from  error  of  right,  then  such 
error  shall  not  be  alleged  to  avoid  the  contract.  Thus,  the  natural 
obligation  to  perform  the  will  of  the  donor,  prevents  the  donee  from 
reclaiming  legacies  or  gifts  he  has  paid  under  a  testament  void  only 
for  want  of  form. 

2.  Compromise.  A  contract,  made  for  the  purpose  of  avoid- 
ing litigation,  can  not  be  rescinded  for  error  of  law. 

3.  To  Avoid  Loss.  Error  of  law  can  never  be  alleged  as  a 
means  of  acquiring,  though  it  may  be  invoked  as  the  means  of 
preventing  loss  or  of  recovering  what  has  been  given  or  paid  under 
such  error.  The  error,  under  which  a  possessor  may  be  as  to  the 
legality  of  his  title,  shall  not  give  him  a  right  to  prescribe  under  it. 

2  L.  129,  Ligon  vs.  Orleans  Navigation  Company. 

4.  Confession  of  Judgment.  A  judicial  confession  of  a 
debt  shall  not  be  avoided  by  an  allegation  of  error  of  law,  though 
it  may  be  by  showing  an  error  of  fact. 

5.  Prescription.  A  promise  or  contract,  that  destroys  a 
prescriptive  right,  shall  not  be  avoided  by  an  allegation  that  the 
party  was  ignorant  or  in  an  error  with  regard  to  the  law  of  pre- 
scription. 

6.  Natural  Obligation.  If  a  party  has  an  exception,  that 
destroys  the  natural  as  well  as  the  perfect  obligation,  and,  through 
error  of  law,  makes  a  promise  or  contract  that  destroys  such  ex- 
ception, he  may  avail  himself  of  such  error ;  but  if  the  exception 
destroys  only  the  perfect,  but  not  the  natural  obligation,  error  of 
law  shall  not  avail  to  restore  the  exception. 

(Amended);  60  A.  811,  Succession  of  Vennard,  and  Smith  vs.  Vennard;  1767,1758, 
1769, 1823,  1826,  2291,  2303,  3078;  C.  P.  17  and  18;  6  L.  113;  4  R.  207;  10  A.  74. 


Under  the  Roman  law  error  was  injarioos 
when  it  could  have  been  avoided  by  consult- 
ing a  lawyer.  If  copiam  jurisconsulti  non 
habuit,  then  the  error  did  not  prejudice 
one  where  he  was  in  danger  of  losing  his 
fortune  from  It.  But  he  could  not  recover 
back  what  had  been  paid  nor  gain  an  ad- 
vantage which  he  had  lost  by  it.  The 
maxim  as  to  minors,  soldiers  and  countrv 
peope  was  error  juris  non  nocet.  Mack.  94, 
Sec.  176,  A. 


No.  1.— Error  of  legal  right  renders  con- 
tract of  which  it  was  the  basis  nulK  6  N. 
S.  260;  Tanner  vs.  Robert. 

No.  4.— 6  M.  280;  Delacroix  vs.  Prevost's 
Executors;  6  R.  142,  Hill  vs.  Barlow;  4 
A.  416,  Gridley  vs.  Conner;  11  A.  710,  Ed- 
son  vs.  Freret;  6  A.  18,  Denton  vs.  John- 
son; 29  A.  161,  Sonlee  vs.Ronson;  23  A. 
764,  Bender  vs.  Belknap;  100  U.  S.  680, 
Dickerson  vs.  Colgrove;  13  Ins.  Law  Jour- 
nal, 853,  3461 ;  6  Toul.,  Sec.  74. 
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No.  3 — In  respect  to  marriage  error  pro- 
tects.   41  A.  217,  Sucoeesion  of  BulBSiere. 

No.  6.-6  TouL,  Sec.  74. 

D'A^essau  draws  the  distiDCtion  between 
public  law  (concerning  the  State)  and  laws 
regulatiDg  rights  between  individuals.  9 
D^guessau,  ^,  N.  5  et  seq. 

Onus  probandi  erroris.  6  N.  S.  206, 
Laboilosvs.  Bernard. 

The  omission  of  the  word  dollars  may 
be  supplied  by  a  jury.  6  N.  S.  494,  Pen- 
nimonvs.  Barrymore. 

A  transaction  under  belief  that  illes^iti- 
mate  children  were  forced  heirs  of  their 
mother,  made  to  avoid  litigation,  can  not 
be  rescinded.  6  L.  113,  Lyles  vs.  Martin  et 
als. 

Parties  are  presumed  to  know  their  legal 
rights.    7  A.  458,  Shepherd  vs.  Phillips. 


Where  one  iointly  liable  believes  himself 
bound  in  solido  when  he  is  not,  and  pays 
the  whole  amount  of  a  debt,  an  action  will 
lie  to  recover  back  the  money.  14  L.  33, 
Barthet  vs.  Andry. 

Where  one  was  induced  through  error  on 
her  part  and  the  misrepresentation  of  an- 
other to  give  her  notes  for  a  debt  she  did 
not  owe,  she  may  resist  payment  of  the 
notes  while  held  by  the  person  who  misled 
her.    30  A.  120,  Reardon  vs.  Moriarty. 

Where  a  person  signs  a  document  which 
she  knows  is  a  confession  of  judgment,  she 
can  not  escape  the  consequences  by  alleging 
that  she  did  not  understand  what  tney 
would  be.    32  A.  908,  Randlett  vs.  Gordy. 

A  payment  made  in  error  of  law  can 
not  be  avoided.  38  A.  93,  Schmidt  vs. 
Foucher. 


§  VIII. 

OP  THE  NULLITY  RESULTING  FROM  FRAUD. 

Art.  1847  [1841]  •  Fraud,  as  applied  to  contracts,  is  the 
cause  of  an  error  bearing  on  a  material  part  of  the  contract,  created 
or  continued  by  artifice,  with  design  to  obtain  some  unjust  advan- 
tages to  the  one  party,  or  to  cause  an  inconvenience  or  loss  to  the 
other.     From  which  definition  are  drawn  the  following  rules  : 

1.  Error  is  an  essential  part  of  the  definition ;  an  article  that 
can  not  deceive  can  have  no  eflfect  in  influencing  the  consent,  and 
can  not  injure  the  validity  of  the  contract. 

2.  The  Error  Must  Be  on  a  Haterial  Part  of  the  Con- 
tract, that  is  to  say,  such  part  as  may  reasonably  be  presumed  to 
have  influenced  the  party  in  making  it ;  but  it  needs  not  be  the 
principal  cause  of  the  contract,  as  it  must  be  in  the  case  of  simple 
error  without  artifice. 

3.  A  False  Assertion  as  to  the  Value  of  that  whibh  is  the 
object  of  the  contract,  is  not  such  an  artifice  as  will  invalidate  the 
agreement,  provided  the  object  is  of  such  a  nature  and  is  in  such  a 
situation  that  he,  who  is  induced  to  contract  by  means  of  the  asser- 
tion, might  with  ordinary  attention  have  detected  the  falsehood ; 
he  shall  then  be  supposed  to  have  been  influenced  more  by  his  own 
judgment  than  the  assertion  of  the  other. 

4.  Id.  Where  Skill  or  Testing  Required  to  Verify  Asser- 
tion. But  a  false  assertion  of  the  value  or  cost,  or  quality  of  the 
object,  will  constitute  such  artifice,  if  the  object  be  one  that  re- 
quires particular  skill  or  habit,  or  any  difl&cult  or  inconvenient  oper- 
ation to  discover  the  truth  or  falsity  of  the  assertion.  Sales  of 
articles  falsely  asserted  to  be  composed  of  precious  metals,  sales  of 
merchandise  by  a  false  invoice,  of  any  article  by  a  false  sample,  of 
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goods  in  packages  or  bales,  which  can  not  without  inconvenience 
be  unpacked  or  inspected,  or  where  the  party  making  the  sale 
avoids  the  inspection  with  intent  to  deceive,  of  goods  at  sea  or  at  a 
distance,  are,  with  others  of  a  like  nature,  referable  to  this  rule, 

5.  Suggestio  Falsi,  or  Suppressio  Verl.  It  must  be  caused 
or  continued  by  artifice,  by  which  is  meant  either  an  assertion  of 
what  is  false,  or  a  suppression  of  what  is  true,  in  relation  to  such 
part  of  the  contract  as  is  stated  in  the  second  rule. 

6.  Artifice  by  Conduct  or  Actions.  The  assertion  and 
suppression,  mentioned  in  the  last  preceding  rule,  mean  not  only 
an  afl&rmation  or  negation  by  words  either  written  or  spoken,  but 
any  other  means  calculated  to  produce  a  belief  of  what  is  false,  or 
an  ignorance  or  disbelief  of  what  is  true. 

7.  Object  of  Artifice,  The  artifice  must  be  designed  to 
obtain  either  an  unjust  advantage  to  the  party  for  whose  benefit 
the  artifice  is  carried  on,  or  a  loss  or  inconvenience  to  him  against 
whom  it  is  practiced,  although  attended  with  advantage  to  no  one. 

8.  Effect  of  Contract  if  Performed.  It  is  not  necessary 
that  either  of  the  effects  mentioned  in  the  last  preceding  rule  should 
have  actually  been  produced ;  it  is  sufficient  to  constitute  the  fraud, 
that  such  would  be  the  eflfect  of  the  contract,  if  it  were  actually 
performed. 

9.  Artifice  Practiced  by  Third  Persons.  If  the  artifice  be 
practiced  by  a  party  to  the  contract,  or  by  another  with  his  knowl- 
edge or  by  his  procurement,  it  vitiates  the  contract ;  but  if  the  arti- 
fice be  practiced  by  a  third  person,  without  the  knowledge  of  the 
party  who  benefits  by  it,  the  contract  is  not  vitiated  by  the 
fraud,  although  it  may  be  void  on  account  of  error,  if  that  error  be 
of  such  a  nature  as  to  invalidate  it ;  in  this  case  the  party  injured 
may  recover  his  damages  against  the  person  practicing  the  fraud. 

10.  Loss  or  Inconvenience.  In  the  words  "  loss  or  incon- 
venience^^ which  may  be  suffered  by  the  party,  is  included  the 
preventing  him  from  obtaining  any  gain  or  advantage,  which, 
without  the  artifice,  he  might  have  obtained. 

11.  Advantage  Not  Prejudicial  to  Other  Party.    If  the 

advantage  to  be  gained  by  the  party,  in  favor  of  whom  the  artifice 
is  practiced,  gives  him  no  unjust  advantage,  that  is  to  say,  no  ad- 
vantage at  the  expense  of  the  other  party,  and  this  latter  would 
neither  suffer  inconvenience  nor  loss  in  consequence  of  the  decep- 
tion, if  the  contract  were  performed,  the  artifice  does  not  vitiate  it. 

12.  Combinations  with  Respect  to  Sales  to  enhance  the 
price  by  false  bids  or  offers,  or  to  depress  it  by  false  assertions,  are 
artifices,  which  invalidate  the  contract,  when  practiced  by  those 
who  are  parties  to  it,  or  give  rise  to  an  action  for  damages  where 
they  are  not. 
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1819, 1828, 1984, 1960, 1970,  1993,  2620,  2521;  C.  N.  1116;  6  L.  500;  9  L.129;  13  L. 
534;  15  L.  218;  4  B.  290;  9  R.  486;  1  A.  389;  9  L.  17,  Gaillard  vs.  Labatt;  2  L.  78,  Mc- 
Laughlin vs.  Richardson ;  2  L.  514,  Gasquet  vs.  Johnson ;  6  L.  396,  Stante  vs.  Voorhees ; 
18  L.  290,  Boham  vs.  Bach;  20  F.  225;  7  A.  59;  12  A.  296;  22  A.  140. 


'^Dolus^''  is  an  Immoral  disturbance  of 
that  confidence  on  which  all  human  inter- 
course reposes.    3  Savigny,  117-118. 

Fraud  in  original  contract  can  not  affect 
an  innocent  vendee.  11  L.  401,  Foster  vs. 
Foster. 

Consillii  non  fraudentii  nulla  obligatio 
est,  caeternm  si  dolus  et  calllditas  interces- 
sit,  de  dolo  actio  competit  dolus  interveneret. 
D.  50, 17,  47.  See  also  5  N.  S.  446,  Lobre 
vs.  Foyntz. 

Confessing  judgment  as  a  scarecrow 
against  persons  havlnsr  no  claims,  is  not 
contra  bonos  morf  s.  37  A.  628,  Baker  vs. 
McGuire. 

It  is  not  a  fraud  to  use  legal  remedies  in 
the  full  belief  of  one's  right.  26  Fed.  R. 
118,  U.  S.  vs.  Maxwell  Land  Grant  Co. 

A  party  can  not  assail  a  transaction  on  the 
ground  of  a  fraud  not  practiced  on  himself 
as  executor  in  a  succession,  but  against  a 
person  under  no  obligations  to  it.  -44  A. 
681,  Staples  vs.  Mayer. 

Where  an  agent  for  sale  of  land  was  part 
owner  he  was  held  not  bound  to  disclose 
the  fact  to  the  vendee.  3  A  199,  Slidell  vs. 
Rightor. 

Fraudulent  misrepresentation.  46  A.  499, 
Ashley  vs.  Schmalinski. 

An  assignment  preferring  creditors  is 
treated  as  a  nullity.  13  L.  554,  Townsend 
vs.  La.  State  Marine  and  Fire  Lisurance  Co. 

A  contract  made  in  fraud  of  creditors 
can  not  be  avoided  by  the  parties  to  it.  1974. 

Where  party  neglects  to  read  instrument 
which  he  signs  and  there  is  no  proof  of 
fraud,  force  or  improper  influences,  he  is 
bound.  22  A.  14, Watson  vs.  Planters'  Bank 
of  Tennessee. 


Where  a  sale  is  made  with  an  avowed 
intention  to  defraud,  the  act  is  so  contami- 
nating and  immoral  that  it  entirely  vitiates 
the  contract,  and  renders  it  null  and  void  to 
all  intents  and  purposes.  2  L.  78,  McLough- 
lin  vs.  Richardson. 

A  simulated  sale  as  between  the  parties 
is  absolutely  null.  13  L.  129,  Hiriart  vs* 
Roger. 

In  equity  '^deliberate  concealment  is 
equivalent  to  deliberate  falsehood.''  23 
Wal.  420,  454,  Crosby  vs.  Buchanan. 

Being  silent  when  one  ought  to  speak. 
128  U.  S.  323,  Stewart  vs.  Wyoming  Cattle 
Ranch  Co. 

A  false  statement  as  to  the  capacity  in 
which  the  vendor  acquired  the  proper^  is 
material.    27  A.  492,  Formento  vs.  Robert. 

When  the  vendor  and  the  vendee  had 
the  same  opportunities  for  inspection,  and 
the  vendee  did  not  inspect,  he  can  not  be 
heard  to  say  that  he  was  misled  by  the 
vendor's  misrepresentations.  33  A.  1364, 
Rocchi  vs.  Schwabacher. 

As  to  the  liability  to  vendee  of  the  pur- 
chase under  such  combination.  34  A-  1031, 
Chaffe  vs.  Meyer;  34  A.  1017,  Chaffe  vs. 
Farmer. 

The  buyer's  representations  as  to  his 
own  solvency  must  be  wilfully  false  or  made 
with  a  view  of  swindling,  to  constitute  such 
fraud  as  will  vitiate  the  contract  ab  initio^ 
39  A.  572,  Yaeger  Milling  Co.    vs.  Lawler. 

Misrepresentations  by  one  not  a  party  to 
uie  contract  does  not  avoid  it.  37  A.  559, 
Prescott  vs.  Cooper.J 

Misrepresentation  by  an  agent  avoids  a 
contract.    46  A.  500,  Ashley  vs.  Schmalinski. 


Art.  1848  [1842].    Proof  and   Presumption  of  Fraud. 

Fraud,  like  every  other  allegation,  must  be  proved  by  him  who 
alleges  it,  but  it  may  be  proved  by  simple  presumptions,  or  by 
legal  presumptions,  as  well  as  by  other  evidence.  The  maxim  that 
fraud  is  not  to  be  presumed,  means  no  more  than  that  it  is  not  to 
be  imputed  without  legal  evidence. 

12  Pet.  178,  Clarke  vs.  White;  11  L.  569,  Hunstock  vs.  His  Creditors;  2  A. 458;  2  A 
908,  Williams  vs.  Vance;  6  L.  258;  1  N.  S.  451 ;  2  L.  78;  16  L.  363;  12  R.  283. 

The  fact  that  the  frand  was  i>erpetrated 
by  an  agent  will  farnlsh  no  defence  to  the 
action.    46  A.  509,  Ashley  vs.  Schmalinski. 


Art.  1849  L1843].  Proof  of  Fraud  ;n  Particular  Con- 
tract, Some  cirumstances  and  acts  attending  particular  contracts, 
are  by  law  declared  to  be  conclusive;  and  others,  presumptive  evi- 
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dence  of  fraud.  These  laws  will  be  found  in  the  proper  divisions 
of  this  Code,  treating  of  these  contracts. 

19. 

§ix. 

OF  THE  WANT  OF  CONSENT  ARISING  FROM  VIOLENCE  OR  THREATS. 

Art.  1850  [1844].    Violence  or  Threats  Avoid  Consent. 

Consent  to  a  contract  is  void,  if  it  be  produced  by  violence  or 
threats,  and  the  contract  is  invalid. 

See  1854;  11  M.  217,  Bradford  vs.  Brown. 

Art.  1851  [1845].  Degree  of  Violence.  It  is  not  every  de- 
gree of  violence  or  every  kind  of  threats  that  will  invalidate  a  con- 
tract ;  they  must  be  such  as  would  naturally  operate  on  a  person  of 
ordinary  firmness,  and  inspire  a  just  fear  of  great  injury  to  person, 
reputation  or  fortune.  The  age,  sex,  state  of  health,  temper  and 
disposition  of  the  party,  and  other  circumstances  calculated  to  give 
greater  or  less  effect  to  the  violence  or  threats,  must  be  taken  into 
consideration. 

C.  N.  1112;  6  Toul.  79;  3  SaYlgny,  106,  Sec.  lU. 

Vis  €t  metus  Mfllenbruch  Doctrina  Pon-  I 
dectarum,  96,  Sec.  93.    15  A.  615.  | 

Art.  185.2  [1846].  Third  Parties  Exercising  Violence. 

A  contract,  produced  by  violence  or  threats,  is  void,  although  the 
party,  in  whose  favor  the  contract  is  made,  did  not  exercise  the 
violence  or  make  the  threats,  and  although  he  were  ignorant  of 
them. 

5  Toul.  77;  3  Savigny,  108, 109;  18  A.  184. 

Art.  1853  [1847].  Violence  to  Wife,  Husband,  Descend- 
ants or  Ascenoants.  Violence  and  threats  are  causes  of  nullity, 
not  only  where  they  are  exercised  on  the  contracting  party,  but 
also  when  the  wife,  the  husband,  the  descendants  or  ascendants  of 
the  party  are  the  object  of  them. 

C.  N.  1113;  6  Toul.  78;  12  B.  378. 

Art.  1854  [1848].  The  Here  Reverential  Fear  of  a  Re- 
lation in  the  ascending  line,  where  no  violence  has  been  offered, 
nor  threats  made,  will  not  invalidate  a  contract. 

C.  N.  1114  (almost  lit.) ;  6  Toul.  80. 

But  where  threats  are  added  to  the  rev- 
erential fear  there  is  such  violence  as  in- 
validates.   36  A.  471,  Mol6re  vs.  Harp. 

Art.  1855  [1849].  Ratification  after  Cessation  of  Vio- 
lence. No  contract  can  be  invalidated  on  an  allegation  of  violence 
or  threats,  if  it  has  been  approved,  either  expressly  after  the  vio- 
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lence  or  danger  has  ceased,  or  tacitly  by  sufiering  the  time  limit 
to  elapse  without  causing  it  to  be  rescinded. 

1410,  2272;  C.  X.  1116  (subetantlally  lit.) ;  6  Toul.  84;  8  Toul.  606,  607  and  705. 


One  mast  evince  clearly  and  uneqaivo- 
eally  his  intention  to  ratify.  17  L.  286, 
Oopeland  vs.  Miclcie. 


Collection  of  a  draft  is  not  a  ratification. 
17  L.  294,  Copeland  vs.  Mickie. 


Art.  1856  [1850].  Exercise  of  Legal  Right  or  Con- 
straint. If  the  violence  used  be  only  a  legal  constraint,  or  the 
threats  only  of  doing  that  which  the  party  using  them  had  a  right 
to  do,  they  shall  not  invalidate  the  contract.  A  just  and  legal 
imprisonment,  or  threats  of  any  measure  authorized  by  law  and  by 
the  circumstances  of  the  case,  are  of  this  description. 

6  Tool.  81 ;  10  M.  196,  Wood  vs.  Fitz. 


A  threat  to  sue  or  to  enforce  a  legal  right 
is  not  violence.  34  A.  697,  Conder  vs.  Oteri; 
27  A.  477,  Benner  vs.  Van  Norden. 


Where  violence  and  threats  are  charged 
in  an  action  to  annal  marriage.  47  A.  ^, 
Lacoste  vs.  Gnidroz. 


Art.    1857    [1851].    Abuse  of  Legal  Process.    But  the 

mere  forms  of  law  to  cover  coercive  proceedings  for  an  unjust  and 
illegal  cause,  if  used  or  threatened  in  order  to  procure  the  assent 
to  a  contract,  will  invalidate  it.  An  arrest  without  cause  of  action, 
or  a  demand  of  bail  in  an  unreasonable  sum,  or  threats  of  such 
proceeding,  by  this  rule,  invalidate  a  contract  made  under  their 
pressure. 

Action  to  annul  marriage.    47  A.  301,  j 
Lacoste  et  al.  vs.  Gnidroz  et  al.  | 

Art.  1858  [1852].  Contracts  for  Rescue.  A  contract  made 
with  one  having  no  agency  in  the  violence  used,  or  the  threats 
made  for  the  purpose  of  delivering  the  party  from  the  constraint 
under  which  he  is,  or  from  the  danger  with  which  he  is  menaced, 
shall  not  be  invalidated  by  reason  of  such  violence  or  threats,  pro- 
vided the  contract  be  made  in  good  faith  and  without  collusion 
with  the  oflfending  party.  A  contract  to  procure  a  rescue  of  per- 
son or  goods  from  pirates  or  robbers,  is  an  example  of  this  rule. 

6  Tool.  85. 

Art.  1859  [1853].  Absence  of  Other  Motive.    All  the 

above  articles  relate  to  cases  where  there  may  be  some  other  motive, 
besides  the  violence  or  threats,  for  making  the  contract.  Where, 
however,  there  is  no  other  cause  for  the  contract,  any  threats,  even 
of  slight  injury,  will  invalidate  it. 

former  owner  of  premises.  Gas  Light  and 
Banking  Company  vs.  Paulding,  12  R.  380. 


So  where  the  Oat  Light  and  Banking 
Company  refused  to  famish  gas  unless  the 
owner  would  assume  the  amount  due  by 


§  X. 

OF  LESION. 

Art.  1860  [1854].  Lesion  Defined.    Lesion  is  the  injury 
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suffered  by  one  who  does  not  receive  a  full  equivalent  for  what  he 
gives  in  a  commutative  contract.  The  remedy  given  for  this  in- 
jury, is  founded  on  its  being  the  effect  of  implied  error  or  imposi- 
tion ;  for,  in  every  commutative  contract,  equivalents  are  supposed 
to  be  given  and  received. 

10  L.  421,  Russell  vs.  Sprigg;  10  L.  431,  Greene  ts.  Boyce;  II  M.  217,  Bradford  vs. 
Brown;  2  N.  S.  73,  Agaisse  vs.  Gnedran;  5  L.  382,  Riviere  vs.  Boissiere;  16  L.  380. 


Lesion  in  sales,  2589. 

*Lesion  in  exchange,  2665. 

Lesion  supposes  that  the  vendor  is  in  ab- 
solute want  of  money,  and  that  the  only 


purchaser  he  has  been  enabled  to  find  haa 
^'abused  his  necessity."  8  Sav.  441. 

A  transfer  in  form  of  a  sale  but  in  fact  a 
donation  is  not  subject  to  resciss  %n  for  lesion^ 
39  A.  924,  McWilliams  vs.  McWilliams. 


Art.  1861  [1855],  Relief  for  Lesion.  The  law,  however, 
will  not  release  a  person  of  full  age,  and  who  is  under  no  inca- 
pacity, against  the  effect  of  his  voluntary  contracts,  on  account  of 
such  implied  error  or  imposition,  except  in  the  two  following  cases : 

1.  In  Partition  where  there  is  a  difference  in  the  value  of 
the  portions  to  more  than  the  amount  of  one-fourth  to  the  prejudice 
of  one  of  the  parties  • 

2.  In  Sales  of  immovable  Property,  the  vendor  may  be 
relieved,  if  the  price  given  is  less  than  one-half  of  the  value  of  the 
thing  sold ;  but  the  sale  can  not  be  invalidated  for  lesion  to  the 
injury  of  the  purchaser. 

1398. 

Lesion  can  not  be  claimed  in  any  but  tbe 
contracts  expressly  specified.  37  A.  559, 
Prescott  vs.  Cooper. 

Art.  1862  [1856].  Sales  of  Immovables.  Lesion  can  be 
alleged  by  persons  of  full  age  in  no  other  sale  than  one  for  immov- 
ables, in  which  is  included  whatever  is  immovable  by  destination^ 

2594. 

Art.  1863  [1857].  Exchange*  Persons  of  full  age  are  re- 
lieved for  lesion  in  no  other  contracts  than  those  above  expressed^ 
not  even  in  exchange,  which  bears  some  resemblance  to  the  con- 
tract of  sale. 


Art.  1864  [1858].  flinors;  Simple  Lesion,  Minors,  not 
emancipated,  are  relievable  against  simple  lesion  in  every  species 
of  contract.  That  is  called  simple  lesion^  in  which  the  amount  to 
be  suffered  by  it,  is  not  designated  by  law,  as  it  is  in  the  cases 
above  mentioned  of  partition  and  sale  between  persons  of  full  age^ 

37J. 

Art.  1865  [1859].  Emancipated  Minors.  As  to  such  con- 
tracts as  they  are,  by  virtue  of  their  emancipation,  authorized  to 
make,  they  are  entitled  to  no  other  relief  against  lesion  than  if 
they  were  of  full  age.  As  to  all  other  contracts,  which  they  can 
make  only  under  certain  formalities,  they  are  in  the  same  situation 
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with  other  minors,  and  may  have  relief  for  simple  lesion,  or  prose- 
cute  the  action  of  nullity  against  the  contract. 

Art.  1866  [I860].  Unauthorized  and  Informal  Con- 
tracts of  ninors.  Lesion  needs  not  be  alleged  to  invalidate  such 
contracts  as  are  made  by  minors,  either  without  the  intervention 
of  their  tutors,  or  with  such  intervention,  but  unattended  by  the 
forms  prescribed  by  law.  Such  contracts,  being  void  by  law,  may; 
be  declared  so,  either  in  a  suit  for  nullity  or  on  exception,  without, 
any  other  proof  than  that  of  the  minority  of  the  party  and  the  want 
of  formality  in  the  act. 

1  N.  S.  637,  Soitfhworth  vs.  Bowie. 

Art.  1867  [1861].  Duly  Authorized  and  Formal  Con- 
tracts of  Minors.  But  in  contracts  made  with  minors,  when 
duly  authorized,  and  when  all  the  forms  of  law  have  been  pursued, 
on  alleging  and  proving  even  simple  lesion,  they  will  be  relieved 
with  the  exception  provided  for  in  the  two  next  articles. 

4  L.  370. 

Courts  will  look  behind  the  form  of  a  I  the  minor  should  be  bound  by.  30  A.   11 31^ 
contract  to  determine  whether,  It  is  such  as  |  Querin  vs.  Carlin. 

Art.  1868  [18621.  Alienation  or  Partition  of  Property 
of  Minors  or  Interdicts.  When  all  the  formalities  required  by 
law  for  the  alienation  or  the  partition  of  the  property  of  minors,  or 
or  persons  interdicted,  have  been  fulfilled,  the  acts  made  for  those 
purposes  shall  have  the  same  force,  as  if  they  had  been  executed 
by  persons  of  full  age  and  sound  mind. 

339,  340,  353;  C.  N.  1314  (lit.);  4  Toul.  574;  6  Toul.  83;  7  Toul.  692. 

Art.  1869  [1863].  Judicial  Sales  Affecting  Minors  and 
Interdicts.  No  lesion  whatever,  even  in  the  case  of  minors,  can 
invalidate  judicial  sales,  or  sales  of  an  insolvent's  property  made 
by  syndics  or  other  trustees.  Sales  of  property  belonging  to  suc- 
cessions or  minors,  directed  or  authorized  by  courts,  are  judicial 
sales  under  this  provision. 

13  L.  436;  9  A.  98;  14  A.  178;  18  A.  493. 

Art.  1870  [1864].    Proof  of  Value  in  Actions  of  Lesion. 

When  lesion  is  alleged  to  invalidate  a  partition  or  sale,  the  party 
alleging  it  must  first  prove  the  value  of  the  property  sold,  in  the 
state  in  which  it  was  at  the  time  of  the  contract,  according  to  the 
usual  terms  of  credit  given  on  sales  of  property  of  that  description. 
He  must  then  show  how  much  the  price  given  was  less  than  such 
value ;  but  if  the  price  given  was  paid  at  longer  periods  than  those 
usually  given  on  such  sales,  the  interest  for  the  time  exceeding 
such  usual  credit  must  be  deducted  from  such  price ;  or,  if  the  price 
was  paid  in  shorter  periods  than  those  of  such  usual  credit,  then 
the  interest  for  the  time  such  payment  has  fallen  short  of  the  usual 
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credit,  shall  be  added  to  the  price  actually  paid ;  and  from  a  com- 
parison of  the  price  after  these  additions  or  deductions  with  the 
estimated  value,  the  court  shall  determine  whether  according  to 
law  applied  to  the  circumstances  of  the  case,  there  is  a  lesion  sufl&- 
cient  to  invalidate  the  contract. 

3  A.  569. 

Where  plaintiff  alleges  the  non  payment 
of  price  and  falls  to  allege  error,  imposition 


or  fraud,  his  action  is  dismissed. 
McWllliams  vs.  McWilliams. 


A.  924, 


Art.  1871  [1865].    Value  Ascertained  at  Time  of  Sale. 

In  all  questions  of  lesion  the  value  of  that  which  was  the  subject  of 
the  contract  at  the  time  of  making  it,  is  the  rule  by  which  the 
lesion  is  to  be  ascertained.  Even  in  the  case  of  minors,  changes  in 
value  by  subsequent  events  are  not  to  affect  the  contract. 

Art.  1872  [1866].    Minor's  Assertion  of  His  Age.    If  a 

minor  should,  at  the  time  of  the  contract,  declare  himself  of  full 
age,  it  will  be  no  bar  to  his  obtaining  relief  against  lesion. 

2224;  7  Toul.  699;  C.  N.  1307. 


Art.  1873  [1867].  A  Minor,  who  is  a  Banlcer,  Factor, 
Trader  or  Artisan,  is  not  relievable  against  lesion  in  contracts 
made  for  the  purpose  of  his  trade,  or  business,  nor  is  he  relievable 
against  lesion  in  any  of  the  stipulations  of  his  marriage  contract, 
if  such  contract  be  made  with  the  consent  and  pursuant  to  the 
formalities  in  such  case  provided  by  law. 

376, 1786,  2226;  2  B.  613,  Jonan  T8.  Blanchard;  C.  N.  1308;  2  Toul.  390. 

Art.  1874  [1868].  Minors  not  Relievable  against  Of- 
fences, etc.  He  is  not  relievable  against  obligations  resulting 
from  offences  or  quasi  offences. 

C.  N.  1310  (lit.) ;  7  Toul.  693,  694. 

Art.  1875  [1869] .  Ratification  by  Minors  after  flajority. 

A  ratification  made  by  a  person  of  full  age  of  any  contract  made 
during  his  minority,  cures  all  defects  arising  as  well  from  the  want 
of  the  necessary  formalities  as  from  the  want  of  a  proper  consider- 
ation. No  action  for  nullity  or  lesion  can  be  brought  after  such 
ratification. 

10  M.  726,  Chesnau's  Heirs  vs.  Sadler;  8  Toul.  674  et  seq.;  6  B.  429;  2  A.  367;  16  A. 
505,  506. 


Husband  may  ratify  his  contract  made  by 
his  wife  who  was  a  minor  before  marriage. 
2  B.  513,  Jonon  ts.  Blanchard. 

A  partition  defective  in  form  and  voida- 
ble for  lesion  may  be  ratified.  35  A.  1060, 
Bacon  vs.  Shultz. 


While  action  of  administrator  appears  of 
questionable  legality  ratification  should  be 
established  by  very  clear  proof.  46  A.  738, 
Succession  of  Troxler. 


Art.   1876   [1870]  Prescription    to  Action   of  Lesion. 

Actions  for  lesion  are  limited  to  four  years,  to  date  from  the  time 
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of  the  contract  between  the  persons  of  full  age,  and  from  the  age 
of  majority  in  contracts  of  minors. 

4  L.  S71,  Delahonssaye  vs.  Delacroix. 

Action   for   letfion     prescribed   by   four  I 
years.    29  A.  254,  Blake  vs.  Nelson.  | 

Art.  1877  [1871].  Purchaser's  Election  to  Rescind  Sale 
or  Pay  Full  Value.  In  actions,  brought  for  relief  against  a  sale 
or  partition  made  between  persons  of  full  age,  or  in  a  like  action, 
brought  for  lesion  only,  in  a  sale  made  by  a  minor  or  on  his  ac- 
count, the  purchaser  may  elect  either  to  rescind  the  sale,  or  to  have 
it  confirmed  on  paying  the  full  value.  But  this  election  must  be 
made  within  a  period  to  be  designated  in  an  interlocutory  decree, 
determining  the  true  value  and  the  terms  on  which  the  payment  is 
to  be  made. 

8  A.  569. 

Art.  1878  [1872].  Rescission  of  Sale;  Profits,  Interest, 
Improvements.  If  the  purchaser  elect  to  rescind  the  sale,  he 
must  restore  the  property  with  all  the  profits  received,  or  which  he 
might  have  received  from  the  property  from  the  time  of  bringing 
suit ;  and  the  seller  shall  repay  the  purchase  money  which  he  has 
received,  with  interest  from  the  same  time,  give  up  and  cancel  the 
securities  given  for  such  part,  if  any,  as  remains  unpaid;  and 
moreover  pay  for  such  improvements  made  by  the  purchaser  as  add 
a  permanent  value  to  the  property,  according  to  their  value  at  the 
time  of  the  rescission  of  the  sale. 

2592. 

Art.  1879  [1873].  Id.  Injuries  and  Dilapidations.    The 

purchaser,  on  his  part,  in  case  of  rescission,  is  accountable  for  all 
injuries  and  dilapidations  arising  from  his  neglect  or  fault. 

2597. 

Art.  1880  [1874].  Judgment  to  Adjust  Mutual  Claims. 

The  judge  in  pronouncing  the  final  decree,  shall  make  compensa- 
tion between  the  parties  of  their  respective  demands,  and  deter- 
mine what  balance  shall  be  paid,  and  by  which  of  the  parties,  ac- 
cording to  the  principles  stated  in  the  preceding  articles. 

§xi. 

GENERAL  PR0VI8K>NS  APPLICABLE  TO  ERROR,  VIOLENCE  AND  FRAUD  IN  CONTRACTS. 

Art.  1881  [1875].  Contracts  Voidable  at  Option  of  In- 
jured Party.  Engagements  made  through  error,  violence,  fraud 
or  menace,  are  not  absolutely  null,  but  are  voidable  by  the  parties, 
who  have  contracted  under  the  influence  of  such  error,  fraud,  vio- 
lence or  menace,  or  by  the  representatives  of  such  parties. 

6T011I.  104;  13  A.  8. 
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The  want  of  yalidity  in  a  contract  can  be 
made  effective  by  suit,  through  restitution, 
and  by  exception,  and  is  to  be  judged  of 
by  the  law  in  force  at  the  date  of  contract. 
8  Say.  440.  So  exceptio  doli  vel  niettts^  Mace- 


donii^  Vellejenii^  andnon  numerata  pecunice* 
76.444. 

When  marriage  is  sought  to  be  annulled 
for  violence  anclthreats.  47  A.  299,  Lacoste 
vs.  Guidroz. 


Art.  1882  [1876].  Avoidance,  How  Demanded  Judi- 
cially* They  may  be  avoided  either  by  exception  to  suits  brought 
on  such  contracts,  or  by  an  action  brought  for  that  purpose. 

47  A.  299,  Lacoste  vs.  Guildroy. 


SECTION  3. 
Of  the  Object  and  Matter  of  Contracts. 

Art.  1883  [1877].  Object  of  Contracts.  Every  contract 
has  for  its  object  something  which  one  or  both  of  the  parties  oblige 
themselves  to  give,  or  to  do,  or  not  to  do. 

6  Toul.  116. 


The  contract  ought  to  be  of  some  advan- 
tage to  the  obligee.  Lex.  61,  Dig.  11,  14; 
L.  15,  D.  Vm,  1;  Mack.,  p.  93,  Sec.  170; 
C.  P.  15. 


An  obligation  will  be  enforced  unless  it 
be  clearly  shown  to  be  useless.  3  Toul.  593^ 


Art,  1884  [1878].  Id.   Use  or  Possession  of  a  Thing, 

The  mere  use,  or  the  mere  possession  of  a  thing,  may  be,  as  well 
as  the  thing  itself,  the  object  of  a  contract. 

C.N.  1127  (lit.);  6  Toul.  115. 

Art.  1885  [1879].  Id,  All  Things,  in  the  most  extensive 
sense  of  the  expression,  corporeal  or  incorporeal,  movable  or 
immovable,  to  which  rights  can  be  legally  acquired,  may  become 
the  object  of  contracts. 

2449;  6  Toul.  113;  7  L.  498;  24  A.  591,  625. 

Art.  1886  [1880].  Determinate  Object;  Quantity.     An 

obligation  must  have  for  its  object  something  determinate,  at  least 
as  to  its  species. 

The  quantity  of  a  thing  may  be  uncertain,  provided  it  be 
capable  of  being  ascertained. 

C.  N.  1129  (lit.; ;  6  Toul.  139,  143,  720;  7  Toul.  520,  726;  47  A.  139. 

Delivery  and    acceptance.     47  A.  135, 
McLane  vs.  Creditors. 

Art.  1887  [1881] .  Future  Things ;  Succession.  Future 
things  may  be  the  object  of  an  obligation. 

One  can  not,  however,  renounce  the  succession  of  an  estate 
not  yet  devolved,  nor  can  any  stipulation  be  made  with  regard  to 
such  a  succession,  even  with  the  consent  of  him  whose  succession 
is  in  question. 

2454;  C.  X.  1130  (lit.) ;  C.  N.  1600;  12  A.  436. 


Code  Napoleon  defend  toutes  renuncia- 
tionae,  toute  stipulations,  toutes  Tentes,  en 
un  mot  toutes  conventions,  ou  trait^s  snr 


les  succession?  future  m^me  avee  le  con-^ 
sentement  de  celui  de  la  succession  duquel 
il  s'aglt.    6  Toul.  11. 
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Art.  1888   [1882].    Successions;   Marriage  Contracts. 

Yet  a  future  succession  may  become  the  object  of  a  marriage  con- 
tract ;  it  may  be  stipulated  that  such  succession  shall  be  dotal  or 
paraphernal,  that  it  should  be  vested  in  real  estate,  or  other  coven- 
ants of  the  like  nature,  for  the  benefit  of  one  of  the  parties  or  their 
children. 

5  Toul.  751. 


Art.  1889  [1883].  Stipulations  Purporting  to  Bind 
Third  Persons.  No  one  can,  by  a  contract  in  his  own  name, 
bind  any  one  but  himself  or  his  representatives ;  but  he  may  con- 
tract, in  his  own  name,  that  another  shall  ratify  or  perform  the 
stipulation  which  he  makes,  and  in  this  case  he  shall  be  liable  in 
damages,  if  the  contract  be  not  ratified  or  performed  by  the  person 
for  whose  act  he  stipulates. 

6  Toul.  134;  C.  N.  1120;  11  L.  286,  Pitta  vs.  Shubert;  6  N.  S.  162,  Flower  vs.  Lane; 

5  L.  310,  Pemberton  vs.  Zachariae;  2  N.  S.  672,  Dachamp  vs.  Nicholson;  49  A.  731,  Holton 

6  Winn  vs.  Hubbard. 

La  convention  par  laquelle  nous  promet- 
tons  qu'un  tiers  fera  on  ne  fera  pas  est, 
nulle.    6  Toal.  132. 

The  Exckption.— The  minor,  etc.,  is 


bound  by  the  tutor,  and  when  the  object  of 
a  contract  has  turned  to  the  profit  of  a 
third  person.  Mackleday,  p.  201,  Sec.  397, 
Partie  Spedale. 


Art.  1890  [1884].  Stipulations  for  Benefit  of  Third 
Persons,  A  person  may  also,  in  his  own  name,  make  some  ad- 
vantage for  a  third  person  the  condition  or  consideration  of  a  com- 
mutative contract,  or  onerous  donation ;  and  if  such  third  person 
consents  to  avail  himself  of  the  advantage  stipulated  in  his  favor, 
the  contract  can  not  be  revoked. 

1902;  C.  P.  35;  3  A.  129,  Bank  of  Louisiana  vs.  Lawless;  O.  C.  262  a.  21;  0.  8,  55 
8;  2  N.  8.  672;  3  N.  S.  607;  6  N.  S.  152;  5  L.  316;  1  A.  280,  372;  5  A.  225;  12  A.  512; 
13  A.  551 ;  16  A.  126,  198,  338;  48  A.  1264,  Vinet,  Executor,  vs.  Bres  &  Kichardson. 


Origin  of    Article 
Gravier  vs.  Gravier. 


1890,   3  N.  S.   211, 


A  third  party  may  sue  on  the  promise  to 
become  surety.  9  R.  19,  McKerrall  vs. 
McMillan. 

*  Bond  in  favor  of  State  can  not  be  ex- 
tended by  implication  to  inure  to  the  bene- 
fit of  third  persons.  8  A.  95,  Sattenburry 
vs.  Loucks. 

La  convention  par  laquelle  nous  promet- 
tous  qu'un  tiers  fera  ou  ne  fera  pas  eft 
nulie.  6  Toul.  134. 

A  stipulation  that  a  certain  sum  shall  be 
paid  to  a  third  person  toward  the  exdn- 
gnishment  of  a  debt  due  to  him  from  one 
of  the  parlies  to  a  contract  is  not  a  stipu- 
lation pour  autru/.  2  R.  528,  Tieman  vs. 
Martin. 

Party  stipulating  is  not  estopped  from 
setting  up  equities.  16  A.  419.  Freligh  vs. 
Miller;  22  A.  360,  Abbott  vp.  Wilber;  27  A. 
252,  Lapene  &  Ferre  vs.  Delaporte;  9  A. 
195,  Uaion  Bank  of  La.  vs.  Bowman;  18  L. 
45,  Amons  vs.  Davern. 


At  common  law  party  may  maintain  as- 
sumpsit on  a  promise  not  under  seal  made 
to  another  for  his  benefit.  93  U.  S.  143, 
Hendrick  vs.  Lindsay. 

But  he  must  have  promised  to  pay  the 
third  person.  109  U.  S.  198,  199,  Cragln 
vs.  Lovell;  See  23  Am.  Law  Reg.  1, 

The  transferree  of  a  mortgage,  the  title 
to  which  has  been  pronounced  valid  by  an 
attorney  not  employed  by  him,  can  not  sue 
for  want  of  privity.  24  Am.  Law  Reg.  197. 

Party  stipulating  can  withdraw  before 
acceptance.  44  A.  199,  Bank  vs.  Miller. 

Suit  at  law  can  not  be  maintained,  must 
be  in  equity.  133  U.  S.  610,  Keller  vs. 
Ashford. 

The  third  person  may,  after  first  refus- 
ing, accept  the  stipulation  in  his  favor, 
provided  the  obligor  has  not  changed  his 
situation.  38  A.  &0,  Beer  vs.  Light  and 
Gas  Co. 

If  creditor   assign  obligation  before   ac- 
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ceptance  by  third  person,  the  assignee  is 
not  bound  by  the  contract.  85  A.  1056, 
Martin  vs.  Diclcson. 

A  reinsurance  is  not  a  stipulation  pour 
autrui,  27  A.  368,  £gan  vs.   Insurance  Co. 

A  stipulation  pour  autrui  in  a  donation 


fai 'S  when  the  donation  is  revolced  for  non- 
compliance with  conditions.  30  A.  7i2| 
£8kridge  ts.  Farrar. 

A  stipulation  pour  autrui  is.  of  course, 
subject  to  permanent  claims.  36  A.  690, 
Moore  &  Co.  vs.  Clapp  &  Gidiere. 


Art.  1891  [1885].  Object  Must  be  Possible.  The  object 
of  a  contract  must  be  possible,  by  which  is  meant  physically  or 
morally  possible.  The  possibility  must  be  determined,  not  by  the 
means  or  ability  of  the  party  to  fulfill  his  agreement,  but  by  the 
nature  of  the  thing  which  forms  the  object  of  it. 

;  50  A.  90,  Romero  &  Bayard  vs.  Newman. 

A  contract  by  a  member  of  the  City 
Council  forbidden  by  the  charter  is  ab- 
solutely null.  30  A.  909,  Cummings  vs. 
Saux. 


In  possibilium  nulla  obligatio  est.  D.  50, 
17, 185. 

C^est  un  axiome  d^etemelle  verity  que 
personne  ne  pent  s^ngager  a  rimi>08sible. 
6Toul.  121. 


Art.  1892  [1886].  Illegal  or  Immoral  Object.  That  is 
considered  as  morally  impossible,  which  is  forbidden  by  law,  or 
contrary  to  morals.     AH  contracts  having  such  an  object  are  void. 

20  A.  168;  11  A.  264,  Perott  vs.  McHatban;  14  A.  37,  New  Orleans  vs.  Costello. 

Where  an  attorney  agrees  that  If  ap- 
pointed by  the  government  he  wiU  «hare 
his  fee  with  the  party  procuring  the  ap- 
pointment it  is  void.  101  U.  S.  198,  Meguire 
TS.  Comime. 

Lease  of  house  for  prostitution  invalid. 

22  A.  54,  Cathman  vs.  Walters. 

But  see  24  A.  627,  Lyman  vs.  Townsend. 

Slaves  a  good  consideration.  13  Wall. 
654,  Osbom  vs.  Nicholson;  13  Wall.  646, 
White  vs.  Hart;  contra,  21  A.  56-635.  Levy 
vs.  Gennillon;  25  A.  493. 

Concubinage  does  not  prevent  recovery 
for  services  when  it  is  not  proved  that  it  was 
the  motive  of  the  parties  living  together. 

23  A.  294,  Succession  of  Perenilhet. 

Right  to  recover  property  given  In  a  case 
of  malum  prohibitum,  106  U.  S.  487,  Parkers- 
burg  vs.  Brown.  ^ 

A  contract  by  member  of  the  City  Council 
forbidden  by  the  charter  Is  absolutely  null. 
30  A.  209,  Cummings  vs.  Sanx. 

The  illegality  of  a  contract  consists  in  the 
intention  to  8 id  in  a  violation  of  the  law,  or 
of  a  principle  of  public  policy,  or  to  com- 
mit a  breach  of  good  morals,  and  not  in  the 
consummation  of  the  offence.  20  Wend.  397, 
De  Groot  vs.  Von  Duzer. 


See  notes  to  1893. 

If  money  is  paid  on  a  contract  which  is 
naturally  impossible  it  can  be  recovered.  6 
Toul.  123. 

Money  paid  ex  turpi  causa  can  not  be  re- 
covered. 17  L.  132,  Gravler's  Curators  vs. 
Carraby's  Executor. 

Where  contract  is  susceptible  of  two  con- 
structions, one  legal,  the  other  illegal; 
the  contract  is  sustained.  3  A.  157,  Bank  of 
La.  vs.  Briscoe. 

Sale  a  of  butcher's  stall  with  an  agreement 
not  to  sell  **  meat  of  any  description  "  in 
New  Orleans  for  two  years  is  valid.  9 
A.  294. 

Trust  and  monopolies  illegal.  Act  80  of 
1890,  rebate  certificates,  and  176  of  1894. 

Contract  to  give  creditor  security  to  ob- 
tain his  vote  to  influence  others  at  a  meet- 
ing of  creditors  in  a  respite  proceeding  is 
void.    14  A.  30,  Morgan  vs.  Nye. 

Promise  by  a  promoter  of  a  corporation 
to  have  party  retained  in  office  void.  135 
U.  S.  507,  West  vs.  Camden. 

Contracts  in  restraint  of  trade,  130  U.  S. 
408,  Glbbs  vs.  Consolidated  Co.  of  Balti- 
more City ;  24  Am.  Law  Reg.  230. 


SECTION  4. 
Of  the  Cause  or  Consideration  of  Contracts. 

Art.  1893  [1887].  An  Obligation  Without  a  Cause,  or 
With  a  False  or  Unlawful  Cause,  can  have  no  effect. 
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2129,  2188;  C.  P.  19;  17  L.  127;  21  N.  Y.  192,  218,  Tracy  vs.  Talmage;  8  N.  S.  46, 
Mulhollan  vs.  Voorhles;  3  Tool.  485;  6  N.  S.  218;  1  L.  288;  6  R.  101;  12  R.  302,  378;  12 
A.  219;  14  A,  168,  560;  16  A.  268,  858,  885,  401;  16  A.  217;  19  A.  328;  22  A.  362;  24  A. 
108;  43  A.  149,  Saccession  of  Ooste. 


Contracts  ex  turpi  causa,  11  Wheat,  258, 
Armstrong  vs.  Toler;  8  N.  S.  46,  205;  17  L. 
118;  17  L.  132;  2  R.  271;  1  A.  176;  12  A. 
166;  10  L.  464;  22  A.  132;  see  notes  to  1892 
and  1895. 

What  is  unlawful.  See  144  U.  S.  224, 
Pope  Manufacturing  Company  vs.  Gor- 
mully. 

A  natural  obligation  is  a  good  considera- 
tion.   1759,  No.  2. 

When  the  cause  of  a  contract  is  expressed 
in  the  form  of  a  condition  it  should  be 
viewed  as  such.  Mack,  p.  97,  Sec.  182;  J. 
II,  20, 31 ;  D.  XXXV.  1, 9;  XXIII,  2,  h^. 

Ex  turpi  divisible  clauses.  39  Chan., 
Div.  5,  20,  Baker  vs.  Hedgecock.  At  com- 
mon law,  where  some  of  the  provisions  of  a 
contract  are  illegal,  but  not  malum  in  5«,  and 
they  can  be  separated  from  the  others,  the 
best  of  the  contract  may  be  enforced.  20 
Wall.  70,  Oregon  Steam  Navigation  Com- 
pany vs.  Wlnson. 

Duriog  the  civil  war  a  contract  between 
Frenchmen  and  Confederates  good—not 
vitiated  by  Lincoln *s  proclamation.  19  A. 
421,  Denat  &  Co.  vs.  Maux. 

Loan  to  one  Confederate  officer  by  an- 
other in  gold,  held  valid.  20  A.  182,  Cooper 
vs.  Thompson;  23  A.  610,  Hastings  vs. 
Brantley. 

Confederate  money.  91  U.  S.  638,  Knotts 
vs.  Steam;  6  Wall.  1;  96  U.  S.  687;  21  A. 
512.  Crosby  vs.  Tucker;  23  A.  204,  Wynn 
vs.  Patrick. 


Contract  of  agency  not  destroyed  by  war- 
19  A.  482,  Mosseau  vs.  Urquhard— Cow tra; 
21  A.  493,  Overby  vs.  Overby. 

Where  debt  due  before  the  war  was  put 
into  a  note  by  an  alien  enemy  during  the 
war  and  acknowledged  after  the  war  the 
note  was  a_good  basis  for  acknowledgment. 
21  A.  130,  Ledoux  vs.  Buhler. 

The  cause  of  contract  is  the  determining 
motive  which  induced  a  person  to  give 
something  to  another.  Mack.  Sec.  182,  p. 
97. 

An  agreement  to  $eil  with  no  correspond- 
ing agreement  to  buy  is  without  considera- 
tion and  void.  36  A.  35,  Campbell  vs.  Lam- 
bert; 37  A,  836,  Laudeche  vs.  Sarpy. 

A  simulation  to  frighten  off  pursuing  cred- 
itors is  not  unlawful.  37  A.  628,  Baker  vs. 
McGuire. 

Unlawful  contracts  can  not  be  enforced 
by  suit,  but  their  illegality  is  not  a  defence 
when  they  have  become  accomplished  facts. 
40  A.  660,  Antoine  vs.  Smith. 

Contracts  regarding  emoluments  of  public 
office.  38  A.  634,  Glover  vs.  Taylor. 

The  alleged  promise  of  a  mother  to  lend 
her  son  money  is  not  supported  by  con- 
sideration in  an  acknowleagement  that  he 
received  certain  advances  from  h^s  father's 
estate.  46  A.  713,  Rice  vs.  Rice. 

Illegal  consideration— labor  combination. 
46  A.  820,  Fabacher  vs.  Bryant  &  Mather. 


Art.  1894  [1888].  Cause  Not  Expressed.    An  agreement 
is  not  the  less  valid,  though  the  cause  be  not  expressed. 

1888;  10  L.  167,  Louisiana  College  vs.  Keller;  5  L.  72,  78, Barrow  vs.  Cazeaux;  C.  N, 
1182  (lit.) ;  48  A.  674,  Lamotte  vs.  Lamotte;  6  L.  72,  78;  1  A.  192;  3  A.  230;  13  A.  25;  14 
^.378;  15  A.  41. 

7    A.  807-311,     Pickersgill    vs. 


Burden  of  proof  to  show  want  of  cause  is 
on  defendant.  16  A.  366,  Pack  vs.  Chap- 
man. 

Mortgage  good  when  real  cause  not  ex- 


pressed. 
Brown. 

Parol  proof    admissible  to  show  cause. 
88  A.  740,  Dickson  vs.  Ford;  2276. 


Art.  1895  [1889],  Illegal  or  Immoral  Cause.  The  cause  is 
unlawful,  when  it  is  forbidden  by  law,  when  it  is  contra  bonos  fnores 
(contrary  to  moral  conduct)  or  to  public  order. 

11,  709,  1619,  2031;  8  N.  S.  206;  5  N.  S.  409,  Milne  vs.  Davidson;  6  M.  648,  Harvey 
vs.  Fitzgerald;  7  N.  S.  423,  Heirs  of  Cole  vs.  Executors;  C.  N.  1133  (lit.);  17  L.  131;  8 
R.  82;  17  L.  118;  13  L.  126;  6  A.  317,  320;  2  A.  66;  19  A.  831 ;  4  Peters,  186,  Holman  vs. 
Johnson;  20  Wend.  93;  Homaner  vs.  Doane,  13  Wal.  3;  6  N.  8.  217;  1  L.  288;  12  R.  302; 
12  A.  219;  14A.  168,  606;  16  A.  363,  401;  16  A.  217;  20  A.  168,  166;  28  A.  204,  227. 
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Lease  of  a  house  for  purposes  forbidden 
by  city  ordinances  void.  6  if.  S.  409,  Milne 
vs.  Davidson. 

Contract  as  clerk  for  a  prohibited  lottery 
B  void.    2  R.  271,  Davis  vs.  Caldwell. 

In  pari  delicto  potior  est  conditio  possiden- 
tis.   3  R.  82,  Puckett  vs.  Clarke. 

Where  a  promise  has  bcren  made  a  just 
-cause  will  always  be  presumed.  12  R.  328, 
Brashear  vs.  Hazard. 

Divisible  clauses.    39  Chan.  Dlv.  520. 

Obligations  contrary  to  justice,  good 
taith  or  eood  morals  give  no  right  for  ac- 
tion to  either  party  to  enforce  the  contract. 
But  if  reward  is  paid  no  action  lies  to  re- 
tjover  it.    C.  P.  19. 

Right  to  reward  where  fireman  risks  his 
life.    16  Central  Law  Journal  381.f 

Contract  announcing^  homestead  void. 
^  An.  333,  Hardin  vs.  Wolf  &  Co. 

Subsidy  to  ajgent  of  the  other  party  is 
void.  7  CentralLaw  Journal,  401:  39  L.  T. 
N.  S.  (English),  120. 

Where  attorney  agrees  if  appointed  by  the 
government  to  share  his  fee  with  par^ 
procuring  appointment,  the  contract  is  void. 
101  U.  S.  108,  Meguire  vs.  Cormine. 

Contracts  in  restraint  of  trade.  Act  86  of 
1890,  and  176  of  1894;  24  Am.  Law  Reg. 
230;  14  Chy.  Dlv.  51 ;  9  Equity  cases  345. 

Promise  by  promoter  of  corporation  to 
have  one  retained  in  office,  void.  135 
V.  S.  507,  West  vs.  Camden. 

Lease  of  house  for  prostitution  valid.    24 


An.  627,  Lyman  vs.  Kate  Townsend.    25 
An.  78,  Sampson  Bros.  vs.  Townsend. 

Concubinage  no  bar  to  recover  for  ser- 
vice unless  shown  to  be  the  motive  of  the 
parties  living  together.  23  An.  294,  Suc- 
cession of  Perenilhet. 

Not  against  good  morals  to  confess  judg- 
ment in  favor  of  one  not  a  creditor,  to  scare 
off  others.    37  An.  628,  Baker  vs.  McGuire. 

Contracts  to  use  secret  influences  with 
the  Legislature : 

To  pay  money  to  procure  a  marriage ; 

To  use  influences  to  obtain  a  pardon ; 

To  influence  officers  of  the  government 
in  the  exercise  of  official  duties  are  held 
void.  16  How.  334-336,  Marshall  vs.  B.  & 
0.  R.  R. 

An  illicit  condition  in  a  contract  avoids  it 
entirely  but  an  illicit  condition  in  a  will  is 
treated  as  not  written  and  the  rest  of  the 
will  held  valid.    2  Savigny,  p.  173. 

Lessor  may  recover  rent,  though  lessee 
use  the  place  for  an  unlawful  purpose  not 
stipulated  in  the  lease.  27  An.  314,  Com- 
magree  vs.  Brown. 

When  the  consideration  of  a  note  is  the 
discontinuance  of  criminal  proceedings  it 
is  void.    30  An.  1384«  Ozamme  vs.  Haoer. 

Vendors  of  merchandise  to  keepers  of 
brothels  may  recover  price.  24  An.  591, 
Hubbard  vs.  Moore;  25  A.,  78,  Sampson 
Bros.  vs.  Townsend;  26  A.  108,  Mahond  vs. 
Tealza. 

Contract  in  restraint  of  trade-labor  com- 
bination. 46  A.  820,  Fabacher  vs.  Bryant 
Mattier. 


Art.  1896  [1890].  Cause  is  Consideration  or  Motive.  By 

the  cause  of  the  contract,  in  this  section,  is  meant  the  consideration 
or  motive  for  making  it ;  and  a  contract  is  said  to  be  without  a 
cause,  whenever  the  party  was  in  error,  supposing  that  which  was 
his  inducement  for  contracting  to  exist,  when  in  fact  it  had  never 
existed,  or  had  ceased  to  exist  before  the  contract  was  made. 

19  L.  140;  12  R.  302;  15  A.  270;  11  L.  374,  Durrive  vs.  Frere;  5  L.  78,  Barrow  vs. 
Cazeanx;  5  N.  S.  562,  Flood  vs.  Thomas. 

A  valiutble  consideration  consists  either  in  loss,  responsibility,  act,  labor  or  service 
vome  right,  profit  or  benefit  accruing  to  the  suffered  or  done  by  the  obligee.  27  A.  473, 
t)bligor  or  in  some  forbearance  detriment,  (  Benner  vs.  Van  Norden . 


Art.  1897  [1891].  Future  Cause.  The  contract  is  also 
considered  as  being  without  cause  when  the  consideration  for  mak- 
ing it  was  something  which,  in  the  contemplation  of  the  parties, 
was  thereafter  expected  to  exist  or  take  place,  and  which  did  not 
take  place  or  exist.  A  gift  in  consideration  of  a  future  marriage 
is  void  by  this  rule,  if  the  marriage  do  not  take  place. 

S  N.  S.  131,  Corkery  vs.  Boyle;  21  A.  508,  610. 


Art.  1898  [1892].  Failure  of  Cause  Subsequent  to  Con- 
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tract.  Where  the  consideration  or  cause  of  the  contract  really 
exists  at  the  time  of  making  it,  but  afterwards  fails,  it  will  not  affect 
the  contract,  if  all  that  was  intended  by  the  parties  be  carried  into 
effect  at  the  time.  The  destruction  of  property  sold,  after  the  sale 
is  perfected,  without  the  fault  of  the  seller,  is  a  case  governed  by 
this  rule. 


Art.  1899  [1893].  Future  Cause  in  Successive  Obliga- 
tions* But,  if  the  contract  consist  of  several  successive  obligations 
to  be  performed  at  different  times,  and  the  equivalent  is  not  given 
in  advance  for  the  whole,  but  is  either  expressly  or  impliedly  prom- 
ised to  be  given  at  future  periods ;  then,  if  the  cause  of  the  contract, 
corresponding  to  either  of  the  successive  obligations  should  fail,  the 
obligation  depending  on  it  will  cease  also.  Thus,  in  leases  for 
years,  the  obligation  to  pay  the  yearly  rent  ceases,  if  the  property 
which  is  leased  should  be  destroyed. 


14  L. 501. 

in  such  a  contract  where  the  non-execu- 
tion by  the  debtor  of  one  of  these  successive 
obligations  by  reason  of  a  fortuitous  event 


withdraws  from  the  creditor  the  right  to 
damages.  50  A.  90,  Romero  &  Bayard  vs. 
Newman. 


Art.  1900  [1894].    The  Cause  Not  Expressed.    If  the 

cause  expressed  in  the  consideration  should  be  one  that  does  not 
exist,  yet  the  contract  can  not  be  invalidated,  if  the  party  can  show 
the  existence  of  a  true  and  sufficient  consideration. 

1894;  48  A.  572,  Lamotte  vs.  Lamotte;  10  L.  164,  Louisiana  College  vs.  Keller;  3 
A.  235,  Delabigarre  v:».  Second  Municipality;  32  A.  434,  Jaclcson  vs.  Miller;  3  A.  281, 
Groves  vs.  Steel;  12  A.  529;  18- A.  732. 

Parol  evidence  may  be  introduced  to 
show  true  cause.  38  A.  738,  740,  Diclcson 
vs.  Ford;  40  A.  229,  Landry  vs.  Landry; 
41  A.  207,  Mossop  vs.  His  Creditors. 

The  consideration  must  be  such  as  was 


contemplated  by  the  parties,  though  mis- 
described  in  the  act.  34  A.  684,  Chaffe  vs. 
Sheen;  40  A.  230,  Landry  vs.  Landry;  30 
A.  969,  Brown  vs.  Brown;  27  A.  528,  Fos- 
ter vs.  Wise. 


CHAPTER  3. 
Of  the  Eff'ect  of  Obligations, 
SECTION  1. 


Oeneral  Dispositions, 

Art.  1901  [1895].  Effect  of  Contracts.  Agreements  legally 
entered  into  have  the  effect  of  laws  on  those  who  have  formed  them. 

They  can  not  be  revoked,  unless  by  mutual  consent  of  the  par- 
ties, or  for  causes  acknowledged  by  law. 

They  must  be  performed  with  good  faith. 

1945;  11  L.  101,  Ferrard's  Administrator  vs.  Lambeth;  C.  N.  1134  (substantial); 
6Toul.  4, 16,  146;  18  A.  204;  19A.  7, 13;  20  A.  Ill;  23  A.  416. 
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Art.  1902. 


Civil  Code  op  Loxhsiana. 


Aj^eements  are  presumed  to  have  been 
made  for  the  contracting  party,  bis  heirs 
and  ayants^  cause,  and  this  presumption 
yields  only  to  a  contrary  stipulation  in  the 
contract  and  from  the  nature  of  the  right 
acquired.    1  Zach.  133. 

Can  not  be  impaired  by  a  constitution 
anv  more  than  by  a  legislative  act.  13  Wall. 
652,  White  vs.  Hart. 


Contracts  must  be  kept  to  the  letter.  115 
U.  S.  108,  Norrington  vs.  Wright. 

A  stipulation  in  policies  of  insurance 
limiting  the  time  within  which  suits  there- 
on may  be  brought  is  valid.  36  A.  599, 
Blanlcs  vs.  Hibernia  Ins.  Co.;  35  A.  353, 
Edson  vs.  Merchant's  Mutual  Ins.  Co. 


Art.  1902  [1896] .  Stipulations  for  the  Benefit  of  Third 
Persons.  But  a  contract,  in  which  anything  is  stipulated  for  the 
benefit  of  a  third  person,  who  has  signified  his  assent  to  accept  it, 
can  not  be  revoked  as  to  the  advantage  stipulated  in  his  favor  with- 
out his  consent. 


1890;   1  A.  872;  3  A.  129;   9  A.  195;  16  A.  126;  22  A. 
Kemper  vs.  Smith. 


i;  24  A.  28;  3  N.  S.  622, 


This  article  comprehends  donations 
whether  by  testament  or  act  inter  vivos,  34 
A.  709,  Eskridge  vs.  Farrar;  36  A.  695, 
Moore  &  Co.  vs.  Clapp  &  Gidiere. 


^'Consenting  to  avail  himself.''  48  A.  1264, 
Vinet,  Executor,  vs.  Bres  &  Richardson. 


Art.  1903  [1897].    Incidental  Obligations  of  Contract. 

The  obligation  of  contracts  extends  not  only  to  what  is  expressly 
stipulated,  but  also  to  everything  that,  by  law,  equity  or  custom, 
is  considered  as  incidental  to  the  particular  contract,  or  necessary 
to  carry  it  into  effect. 

1963;  6  Toul.  18;  12  Toul.  498;  1  A.  419;  C.  N.  1135. 

Art.  1904  [1898].  Contracts  Respecting  Property.  Con- 
tracts,  as  to  their  effects  upon  property  or  real  rights,  are  of  two 
kinds : 

1.  Such  as  purport  a  transfer  of  that  which  is  the  object  of  the 
contract. 

2.  Such  as  only  give  a  temporary  right  to  the  enjoyment  of  it. 

SECTION  2. 


Of  the  Obligation  of  Giving. 

Art.  1905  [1899].  **ToQive/' Applies  Only  to  Corporeal 
Objects.  The  term  to  give,  in  this  division  of  obligations,  is 
applied  only  to  corporeal  objects,  that  may  be  actually  delivered 
from  one  to  another ;  and  it  includes  the  payment  of  money  as  well 
as  the  delivery  of  any  other  article.  A  covenant,  respecting  an 
incorporeal  right  comes  under  the  definition  of  contracts  to  do  or 
not  to  do,  because  some  act,  besides  that  of  delivery,  is  necessary 
for  the  transfer  of  such  rights. 

10  L.  552,  Morton  vs.  Pollard. 
Delivery,  2477. 
Pacta    praetoHa  In  the  old  Roman  law 


were  agreements  to  which  a  right  of  action 
was  ^Iven  by  the  praetor  in  his  edict. 


Among  them  was  one  in  which  the  deb- 
tor designated  to  the  creditor  a  day  or  a 
certain  time  in  which  he  promised  to  pay 
him — diem  solvendae  pecuniae  constituebat. 
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Art.  1909. 


If  the  debtor  made  a  promise  it  was  the 
constUutum  pecuniae  propriae. 

If  a  third  person  it  was  called  constitutum 
pecuniae  alienae.  The  action  given  by  the 
proctors  was  called  peatniae  constitutae 
actio. 

By  our  law  the  pactum  constitutum  pe- 
cuniae, alienae  must  be  in  writing.  C.  C. 
2278,  No.  8;  24  A.  398,  Levy  &  Dieter  vs. 
DuBois,  Lowe  &  Foley ;  24  A.  325,  Hill  vs. 
AtwaterA  Co. 


The  pactum  constitutum  pecuniae  pro- 
priae  must  also  be  in  writing  where  pre- 
scription has  run  or  a  judgment  or  promise 
or  acknowledfi^ment  and  in  all  case's  after 
the  deaih  of  the  party.  See  C.  C.  2278;  15 
A.  416,  Taylor  vs.  Smiih. 

To  what  extent  the  prohibition  that  the 
promise  to  pay  the  debt  of  a  third  person 
must  be  in  writing.  30  A.  198,  Marquese  & 
Co.  vs.  Fernandez  &  Co. 


Art.  1906  [1900].  Id.  Applies  Also  to  Negotiable 
Paper,  A  contract  for  the  delivery  of  a  promissory  note,  payable 
to  bearer,  or  payable  to  order,  and  already  indorsed,  or  any  other 
negotiable  paper  of  the  same  nature,  also  indorsed,  or  transferable 
by  delivery  only,  comes  under  the  description  of  a  contract  io 
give;  but  a  contract  to  transfer  a  note  to  order  not  indorsed,  or 
any  other  debt  that  requires  an  act  of  transfer,  is  an  obligation  to 
do. 

Art.  1907  [1901].  Obligation  to  Give  Includes  Delivery. 

The  obligation  of  giving  includes  that  of  delivering  the  thing,  and 
of  keeping  it  safe,  until  the  delivery  of  it ;  the  person  who  con- 
tracts to  give  being  liable,  on  failure,  to  pay  damages  to  the  person 
with  whom  he  has  contracted. 

C.  N.  1136  (lit.) ;  6  Toul.  212. 


Art.    1908    [1902]   Obligation  to    Keep    Safely.      The 

obligation  of  carefully  keeping  the  thing,  whether  the  object  of  the 
contract  be  solely  the  utility  of  one  of  the  parties,  or  whether  its 
object  be  their  common  utility,  subjects  the  person  who  has  the 
thing  in  his  keeping  to  take  all  the  care  of  it  that  could  be  ex- 
pected from  a  prudent  administrator. 

This  obligation  is  more  or  less  extended  with  regard  to  certain 
contracts,  the  effects  of  which,  in  this  respect,  are  explained  under 
their  respective  titles. 

;  C.N.  1139  (substantial),   Pothler  Oblig.,  Xo.  141;    6  Toul.  212;    18  L.   553; 


1  A.  344. 


Art.  1909  [1903].  Obligation  to  Deliver  Specified  Ob- 
ject ;  Consent ;  Rislc.  If  the  obligation  be  to  deliver  an  object 
which  is  particularly  specitied,  it  is  perfect  by  the  mere  consent  of 
the  parties.  It  renders  the  creditor  the  owner,  and  although  it  be 
not  delivered  to  him,  puts  the  thing  at  his  risk  from  the  date  of 
the  obligation,  if  the  contract  is  one  of  those  that  purport  a 
transfer. 

2044,  2046;  C.  N.  1138;  4  Toul.  58;  42  A.  109,   Plttsbur^if  and  So.  Coal  Co.  vs.  Slack 
&Co. 

Delivery  is  an  incidental  and  acceptance 
an  essential  of  a  contract.  47  A.  137,  Mc- 
Lane  vs.  Creditors. 
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Civil  Code  op  Louisiana. 


Art.  1910  [1901].    Default  in  Delivery;  Rislc.     But  if  a 

debtor  of  a  thing  is  in  default  for  not  having  made  the  delivery,  it  is 
at  his  risk  from  the  time  of  his  default. 

C.  N.  1138;   11  L.  239,  Hyde  vs.  Grigsby;  9  R.  174,  Morton  vs.  Pollard;  6.  L.  159, 
Tamer  vs.  PuUv;  1  A.  409;  15  A.  438. 

These  articles  apply   to  contracts  not  to  I 
trespasses.    6  L.  159,  Turner  vs.  Pully.  | 


Art  1911  [1905].  Putting  in  Default.  The  debtor  may 
be  put  in  default  in  three  different  ways  :  by  the  term  of  the  con- 
tract, by  the  act  of  the  creditor,  or  by  the  operation  of  law : 

1.  By  the  Terms  of  the  Contract,  when  it  specially  pro- 
vides that  the.  party,  failing  to  comply,  shall  be  deemed  to  be  in 
default  by  the  mere  act  of  his  failure. 

2.  By  the  Act  of  the  Party,  when  at  or  after  the  time 
stipulated  for  the  performance,  he  demands  that  it  shall  be  carried 
into  effect,  which  demand  may  be  made,  either  by  the  commence- 
ment of  a  suit,  by  a  demand  in  writing,  by  a  protest  made  by  a 
notary  public,  or  by  a  verbal  requisition  made  in  the  presence  of  two 
witnesses. 

3.  By  the  Operation  of  Law.  This  takes  place  in  cases 
where  the  breach  of  the  contract  alone  is  by  law  declared  to  be 
equivalent  to  a  default.  The  law  having  declared  that  the  neglect 
to  return  a  thing  loaned  for  use,  at  a  stipulated  time,  or  the  appli- 
cation of  it  to  another  use  than  the  one  for  which  it  was  lent,  puts 
it  at  the  risk  of  the  borrower ;  this,  without  any  act  of  the  lender, 
puts  the  borrower  in  default,  and  forms  an  example  of  this  part  of 
the  rule. 

C.  N.  1139;  6  Toul.  246;  17  L.  310;  11 R.  77,  Palfrey  vs.  Stlnson;  11  R.  101,  Perrari^s 
Administrator  vs.  Lambeth;  16  Duranton,  356,  a.  360;  1  Ji.  269;  3  L.  99;  5  L.  376;  9  L. 
478;  18  L.  88,  91;  6  R.  450;  15  A.  112,  518;  20  A.  384;  24  A.  344;  43  A.  492,  Robbins  vs. 
Martin. 


Applies  to  contracts,  and  not  to  trespasses. 
6  L.  159,  Turner  vs.  Pully. 

Defendant  mast  be  put  in  default  before 
damages  can  be  claimed  in  reciprocal  obli- 
gations. 13  L.  566,  Armstrong  vs.  Baldwin. 

Failure  to  put  in  default  does  not  have  to 
be  specially  pleaded.  6  N.  S.  235,  Erwin 
vs.  Fen  wick;  19  A.  130,  Pratt  vs.  Craft;  19 
A.  302,  Hart  vs.  Adler. 

Failure  to  put  in  default  must  be  specially 
pleaded.    37  An.  492,  Beck  vs.  Fieitas. 

Putting   in  default  must  be  alleged  by 

Slaintiff.    37  A.  661,  Defel  vs.  Covington; 
3  A.  781,  Livingston  vs.  Scully;  6  N.  S. 
235,  Erwin  vs.  Fenwick. 

In  a  contract  of  sale  for  delivery  at  a  cer- 
tain time  the  vendor  who  tells  the  vendee 
he  can  not  fulfil  contract  waives  putting  in 
mora.    36  A.  425,  Camors  vs.  Madden. 


The  creditor  may  choose  for  the  estima- 
tion of  the  damage  either  the  time  when, 
according  to  the  contract,  the  thing  should 
have  been  done,  or  the  date  of  the  putting 
in  mora.  6  Sav.  199;  13  L.  325,  Vance  vs. 
Towne  &  Beckwith ;   6  Toul.  571. 

Refusal  makes  putting  in  mora  unneces- 
sary.   13  A.  204,  Boone  vs.  Pelichet. 

A  letter  addressed  by  mail  seems  suffi- 
cient to  put  in  mora.  15  A.  635,  Haynes  vs. 
Courtney. 

A  third  person  may  for  the  advantage  of 
the  obligee  put  the  obligor  in  default.  2135. 

A  party  in  default  himself  can  not  put  his 
adversary  in  default.  20  A.  291,  Pratt  vs. 
Craft;  19  A.  190;  13  L.  229. 

After  debtor  has  been  put  in  mora^  his 
offer  to  execute  his  contract  comes  too 
late.  38  A.  773,  Knders  vs.  Gingras,  Mul- 
haupt  &  Co. 
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Art  1913. 


So  loDg  as  party  has  not  been  pat  in  de- 
fault he  may  still  perform  contract.  3  A. 
275,  Hall  vs.  Lorente. 

It  Is  sufficient  to  bar  an  action  for  recov- 
ery of  damages  for  a  passive  violation  of  a 
contract  that  the  defendant  was  not  put  in 
default  previous  to  the  expiration  of  the 
time  within  which  the  plaintiff  stipulates 
to  perform  his  part  of  the  contract.  11  A. 
300,  Gobet  vs.  First  Municipality. 

Where  demand  is  made  by  a^nt  in  writ- 
ing and  the  agency  is  by  parol.  17  L.  310, 
Laville  vs.  Kightor. 

Party  must  be  put  in  default  previous  to 
bringing  an  action  for  rescission  of  sale  for 
simulation.  11  L.  101,  Ferrari's  Adminis- 
trator vs.  Lambeth. 

A  putting  in  default  not  in  conformity 
with  the  modes  presented  in  this  article  is 


insufficient.  37  A.  661,  Defee  vs.  Covington ; 
30  A.  1126,  Beraud  vs.  Boagni. 

TBKDER—See  1913.  It  is  too  late  to  put 
in  default  after  expiration  of  time  of  per- 
formance. 27  A.  176,  Eden  vs.  Lenandre. 

Whoever  actively  violates  a  contract 
need  not  be  put  in  default.  29  A.  329.  La- 
loire  vs.  Wiltz. 

Strict  tender  of  price  not  necessary  to 
annul  tax  sale  under  article  210  Constitu- 
tion of  1879.  43  A.  440,  Breaux  vs.  Ne- 
grotto;  44  A.  737,  State  vs  Sheriff. 

Where  the  averments  of  an  answer  and 
plea  in  reconvention  sufficiently  show  that 
the  violation  of  the  contract  complained  of 
was  an  active  one,  no  formal  putting  in  de- 
fault was  necessary.  50  A.  1293,  Solomon 
vs.  Gardiner  et  al. 


Art.  1912  [1906].  Effect  of  Being  Put  in  Default;  Risk, 
Fruits,  Damages,  Rescission.  The  effects  of  being  put  in 
default  are  not  only  that,  in  contracts  to  give,  the  thing,  which  is 
the  object  of  the  stipulation,  is  at  the  risk  of  the  person  in  default ; 
but  in  the  cases  hereinafter  provided  for  it  is  a  prerequisite  to  the 
recovery  of  damages  and  of  profits  and  fruits,  or  to  the  rescission 
of  the  contract. 

2  Troplong  Vente,  76;  1  A.  328;  7  L.  193;  13  L.  229;  18  L.  88;  9  B.  495;  10  R.  524; 
14  A.  716;  16  A.  321;  19  A.  130,  301;  22  A.  516;  24  A.  324. 


Offer  to  execute  after  delay,  is  too  late. 
6  Toul.  255. 

One  in  default  himself  can  not  put  bis  ad- 
versary in  default.  20  A.  291,  Pratt  vs. 
Craft;  19  A.  130;  13  L.  229;  38  A.  773,  En- 
der3  vs.  Gingras,  Mulliaupt  <t  Co. 

Failure  to  put  in  default  must  be  specially 
pleaded.  37  A.  492,  Beck  vs.  Fleitas. 


Contra,  37  A.  661,  Defee  vs.  Covington 

A  putting  in  default  would  be  a  vain  cere- 
mony and  unnecessary  in  tbe  presence  of 
acicnowledged  inability  or  a  refusal  to  per- 
form. 39  A.  686,  Allen,  West  <t  Bush  vs. 
Steers;  36  A.  425,  Camor«&  Co.  vs.  Mad- 
den; 15  A.  247,  Abels  vs.  Glover;  36  A. 
67,  Zimmerman  vs.  Langles. 


Art.  1913  [1907].  Tender  of  Reciprocal  Duty  in  Com- 
mutative Contracts.  In  commutative  contracts,  where  the 
reciprocal  obligations  are  to  be  performed  at  the  same  time,  or  the 
one  immediately  after  the  other,  the  party  who  wishes  to  put  the 
other  in  default,  must,  at  the  time  and  place  expressed  in,  or  im- 
plied by  the  agreement,  offer  or  perform,  as  the  contract  requires, 
that  which  on  his  part  was  to  be  performed,  othenvise  the  opposite 
party  will  not  be  legally  put  in  default. 

1911;  8  A.  275,  Htll  vs.  Lorente;  3  L.  382,  Wilbor  vs.  McGilllcuddy;  5  L  375;  6 
L.  154;  13  L.  229,449;  15  L.  297;  5  R.  83;  5  A.  677;  10  A.  27;  11  A.  741;  13  A.  419;  14  A« 
713;  16  A.  321 ;  19  A.  84,  130, 178;  23  A.  107. 


Tender. 
C.  P.  410. 


C.  P.  404,  and  for  real  estate,  i 


Where  the  rule  of  antecedent  tender  ap- 
plies. 33  A.  749,  750,  Heirs  of  Wood  vs. 
Nicholls. 

An  offer  of  a  vendor  to  take  back  the 
thing  sold  and  give  another  in  its  place 
waives  proof  of  tender  in  a  prohibitory 
action.    10  R.  133,  Smith  vs.  Taylor. 


A  party  contracted  to  sell  a  lot  in  Sbreve- 
port,  vendee  promising  to  pay  on  January 
1  and  on  execution  of  ner  title,  $4000,  and 
vendor  being  unable  at  any  time  to  make 
title;  held  that  vendee  could  recover 
back  money  advanced  for  improvements 
without  putting  in  mora,  29  A.  603,  Ben- 
nett vs.  Fuller. 
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Civil  Code  of  Louisiana. 


Plaintiff  liaving  delivered  certain  barrels 
which  had  not  been  paid  for,  although  his 
bill  had  been  presented,  informed  defend- 
ant's agent  that  he  would  furnish  no  more 
because  his  bill  had  not  been  paid,  and  no 
offer  to  pay  having  been  made,  it  was  held 
that  plainmf  was  not  in  default  during  the 
term  of  the  contract.  37  A .  835,  Landeche 
vs.  Sarpy. 

The  owner  and  the  pledgee  of  a  note  en- 
tered into  a  contract  with  a  third  person  by 
which  the  latter  agreed  to  pay  a  certain 
sum  for  the  note  past  due  on  a  fixed  day 
and  the  pledgee  bound  himself  to  present  the 
note  on  that  day  and  deliver  it  to  the  third 
person  on  payment  of  the  money.  Held 
that  this  contract  did  not  create  a  mere 
continuing  obligation  with  a  term,  but  was 
a  commutative  contract  under  which  the 
pledgee  was  bound  to  present  the  note  on 
the  day  fixed  and  the  third  person  was  only 
bound  to  pay  if  so  presented.  38  A.  68, 
Hyson  vs.  Fugh. 

Where  party  refuses  to  accept  the  notes 
representing  the  credit  price  a  formal  tender 
is  thereafter  unnecessary.  43  A.  534,  Ware 
vs.  Berlin. 

Where  one  sues  to  annul  compromise, 
tender  of  money  received  Is  essential.  43 
A.  507,  Ackerman  vs.  McShane. 

A  person  can  not  in  conditional  sales  keep 
no:es  aod  claim  property  also.  118  U.  S. 
613,  Harkness  vs.  Russell  &  Co. ;  131  U.  S. 
887,  Segrlst  vs.  Crablree. 

Where  a  note  Is  given  to  a  lawyer  for  ser- 
vices and  is  not  paid  at  maturity,  he  is  jus- 


tified in  retiring  from  the  case.    5  A.  163, 
Cooley  ve.  Doherty. 

If  plaintiff  tender  performance  and  de- 
fendant refuse  to  comply  unless  the  con- 
tract is  modified,  no  further  default  is  re- 
quired. 10  A.  116,  Arthur  &  Co.  vs.  Dick- 
son; 16  F.  168,Neis  vs.  Yocum. 

£t  ancune  des  parties  ne  pent  de  son  cote 
g-en  departir  lors  m^me  que  Tantre  n'aurait 
pas  rempli  son  obligation.  Mack.  :c01.  Sec. 
398,  Part  Seconde,  Eng.  £d.,  Sec.  394, 
No.  2. 

If  the  party  do  not  perform  or  offer  to 
perform,  defendant  has  the  exception  of 
non  impleti  contractus,  and  the  plaintiff 
must  prove  that  he  has  executed  the  agree- 
ment,   lb. 

Sales  of  property  belonging  to  the  United 
States  and  located  In  Louisiana  seem  sub- 
ject to  same  rules.  19  Wal.  605,  U.  S.  vs. 
Jonas. 

Where  one  sues  for  damages  for  breach 
of  contract  before  the  time  of  full  perform- 
ance, the  market  value,  where  there  is  a 
market  value,  Is  the  measure  of  damages.  3 
A.  44,  Seaton  vs.  Second  Municipality. 

If  after  mutual  violations  the  parties  con- 
tinue on  under  the  contract  they  waive 
their  rights.  3  A.  286,  McCord  vs.  West 
Feliciana  Railway  Co. 

A  tender  only  made  after  the  day  fixed 
for  performance  Is  too  late  to  put  the  other 
party  In  default.  2i)  A.  663,  Bennet  vs. 
Fuller.  See  30  A.  503,  Walle  &  Cammack 
vs.  Conrad. 


Art,  1914  [1908],  Time  and  Place  for  Putting  in  De- 
fault ;  Tender.  Although  the  contract  be  either  not  commuta- 
tive, or,  if  commutative,  the  reciprocal  obligations  are  not  to  be 
performed  at  the  same  time,  yet  the  party  wishing  to  put  the  other 
in  default,  must  be  himself  ready,  and  must  offer  to  receive  the 
performance  at  the  time  and  place  stipulated  in  the  contract 
or  implied  from  the  nature  of  the  act  to  be  done,  and  he  can 
not  avail  himself  of  any  demand  at  any  other  time  or  place ;  but  if 
the  .obligation  be  to  do  or  give  any  thing  that  may  as  well  be 
given,  or  done  at  one  time  and  place  as  at  another,  then  the  party 
failing  may  be  put  in  default  as  well  after  as  at  the  time  the 
obligation  becomes  due.  Promissory  notes  and  bills  of  exchange 
are  not  governed  by  this  rule,  but  by  those  of  commercial  law. 

1912;  13  L.  229;  11  A.  741;  13  A.  419;  16  A.  321;  19  A.  84;  fO  A.  904,  Perlult  vs. 
Damare. 

Commercial  laws  of  United  States.    12  I       ^'Must  be  himself  ready.''    48  A.  446,  Ice 
M.  496,  Barry  vs.   Louisiana  Insurance  Co.   |  Machine  Company  vs.  McDonald. 

Art.  1915  [1909].  Things  Indeterminate,  or  Described 
Only  by  Quantity  or  Number.  But  if  the  object,  contracted 
to  be  given,  be  not  a  thing  particularly  specified,  but  is  uncertain,. 
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indeterminate,  or  described  only  by  quantity  or  number,  it  is  at  the 
risk  of  the  creditor  only  from  the  time  he  is  in  legal  default  for  not 
receiving  the  thing  after  it  has  been  tendered.  A  contract  to 
deliver  a  certain  number  of  bushels  of  wheat  to  pay  a  certain  sum 
of  money,  or  to  ship  a  certain  number  of  hogsheads  of  sugar,  without 
further  identification,  comes  under  this  rule. 

2458,  2467;  17  A.  146,  151;  24  A.  150. 

Art.  1916  [1910].  Unseparated  Part  of  Determinate 
Whole.  There  is  an  exception  to  the  rule  established  in  the  last 
preceding  article ;  when  the  object  of  the  contract,  although  inde- 
terminate in  itself,  makes  part  of  a  whole  that  is  determinate  and 
certain,  and  the  whole,  of  which  it  forms  a  part,  is  lost  or  destroyed 
by  inevitable  accident  before  delivery,  the  loss  will  fall  on  the 
creditor  of  the  thing  sold.  A  sale  of  ten  bales,  of  the  hundred 
bales  of  cotton  in  a  particular  store,  is  an  example  of  this  rule ; 
and  if  all  the  cotton  be  destroyed  by  fire,  the  accident  will  discharge 
the  seller  from  the  obligation  of  delivering  it. 

11  L.  199,  Tio  vg.  Vance;  18  A.  668;  19  A.  116,  117;  24  A.  150. 

Art.  1917  [1911].  Designation  of  Whole  Must  be 
Clearly  Restrictive.  In  the  case  provided  for  by  the  last  article, 
it  must  appear  that  the  designation  of  the  mass,  from  which  the 
particular  object  of  the  contract  is  to  be  taken,  was  intended  by 
the  parties  as  restrictive  ;  that  is  to  say,  that  their  intention  was 
confined  to  that  particular  property,  and  no  other  of  the  same  kind. 
Where  such  intent  is  not  clearly  expressed,  it  shall  be  presumed 
that  no  such  restriction  was  intended ;  and  the  thing  is  at  the  risk 
of  the  debtor  until  delivery  or  default. 

18  A.  568;  24  A.  150;  49  A.  474,  Bink  vs.  Bryant  &  Mather. 

Art.  1918  [1912].  Contracts  Not  Transferring  Prop- 
erty ;  Risk.  Although  the  contract  contain  an  obligation  to 
deliver,  yet  if  it  be  one  that  does  not  purport  a  transfer  of  property, 
the  thing  is  always  at  the  risk  of  the  obligor,  provided  there  be 
no  specific  agreement  to  the  contrary. 

In  theFreDch  text  of  the  Cole  of  1825  | 
the  word    **deblteur*'  is  used    instead  of 
'•obligor."  I 

Art.  1919  [1913].  Destruction  of  Thing  Before  Deliv- 
ery ;  Risk.  If  the  contract  be  complete,  and  be  one  that  purports 
a  transfer  of  the  ownership  of  the  property,  its  destruction  before 
delivery  or  default  does  not  exonerate  the  party  who  has  to  have 
received  it,  from  the  performance  or  delivery  of  that  which  on  his 
part  was  intended  as  the  price  or  equivalent  for  such  property. 

2219,  2467,  2552,  2642,  2643. 

Art.  1920  [1914].  Transfer  of  Immovables;  Consent; 
Third  Persons.     The  rule  that  the  obligation  to  deliver  a  deter- 

439 

Digitized  by  VjOOQIC 


Art.  1921. 


Civil  Code  of  Louisiana. 


minate  object  is  perfect  by  the  mere  consent  of  the  parties,  and 
that  the  obligee  is  the  owner  from  the  time  of  such  contract,  is 
without  any  exception  as  respects  immovables,  not  only  between 
the  parties,  but  as  to  all  the  world,  provided  the  contract  be  clothed 
with  the  formalities  required  by  law,  that  it  is  bona  fide,  and  pur- 
ports to  transfer  the  ownership  of  the  property. 

1909;  16  A.  284. 

Art.  1921  [1915].  Id.  Transferrer  Remaining  in  Pos- 
session. In  cases,  however,  of  contracts,  which  purport  to  trans- 
fer the  ownership  of  immovable  property,  if  he  who  transfers  it  is 
suffered  by  the  obligee  to  remain  in  corporal  possession  for  a  longer 
time  than  is  reasonably  required  to  deliver  the  actual  possession 
and  to  act  as  owner,  to  the  injury  of  a  third  person,  who  may 
afterwards  contract  with  him,  or  acquire  rights  upon  his  property  as 
creditor,  it  will  be  considered  as  a  mark  of  fraud,  and  will  throw  the 
burden  of  proving  that  the  contract  was  made  bona  fide  upon  him 
to  whom  the  ownership  of  the  property  was  transferred  by  the  first 
contract,  in  any  controversy  with  creditors  of  the  obligor  or  persons 
acquiring  bona  fide  intermediate  rights  by  contract  with  him. 

49  A.  474.  Bank  vs.  Bryant  &  Mather;  1848,  2242,  2246,  2280,  2442,2479,2480,3636; 
6  L.  1,  Robeson  vs.  Robeson;  28  A.  928,  Russell  <&  Hall  vs.  Keefe;  4  L.  340;  17  L.  359; 
7R.  434;  2  A.  912;  5  A.  1;  15A.  4,  616;  16  A.  284;  20  A.  42. 

Art.  1922  [1916].  Transfer  of  Movables;  Consent; 
Third  Persons.  With  respect  to  movable  effects,  although,  by 
the  rule  referred  to  in  the  two  last  preceding  articles,  the  consent 
to  transfer  vests  the  ownership  of  the  property  in  the  obligee,  yet 
this  effect  is  strictly  confined  to  the  parties  until  actual  delivery 
of  the  object.  If  the  vendor,  being  in  possession,  should,  by  a 
second  contract,  transfer  the  ownership  of  the  propert}'^  to  another 
person,  who  gets  the  possession  before  the  first  obligee,  the  last 
transferee  is  considered  as  the  owner,  provided  the  contract  be  made 
on  his  part  bona  fide^  and  without  notice  of  the  former  contract. 

2247;  2643;  2478;  C.  N.  1141;  3  M.  222;  9  M.  403;  12  L.  375;  16  A.  284;  18  A.  608; 
49  A.  474,  Bank  ts.  Bryant  &  Mather;  50  A.  909,  Pertin  vs.  Damare. 

A  sale  of  movables  unconditional  on  its  I  as  to  third  persons.    1  A.  59,  Jorda  vs. 
face,  not  accompanied  by  delivery,  is  void  |  Lewis;  18  A.  606,  Tan neret  vs.  Edwards. 


Art.  1923  [1917].  Id.  Seizure  or  Attachment  before 
Delivery.  In  like  manner,  if  movable  property  has  been  alienated 
by  contract,  but  not  delivered,  it  is  liable  in  the  hands  of  the 
obligor  to  seizure  and  attachment,  in  behalf  of  his  creditors. 

49  A.  477,  Bank  vs.  Bryant  &  Mather;  2468,  2480;  1  A.  59;  3  A.  462;  14  A.  433,  699; 
15  A.  655;  23  A.  435. 

seize  goods  after  he  hag  lost  control  of  them 
by  remitting  bill  of  lading  to  the  con- 
signee with  instructions  to  pay  certain 
debts  from  the  proceeds.  32  A.  356,  360, 
Flash.  Lewis  &  Co.  vs.  Schwabacher;  28  A. 
308,  Moss,  Wise  &  Co.  as.  Johnson. 


Goods  sold,  but  not  delivered,  belong  to 
the  vendee  and  not  to  the  syndic  of  the  in- 
solvent debtor.  37  A.  472,  Nicolopulo  vs. 
His  Creditors. 


The  creditors  of  the  consignor  can  not 
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Art.  1927. 


Art.    1924    [1918].  Delivery  of  Possession;    what  is. 

What  shall  be  considered  a  delivery  of  possession  is  determined  by 
the  rules  of  law,  applicable  to  the  situation  and  nature  of  the  prop- 
erty. 

2247;  48  A.  346,  Michel  vs.  Stream. 

Delivery  is  a  malter  of  law  to  be  deduced     of  title  to  him.    31  A.  594,  Chaffe  &  Sons 
from  an  established  state  of  facts.    32  A. 
217,  Fouch^  vs.  Stewart  Bros.  &  Co. 

Delivery  of  cotton  to  a  carrier  for  a  cred- 
itor is  a  delivery  to  creditor  and  a  transfer 


of  title  to  him. 
vs.  Heym. 

Pledge  of  warehouse  receipts^    49  A.  733, 
Holton  &  Winn  vs.  Habbard  &  Co. 


Art.  1925  [1919].  Contracts  Giving  Temporary  Enjoy- 
ment Only.  If  the  contract  be  one  of  those  that  do  not  purport 
to  transfer  the  ownership  of  the  property,  but  only  to  give  a  right 
to  the  temporary  enjoyment  of  it,  the  right  to  that  enjoyment  vests 
by  the  mere  consent  of  the  parties,  in  the  same  manner  and  subject 
to  the  same  rules  as  are  above  laid  down  for  contracts  which  pur- 
port to  transfer  the  ownership  of  the  property. 


1909. 


SECTION  3. 


Of  the  Obligations  To  Do,  or  Not  To  Do. 

Art.  1926  [1920].  Damages,  Dissolution  or  Specific 
Performance  on  Breach.  On  the  breach  of  any  obligation  to  do 
or  not  to  do,  the  obligee  is  entitled  either  to  damages,  or,  in  cases 
which  permit  it,  to  a  specific  performance  of  the  contract,  at  his 
option,  or  he  may  require  the  dissolution  of  the  contract,  and  in  all 
these  cases  damages  may  be  given  where  they  have  accrued,  accord- 
ing to  the  rules  established  in  the  following  section. 

C.  N.  1142;  8  R.  167;  13  A.  519;  14  A.  606;  16  A.  Ill;  23  A.  50;  49  A.  845  Receiver 
vs.  City. 


Resolutory  condition,  2046;  2486;  11  L. 
168,  Brander  vs.  Cotton  Press;  10  Duran- 
ton,  474,  Sec.  453;  128  U.  S.  438,  Hen- 
nessy  vs.  Wool  worth. 

Specific  performance  not  an  absolute 
right  but  rests  with  the  discretion  of  the 
court.  44  A.  64,  City  and  Levy  Board  vs. 
R.  R.  Co. 

Specific  performance  will  not  be  granted 
where  plaintiff  can  be  adequately  compen- 
sated in  damages.  44  A.  64,  City  vs.  R.  R. 
Co. ;  46  A.  903,  Solomon  vs.  DIefenthal ;  46 
A.  712,  Rice  vs.  Rice;  49  A.  657,  Merandona 
vs.  Bins;  48  A.  13,  Laronssini  v§.  Werlein; 
49  A.  872,  Caperton  &Dreyfous  vs.  Forrey  & 
Tramell ;  26  A.  267,  Citizens  Bank  vs.  James. 


Damages  for  breach  of  contract  may  arise 
ex  coutractu  and  not  ex  delicto ;  hence  action 
is  not  prescribed  by  one  year.  37  A.  228, 
Smiih  vs.   Braun. 

Where  there  is  an  active  violation  of  con- 
tract putting  in  mora  Is  unnecessary.  17 
A.  Avery  vs.  Noyes;  50  A.  293,  Solomon  vs. 
Gardiner  et  al. 

1926,  1928  and  1927  apply  to  partnership. 
35  A.  1121,   Levine  vs.  Michel. 

In  contract  of  ferriage,  pafe  transporta- 
tion is  not  an  incident  but  the  object  of  the 
contract.  Burden  of  proof  on  defendant  to 
show  there  was  no  negligence.  50  A.  864, 
Patton  vs.  Pickles. 


Art.  1927  [1921].  Specific  Performance;  When  En- 
forced. In  ordinary  cases,  the  breach  of  such  a  contract  entitles 
the  party  aggrieved  only  to  damages,  but  where  this  would  be  an 
inadequate  compensation,  and  the  party  has  the  power  of  perform. 
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ing  the  contract,  he  may  be  constrained  to  a  specific  performance 
by  means  prescribed  in  the  laws  which  regulate  the  practice  of  the 
courts. 

2041;  Pothier,  Obligations,  n.  159;  C.  P.  636;  44  A.  64,  City  vs.  Levee  Board;  46  A. 
713,  Rice  vs.  Rice;  49  A.  657,  Miraadona  vs.  Burg;  46  A.  903,  Soloman  vs.  DiefenthaL 


The  plaintiffs  having  contracted  to  fur- 
nish machinery  for  taking  off  crop,  liable 
for  damages  by  failure  to  deliver  in  time, 
and  responsible  to  defendant  for  losses 
thereby  sustained  as  well  as  the  profit  of 


which  defendant  was  deprived.    10  A.  63U 
GK>odloe  &  Co.  vs.  Rogers;  2740. 

For  ''tortious  conversion."     88    A.  348, 
Chamberlain  vs.  Worrell. 


Art.  1928  [1922].  Undoing  of  Things  Done  in  Violation 
of  Contract.  The  obligee  may  require  that  anything  which  has 
been  done  in  violation  of  a  contract,  may  be  undone,  if  the  nature 
of  the  cause  will  permit,  and  that  things  be  restored  to  the  situa- 
tion in  which  they  were  before  the  act  complained  of  was  done,  and 
the  court  may  order  this  to  be  effected  by  its  officers,  or  authorize 
the  injured  party  to  do  it  himself  at  the  expense  of  the  other,  and 
may  also  add  damages,  if  the  justice  of  the  case  require  it. 

C.  N.  1143;  3  L.  522,  McCombs  vs.  Dunbar  et  als. ;  49  A.  Miraudona  vs.  Burg. 

Art.  1929  [1923].  Injunction  Against  Acts  in  Contra- 
vention of  Contracts.  If  the  obligation  be  not  to  do,  the  obligee 
may  also  demand  that  the  obligor  be  restrained  from  doing  any- 
thing in  contravention  of  it,  in  cases  where  he  proves  an  attempt 
to  do  the  act  covenanted  against. 

C.  N.  1145;  7  L.  365,  Day  vs.  Martin. 

This  article  applies  to  a  partnership  as  I  A  partner  may  be  enjoined  from  doin^ 
well  as  other  contracts.  35  A.  1121,  Levine  what  he  agreed  not  to  do.  36  A.  1127, 
vs.  Michel.  Levine  vs.  Mitchell;    39  A.  901,  Packettc 

I  vs.  Hucks,  Judge. 


SECTION  4. 
Of  the  Damages  Resulting  from  the  Inexecution  of  Obligations, 

Art.  1930  [1924].    Damages  for  Violation  of  Contract. 

The  obligations  of  contract  extending  to  whatsoever  is  incident  to 
such  contracts,  the  party  who  violates  them,  is  liable,  as  one  of  the 
incidents  of  his  obligations,  to  the  payment  of  the  damages  which 
the  other  party  has  sustained  by  his  default. 

2516;  8  R.  227;  13  A.  520;    16  A.  30,  111 ;  G  X.  S.  230,  Erwln  vs.  Fenwick;  2  L.393, 
Bourguignon  vs.  Boudousquie. 

Where  overseer  is  discharged  for  caase,  |  Damages,  A  stipulation  to  leave  sufflcien- 
the  inconvenience  until  another  can  be  ob-  ]  cy  of  performance  or  any  other  dispute  to 
tained,  may  be  considered  in  the  estimate  of  \  the  chief  engineer  of  the  railroad  is  bind- 
damages.      9  A.  251,  Taylor  vs.  Paterson.      j  ing.    44  A.  »45,  O'Donnell  vs.  Henry,  For- 

The  damages  on  a  contract  to  transfer  a 
policy  of  insurance  is  not  the  value  of  the 
house  which  has  burned  but  what  the  pre- 
mium was  worth  before  the  fire.  24  Am. 
Law  Beg.,  p.  34. 


est  &  Co. 

Rule  of  damages  where  government 
stopped  its  work.  Where  party  elects  to 
rescind,  etc.  110  U.  S.  344,  U.  S.  vs.  Behan. 
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Art.  1933, 


Art.  1931  [1925].  Active  and  Passive  Violation  of  Con- 
tracts. A  contract  may  be  violated,  either  actively  by  doing- 
something  inconsistent  with  the  obligation  it  has  proposed  or  pas- 
sively by  not  doing  what  was  covenanted  to  be  done,  or  not  doing 
it  at  the  time,  or  in  the  manner  stipulated  or  implied  from  the 
nature  of  the  contract. 

11  L.  239,  Hyde  vs.  Grigsby;  6  B.216;  15  A.  212;  16  A.  321;  18  A.  574.' 


The  conBtruetion  and  delivery  by  defend- 
ant of  an  imperfect  press  is  an  active  viola- 
tion of  his  contract  to  build  a  good  press. 
34  A.  209,  Levy  vs.  Schwartz. 

Unreasonable  delay  in  transporting 
freight  is  an  active  violation  of  the  contract 
for  its  transportation.  37  A.  468  Berge  vs. 
T.  &  P.  B.  R.  Co. 

The  non-performance  of  a  contract  for 
the  delivery  of  corn  is  not  excused  by  a 


freeze  of  the  river,  when  it  may  be  delivered 
another  way.  85  A.  119,  Eugster  &  Co.  vs. 
West  &  Co. 

Failure  of  the  vendor  to  procure  the  as- 
sent of  certain  parties  to  the  sale  is  apasaive 
violation  of  contract.  31  A.  169,  Chapeaux 
vs.  Bellocq. 

Failure  to  build  and  pay  money  as  agreed 
is  a  passive  violation.  38  A.  781,  736,  Liv- 
ingston vs.  Scully. 


Art.  1932  [1926].  Active  Violation;  Putting  in  Default 
Not  Required.  When  there  is  an  active  violation  of  the  contract, 
damages  are  due  from  the  moment  the  act  of  contravention  has 
been  done,  and  the  creditor  is  under  no  obligation  to  put  the  debtor 
in  default,  in  order  to  entitle  him  to  his  action. 

b  Toul.  238;  1  B.  543;  15  A.  518;  17  A.  201,  203;  18  A.  573,  701. 

Art.  1933  [1927] .  Passive  Violation ;  Putting  in  Default 
Required.  When  the  breach  has  been  passive  only,  damages  are 
due  from  the  time  that  the  debtor  has  been  put  in  default,  in  the 
manner  directed  in  this  chapter. 

The  rules  contained  in  this  and  the  preceding  articles,  how- 
ever, are  subject  to  the  following  exceptions  and  modifications : 

1.  When  Time  Limited  or  Conditions  Prescribed.  When 
the  thing  given  or  done  by  the  contract  was  of  such  a  nature, 
that  it  could  only  be  given  or  done  within  a  certain  time,  which  has 
elapsed,  or  under  certain  circumstances,  which  no  longer  exist,  the 
debtor  need  not  be  put  in  legal  delay  to  entitle  the  creditor  to 
damages. 

2.  Fortuitous  Events  or  Irresistible  Force  Hindering: 
Performance.  Where,  by  a  fortuitous  event  or  irresistible  force, 
the  debtor  is  hindered  from  giving  or  doing  what  he  has  contracted 
to  give  or  do,  or  is  from  the  same  causes  compelled  to  do  what  the 
contract  bound  him  not  to  do,  no  damages  can  be  recovered  for  the 
inexecution  of  the  contract. 

3.  Id.  Assumption  of,  by  Debtor,  or  His  Prior  Fault. 

There  are  two  exceptions  to  the  last  rule :  first,  when  the  party  in 
default  has  by  his  contract  expressly  or  impliedly  undertaken  the 
risk  of  the  fortuitous  event,  or  of  the  irresistible  force ;  secondly,  if 
the  fortuitous  event,  or  case  of  force,  was  preceded  by  some  fault  of 
the  debtor,  without  which  the  loss  would  not  have  happened. 
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4.  Destruction  by  Fortuitous  Event,  or  Irresistible 
Force,  Although  the  responsibility  of  the  debtor  for  the  object 
he  was  bound  to  deliver,  is  incurred  from  the  moment  he  is  put  in 
default,  yet  if  it  is  lost  by  some  fortuitous  event  or  irresistible 
force,  by  which  it  would  also  have  been  lost  had  it  been  in  the 
hands  of  the  creditor,  the  debtor  is  not  answerable  for  the  value, 
but  only  for  the  delay. 

2  L.  97,  Bowe  vs.  Hall;  6  N.  S.  231,  Erwin  vs.  Fen  wick;  87  A.  659,  Defee  vs.  Cov- 
ington; 6  Tool.  239;  50  A.  866,  Patton  vs.  Pickles;  1905  et  seq.;  1911  et  seq,;  1943,  2120, 
2315,  2697,  2743,  2764,  2768,  2939,  2970;  C.  N.  1146,  1148;  5  L.  415;  2  A.  272;  3  A.  444;  14 
A.  807;  16  A.  247;  16  A.  321;  17  A.  32;  23  A.  488. 


Damages  for  refusal  to  pay  draft  for  bank 
notes  on  a  certain  bank  is  the  value  of  the 
notes  at  the  time  of  putting  in  default.  3 
R.  326,  Meeks  vs.  Davis. 

Under  a  contract  of  lease,  which  binds 
lessee  to  keep  the  property  in  good  repair, 
he  has  the  option  to  make  ihe  required  re- 
pairs at  the  end  of  the  lease,  and  the  lessor 
has  no  action  for  damages  until  the  expira- 


tion of  the  lease. 
James  and  Trager. 


42  A.  230,  Payne  vs. 


Delay  to  ship  at  a  season  when  a  freeze  is 
probable  and  usual  is  fault  or  negligence. 
36  A.  119,  fiugster  &  Co.  vs.  West  &  Co. 

Speculative,  remote  or  consequential 
damages  are  not  allowed.  47  A,  1232, 
Dwyer  Bros.  vs.  Administrators 


Art.  1934  [1928].  Damages;  Measure,  Where  the  object 
of  the  contract  is  any  thing  but  the  payment  of  money,  the  dam- 
ages due  to  the  creditor  for  its  breach  are  the  amount  of  the  loss 
he  has  sustained,  and  the  profit  of  which  he  has  been  deprived, 
under  the  following  exceptions  and  modifications  : 

1.  Only  Contemplated  Damages,  Where  no  Fraud  or 

Bad  Faith.  When  the  debtor  has  been  guilty  of  no  fraud  or  bad 
faith,  he  is  liable  only  for  such  damages  as  were  contemplated,  or 
may  reasonably  be  supposed  to  have  entered  into  the  contemplation 
of  the  parties  at  the  time  of  the  contract.  By  bad  faith  in  this 
and  the  next  rule,  is  not  meant  the  mere  breach  of  faith  in  not 
complying  with  the  contract,  but  a  designed  breach  of  it  from  some 
motive  of  interest  or  ill  will. 

2.  Consequential  Damages,  Where  Fraud  or  Bad 
Faith.  When  the  inexecution  of  the  contract  has  proceeded  from 
fraud  or  bad  faith,  the  debtor  shall  not  only  be  liable  to  such  damages 
as  were,  or  might  have  been  foreseen  at  the  time  of  making  the  con- 
tract, but  also  to  such  as  are  the  immediate  and  direct  consequence 
of  the  breach  of  that  contract ;  but  even  when  there  is  fraud,  the 
damages  can  not  exceed  this. 

3.  Discretionary  Assessment  of  Damages  in  Cases  of 
Tort,  and  Where  There  is  no  Exact  Test.  Although  the 
general  rule  is,  that  damages  are  the  amount  of  the  loss  the  cred- 
itor has  sustained,  or  of  the  gain  of  which  he  has  been  deprived, 
yet  there  are  cases  in  which  damages  may  be  assessed  without  cal- 
culating altogether  on  the  pecuniary  loss,  or  the  privation  of  pecu- 
niary gain  to  the  party.  Where  the  contract  has  for  its  object 
the  gratification  of  some  intellectual  enjoyment,  whether  in  reli- 
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gion,  morality  or  taste,  or  some  convenience  or  other  legal  gratifi- 
cation, although  these  are  not  appreciated  in  money  by  the  parties, 
yet  damages  are  due  for  their  breach ;  a  contract  for  a  religious 
or  charitable  foundation,  a  promise  of  marriage,  or  an  engagement 
for  a  work  of  some  of  the  fine  arts,  are  objects  and  examples  of 
this  rule. 

In  the  assessment  of  damages  under  this  rule,  as  well  as  in 
cases  of  offenses,  quasi  offenses,  and  quasi  contracts,  much  dis- 
cretion must  be  left  to  the  judge  or  jury,  while  in  other  cases  they 
have  none,  but  are  bound  to  give  such  damages  under  the  above 
rules  as  will  fully  indemnify  the  creditor,  whenever  the  contract 
has  been  broken  by  the  default,  negligence,  fraud  or  bad  faith  of 
the  debtor. 

4.  Inexecution  Due  to,  or  Foreseen  by  Creditor.    If  the 

creditor  be  guilty  of  any  bad  faith,  which  retards  or  prevents  the 
execution  of  the  contract,  or  if,  at  the  time  of  making  it,  he  knew 
of  any  facts  that  must  prevent  or  delay  its  performance,  and  con- 
cealed them  from  the  debtor,  he  is  not  entitled  to  damages. 

5.  Stipulated  Damages.  Where  the  parties,  by  their  con- 
tract, have  determined  the  sum  that  shall  be  paid  as  damages  for 
its  breach,  the  creditor  must  recover  that  sum,  but  is  not  entitled  to 
more.  But  when  the  contract  is  executed  in  part,  the  damages 
agreed  on  by  the  parties  may  be  reduced  to  the  loss  really  suffered^ 
and  the  gain  of  which  the  party  has  been  deprived,  unless  there 
has  been  an  express  agreement  that  the  sum  fixed  by  the  contract 
shall  be  paid,  even  on  a  partial  breach  of  the  agreement. 

1038,  1847, 1943,  2126,  2316,  2547;  49  A.  865;  C.  X.  1149,  1150,  1152;  3  L.  328;  13  L. 
404;  16  L.  394;  5  R.  116;  6  R.  217;  8  R.  51;  3  A.  140,  149,  464,  548,  671;  4  A.  79,  440;  5 
A.  316,  321,  618;  6  A.  491 ;  9  A.  275;  10  A.  33,  88,  660,  699,  763;  14  A.  299,  789;  17  A.  19, 
20,  239;  18  A.  26,  417,  702;  19  A.  194,  362;  20  A.  25,  506;  24  A.  9;  AcU  1865,  p.  47;  46  A. 
40,  Caspar  vs.  Prudhomme;  47  A.  258,  Judice  vs.  Southera  Pacific 'Company;  50  A.  865, 
Patton  vs.  Pickles;  49  A.  1038,  Henrichs  vs.  Fund;  11  L.  268,  Sumner  vs.  Bertoli;  11  L. 
374,  Durieu  vs.  Frere;  9  L.  552,  Morris  vs.  Abat;  10  M.  398,  Fleming  vs.  Lockhart;  3  L. 
868,  Percy  vs.  Millaudon;  6  Toul.  275,  276;  13  Toiil.  463;  16  Duranton,  612. 

Damages  in  mutunm  is  the  value  at  the 
time  demand  is  made  if  no  time  be  agreed 
on.  2921. 

In  a  contract  to  put  up  engine  and  sugar 
mill  to  take  off  crop,  the  loss  of  crop  from 
failure  to  perform  may  be  considered  with- 
in the  contemplation  of  the  parties.  9  A. 
275,  Goodloe  vs.  Rogers. 

Damages  from  breach  of  contract  to 
furnish  money  to  a  planter.  41  A.  234, 
Kelly  vs.  Devall. 

Future  profits  are  too  remote  and  can  not 
be  included  in  the  estimate  damages.  44  A. 
472,  Schleider  vs.  Dielman,  et  al.;  18  A. 
646,  Gebelin  vs.  Scott;  97  U.  S.  236,  U.  S. 
vs.  McKee;  29  A.  287,  Doriocourt  vs.  La- 
croix. 

No  damages  allowed  for  delay  in  building 
a  mill  unless  implied  in  the  contract.  139- 
U.  S.  199,  Howard  vs.  Stillwell. 


Debtor  is  liable  for  only  such  damages  as 
might  have  been  foreseen  when  there  is  no 
fraud.  1943 ;  7  A.  294,  Rugely  vs.  Goodloe ; 
3  A.  140,  Porter  vs.  Barrow;  3  A.  105,  Ar- 
rowsmith  vs.  Goodwin. 

While  the  captain  of  a  ship  wishins^  to 
depart  from  a  port  where  the  yellow  fever 
was  raging,  broke  his  contract  of  towa^^e 
to  take  an  earlier  departure,  giving  notice 
to  the  other  party,  only  ^^naked  damages'^ 
allowed.    2  R.  162,  Glover  vs.  McAllister. 

Damages  for  non  delivery  of  a  thing  is 
the  price  or  the  sum  for  which  others  of 
like  quality  could  be  purchased  at  the  time 
agreed  on  for  delivery  or  putting  in  mora. 
3  A.  44«  Seafon  vs.  Seoond  Municipality  of 
New  Orleans;  4  A.  25,  Marchesson  vs. 
Chaffee;  8  A.  289,  McCord  vs.  West  Feli- 
ciana R.  R.  Co. 
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Damages  for  non-delivery  of  promissory 
notes.    66  N.  Y.  22,  Booth  vs.  Powers. 

A  doctor  in  a  suit  for  damages  for  viola- 
tion of  contract  to  sell  good  will  can  not  in- 
clude lo88  of  the  business  in  the  place  from 
which  he  removed.  47  A.  648,  Rigney  vs. 
Monette;  13  L.  410,  Williams  vs.  Barton. 

In  an  action  for  damages  on  breach  of 
contract  plaintiff  can  not  recover  attorney ^s 
fees  for  bringing  the  suit.  39  A.  929,  Fox 
&  Co.  vs.  Jones;  34  A.  58,  Chapins  vs. 
Waterman:  36  A.  132,  Boos  vs.  Goldman ; 
38  A.  348,  Chamberlain  vs.  Worrell;  35  A. 
694,  Day  vs.  R.  B.  Co.;  35  A.  1018  East- 
man vs.  New  Orleans  Avenue  B.  B.  Co. 

Damages  from  legal  proceedings.  35 
A.  465,  Campbell  vs.  Short. 

Damages  for  wrongful  process.  37  A. 
182,  Cretin  vs.  Levy;  39  A.  19,  Deslonde  vs. 
O'Hern. 

To  recover  prospective  profits  they  roust 
be  established  with  certainty.  30  A.  264, 
Bartley  vs.  New  Orleans;  28  A.  777,  Har- 
rison vs.  Bailroad  Co. 

Expected  profits  to  be  realized  from  a 
contract  in  the  future,  or  dependent  on 
contingencies,  can  not  be  recovered  where 
allegations  or  proofs  are  vague  or  general. 
35  A.  523,  Bergen  vs.  New  Orleans. 


Defendant  in  bad  faith  is  liable  for  all 
damages,  whether  or  not  they  could  have 
l)een  foreseen,  that  are  directly  traceable 
to  his  breach  of  contract.  37  A.  492,  Becic 
vs.  Flietas. 

All  damages  must  be  proved  with  legal 
certainty.  Bound  statements  without  de- 
tails when  called  for  are  insufficient.    lb. 

Measure  of  Damages.— The  value  of 
the  property  is  in  general  the  measure  of 
damages.  But  large  damages  may  be  al- 
lowea  if  the  conversion  was  accompanied 
with  violence  or  personal  outrage,  or  where 
further  damages  clearly  and  directly  re- 
sulted from  tne  wron^ul  act.  38  A.  347, 
Chamberlain  vs.  Worrell. 

In  estimating  damages  for  personal  vio- 
lence much  discretion  must  be  left  to  the 
jury.    35  A.  1005,  Enders  vs.  Skannal. 

If  trespass  were  inadvertent  value  of  tim- 
ber when  first  cut  is  the  measure  of  dam- 
ages.   35  A.  811,  Gardere  vs.  Blanton. 


39  A.  1004,  Tissot 


Damages  for  trespass, 
vs.  Telegraph  Co. 

Damages  for  wrongful  seizure  and  sale 
of  rice  mill.  38  A.  351,  McFarland  &  Du- 
pr6  vs.  Lehman,  Abraham  &  Co. 

Action  for  damages  for  tort  survives 
against  heirs  jointly.  39  A.  966,  Dirmeyer 
vs.  O  Hern. 


Art.  1935  [1929].  Interest  for  Non-Payment  of  Honey. 

The  damages  due  for  delay  in  the  performance  of  an  obligation  to 
pay  money  are  called  interest.  The  creditor  is  entitled  to  these 
damages  without  proving  any  loss,  and  whatever  loss  he  may  have 
suffered  he  can  recover  no  more. 

11  L.  61,  Orso  vs.  Orso;  C.  N.  1163;  10  Duranton.  516,  p.  489;  ]1  L.  236,  Bertrand 
vs.  Frazier;  11  L.  409,Brownson  vs.  Baker's  Creditors;  Pothler  Obi.,  n.  170;  47  A.  905, 
Tutorship  of  Crane;  7  L.  192;  15  L.  371;  3  A.  548;  5  A.  618;  12  A.  762;  14  A.  407,  738; 
B.  S.  320,  321,  322,  323;  Acts  1865,  p.  47. 


Partnership,  2858. 

Interest  due  from  putting  lo  default,  2126. 

City  is  bound  for  interest  only  from  day 
it  has  money.  42  A.  1,  Fernandez  vs.  New 
Orleans. 

Damages  allowed  for  failure  of  a  mer- 
chant to  furnish  monev  to  a  planter.  41  A. 
236,  Kelly  vs.  Devall;  'l6  Laurent,  364. 

A  promise  of  a  mother  to  lend  her  son 
money  is  not  supported  by  the  considera- 
tion alleged  to  consist  in  the  acknowledg- 
ment that  he  received  certain  advances 
from  his  father's  estate,  46  A.  711,  Rice 
vs.  Rice. 

Damages  for  breach  of  promise  of  mar- 


riage.   5  A.  316,  Morgan  vs.  Yarboroogh ; 
37  A.  225,  ISmith  vs.  Braun. 

In  an  action  for  slander  not  necessary  to 
show  damage  when  the  language  is  libel- 
ous. 33  A.  914;  14  A,  198;  3  A.  69;  11  A. 
206,  607. 

In  breach  of  contract  the  wrong  was  not 
less  personal  because  violence  was  used  on 
I  plaintiff 's  employees.    35  A.  1000,  Enders 
i  vs.  Scannal. 

Proof   of   special    injury    not    required 
'  where  slander  is  shown.    46  A.  375,  Tay- 
lor vs.  Ellington. 

Consequentiiil,  remote  or  speculative 
damages  not  allowed.  47  A.  1236,  Dwyer 
Bros.  vs.  Administrators;  50  A.  418,  City 
vs.  Kerr  and  Gaily. 
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Art.  1936  [1930].    Conventional  and  Legal  Interest. 

Interest  is  of  two  kinds,  conventional  and  legal ;  the  rate  of  both 
is  fixed  by  law  in  the  chapter  on  loans  on  interest. 

2923,  2924;  7  A.  69,  Graves  vg.  Barnes;  1  A.  266;  15  A.  504,  679;  R.  S.  299;  Acts 
18C0.  p.  41. 

Art.  1937  [1931].  Conventional  Interest,  When  Due. 

In  contracts  stipulating  a  conventional  interest,  it  is  due  without 
demand,  from  the  time  stipulated  for  its  commencement  until  the 
principal  is  paid. 


A.  270 


(Amended);  7  L.  565,  Hilllgsberg  vs.  Holmes:  7  L.  482;  1   A.  266;  10  A.  423;  14 


Art.  1938  [1932].  Legal  Interest,  When  Due.  All  debts 
shall  bear  interest  at  the  rate  of  five  per  centum  per  annum  from 
the  time  they  become  due,  unless  otherwise  stipulated. 

(New  Article)  2653,  2924;  12  A.  116,  Succession  of  Reagan;  C.  P.  1007;  39  A.  734, 
Morris  vs.  Cain;  19  L.  431;  8  B.  13;  1  A.  265;  2  A.  363;  13  A.  355;  15  A.  17, 18,  517,  679; 
B.  S.  1883;  Acts  1852,  p.  95;  Acts  1856,  p.  130;  43  A.  171,  Brady  vs.  Creditors.  (Article 
1933  of  Civil  Code  of  1825  Is  omitted  in  this  Code.) 

^'  Due  bj  mandataries  from  the  time  tbey 
bave  used  the  money.    3015. 


Interest  not  allowed  on  damages  until 
liquidated.  147  U.  S.  591,  N.  Y.,  L.  E.  & 
W.  Ballroad  Co.  vs.  Estill. 

A  judgment  not  a  debt  that  bears  inter- 
est. 33  A.  581,  Succession  of  Anderson; 
C.  P.  553. 


Interest  allowed  on  account  stated. 
A.  679,  Switch  Co.  vs.  Kennedy. 


29 


When  a  judgment  Is  silent  as  to  Interest 
no  Interest  is  due  on  it.  39  A.  683,  F.  and 
T.  Ins.  Co.  vs.  Harbor  Protection  Co. ;  35 
A.  581,  Succession  of  Anderson. 


Art.  1939  [1934].  Compound  Interest.  Interest  upon 
interest  can  not  be  recovered  unless  it  be  added  to  the  principal, 
and  by  another  contract  made  a  new  debt.  No  stipulation  to  that 
effect  in  the  original  contract  is  valid. 

5  L.  93,  Hyde  vs.  Brown;  12 M.  106,  Janean  vs.  Ludeling;  2  L.  523,  Hartz  vs.  Hartz; 
3  L.431,  Nerault  vs.  Dodd;  B.  S.  1889;  C.  N.  1150,  1154;  2  A.  241;  4  A.  206;  14  A.  10;  21 
A.  279;  Acts  1855,  p.  352. 


Held  not  to  apply  to  merchants'  accounts. 
4  A.  210,  Thompson  vs.  Mylne. 

See  5  A.  620,  Compton  vs.  Compton. 

Interest  notes  (21  A.  278,  Lee  vs.  Good- 
rich) given  after  interest  has  accrued  may 
Ibear  interest.  25  A.  487  Seybum  vs.  Dey- 
ris. 


Interest  can  not  be  compounded  on  tutor's 
account.    32  A.  190,  Vance  vs.  Vance. 

Interest  on  a  closed  account  is  proper. 
29  A.  679,  Sentell  vs.  Kennedy, 

Capitalization  of  interest  on  closed  ac- 
counts is  not  allowed  unless  acquiescence 
of  debtor  is  clearly  proved.  36  A.  496, 
Becnel  vs.  Becnel. 


Art.  1940  [1935].  Legal  Interest.  In  cases  where  no  con- 
ventional interest  is  stipulated,  the  legal  interest,  at  the  time  the 
contract  was  made,  shall  be  recovered,  although  the  rate  may  have 
been  subsequently  changed  by  law. 

C.  N.  1160;  C.  p.  989;  2.  L.  112,  Town  vs.  Morgan's  Syndic;  Pothler  Obl.  220;  6 
Toul.543;14A.  681. 

Interest  exceeding ^re  per  cent,   can  not  I  dence.    42  A.    362,    Mrs.  Mary  C.  Duruty 
fce  allowed  In  the  absence  of  written  evl-      vs.  A.  Mussachia.  - 
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Art.  1941  [1936].  Surety  Entitled  to  Interest  on  Amount 
He  Pays.  The  surety,  who  is  obliged  to  pay  money  for  his  princi- 
pal, is  not  bound  by  the  preceding  rule  respecting  interest  on  inter- 
est ;  he  shall  receive  interest  on  the  whole  sum  he  has  paid,  whether 
for  principal  or  interest  from  the  time  of  the  payment,  without  any 
demand. 

C.  N.  1150. 

Art.  1942  [1937].    Bottomry  and  Respondentia.    The 

interest  on  loans,  on  bottomry  and  respondentia,  may  also  exceed 
the  rate  of  legal  or  conventional  interest. 

C.N.  1150;  7  M.  267,  Lloyd  vg.  McMasters. 

Art.  1943  [1938].  Foreseen  or  Foreseeable  Damages 
only  Recoverable.  The  debtor  is  liable  only  to  such  damages 
as  were  foreseen,  or  might  have  been  foreseen  at  the  time  of  con- 
tracting, when  it  is  not  owing  to  his  fraud  that  the  obligation  has 
not  been  executed. 

2924;  C.  N.  1150;  6  Toul.  291,  297,  299,  302  Pothier  Oblig.,  n.  161,  164,  165,169;  3 
L.  332,  Lobdell  vs.  Parker;  6  N.  S.  100,  Boyle  vs.  Dickenson. 


Even  on  false  representations  the  dam- 
ages are  the  loss  sustained,  not  expected 
profits.    132  U.  S.  125,  Smith  vs.  Balles. 


Where  two  causes  of  damage  concur,  the 
proximate  is  considered.  40  A.  661,  Lapleine 
vs.  Morgan  R.  R.  Causa  prozima  non  re- 
mota  spectatur. 


Art.  1944  [1939].  Interest  on  Rents,  Annuities  or 
Fruits.  Sums  which  are  due  for  yearly  rents,  for  annuities,  either 
forever  or  for  life,  bear  interest  from  the  day  they  become  due, 
either  by  the  terms  of  his  agreement  or  otherwise.  The  same  rule 
applies  to  sums  due  for  the  restitution  of  fruits,  or  for  interest  paid 
by  a  third  person  in  discharge  of  the  debtor. 

2798;  C.  N.  1155;  6  Toul.  286. 


SECTION  5. 
Of  the  Interpretation  of  Agreements. 

Art.  1945  [1940].  Interpretation  Ascertains  Intent 
When  Doubtful.  Legal  agreements  having  the  effects  of  law 
upon  the  parties,  none  but  the  parties  can  abrogate  or  modify  them. 
Upon  this  principle  are  established  the  following  rules : 

1.  Retroactive  Laws.  That  no  general  or  special  legislative 
act  can  be  so  construed  as  to  avoid  or  modify  a  legal  contract  pre- 
viously made. 

2.  True  Intent  Governs.  That  courts  are  bound  to  give 
legal  effect  to  all  such  contracts  according  to  the  true  intent  of  all 
the  parties. 
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Art.  1947. 


3.  Words  Determine  Intent.  That  the  intent  is  to  be 
determined  by  the  words  of  the  contract,  when  these  are  clear  and 
explicit,  and  lead  to  no  absurd  consequence. 

4.  Common  Intent.  That  it  is  the  common  intent  of  the 
parties,  that  is,  the  intention  of  all,  that  is  to  be  sought  for ;  if  there 
was  a  difference  in  this  intent,  there  was  no  common  consent,  and 
consequently  no  contract. 

*  All  the  articles  of  this  section  contain  rules  established  by 
law  for  discovering  the  intent,  when  either  the  words  of  the  agree- 
ment are  ambiguous  or  circumstances  render  it  doubtful.  They 
apply  as  well  to  verbal  as  to  written  agreements. 

(As  amended  and  re-enacted  by  Act  87  of  1871,  p.  201);  8,  1797,  1798,  1901,  1963;  1 
McGloin,  6;  6  Tool.  749;  1  A.  37;  O.  C.  270,  a.  56  to  64;  11  L.  100,  Salter  vs,  Toumle;  11 
L.  874,  Darriea  vs.  Frere;  8  N.  S.  365,  Dufart  vs.  Dufour;  3  Zach.  387;  101  U.  S.  80, 
Thomas  vs.  Railroad  Co.;  C.  N.  1156;  1  A.  232;  2  A.  168;  16  A.  79;  17  A.  261;  19  A.  13; 
20  A.  Ill;  46  A.  866,  City  vs.  Board  of  Administrators. 


Contracts  to  pay  in  coin  are  binding. 
5WalJ,  678,  Thompson  vs.  Riggs;  7  WaU. 
229,  Bronson  vs.  Rodes;  7  Wall.  258,  Butler 
vs.  Horwitz. 

Constnied  by  law  of  the  place  of  per- 
formance.   114  U.  S.  858,  Lamar  vs.  Micou. 

Law  of  contract  is  part  of  the  contract 
and  custom  can  not  prevail  against  positive 
law.  35  A.  897,  Meyer  vs.  R.  R.  Co. ;  8 
Wall.  322;  1  How.  311. 

The  court  will  not  presume  that  parties 
make  use  of  words  in  their  contract  to 
which  no  meaning  is  attached.  Very  rarely 
will  the  court  reject  a  phrase  or  surplus- 
age. 19  L.  77,  RoUand's  Heirs  vs.  Mc- 
carty. 

After  a  law  has  been  construed  by  the 
courts  that  construction  becomes  a  part  of 
the  contract     40  A.  500,  Levy  vs.  Hitche. 

The  court  will  not  presume  that  either 
party  intended  to  impose  an  absurd  or  im- 
possible condition.  9  R.  308,  Clay  vs. 
Ballard. 

Id  sequimur  quod  actum  est,  L.  35,  de  R. 
J.  (50,  17).  In  obscuris  inspici  solere  quod 
verismilius  aui  quot  plerumque  fieri  solet. 
L.  114,  Lib.  50,  Tit.  17. 


Common  uitent.  12  Wall.  443,  445,  Scott 
vs.  U.  8.;  20  Wall.  491,  Hearne  vs.  Marine 
Insurance  Co. 

Law  of  the  contract  part  of  the  contract 
as  to  its  validity^  construction,  discharge  and 
enforcement,  13  Wall.  653,  White  vs.  Hart; 
4  Wall.  550,  Van  Hoffman  vs.  City  of 
Quincy. 

Language,  however  general,  when  used  in 
connection  with  a  parncular  subject  matter, 
is  presumed  to  be  in  relation  to  that  matter 
and  must  be  construed  and  limited  accord- 
ingly.   4  A.  396,  Reynolds  vs.  Rowley. 

Where  the  parties  intended  to  be  bound 
only  by  a  written  contract,  they  will  not  be 
bound  until  the  contract  is  reduced  to  writ- 
ing and  signed.  3  M.  349,  VlUer^  vs.  Brog- 
nicr;  1  N.  S.  421,  De  Buntlet  vs.  Gravler; 
4  L.  77,  Blocker  vs.  Tillman;  24  A.  433, 
Wolff  vs.  Mitchell;  30  A.  110,  Frederick  vs. 
Fasnact;  30  A.  321,  Avendano  vs.  Arthur. 

Where  verbal  contract  is  complete  an 
agreement  to  reduce  to  writing  seems  not  to 
affect  its  force.  30  A.  63,  Montague  vs 
Weil  &  Bro. 


Art.  1946  [1941].  Words  Taken  in  Usual  Sense.    The 

words  of  a  contract  are  to  be  understood,  like  those  of  a  law,  in 
the  common  and  usual  signification,  without  attending  so  much  to 
grammatical  rules,  as  to  general  and  popular  use. 

14;  15  A.  11;  3  B.  189,  Wells  vs.  Compton;  35  A.  273,  McConnell  vs.  Xew  Orleans; 
46  A.  866,  City  vs.  Board  of  Administrators. 

Art.  1947  [1942].  Terms  of  Art  or  Technical  Phrases 

are  to  be  interpreted  according  to  their  received  meaning  with  those 
who  profess  the  art  or  profession  to  which  they  belong. 

15. 

•The  clause  beginning  **  All  the  articles,^^  etc.,  seems  to  have  been  dropped  by  Act 
87  of  1871. 
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Art.  1948  [1943].  Context.  When  there  is  a  doubt  as  to 
the  true  sense  of  the  words  of  a  contract,  they  may  be  explained 
by  referring  to  other  words  or  phrases  used  in  making  the  same 
contract. 

16,  17;  4  L.  51,  Montesquieu  vs.  Heil;  12  R.  31;  17  A.  190,  196;  8  N.  S.  365,  Dufart 
vs.  Dufour. 

Art.  1949  [1944].  Other  Contracts  on  Same  Subject. 

When  there  is  anything  doubtful  in  one  contract,  it  may  be  ex- 
plained by  referring  to  other  contracts  or  agreements  made  on  the 
same  subject  between  the  same  parties,  before  or  after  the  agree- 
ment in  question. 

Art.  1950  [1945].  Common  Intention,  Not  Literal 
Sense,  Governs.  When  there  is  anything  doubtful  in  agree- 
ments, we  must  endeavor  to  ascertain  what  was  the  common  inten- 
tion of  the  parties,  rather  than  to  adhere  to  the  literal  sense  of  the 
terms. 

1946,  2037,  3073;  C.  N.   1156  (substantial);    6  Toul.  413,  840,  342;    12  Tonl.  241, 
^2;  10  R.  365;  12  R.  31, 167;  22  A.  514. 


Art.  1951  [1946].  Effective  Sense.  When  a  clause  is 
susceptible  of  two  interpretations,  it  must  be  understood  in  that  in 
which  it  may  have  some  effect,  rather  than  in  a  sense  which  would 
render  it  nugatory. 

C.  N.  1157;  9  M.  635,  Ward  vs.  Brandt;  C.  N.  1158  (lit.) ;  3  R.  188,  Wells  vs.  Comp- 
ton;  20  A.  370,  371;  3  A.  864,  Morancy  vs.  Dnmesnil;  5  A.  682. 


No  construction  which  renders  useless 
important  expressions  is  useful.  3  A.  578, 
Thompson  vs.  Kelso;  12  L.  546,  Millikin  vs. 


Minnis;  22  A.  28;  39  A.  15,  Kerr,  Admini- 
strator vs.  Evershed. 

Postscript,  8  Toul.  529.  530. 


Art.  1952  [1947].  Congruous  Sense.  Terms,  that  present 
two  meanings,  must  be  taken  in  the  sense  most  congruous  to  the 
matter  of  the  contract. 


C.  N.  1158  (lit.) ;  6  Toul.  356. 

If  one  be  legal  and  the  other  be  illegal  the 
contract  must  be  sustained.  3  A.  157, 
Bank  of  La.  vs.  Briscoe;  5  A.  619,  Oompton 


vs.  Compton;  5  A.  682,  Succession  of  Jen- 
kins; 3  A.  239,  Macarty  vs.  Mandeville;  8 
A.  496,  Fisk  vs.  Fisk,  10  R.  365. 


Art.  1953  [1948].  Usage.  Whatever  is  ambiguous  is  de- 
termined according  to  the  usage  of  the  country  where  the  contract 
is  made. 

C.  N.  1169  (lit.) ;  22  A.  340;  7  M.  213,  Lynch  vs.  Postleth waite ;  2  N.  S.  73,  Oliver  vs, 
Townes;  11  M.  23,  Vidal  vs.  Thomas;  2  L.  114,  Clague  et  al.  vs.  Their  Creditors;  8  Sav- 
Igny,  265;  7  A.  230,  Baron  vs.  Placide. 

1.  N.  S.  202,  John  Brown  &  Co.  vs.  Richard- 
son. 


The  law  of  the  court  where  contract  is 
made  governs  constructions  and  the  place 
where  enforced,  the  manner  of  the  remedy. 
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Art.  1954  [1949].  Common  Clauses  Implied.  In  con- 
tracts the  clauses  in  common  use  must  be  supplied,  though  they  be 
not  expressed. 

1961, 1962;  C.  N.  1160  (lit.);   Pothier  dig.,  n.  96;  9  R.  19,  McKerall  vs.  McMlllen; 
SO  A.  904. 

Warranty  supplied  in  sale.  2601.  |  De  Jure  Pacis  et  Belli,  Lib.,  2,  cbap.  16,  p 


Nemo  credendus  est  velle  absurda.  Grotlus 


22. 


Art,    1955  [1950].    Comparison    of   all   Clauses.    All 

clauses  of  agreements  are  interpreted  the  one  by  the  other,  giving 
to  each  the  sense  that  results  from  the  entire  act. 

1948;  9  B.  19,  McKerall  vs.  McMillan;  C.  N.  1162  (lit.),  Poth.  Olig.  96;  12  R.  »1;  22 
A.  283;  46  A.  886,  City  vs.  Board  of  Administrators. 


A  and  B  are  nei^bbors.  A  stipulates  a 
penalty  against  B  in  casd  be  bires  a  bouse 
to  any  workman  using  a  bammer.  B  bires 


bis  bouse  to  a  loclcsmitb.  But  tbe  locls- 
smitb  never  takes  possession.  Tbe  penalty 
is  not  incurred.    6  Toul.  873. 


Art.  1956  [1951].  Practical  Construction  by  Parties. 

When  the  intent  of  the  parties  is  doubtful,  the  construction  put 
upon  it,  by  the  manner  in  which  it  has  been  executed  by  both, 
or  by  one  with  the  express  or  implied  assent  of  the  other,  furnishes 
a  rule  for  its  interpretation. 

753,  1948,  2474;  60  F.  764;'C.  N.  1162;  6  Toul.  356,  655;  46  A.  1373,  Fontenot  vs.  Man- 
uel; 7  Toul.  71.  72;  37  A.  298,  Edson  vs.  McGrau;  35  A.  102,  Fairies  vs.  Ranger,  Fatman 
A  Co;  16  A.  196;  17  A.  190,  198. 


Doubt  (strong)  in  case  of  alleged  unlaw- 
ful trading  witb  the  enemy  resolved  in  favor 
of  tbe  validity  of  tbe  contract.  19  A.  263, 
Fee  vs.  Jonegal. 

Declaration  and  acts  of  parties  to  fix 
boundaries.  3  R.  188, 188,  Wells  vs.  Comp- 
ton;  12  L.  546,  Milliken  vs.  Minni«. 

Unambiguous  contracts  can  not  be  avoided 


except  for  fraud  or  error. 
Eversbed. 


41  A.  15,  Ker  vs 


Tbe  want  of  neoessary  explanation  by  tbe 
obligee  will  not,  wben  obscure  or  equivocal 
terms  are  used,  aggravate  tbe  burden  of  tbe 
obligor.  42  A.  m,  State  ex  rel.  N.  O.  vs. 
N.  O.  City  &  Lake  R.  R. 


Art.  1957  [1952].  Sense  Unfavorable  to  Obligor.    In  a 

doubtful   case  the  agreement  is  interpreted  against  him  who  has 
contracted  the  obligation. 

(As  amended  by  Act  87  of  1871,  p.  201)  753,  2474;  3R.  188;  C.  N.  1162i  O.  C,  p. 
371,  a.  62;  36  A.  695,  Moose  &  Co.  vs.  Clapp  &  Gidlere;  6  L.  191;  3R.  171;  2  A.  249;  15 
A. 144;  19  A.  167. 


Tbe  Enfl^lisb  text  contradicts  tbe  Frencb 
of  old  Code. 

Civil  law  constructions.  4  M.  575,  Dun- 
can vs.  Cevallos'  Executor;  12  R.  123, 
Ouion  vs.  Ford;  2  R.  122,  Wagner  vs.  Ken- 
ner. 

Common  law  constructions.  17  A.  190, 
Commercial  Bank  of  New  Orleans  vs.  City 
of  New  Orleans;  3  R.  171,  Wells  vs.  Comp- 


ton ;  2  A.  249,  Union  Bank  of  Louisiana  vs. 
Guice;  3  A.  224,  Crowley  vs.  Parisb  of  Con- 
cordia. 

Cbarters  are  always  strictly  construed 
against  tbe  corporation.  New  Orleans  & 
City  Railway  Co.  vs.  New  Orleans,  34  A.  44. 

Doubt  as  to  tbe  iotention  in  contracts  of 
lease  to  be  construed  in  favor  of  lessee.  30 
A.  256,  Murrell  vs.  Lion. 


Art.  1958  [1953].  Obscurity  Attributable  to  Fault  of 
One  Party.  But  if  the  doubt  of  obscurity  arise  for  the  want  of 
necessary  explanation   which   one   of  the  parties  ought  to  have 
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given,  or  from  any  other  negligence  or  fault  of  his,  the  construc- 
tion most  favorable  to  the  other  party  shall  be  adopted,  whether  he 
be  obligor  or  obligee. 

10  R.  62;  6  A.  204;  11  A.  81, 98. 

The  want  of  necessary  explanation  by  the 
obligee  will  not  in  case  of  obscarity  or  am- 
biguity increase  the  burden  of  the  obligor. 


42  A.  666,  State  ex  rel.  N.  O.  vs.  N.  O.  City 
&  Lake  R.  R. 


Art.  1959  [1954].  Extent  of  Obligation  Measured  by 
Intent.  However  general  be  the  terms  in  which  a  contract  is 
couched,  it  extends  only  to  the  things  concerning  which  it  appears 
that  the  parties  intended  to  contract. 

3078;  C.  N.  1163  (lit.) ;  6  Toul.  863,  Pothier  Obllg.,  n.  86,  98, 99;  8  Toul.  688;  45  A. 
1348,  Tete  ys.  Lananx. 

See  dissenting  opinion  of  Jadge  Merrick  I 
in  12  A.  82,  Delogny  vs.  Dayid.  | 

Art.  1960  [1955].  Contracts  Respecting  an  Aggregate 
of  Things.  But  when  the  object  of  the  contract  is  an  aggregate 
composed  of  many  or  of  different  articles,  there  the  general  descrip- 
tion or  aggregate  name  will  include  all  the  particular  articles 
which  enter  into  the  composition  of  the  whole,  although  they  were 
not  specified,  or  were  even  unknown  to  both  or  either  of  the  par- 
ties. A  release  of  a  share  in  a  succession,  under  this  rule,  shall 
not  be  set  aside  on  an  allegation  that  the  succession  contained 
more  or  less  than  was  supposed ;  where  there  is  concealment,  how- 
ever, or  fraud,  it  would  be  void  under  other  rules  before  laid  down. 

1847. 

The  terms  ^Mioiitative  and  demonstrat-         General  description,  when  not  to  be  lim- 
Ive."    7  Toul.  445.  ited  by  particular   things.    117U.  S.  602; 

Alabama  ys.  Montague. 


Art.  1961  [1956].   Id,   Intent  to  Deal  With  Part  Only. 

The  rule,  laid  down  in  the  last  article,  must  also  be  taken  with  the 
further  modification  that,  although  the  aggregate  appellation  or 
description  be  used,  yet,  if  by  some  other  part  of  the  contract,  it 
appears  that  the  intent  of  the  parties  was  not  to  include  the  whole, 
but  only  that  part  of  which  they  had  notice,  such  evident  intent 
shall  correct  the  universality  of  the  description.  Thus,  in  a 
release  of  a  whole  share  in  a  succession,  if  there  be  a  reference  to 
an  inventory  as  descriptive  of  what  that  share  is,  the  contract,  not- 
withstanding the  general  terms,  shall  be  confined  to  what  is  con- 
tained in  the  inventory. 

ex.  1164. 

Art.  1962  [1957].  General  Obligation  Not  Restricted  by 
Indication  of  Particular  One.  When  a  contract  contains  gen- 
eral obligations,  and  the  parties,  in  order  to  avoid  a  doubt  whether 
a  particular  case   comes  within  the  scope  of  the  agreement,  have 
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made  special  provision  for  such  case,  the  general  terms  of  the  con- 
tract shall  not  on  this  account  be  restricted  to  the  single  case  that 
is  provided  for. 


C.N.  1164;  17A.  190, 198. 


SECTION   6. 

Of  the  Obligations  to  Perform,  as  Incidents  to  a  Contract j  All  that  is  Required  by 

Equity,  Usage  or  Law. 

Art.  1963  [1958].  Clear  Intent  Not  Modified  by  Equity, 
Usage  or  Law.  When  the  intent  of  the  parties  is  evident  and 
lawful,  neither  equity  nor  usage  can  be  resorted  to,  in  order  to  en- 
large or  restrain  that  intent,  nor]can  any  law  operate  to  that  effect, 
unless  it  be  some  prohibition  or  other  provision,  which  the  parties 
had  no  right  to  modify  or  renounce. 

21,  2461,  2646;  28  H.  63;  6  WaU.  679;  1  McGloin,  6;  41  A.  85,  Weinberger  et  al.  vs. 
Merchants^  Ins.  Co. 


Agreement  to  build  an  elevator  '*  war- 
ranted satisfactory  In  every  respect."  25 
Am.  Law  Reg.  14. 


There  must  be  ambiguities  or  uncertain- 
ties to  justify  extraneous  evidence.  28  H. 
68,  Oelrlcks  vs.  Ford;  5  Wal.  679,  Thomp- 
son vs.  Bigfi:s. 


Art.  1964  [1959],  Equity,  Usage  and  Law  Supply  Such 
Incidents  only  as  the  parties  may  reasonably  be  supposed  to  have 
been  silent  upon  from  a  knowledge  that  they  would  be  supplied 
from  one  of  these  sources. 

21, 1908.    See  Verbum  fiquite,  Merlin  Bep.,  Vol.  II,  p.  65. 

Party  selling  by  a  plan  is  bound  in  war- 
ranty in  accordance  with  usage  proved  by 
witnesses.  7  A.  269,  Keay  vs.  N.  O.  Canal 
and  Banking  Co. 

Sale  of  improvements  on  public  land.  8 
A.  208,  Jenkins  vs.  Gibson. 

Recent  customs  have  precedence  over 
old.    Mack.,  p.  5,  Sees.  7,  8. 


Duty  of  railroad  companies  to  provide 
crossings  and  cattle  guards,  even  though 
not  stipulated  in  the  donation  of  right  of  way. 
87  A.  728,  Heath  vs.  T.  &  P.  R.  R.  Co. 

Notes  in  Louisiana  controlled  by  the  prin- 
ciple of  commercial  law  and  usages  of  com- 
merce.   50  A.  904,  Pertuit  vs.  Damare. 


Art.  1965  [I960].  The  Equity  intended  by  this  rule  is 
founded  in  the  Christian  principle  not  to  do  unto  others  that  which 
we  would  not  wish  others  should  do  unto  us ;  and  on  the  moral 
maxim  of  the  law  that  no  one  ought  to  enrich  himself  at  the  ex- 
pense of  another.  When  the  law  of  the  land,  and  that  which  the 
parties  have  made  for  themselves  by  their  contract,  are  silent, 
<^ourts  must  apply  these  principles  to  determine  what  ought  to  be 
incidents  to  a  contract,  which  are  required  by  equity. 

21,  1891,  1892, 2299;  4  N.  S.  860,  Lames  vs.  Chinn;  49  A.  1058,  Brownson  vs.  Weeks; 
1  A.  197;  4  A.  145;  17  A.  801;  19  A.  434. 


La  plus  sublime  vertu  est  negative:  elle 
nous  instruit  de  ne  jamais  faire  du  mal  a 
personne.    Rousseau. 

He  who  asks  equity  must  do  equity.  8  R. 
288,  Hewitt  vs.  Bridewell. 

No  one  ought  to  enrich  himself  at  the 
expense  of  another.  16  L.  414,  Pearce  vs. 
Frontum. 


Applied  to  improvements.  2  A.  248,  Book- 
out  vs.  Anderson;  12  R.  44,  Kellom  vs. 
Rippoey;  12  R.  255,  Williams  vs.  Booker;  6 
R.  210.  Lowery  vs.  Erwin;  8  R.  817,  Apoli- 
naire  Baillio  vs.  Bumey;  44  A.  883,  Hob- 
son  vs.  Peake. 
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A  railroad  company  must  build  its  road- 
bed BO  as  not  to  needlessly  injare  land  over 
which  it  passes.  44  A.  630,  Heath  yb,  Rail- 
way Co. 

1695  is  limited  by  1885  and  1886  to  law- 
ful acts.    3  A.  204,  Jenkins  vs.  Gibson. 


8te  utere  tuo  etc.  (26  Chy.  Dir.  194) ;  U 
Am.  Law,  Reg.  194. 

Neminem  laede;  Hanc  nulla  lex  civilU 
evertere  vel  mutare  potest.  I  Heineocius  Re- 
citationes,  99. 


Art.  1966  [1961].  By  the  Word  Usage  mentioned  in  the 
preceding  articles,  is  meant  that  which  is  generally  practiced  in 
affairs  of  the  same  nature  with  that  which  forms  the  subject  of  the 
contract. 

House  rent  in  some  cities  is  generally  paid  by  the  month  ;  in 
others  by  the  quarter.  In  a  contract  for  the  hire  of  a  house,  with- 
out expressing  when  the  rent  was  to  be  paid,  the  deficiency  would 
be  supplied  by  proof  of  the  usage,  but  if  a  contrary  intent  appear 
in  the  contract,  the  usage  would  not  contravene  it. 

(Article  270  of  C.  C.  of  1826  not  reproduced  in  tills  Code);  3,  21,  2716;  8  X.  S.  1, 
Depau  vs.  Humphreys;  4L.  137,  Cline  vs.  Caldwell;  7  L.  211,  624;  18  L.  880;  4  R.  381. 

Art.  1967  [1962].  The  Law,  intended  by  the  rule  before 
referred  to,  means  such  legislative  provisions  as  provide  for  those 
cases  in  which  the  parties  have  not  declared  their  intention. 
When  the  contracting  parties  have  not  derogated  from  such  law, 
its  provisions  are  to  be  followed.  The  laws  directing  a  community 
of  matrimonial  gains  and  a  warranty  on  sales,  are  examples  of 
this  kind  of  legislative  provision,  which  take  effect  and  regulate 
the  contract  when  the  parties  make  no  agreement  that  contravene 
them. 

1,2. 

SECTION  7. 

What  Contracts  Shall  be  Avoided  by  Persons  Not  Parties  to  Them. 

Art.  1968  [1963].  Debtor's  Property  Liable  for  Con- 
sequences of  Breacn  of  Contract.  Contracts,  considered  with 
respect  to  their  operation  on  property,  either  purport  to  transfer 
ownership  or  to  give  some  determinate  right  upon  it.  A  sale  or 
exchange  is  an  example  of  the  first,  a  pledge  or  mortgage  of  the 
second  of  these  species  of  contracts.  There  is  a  third  right  im- 
plied in  all  obligations,  to-wit:  That  the  property  of  the  debtor 
shall  be  liable  for  all  consequences  attending  their  non-perfor- 
mance ;  but  this  right  can  not  be  exercised,  unless  the  contract  be 
broken,  nor  until  judgment  be  obtained  for  the  recovery  of  what  is 
due  in  consequence  of  its  breach. 

2480,  3183;  Part.  V.,  T.  XIV,  1.  7-12. 

The  revocatory  action,  as  given  in  1968  to 
1989  is  not  foand  in  the  Code  Napoleon. 

An  action  of  syndic  to  call  into  the  mass 
of  insolvent  property  purchased  in  wife's 
name  during  marriage  is  not  a  revocatory 
action.  41  A.  244,  Gogreve  vs.  Dehon  and 
husband. 


The  property  of  the  debtor  is  the  com- 


mon pledge  of  his  creditors,  and  every  act 
done  by  the  debtor  with  the  intent  of  de- 
priving his  creditors  of  an  eventual  right 
upon  it  is  illefi:al.  48  A.  1840,  Oil  Co.  vs. 
Mathesun,  1969. 

iMfury  to  the  creditor  complaining  is  one 
of  tne  essentials  of  the  revocatory  action 
48  A.  1460,  Baldwin,    receiver,    vs.   Mc- 
Donald. 
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Art    1970. 


Art.  1969  [1964].  Acts  in  Fraud  of  Creditors  are  Ille- 
gal and  Voidable.  From  the  principle  established  by  the  last 
preceding  article,  it  results  that  every  act  done  by  a  debtor  with 
the  intent  of  depriving  his  creditor  of  the  eventual  right  he  has 
upon  the  property  of  such  debtor,  is  illegal,  and  ought,  as  respects 
such  creditor,  to  be  avoided.  This  can  be  done  in  the  mode  and 
under  the  circumstances  set  forth  in  the  following  rules. 

1468;  C.  p.  240,  Sees.  4,  5;  R.  S.  109;  16  L.  369,  Hempkin  V8.  Bowmar;  11  L.  464, 
Andrews  vs.  His  Creditors;  7  A.  457,  Stewart  vs.  Lapsley ;  30  A.  511,  Lovell  vs.  Payne;  9 
B.  191,  Trichel  vs.  Bordelon;  11  R.  190;  7  A.  456;  13  A.  595;  15  A.  656. 

president  of  a  bank  and  representative  of  a 
flrm,  and  his  action  is  favorable  to  the  bank, 
his  Imowledge  of  any  material  fact,  such  as 
his  own  flrm^s  insolvency,  will  be  held  to 
be  the  knowledge  of  the  bank.  But  if  he 
act  only  for  his  firm's  benefit,  no  such 
constructive  knowledge  is  implied.  38  A. 
424,  Seixas  vs.  Citizens'  Bank. 

Assignee  may  sue  to  set  aside  a  fraudu- 
lent preference,  though  it  be  not  declared 
void  by  the  insolvent  law.  128  U.  S.  273, 
Means  vs.  Dowd. 


Where  judgment  is  confessed  in  fraud  of 
creditors.  34  A.  736,  Jack  vs.  Harrison;  12 
L.  394,  Clark  vs.  Christine. 

Right  of  creditor  can  not  be  defeated  by 
a  sale  during  pendency  of  his  action.  35  A. 
222,  City  vs.  Marchand. 

In  a  revocatory  action  three  things  are 
requisite:  Fraud  on  the  part  of  vendor; 
knowledge  on  the  part  of  vendee,  and  actual 
injury.  38  A.  424,  Seixas  vs.  Citizens' 
Bank. 

Where  agent  acts  in  double  capacity  as 


§1. 

OF  THE  ACTION  OP  THE  CREDITORS  IN  AVOIDANCE  OP  CONTRACT,  AND  ITS  INCIDENTS. 

Art.  1970  [1965],  Action  to  Annul  Debtor's  Fraudulent 
Contract,  The  law  gives  to  every  creditor,  when  there  is  no  ces- 
sion of  goods,  as  well  as  to  the  representatives  of  all  the  creditors 
where  there  is  any  such  cession,  or  other  proceedings  by  which 
they  are  collectively  represented,  an  action  to  annul  any  contract 
made  in  fraud  of  their  rights. 

1817, 1978,  3360;  C.  N.  1166, 1167;  Acts  1866,  March  16;  17  L.  258;  2  A.  141;  38  A. 
437,  Seixas  vs.  Bank ;  11  L.  521,  Muse  vs.  Yarborough ;  2  L.  16,  Taylor  vs.  Knox ;  5  A.  136, 
White  &  Co.  vs.  Slaughter;  44  A.  362,  Chapotin  vs.  Creditors;  3  L.  461;  9  L.  355;  11  L. 
621;  16  L.  369;  10  A.  670;  14  A.  360, 477;  16  A.  177,  221, 302;  21  A.  271;  23  A.  206;  24  A.  35. 


Aciio  pauliana,  Mackledey,  Sec.  747, 748 
and  768. 

After  cession  action  devolves  on  tsyndic 
alone.   Bank  of  Kentucky  vs.  Sara  Conner. 

Simulation.— A  party  who  takes  a  mort- 
gage from  vendee  is  precluded  from  treat- 
ing the  sale  as  simulated.  16  A.  531,  Roes 
&  Addison  vs.  Pritchard. 


A  simulated  sale  is  no  sale. 
Carter  vs.  Farrell. 


39  A.  102, 


Distinction  between  simulated  and  fraud- 
ulent conveyance  when  revocatory  action  is 
required.    81  A.  862,  McAdam  vs.  Soria. 

Proof  of  simulation.  34  A.  847,  Nieman 
vs.  Condren ;  34  A.  992,  Thompson  &  Co.  vs. 
Freeman. 

What  is  considered  a  fraudulent  transfer. 
30  A.  618,  Lovell  vs.  Payne. 

Fraud  must  be  proved,  and  injury  caused 


thereby.  2  R.  47,  Cassidy  vs.  His  Creditors ; 
1  N.  S.  166,  Bandin  vs.  Roliff ;  18  L.  388, 
MontlUy  vs.  His  Creditors;  2  R.  94,  Slo- 
comb  vs.  Real  Estate  Bank  of  Arkansas. 

If  the  debt  be  in  existence  and  has  ac- 
crued, athough  not  due  at  the  time  of  a 
judgment  obtained  or  the  contract  made  in 
fraud  of  creditors,  it  will  authorize  the  re- 
vocatory action.  16  L.  107,  Stein  vs.  Gibbons 
&  Irby. 

Landlord  against  tenant  to  rescind  lease. 
4  A.  329,  Florance  vs.  Nolan. 

A  fraudulent  sale  by  notarial  act  will  not 
exempt  a  stock  of  goods  in  the  hands  of 
vendee  from  a  bona  fide  attachment.  18  L. 
19,  Meeker  et  al.  vs.  Hays  et  al. 

Purchaser  has  no  greater  rights  than  the 
debtor  had.  3  A.  36,  union  Bank  vs.  Marin. 

Administrator  may  bnng  a   revocatory 
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action  where  the  succeseion  is  insolTent.    4 
A.  T69,  Judson  vs.  Connolly. 

Without  revocatory  action  a  judgment 
creditor  can  contest  jadgment  of  another 
against  common  dehtor  when  contested 
judgment  is  attacked  as  a  simulation.  Pre- 
scription of  one  year  does  not  apply.  48  A. 
316,  Gladney  vs.  Sheriff. 

What  proof  is  admissible.  41  A.  719, 
Lampton  vs.  Bank. 

If  the  sale  prove  simulated;  attachments 
defeat  the  action  to  annul.  37  A.  4,  Lam- 
bert vs.  Saloy. 

Party  knowing  the  misrepresentations  of 
his  agent  and  retaining  contract  is  guilty  of 
fraud.  117  U.  S.  519,  New  York  Life  In- 
surance  Company  vs.  Fletcher. 

Proof  of  circumstances  calculated  to 
create  a  doubt  as  to  the  fairness  of  the  sale, 
not  enough  to  set  it  aside.  2  R.  92,  Slocomb 
vs.  Real  Estate  Bank  of  Arkansas. 

The  claim  of  a  creditor  demanding  a  re- 
vocation must  have  existed  prior  to  the  act 
souffht  to  be  annulled.  30  A.  1136,  Meche 
vs.  Lelamie. 

Parties.— Not  only  the  holder  of  the 
title,  but  also  the  debtor,  must  made  be  the 
parties  to  the  action.  31  A.  259,  MUtenberger 
vs.  Weem?' Heirs;  38  A.  699,  Black  vs. 
Bordelon .  Overruling,  10  R.  399 ;  8  A.  386, 
and  others. 

When  the  contract  is  real  though  fraudu- 
lent the  creditors  must  avoid  it  by  revoca- 
tory action.  He  can  not  disres^rd  it  and  seize 
only  where  the  transaction  Is  a  simulation, 
38  A.  248,  Johnson  V8.  Manufacturing  Com- 
pany; 38  A.  492,  Succession  of  Auger;  36 
A.  376,  Mayor  vs.  Dennis;  33  A.  26,  Red- 
witz  vs.  Waggaman;  30  A.  185,  Bums  vs. 
Weil;  28  A  29,  Theurer  vs.  McGlbbon. 

The  foregoing  rule  applies  to  movables 
as  well  as  immovables.  38  A.  248,  Johnson 
vs.  Manufacturing  Company;  31  A.  862, 
McAdam  vs.  Sorla;  30  A.  373,  Bass  vs. 
Messick. 

A  prima  facia  sale,  for  instance  a  tax  sale, 
or  where  party  holds  real  estate  by  authen- 
tic act.  and  is  in  possession,  can  be  attacked 
only  in  a  direct  revocatory  action,  unless 
the  parties  waive  objection  to  the  form  of 
proceeding.  31  A.  839,  X.  O.  Insurance 
Company  vs.  Labranche:  33  A.  1026,  Willie 
vs.  Scott;  9L.  585;  14  La.  426,  Morton  vs. 
Crosby:  1  A.  300;  31  A.  864,  McAdam  vs. 
Soria;  35  A.  336,  Mayor  vs.  Dennis. 

No  real  contract  can  be  attacked  collater- 
ally, but  only  by  direct  action.  32  A.  506, 
Succession  of  Savory;  38  A.  492,  Succession 
of  Auger. 

It  is  not  inconsistent  to  attack  a  sale  as  a 
pure  simulation  and  if  not  that,  then  as 


fraudulent.  34  A.  684,  Chaffe  vs.  Scheen; 
30  A.  1208,  Johnson  vs.  Maher. 

If  the  sale  be  attacked  as  iimulatedand 
fraudulent  and  the  petitions  contain  the 
necessary  averments  of  prayer,  the  action 
may  be  treated  either  as  revocatory  or  as 
one  en  declaration  de  simulation.  38  A.  885, 
MacKesay  vs.  Schultz. 

In  an  action  en  dedaroHon  de  simulation 
pure  and  simple  unaccompained  with  an 
alternative  prayer,  contract  can  not  be  de- 
clared to  be  one  in  fraud  of  creditors,  and 
as  such  annulled.  40  A.  331,  Pochelu  vs. 
Catonnet. 

Creditors  may  proceed  by  intervention  in 
a  suit  by  a  simulated  creditor  against  their 
debtor.  36  A.  199,  Walsh  vs.  Carrene. 

The  charge  of  unfair  preference  may  be 
made  by  opposition  to  syndic's  account.  33 
A.  198,  Byrne  &  Co.  vs.  Creditors. 

Besides  the  revocatory  action  to  recover 
property  alienated  by  the  debtor  the  credi- 
tor may  bring  a  petitory  action  to  recover 
properly  belonging  to  the  debtor.  33  A. 
898,  Spencer  vs.  Ooodman. 

Where  a  creditor  appeals  from  a  judg- 
ment obtained  by  another  creditor  against 
their  common  debtor,  this  is  in  effect  a  re- 
vocatory action,  and  he  must  allege  the 
facts  required  to  be  averred  to  maintain 
that  action.  32  A.  79,  Succession  of  Coyle. 

Jurisdiction  in  revocatory  action  de- 
pends not  on  the  value  of  the  property, 
but  on  the  amount  of  the  creditor's  demand. 

37  A.  41,  Schwartz  vs. Schmidt;  86  A.  970, 
Zuberbier  &  Behan  vs.  Moss;  40  A.  331, 
Pochelu  vs.  Cantonnet. 

In  action  of  simulation  the  matter  in  dis- 
pute is  determined  for  jurisdictional  pur- 
poses by  the  value  of  the  property,  the  title 
to  which  is  attacked.  38  A.  643,  Godshaw<t 
Plant  vs.  Judge. 

Parol  Evidence  is  inadmissible  be- 
tween contracting  parties  to  an  act  of  sale 
of  an  immovable  to  prove  simulation. 
This  can  only  be  done  by  a  counter  letter. 
40  A.  336,  Anderson  vs.  Behan. 

In  a  revocatory  action  fraud  in  the  ven- 
dor, knowledge  in  the  vendee,  and  injury 
to  the  complaining  creditor  are  essentials. 

38  A.  424,  Seixas  vs.  Citizens'  Bank. 

Injury  is  an  essential  to  revocatory  ac- 
tion. 48  A.  1460,  Baldwin,  Receiver,  vs. 
McDonald. 

Jurisdiction— Where  there  are  several 
creditors  in  different  divisions  of  Civil  Dis- 
trict Court  attempting  to  obtain  judgments 
by  attachments  chared  to  be  collusive, 
one  suit  may  be  brought  in  one  division  of 
the  court,  provided  all  attaching  creditors 
are  made  parties.  47  A.  107,  Block  &  Sons 
vs.  Marks. 


Art.   1971   [1966].  Insolvency  of   Debtor  Requisite   to 
Maintain  Action.     This  action  can  only  be  exercised  when  the 
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Art.  1973. 


debtor  has  not  property  sufficient  to  pay  the  debt  of  the  complain- 
ing creditor,  or  of  all  his  creditors  where  there  has  been  a  cession, 
or  any  proceeding  analogous  thereto. 

IL.  500;  21A.  271,  273. 


There  must  be  fraud  in  vendor,  knowl- 
edge in  vendee  and  injury  to  the  complain- 
ing creditor.  88  A.  424,  Seixas  vs.  Citizens' 
Bank. 

A  fraudulent  sale  by  notarial  act  will  not 
exempt  a  stock  of  goods  in  the  hands  of  a 


vendee  from  bona  fide  attachment.    18  L. 
19,  Meeker  et  al.  vs.  Hays  et  al. 

Failure  to  allege  vendor's  insolvency  and 
plaintiff's  inability  to  otherwise  collect  the 
debt  is  fatal.  34  A.  323,  Hart  &  Co.  vs. 
Bowie. 


Art.  1972  [1967].  Action  flust  be  Brought  by  Judgment 
Creditors,  or  Against  Both  Parties  to  Fraudulent  Contract. 

It  can  not  be  exercised  by  individual  creditors  until  their  debts  are 
liquidated  by  a  judgment,  unless  the  defendant  in  such  action  be 
made  party  to  the  suit  for  liquidating  the  debt  brought  against  the 
original  debtor  in  the  manner  hereinafter  directed. 

47  A.  109,  Block  &  Sons  vs.  Marks;  12  L.  197;  1  R.  525;  10  B.  387,  399;     A.  135;  8 
A.  387,  Bach,  Bamett  &  Co.  vs.  Leopold. 


Vendor  must  be  made  a  party.  38  A. 
696,  Black  vs.  Bordelon;  26  A.  388;  28  A. 
455;  15  L.  470;  28  A.  928;  1  L.  503;  1  R. 
625. 

In  an  action  to  annul  a  judgment,  all 
parties  to  the  jud/i^ment  must  be  made  par- 
ties to  the  suit,  and  where  in  the  petition  a 
woman  sued  is  not  described  as  a  married 
woman,  and  her  authorization  is  not  asked, 
an  amended  petition  doing  this  filed  more 
than  a  year  after  the  original  petition,  does 
not  make  her  a  party  to  the  suit.  38  A. 
350,  Bertrand  vs.  Knox. 

The  debtor  and  his  simulated  or  fraudu- 
lent vendee  are  both  necessary  parties  to 
the  actions  to  annul.  39  A.  939,  Troun- 
stine  &  Co.  vs.  Ware  &  Nunni;  38  A.  696, 
Black  vs.  Bordelon. 

Petition  must  be  dismissed  when  it  dis- 
x^loses  other  parties  in  interest,  besides 
those  to  the  suit.  26  A.  388,  Vaudin^  vs. 
Ehrmann. 

Action  can  not  be  maintained  where  there 
is  no   allegation  that  the  debtor  has  not 


property  to  satisfy  plaintiff.    28    A.    454, 
Zimmerman  vs.  Fitch. 

Judgment  pn'ma  facie  evidence  of  debt; 
onus  is  on  vendee  contesting  it.  4  A.  135, 
Fox  vs.  Fox;  12  L.  200,  Lopez's  Heirs  vs. 
Bergel. 

Vendee  may  contest  jadgment  and  urge 
prescription.  12  L.  200,  Lopezes  Heirs  vs. 
Bergel. 

Need  not  make  debtor  a  party  after  judg- 
ment has  been  rendered.  10  R.  399,  Dumas 
vs.  Lefebvre. 

Where  a  donation  is  made  to  daughter  by 
a  wealthy  father,  held  good  against  credi- 
tors after  failure.  122  U.  S.  132,  Warren 
vs.  Moody. 

A  sale  prima  facie  valid  can  be  attacked 
in  direct  action  even  after  judgment,  only 
by  having  all  parties  before  the  court.  38 
A.  696,  Black  vs.  Bordelon. 

Overruling,  10  R.  399,  Dumas  vs.  Le- 
febvre and  other  cases. 


Art-  1973  [1968].  Discussion  of  Original  Debtor's  Prop- 
erty. The  defendant  in  such  action  may  demand  a  discussion  of 
the  property  belonging  to  the  original  debtor,  before  any  judg- 
ment shall  be  pronounced  in  the  suit  to  avoid  the  contract ;  and 
on  his  pointing  and  proving  the  existence  of  such  property  situate 
within  this  State,  and  the  title  to  which  is  not  in  dispute,  the  suit 
against  him  shall  be  staid  until  such  property  shall  be  dismissed, 
and  if  the  result  of  this  discussion  be  that  the  property  pointed  out 
is  not  applicable  to  the  payment  of  the  plaintiff,  the  defendant  shall 
bear  all  the  expenses  of  the  same. 

4  L.  829,  GayoBO  vs.  Lewis.    See  1972. 
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Jury  proper  to  try  questions  of  fraud.  1 
N.  S.  177,  Bandin  vs.  Roliff. 

Plaintiff  must  be  injured.  35  A.  384, 
Long  YB.  Klein. 

It  must  appear  that  the  buyer  knew  of 
the  insolvency  and  bought  with  the  Intent 
to  aid  the  debtor  to  defraud.  34  A.  883, 
Bastian  vs.  Cbristesen. 

Direct  action  is  necessary  where  sales  of 


movable?  are  real.  31  A.  863,  McAdam  v?^ 
Soria;  35  A.  336,  Majors  vs.  Dennis. 

But  see  Act  46  of  1886,  p.  65,  and  42  A. 
868,  Lahitte  vs.  Frere. 

At  common  law.  23  F.  421,  Means  vs. 
Montgomery. 

Sale  by,  merchant,  who  is  insolvent,  on 
long  credit,  without  security,  to  one  cogni- 
zant of  his  affairs  is  illegal.  7  A.  125^ 
Beck  vs.  Brady. 


Art.  1974  [1969].  Payment  of  Debt,  or  Acquisition  of 
Property  by  Debtor  Pending  Action.  If,  during  the  pendency 
of  the  action  given  by  this  section,  the  original  debtor  discharges 
the  debt  due  to  the  plaintiff,  or  acquires  the  property  applicable  to 
its  payment  and  sufficient  in  amount,  such  action  can  no  longer  be 
sustained,  it  being  the  true  intent  of  the  law  that  a  contract  avoid- 
able by  creditors  under  this  section  can  not,  on  that  account,  be 
avoided  by  either  of  the  parties. 

7  A.  638,  Townsend  vs.  Miller. 


Art.  1975  [1970].  Action  to  Annul  Creditor's  Claim  May 
be  Joined  with  Action  to  Liquidate  Contract.  The  plain- 
tiff in  the  action  given  in  this  section  may  join  the  suit  for  annull- 
ing the  contract  to  that  which  he  brings  against  the  original  debtor 
for  liquidating  his  debt  by  a  judgment,  and  in  such  suit  either  of  the 
defendants  may  controvert  the  demand  of  the  plaintiff. 

1786, 1795;  38  A.  349,  Ins.  Co.  vs.  Gerson;  36  A.  1060,  Bacon  vs.  Schultz;  47  A.  109^ 
Block  &  Sons  vs.  Marks. 


Party  in  interest  should  be  made  a  party 
to  an  action  to  set  aside  sale  of  stock.  32  A. 
547,  Reid  vs.  Commercial  Insurance  Com- 
pany. 

It  must  appear  that  the  buyer  knew  of 
the  insolvency  and  bought  with   intent  to 


aid  the  debtor  to  defraud.    34  A.  883,  Bas-* 
tian  vs.  Cliristesen. 

The  debtor  need  not  be  made  a  partv  to 
the  action  if  judgment  has  been  obtained 
against  him.  28  A.  928,  Russell  &  Hall  vs. 
Keefe. 


Art,  1976  [1971]-  Defendant  in  Revocatory  Action  May 
Controvert ;  Not  Bound  by  Previous  Judgment  Against 
Debtor.  When  the  defendant  in  the  action  given  by  this  section 
has  not  been  made  party  to  the  snit  against  the  original  debtor,  he 
may  controvert  the  demand  of  the  plaintiff,  although  it  be  liqui- 
dated by  a  judgment,  in  the  same  manner  that  the  debtor  might 
have  done  before  the  judgment. 

12  L.  200;  10  R.  387,  399;  2  A.  644. 

Judgment  prima  facie  evidence.  4  A.  135, 
Fox  vs.  Fox. 


Art.  1977  [1972].  Judgment  Avoids  Fraudulent  Con- 
tracts as  to  Complaining  Creditors  Only.  The  judgment  in 
this  action,  if  maintained,  shall  be  that  the  contract  be  avoided  as 
to  its  effects  on  the  complaining  creditors,  and  that  all  the  property 
or  money  taken  from  the  original  debtor's  estate,  by  virtue  thereof y 
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or  the  value  of  such  property  to  the  amount  of  the  debt,  be  applied 
to  the  payment  of  the  plaintiff. 

11  A.  266,  Dunn  vs.  Woodward;  6L.  640;  16  L.  144;  10  R. 399;  II  A.  168;  16  A.  12. 

Action  ii^iTes  priTilege;  where  sale  is  a 
simulation  attachment  gives  privilege.  37 
A.  8,  Lamhert  vs.  Saloy. 


Form  of  judgment.  6  A.  664,  Stone  vs. 
Kidder;  2  L.  16,  Melangon's  Heirs  vs. 
Broussard. 

Where  the  property  was  ordered  back 
into  the  succession.  11  A.  168,  Lucas  vs. 
De  Armand. 

Jurisdictional  amount  is  the  claim  of  the 
creditor,  and  not  the  value  of  the  property 
sought  to  be  returned.  42  A.  897,  Flower 
vs.  Frejean. 

A  suit  to  annul  a  tax  sale  at  the  instance 
of  a  person  seeking  to  enforce  hypothecary 
action  against  property  sold  takes  its  juris- 
diction from  the  amount  of  the  mortgage. 
33  A.  1086,  lioeb  &  Bloom  vs.  Arent;  34  A. 
696,  Fendler  vs.  Bates. 

Contract  is  avoided  only  as  to  the  com- 
plaining creditor.  Hence,  if  contract  is  a 
sale  the  judgment  does  not  revest  the  prop- 
erty in  the  vendor  or  his  succession.  39  A. 
606,  Succession  of  Schultz;  36  A.  970, 
Zuberbier  &  Behan  vs.  Morse. 

Hence,  Supreme  Court  has  no  jurisdic- 
tion if  creditor's  claim  be  under  $2000.  42 
A.  898,  Flower  vs.  Prejean. 

But  a  judgment  en  declaration  de  Simula- 
ticn  places  the  property  as  if  the  simulated 
title  had  never  existed,  and  subject  to  the 
rights  of  all  the  creditors  according  to  their 


,  Adams  & 


rank  as  fixed  by  law.     39  A 
Co.  vs.  Coons. 

If  the  transaction  were  a  mere  simu- 
lation the  plaintiff  in  the  action  has  no 
privilege  over  the  creditors  who  disregarded 
the  contract  and  seized  the  property.  37  A. 
3,  Lambert  vs.  Saloy. 

The  fact  of  being  the  first  to  bring  the 
revocatory  action  aoes  not  preclude  other 
creditors  from  joining  in  the  action  and 
benefiting  by  the  judgment.  37  A.  834,  State 
National  Bank  vs.  Monroe  Cotton  Presa 
Company. 

The  privilege  of  the  revoking  plaintiff  on 
the  proceeds  of  the  property  revendlcated- 
yields  to  the  privilege  of  the  necessitous 
widow.  29  A.  670,  Succession  of  Cotting- 
ham. 

A  resale  by  the  vendee  pending  the  suit 
is  void  as  to  the  plaintiff.  36  A.  222,  City 
vs.  Marchand. 

Where  several  creditors  obtained  judg- 
ments against  a  debtor  who  prior  to  the 
judgment  has  made  a  simulated  sale  of  his 
property,  on  a  return  of  the  property  to  the 
debtor,  the  judicial  mortgages  will  rank  ac- 
cording to  recordation.  48  A.  821 ,  Schwa- 
bacher  vs.  Leibrook. 

Action  by  a  syndic  to  subject  property 
bought  in  the  name  of  the  wife  to  pay  debts 
of  husband  as  community  property,  is  not  a 
revocatory  action.  41  A.  246,  Gogreve  vs. 
Dehon. 


II. 


WHAT  CONTRACTS  SHALL  BE  AVOIDED  BY  THIS  ACTION. 

Art.  1978  [1973].  Contracts  Avoided  Must  Both  Design 
and  Operate  Fraud.  No  contract  shall  be  avoided  by  this 
action  but  such  as  are  made  in  fraud  of  creditors,  and  such  as,  if 
carried  into  execution,  would  have  the  effect  of  defrauding  them. 
If  made  in  good  faith,  it  can  not  be  annulled,  althougfh  it  prove 
injurious  to  the  creditors ;  and  although  made  in  bad  faith,  it  can 
not  be  rescinded,  unless  it  operate  to  their  injury. 

1970,  1984,  2221,  2480,  3359,  3360,  3361;  16  L.  145,   150,  363;  2  R.  38,   09;  4  R.  408;  II 
R.  190,  493;  19  A.  289. 

does  not  prejudice  other  creditors.  32  A. 
432,  Jackson  vs.  Miller. 


Character  of  the  creditors'  right.  1  Zach. 
150;  26  A.  711,  £mswiler  vs.  Burham. 


Must  prove  inability  to  pay  debts.  11  R. 
498,  Lefleur  vs.  Hardy. 

Transfers  made  by  husband  to  wife  in 
satisfaction  of  paraphernal  claims  are  ex- 
cepted from  the  general  rules  of  the  revoca- 
tory action.  33  A.  532;  80  A.  745;  8  A.  485; 
34  A.  992,  Thompson  vs.Tremaine;  2446. 

A  retrocession  to  vendor  in  satisfaction 
of  the  unpaid  portion  of  the  price  larger  in 
amount    than   the  value  of  the  property 


The  averment  of  injury  to  the  complain- 
ing creditor  is  essential.  26  A.  711,  Gillis 
vs.  Dansley. 

Where  the  petition  does  not  allege  fraud 
in  the  debtor,  the  revocatory  action  can  not 
be  sustained.  81  A.  81,  Byrne  vs.  Hibemla 
Kat.  Bank;  38  A.  424,  Seixas  vs.  Citizens' 
Bank;  38  A.  699,  Black  vs.  Bordelon;  81  A. 
839,  N.  O.  Ins.  Assn.  vs.  Labranche;  36  A.. 
7,  Kennedy  vs.  Savings  Institution. 
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Civil  Code  op  Louisiana. 


Art.  1979  [1974].  Onerous  Contracts  with  Other  Party 
in  Qood  Faith.  If  the  contract  be  onerous,  and  the  original 
debtor  made  it  with  intent  to  defraud  his  creditors,  but  the  person, 
with  whom  he  contracted,  was  in  good  faith,  the  contract  can  not 
be  annulled,  except  under  the  circumstances  and  in  the  manner 
hereinafter  provided. 

1772, 1773;  16  L.  150;  Acts  1865,  p.  274;  26  A.  711,  Emswiler  vs.  Burham. 

Plaintiff  can  not  treat  fraudulent  sales  as 
a  nullity  and  issue  execution.  2  R.  388,  Le 
Goaster  vs.  Bartlie. 


Property  bouglit  in  name  of  children 
treated  as  a  simulation.  6  A.  728,  Frazer 
vs.  Pritcliard. 

The  inadequacy  of  price  is  not  a  badge  of 
fraud  at  a  sheriffs  sale.  18  A.  162,  McOlen- 
don  vs.  Kemp. 

Vendee  must  be  a  party  to  the  fraud.  81 
A.  196,  Montgomery  vs.  Wilson. 


Slight  inadequacy  of  the  price.  31  A.  196, 
Mon^omery  vs.  Wilson. 

1979  does  not  exclude  other  evidence  of 
fraud  nor  control  the  principle  that  every 
contract  may  be  the  object  of  the  revocatory 
action  which  was  made  in  fraud  of  the 
rights  of  creditors.  10  L.  369;  11  L.  424;  16 
L.  367;  Hempkin  vs  Bowman;  34  A.  995, 
Thompson  vs.  Freeman ;  1984. 

A  sale  can  not  be  set  aside  on  the  ground 
that  it  was  in  fraud  of  the  creditor's  rights, 
unless  it  be  shown  that  the  vendor  was  a 
party  to  the  fraud.  31  A.  196,  Montgomery 
vs.  Wilson. 


Art.  1980  [1975].  Gratuitous  Contracts,  Exceeding 
1-3  Debtor's  Net  Estate.  If  the  contract  be  purely  gratuitous, 
it  shall  be  presumed  to  have  been  made  in  fraud  of  creditors,  if,  at 
the  time  of  making  it,  the  debtor  had  not  over  and  above  the 
amount  of  his  debt,  more  than  twice  the  amount  of  the  property 
passed  by  such  gratuitous  contract. 

1  Zacli.  332 ;  11  Wheat.  199,  Hinde's  Lessee  vs.  Longwortli ;  Donation,  4  Savigny,  140. 


But  party  must  bring  the  revocatory  ac- 
tion where  donee  is  in  possession,  15  A. 
605,  Johnson  vs.  Alden;  15  A.  302,  Van 
Ostern  vs.  Simmons. 

Transfer  to  concubine  is  void.  16  A.  599, 
Lazare  vs.  Jacques. 


Donation  as  an  extra  portion  to  heir  with 
declaration  of  indebtedness  and  a  state- 
ment that  it  is  not  to  be  accounted  for  at 
the  partition  of  donor's  estate  is  presumed 
to  be  fraudulent.  21  A.  195,  Chase  vs. 
McCay. 


Art.  1981  [19761.  Onerous  Contracts;  Other  Party 
in  Qood  Faith;  Value  One-fifth  More  than  Consid- 
eration. If  the  contract  be  onerous,  but  made  in  fraud  on 
the  part  of  the  debtor,  but  in  good  faith  on  the  part  of  the 
person  with  whom  he  contracted,  if  the  value  of  the  property 
transferred  by  such  contract  exceed  by  one-fifth  the  price  or  con- 
sideration given  for  it,  the  creditors  may  annul  the  contract,  and 
take  back  the  property  on  paying  the  price  or  the  value  of  the 
consideration  with  interest,  but  in  this  case  they  shall  not  receive 
the  fruits. 

1774,  I860,  1986;  7  L.  311 ;  10  L.  368,  Rhodes  vs.  Beaman;  10  L.  194,  Fastln  vs.  Fastin; 
8  N.  S.  459,  Beard  vs.  Fizeaux;  7  N.  S.  460,  Bulsson  vs.  Thompson. 

Vendee  in  good  faith.    31  A.  196,  Mont-  I  a  fair  price,  the  property  in  his  hands  can 
gomery  vs.  Wilson.  not  be  reached  by  the  revocatory  action.  36 

A.  518,  Leen,  Kee&  Co.  vs.  Smith  Brothers; 
II  the  purchaser  be  in  good  faith  and  pays  |  38  A.  767,  Brude  vs.  Morris. 

Art.  1982  [1977].  Onerous  Contracts;  Both  Parties  In 
Bad  Faith;  Giving  in   Payment.     If  the  party,  with  whom 


460 


Digitized  by 


Google 


Op  the  Effect  of  Obligations. 


Art.  1984. 


the  debtor  contracted  be  in  fraud  as  well  as  the  debtor,  he  shall  not, 
on  the  annulling  the  contract  be  entitled  to  a  restitution  of  the 
price  or  consideration  he  may  have  paid,  except  for  so  much  as  he 
shall  prove  has  inured  to  the  benefit  of  the  creditors  by  adding  to 
the  amount  of  property  applicable  to  the  payment  of  their  debts ; 
but  if  the  only  consideration  be  a  sum  due  from  such  debtor  to  the 
party  with  whom  he  contracted,  then  the  only  restitution  to  be 
made  is  the  placing  the  parties  in  the  situation  in  which  they  were 
before  the  contract  complained  of  was  made. 

10  L.  345,  Hagan  vs.  Scott:  11  R.  190,  Barker  vs.  Phillips. 


The  property  of  the  debtor  being  the 
common  pledge  of  the  creditors,  every  act 
done  by  a  debtor,  i?ith  Intent  of  depriving 
his  creditors  of  the  eventual  rights  they 
have  upon  his  property,  is  illegal.  43  A. 
1054,  Chaffe,  Powell  &  West  vs.  Gill. 

Purchaser  in  bad  faith  not  entitled  to 
restitution  unless  he  prove  that  price 
inured  to  benefit  of  creditors.    lb. 

Where  purchaser  pays  price  after  suit  is 


brought,  he  is  not  entitled  to  restitution. 
30  A.  358,  Schmidt  &  Zeigler  vs.  Sandal. 

If  the  vendee  knew  of  the  vendor's  in- 
solvency, and  bought  with  intent  to  assist 
him  to  defraud  his  creditors,  the  sale 
can  be  annulled.  34  A.  883,  Bastian  vs. 
Christesen. 

If  the  dation  en  paiement  to  a  creditor  Is 
set  aside,  the  mortgage  previously  held  by 
such  creditor  revives.  30  A.  1309,  Chaffe 
&  Co.  vs.  Morgan. 


Art.  1983  [1978].  Endeavor  of  One  Creditor  to  Obtain 
Unfair  Preference.  But  if  such  fraud  consisted  merely  in  the 
endeavor  to  obtain  a  preference  over  other  creditors,  for  the  secur- 
ing of  payment  of  a  just  debt,  under  circumstances  in  which  by 
law  the  endeavor  to  obtain  such  preferences  is  declared  to  be  a  con- 
structive fraud,  in  such  case  the  party  shall  only  lose  the  advantag^e 
endeavored  to  be  secured  by  such  contract,  and  shall  be  reimbursed 
what  he  may  have  given  or  paid,  but  without  interest ;  and  he  shall 
restore  all  advantages  he  has  received  from  the  transaction. 

33  A.  532,  Levi  vs.  Morgan. 


Fraudulent  attachment, 
vs.  Haaa 


36  A.  886,  Haas 


Insolvent  may  sell  for  ready  money,  and 
may  pay  his  creditors  money.    2668. 

Mortgage  three  months  before  insolvency. 
Definition  of  fraud.    3369;  3360. 

Where  an   insolvent    having   charge  of 


certain  securities  as  agent,  uses  them  and 
substitutes  others  ia  their  place,  such  sub- 
stitution is  not  a  prohibited  preference.  37 
A.  509,  Seixas,  Syndic,  vs.  Bougier. 

A  dation  en  paiement  made  by  an  insol- 
vent debtor  to  one  of  his  creditors  is  fraud- 
ulent and  may  be  set  aside.  30  A.  611, 
Lovell  vs.  Payne. 


Art.  1984  [1979].  Knowledge  of  Debtor's  Insolvency; 
Unfair  Preference.  Every  contract  shall  be  deemed  to  have 
been  made  in  fraud  of  creditors,  when  the  obligee  knew  that  the 
obligor  was  in  insolvent  circumstances,  and  when  such  contract 
gives  to  the  obligee,  if  he  be  a  creditor,  any  advantage  over  other 
creditors  of  the  obligor. 

1970,  1978,  3360;  11  L.  464,  Andrews  vs.  His  Creditors;  4  L.  51,  Montesquieu  vs. 
Hell;  8  L.  315,  Boismare  vs.  His  Creditors;  10  L.  363,  Rhodes  vs.  Beaman. 

Positive  knowledge  need  not  be  shown 
where  circumstances  produce  a  strong  im- 
pression that  the  vendee  knew  his  debtor^s 
condition.    2  R.  38,  DeBlanc  vs.  Martin. 


Sales,  mortgages,  etc.,  made  within  three 
months  preceding  failure.  37  A.  594, 
Black  vs.  Richardson  &  Co.;  R.  S.  1808; 
45  A.  451,  Chapoton  vs.  Her  Creditors. 
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A  money  judgment  of  a  creditor  will  not 
be  annulled  where  the  claim  is  a  real  one, 
but  in  80  far  as  it  maintains  an  attachment 
it  will  be  altered  by  dissolving  it  and  the 
advantage  thereby  gained.  35  A.  885,  Haas 
vs.  Haas. 

Notes  or  obligations  given  when  debtor 
was  in  insolvent  circumstances  do  not  make 
conclusive  proof  if  assailed.  34  A.  917, 
Succession  of  Coughlin;  3  N.  S.  266;  6  N. 
S.  585;  2  B.  219;  16  A.  87;  8  M.  258;  3  M. 
707;  3  M.  694;  10  M.  436;  2  N.  S.  608;  4  N. 
S.  174;  2  L.  16;  8  L.  315;  3  B.  454;  12  B. 
283;  4  A.  451. 

But  it  is  otherwise  if  circumstances  render 
It  probable.  6  L.  462,  Towne  vs.  His  Cred- 
itors ;  34  A.  995,  Thompson  vs.  Freeman. 

A  giving  in  payment  of  valuable  property 


to  pay  a  small  debt  is  presumptively  fraud- 
ulent.   30  A.  202,  Worrell  vs.  Vickers.* 

A  pretended  sale  by  an  insolvent  debtor 
to  one  of  bis  creditors  will  be  set  aside  on 
the  petition  of  anj  other  creditor.  30  A. 
1203,  Johnson  vs.  Mayer. 

A  transfer  by  an  insolvent  husband  to  his 
wife  in  satisfaction  of  her  claims  is  not  sub- 
ject to  the  revocatory  action.  33  A.  532, 
Levi  vs.  Morgan;  33  A.  818,  Payne  vs. 
Kemp;  30  A.  745,  Lehman,  Abraham  &  Co. 
vs.  Levy;  8  A.  485,  Judice  vs.  Neda. 

See  36  A.  7,  Kennedy  vs.  Savings  Bank ; 
24  A.  217,  Southern  Dry  Dock  Company  vs. 
Bayou  Sara  Packet  Company ;  3359. 

Unless  the  transfer  be  injurious  the  revoc- 
atory action  will  not  apply.  48  A.  1460, 
Baldwin,  Beceiver,  vs.  McDonald. 


Art,  1985  [1980].  Insolvency,  What  Is;  How  Estab- 
lished. By  being  in  insolvent  circumstances  is  meant,  that  the 
whole  property  and  credits  are  not  equal  in  amount,  at  a  fair 
appraisement,  to  the  debts  due  by  the  party.  And  if  he,  who 
alleges  the  insolvency  shows  the  amount  of  debts,  it  is  incumbent 
on  the  other  party  to  show  property  to  an  equal  or  greater  amount. 
To  prove  the  state  of  his  affairs  at  the  period  of  the  contract,  the 
debtor  may,  at  the  option  of  the  plaintiff,  be  examined  as  a  witness 
in  the  action  for  annulling  the  contract. 

10  L.  121,  Thornton  vs.  Manskler;  49  A.  914,  Bank  vs.  Brewing  Association; 
4  L.  254;  12  B.  141;  Acts  1866,  p.  144. 


How  Insolvency  is  proved.  19  An.  197, 
Lea  vs.  Bringier ;  19  A.  289,  Abat  vs.  Penny. 

Knowledge  of  the  debtor's  insolvency  is 
not  the  sole  ground  on  which  contracts  can 
be  annulled  for  fraud.    34  A.  992,  Thomp- 


son &  Co.  vs.  Freeman;  45  A.  452,  Ohapoton 
vs.  Her  Creditors. 

The  return  of  a  ./!.  fa.  unsatisfied  is  evi- 
dence of  the  debtors's  insolvency.    30  A. 
i  511,  Lovell  vs.  Payne. 


Art.  1986  [1981].  Sales  or  Contracts  in  Usual  Course  of 
Businesss;  Payments  In  floney.  No  sale  of  property,  or  other 
contract  made  in  the  usual  course  of  the  party's  business,  nor  any 
payment  of  a  just  debt  in  money,  shall  be  affected  by  virtue  of  any 
provision  in  this  section,  although  the  party  was  in  insolvent  cir- 
cumstances, and  the  person  with  whom  he  contracted,  or  to  whom 
he  made  the  payment,  knew  of  such  insolvency. 

2658;  7  A.  646,  Hayes  vs.  Crockett;  4  R.  438;  16  A.  402;  24  A.  158. 


So  if  no  preference  be  given  when  the 
vendee  agrees  to  pay  off  debts  on  property. 
19  L.  18,  Crocker  vs.  Champlin. 

Usaal  course  of  business.  6  L.  345,  Rob- 
bins  vs.  Leverich;  16  A.  402,  Xiques  vs. 
Rlvas,  19  L.  594,  Maurin  &  Co.  vs.  Rougner ; 
24  A.  158,  Levyson  &  Co.  vs.  Ward;  4  R. 
438. 

Where  vendor  retains  possession  by  pre- 
carious title.  2480;  45  A.  1003,  Yale  & 
Bowling  vs.  Bond  &  Williams. 

A  pretended  sale  by  an  Insolvent  to  one 


of  his  creditors  will  be  set  aside.  30  A.  1203, 
Johnson  vs.  Mayer. 

A  Mississippi  assignment  to  creditors.  23 
F.  676,  Valley  National  Bank  of  St.  Louis 
vs.  Klein. 

Sale  In  block  on  time  to  an  Impecunious 
purchaser  of  all  the  vendor^s  property 
prima  facie  fraudulent.  37  A.  165,  Gregg 
vs.  Lee  &  Co. 

Where  the  petition  avers  the  sale  Is  simu' 
lated  and  fraudulent  proof  of  either  may  be 
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made.    38  A.  S86,  Mackesy  vs.  Sboltz;  see 
Also  31  *A.  864,  McAdam  vs.  Soria. 

Where  the  transaction  consists  partly  in  a 
transfer  of  property  and  partly  in  a  pay- 
ment of  money  the  whole  is  subject  to  re- 
▼ocation.  89  A.  834,  State  National  Bank 
vs.  Monroe  Cotton  Press  Co. 


r^A  sale  to  one  not  a  creditor,  for  an  inade- 
quate price  in  cash,  can  not  be  annulled  as  a 
simulation.  40  A.  328,  Pochelu  vs.  Oaton- 
net. 

It  must  be  shown  that  the  purchaser  par- 
ticipated in  the  fraudulent  design.  43  A.  886, 
Lewenstein  &  Levy  vs.  Fudickar. 


Art.  1987  [1982].  Prescription  of  Suit  to  Annul  Payment 
by  Insolvent.  No  contract  made  between  the  debtor  and  one 
of  his  creditors  for  the  purpose  of  securing  a  just  debt,  shall  be  set 
aside  under  this  section,  although  the  debtor  were  insolvent  to  the 
knowledge  of  the  creditor  with  whom  he  contracted,  and  although 
the  other  creditors  are  injured  thereby,  if  such  contract  were  made 
more  than  one  year  before  bringing  the  suit  to  avoid  it,  and  if  it 
contain  no  other  cause  of  nullity  than  the  preference  given  to  one 
creditor  over  another. 

4  L.  260;  14  L.  308,  222;  19  L.  600;  4  R.  408,  488;  10  A.  20;  3  L.  26,  Petit  vs.  Credit- 
ors; 47  A.  809,  Berber  vs.  Tliompson. 

This  article  applies  to  cases  where  an  un- 
due preference  is  given.  14  L.  322,  Cald- 
weU  vs.  Atchafalaya  Bank. 

Notes  received  as  part  of  the  purchase 
price  are  protected  in  the  hands  of  innocent 
liolders.  2  R.  278,  Robinson  vs.  Shelton. 

Courts  will  sec  aside  fraudulent  contracts 
though  effected  through  the  aid  of  courts 
4>f  justice.  10  A.  18,  Bk>dget  vs.  Hogan;  34 
A.  690,  Chaffe  ,  Syndic  vs.  Scheen. 

Sales,  mortgages  or  iudgmente  giving  an 
unjust  preference  within  three  months  pre- 
^^aine  surrender  are  void  although  parties 
were  ignorant  of  condition  of  debtor.  37  A. 
594,  Black  vs.  Richardson  &  Co.,;  R.  S. 
1808;  (Section  25  of  Act  322  of  1885). 

The  creditor  first  suing  can  not  prevent 
others  joining  and  avalUng  themselves  of 


the  benefit  of  this  suit.  39  A.  834,  State  Na- 
tional Bank  vs.  Monroe  Cotton  Press. 

Prescription  under  this  article  runs  from 
the  date  of  the  contract  giving  the  prefer- 
ence. 34  A.  893,  Bastian  vs.  Christesen ; 
39  A.  610,  Renshaw  vs.  Dowty ;  30  A.  749, 
Lehman,  Abraham  &  Co.  vs.  Levy;  31  A. 
594,  Peoples'  Bank  vs.  Girod. 

A  contract  giving  a  creditor  with  a  just 
debt  a  preference  must  be  attacked  in  one 
year  from  its  date.  39  A.  720,  Morris  vs. 
Cain;  29  A.  285,  Renshaw,  Cammack<ft  Co. 
vs.  Herbert;  39  A.  610,  Renshaw  vs.  Dowty. 

The  action  to  set  aside  a  mortgage  giving 
an  unjust  preference  must  be  brought  in  a 
year  from  the  date  of  the  mortgage.  31  A. 
592,  Peoples'  Bank  vs.  Girod. 

Prescription  of  1987  applies  to  minors. 
41  A.  102,  Ashley  vs.  Ashley. 


Art.  1988  [1983].  Anticipation  of  Payments.  How 
Remedied.  If  a  debtor,  in  insolvent  circumstances,  shall -antici- 
pate the  payment  of  a  debt  not  yet  payable,  and  shall  make  this  pay- 
ment to  the  injury  of  the  creditors  whose  debts  were  either  then 
due,  or  would  fall  due  before  that  of  which  he  anticipated  the  pay- 
ment, this  shall  be  deemed  to  have  been  done  in  fraud  of  the  cred- 
itors, and  the  creditor  so  preferred  shall  be  oblig^ed  to  share  the  loss 
ratably  with  the  complaining  creditors,  each  creditor,  however,  pre- 
serving the  right  of  mortgage  or  privilege,  if  any,  which  his  origi- 
nal debt  gave  him  by  law. 

11  L.  93,  Jacobs  vs.  His  Creditors;  5  A.  680,  Ghewning  vs.  Johnson;  14  A.  475; 
Acts  1855,  p.  487,  Sec.  28. 


Relationship  on  qaestions  of  fraud  and 
simulation.    42  A.  169,  Cadiere  vs.  Guidry. 

Riffhts  of  vendor  and  vendee  inter  ut  in 
fraudulent  sales.  36  A.  785,  Meyer  vs. 
Fanner. 


Where  through  tax  sale  a  delinquent  is 
divested  of  title,  and  by  a  subsequent  con- 
veyance for  about  the  amount  of  taxes  the 
property  is  reconveyed,  a  fair  presumption 
is  raised  of  the  tax  debtor^s  intention  to 
clear  the  land  of  some  encumbrance  there- 
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on.  In  BQch  case  the  title  is  considered  as 
where  it  was  before  the  tax  sale.  42  A.  649. 
Montji^mery  ys.  Whitfield. 

Where  sale  is  attacked  as  simulated  onus 
is  on  vendee  to  prove  payment.  12  R.  95, 
Fisher  vs.  Moore. 

Son-in-law,  onus  yrobandi,  6  A.  647, 
Birdsale  vs.  Lakey. 


Brother,  sale  out  of  ordinary  course.  6 
A.  811-815,  Bank  of  Mobile  vs.  Harris. 

An  assignment  stipulating  the  absolute 
discharge  of  debtor  and  excluding  such 
creditors  as  do  not  except  is  void.  7  A.  269, 
Riculfl  &  Co.  Ts.  D^acrolx  &  Co. 


Art.  1989  [1984].  All  Contracts  in  Fraud  of  Creditors 
are  Voidable.  Not  only  contracts  which  dispose  of  property,  but  all 
others  which  are  made  in  fraud  of  creditors,  and  deprive  them  of  their 
recourse  to  the  property  of  their  debtor,  come  within  the  provisions 
of  this  section.  The  renunciation  of  a  succession  or  other  right  to 
property,  the  release  of  a  debt  without  payment,  or  any  other  act 
oi  this  kind,  may  be  avoided  by  creditors,  when  done  to  their  preju- 
dice, under  the  rules  above  established. 

47  A.  108,  Block  &  Sons  vs.  Marks;  11  L.  118,  Toussaint  vs.  His  Creditors;  2  L.  688 
Mercer  vs.  Andrews;  4  B.  488. 

Keeping  mortgage  secret.  106  U.  S.  117, 
Blennerhassett  vs.  Sherman. 

A  judgment  creditor  can  legally  sue  for 
and  recover  the  property  of  his  debtor.  The 
claim  is  not  prescribed  by  one  year.  It  is 
in  its  nature  petitory.  38  A.  898,  Spencer 
vs.  Goodman  &  Bradfield ;  Huntley  vs. 
Kingman,  &  Co.,  162  U.  S.  527. 

Where  a  creditor  had  securities  ex- 
changed by  insolvent,  who  was  his  agent. 
85  A.  609,  Seixas  vs.  Brugier. 

Assignment  for  benefit  of  creditors  made 
in  a  common  law  State.  17  L.  589;  6  R. 
246;  8  R.  262;  3  A.  78. 

Such  assignment  in  Louisiana  is  only 
powers  of  attorney  to  sell  property  and  ap- 


ply proceeds.  6  A.  680;  7  A.  270,  Riculfl  vs 
Delacroix. 

A  dation  en  paiement  by  husband  to  wife 
may  be  attacked  as  fraudulent  by  creditors 
within  one  year.  34  A.  847,  Succession  of 
Brittovs.  Succession  of  Favre;  11  L.  424, 
Fennessy  vs.  Gousoulin. 

A  collusive  attachment  may  be  set  aside 
by  revocatory  action.  85  A.  886,  Haas  vs. 
Haas. 

Where  insolvent  debtor  failed  to  schedule 
property  standing  in  the  name  of  wife, 
creditors  can,  by  opposition,  bring  the 
property  into  the  mass.  41  A.  274,  Cos- 
grove  vs.  His  Creditors. 


Art-  1990  [1985].  Acceptance  of  Succession  by  Cred- 
itors. In  case  the  debtor  refuse  or  neglect  to  accept  an  inheritance 
to  the  prejudice  of  his  creditors,  they  may  accept  the  same,  and  ex- 
ercise all  his  rights  in  the  manner  provided  for  in  the  title  of  sue-* 
cessions,  and  they  are  authorized,  by  virtue  of  the  action  given  by 
this  section,  to  exercise  all  the  rights  existing  in  favor  of  the  debtor 
for  recovering  possession  of  the  property  to  which  he  is  entitled,  in 
order  to  make  the  same  available  to  the  payment  of  their  debts. 

1021,  1071, 1072,  1073, 1604;  1  Zach.  327;  Codex,  L.  4.,  tit.  15,  Arg.  ex  leg.;  34  A. 
774,  Forstall  vs.  Consolidated  Association  of  the  Planters  of  La.;  C.  N.  1167;  11  R.  314; 
16  A.  299. 

This  right  is  coextensive  with  the  debt- 
ors, and  fi  only  barred  by  the  same  pre- 
scriptions. 33  A.  906,  Spencer  vs.  Goodman 
&  Bradfield;  80  A.  733,  Logan  vs.  Herbert. 

Art.  1991  [1986].  Rights  of  Debtor  which  Creditors 
Can  Not  Exercise.  There  are  rights  of  the  debtor,  however^ 
which  the  creditor  can  not  exercise,  even  should  he  refuse  to  avail 
himself  of  them. 


A  mortgage  creditor  can  compel  the 
clearing  of  a  title  of  a  debtor  of  encum- 
brances. 44  A.  169,  Klotz  as.  Macready. 
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They  can  not  require  the  separation  of  property  between  hus- 
band and  wife ;  nor  can  they  oblige  their  debtor  to  accept  a  dona- 
tion inter  vivos  made  to  him,  nor  can  they  accept  it  in  his  stead. 
Neither  can  they  call  on  a  coheir  of  the  debtor  to  collate,  when 
such  debtor  has  not  exercised  that  right. 

N.   1167;  C.  p.  904;  2  A.  843;  12  A.  465;  44  A.  170,  Klolz  vs. 


1021,   1990,   2585;  C. 
Hacready. 

The  debtor  is  not  obliged  to  accept  a  sim- 
ple gain  to  his  estate  (Mack  359,  8ec.  768, 
jJo.  2),  for  it  can  not  l>e  vie  wed  as  an  aliena- 
tion,   lb.  361,  Sec.  770,  No.  3. 

Creditors  can  not  sue  to  reduce  Ihe  dis- 
posable portion.    1504. 


Creditors  can  not  make  use  of  right  of  re- 
demption.   2585. 

Creditors  can  not  require  the  separation 
of  property  between  husband  and  wife.  41 
A.  281,  Cosgrove  vs.  Creditors.  See  44  A. 
170. 


Art.  1992  [1987].  Id.  Personal  Rights ;  Salary ;  Wages ; 
Recompense  for  Personal  Services.  There  are  also  rights 
which  are  merely  personal,  that  can  not  be  made  liable  to  the  pay- 
ment of  debts,  and  therefore  no  contract  respecting  them  comes 
within  the  provision  of  this  section ;  these  are  the  rights  of  per- 
sonal servitude,  of  use  and  habitation,  of  usufruct  of  the  estate 
of  a  minor  child,  to  the  income  of  dotal  property,  to  money  due 
for  the  salary  of  an  office,  or  wages,  or  recompense  for  personal 
services. 

2183;  C.  N.  1167;  51  A.  290,  Moll  vs.  Sblsa;  2  A.  843;  10  A.  545;  12  A.  465;  16  A. 
399;  Acts  of  1852,  p.  222;  C.  P.  644,  647;  2  N.  S.615,  Flower  vs.  Livingston;  4  L.  267, 
Brown'sSyndicsvB.  Ferguson;  4  A.  307,  Conrey  vs.  Copland;  4  R.  341,  Vance  vs.  Laf- 
feranderie;  23  A.  497,  Case  vs.  Taylor. 


Law  books  of  a  lawyer  exempt  from 
seizure.    2  R.  81,  Lambeth  vs.  Milton. 

The  vendor's  privilege  can  be  still  exer- 
cised on  piano  and  sewing  machines,  which 
are  exempted  from  seizure  by  C.  P.  644, 
Acts  1877,  E.  S.,  p.  102. 

Landlord  has  no  lien  on  leased  musical 
instruments  in  tenement  houses.  Act  63  of 
1874. 

1992  and  C.  P.  644  do  not  apply  to  lessor's 
privilege.    30  A.  157,  Stewart  vs.  Lacoume. 

Where  debtor  resides  abroad,  or  has  ab- 
sconded or  permanently  left  the  State,  his 


otherwise  exempt  property  may  be  seized. 
2  R.  81,  Lambeth  vs.  Milton. 

A  vendor's  and  not  a  lessor's  privilege  for 
leases  on  time  with  the  understanding  that 
when  a  certain  amount  Is  paid  it  shall  t)e  a 
sale.    62  of  1877. 

A  creditor  can  not  complain  that  his 
debtor  has  renounced  the  usufruct  of  his 
children's  property.  32  A.  79,  Succession  of 
Coyle. 

See  C.  P.  644;  Act  79  of  1876. 

The  salary  of  the  clerk  of  the  Sixth  Re- 
corder's Court  Is  exempt  from  seizure.  51 
A.  290,  Moll  vs.  Sbisa. 


Art.  1993  [1988].  Contract  Before  Debt  Accrued.    No 

creditor  can,  by  the  action  given  by  this  section,  sue  individually 
to  annul  any  contract  made  before  the  time  his  debt  accrued. 

47  A.  274.  Font  et  al.  vs.  Land  and  Improvement  Co. ;  4  L.  261 ;  6  L.  640;  12  L.  201 ; 
6  A.  89;  12  A.  173,207;  14  A.  475,  477;  11  L.  419,  422,  Fennessy  vs.  Gonsoulln ;  11  L. 
521,  Muse  vs.  Yarborougb. 

Wben  property  remains  In  possession  of  Creditors  can  not  attack  tbe  acts  of  tbelr 

debtor  tbU  rule  does  not  apply.    17  L.  358,  debtor  as  simulated  without  showing  that 

Thlbodeaux  vs.  Thomasson ;  1 R.  435,  Lavllle  their  claims  existed  at  the  date  of  the  slmu- 

vs.  Hebrard.  laUon.    29  A.  513,  Hebert  vs.  Leg^. 

Only  such  creditors  as  sue  can  avail 
themselves  of  this  decree.  9  R  28,  Labouve 
vs.  Bond^(^an. 
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Art.    1994    [1989].    Prescription    of   One    Year.    The 

action  given  by  this  section,  is  limited  to  one  year;  if  brought  by 
a  creditor  individually,  to  be  counted  from  the  time  he  has  obtained 
judgment  against  the  debtor;  if  brought  by  syndics  or  other 
representatives  of  the  creditors  collectively,  to  be  counted  from  the 
day  of  their  appointment. 

C.  p.  613,  614;  3  L.  26,  29;  4  L.  260;  8  L.  308;  9  L.  107;  11  L.  346;  14  L.  322;  16  L. 
106;  19  L.  594;  1  R.  436;  2  R.  277;  4  R.  395;  5  R.  288;  6  R.  142;  9  R.  648;  10  R.  74;  11 
R.  314;  1  A.132;  2  A.  483,  659;  3  A.  248;  4  A.  36,  66;  8  A.  81,  463;  10  A.  20;  14  A.  106;  24 
A.  124,  622;  11  L.  424;  11  L.  621,  527,  570;  3  L.  328,  Lobdell  vs.  Parker;  8  N.  S.  674;  9 
L.  104,  Dixon  vs.  Emerson;  14  L.  322,  Caldwell  vs.  Atchafalaya  Bank;  46  A.  99  Dene^fre 
vs.  Mushet. 


Tbis  prescription  does  not  apply  to  simu- 
lated sales.  8  A.  83;  4  A.  400;  3  A.  627;  1 
A.  132,  262. 

Judgment  means  a  Louisiana  judgment. 
9  R.  275,  Bank  vs.  Watson. 

Wife's  judgment  where  there  is  a  real  de- 
mand. See  14  A.  10  6,  Van  Wickle  vs.  Gar- 
rett; 24  A.  523,  Powell  vs.  O'Neil;  6  A.  88, 
34  A.  347,  Succession  of  Britto  vs.  Succes- 
sion of  Fabre, 

The  prescription  does  not  apply  to  a  deed 
void  for  reservation  of  usufruct  under  1633. 
4  A.  36,  Dawson  vs.  Holbert. 

The  action  must  be  brought  in  one  year 
from  the  obtaining  of  judgment  by  a  credi- 
tor and  appointment  of  syndic.  16  L.  108. 
So  it  seems  if  A  makes  a  fraudulent  sale  and 
B  has  a  promissory  note  B  has  five  years 
in  which  to  obtain  judgment  and  one  year 
in  which  to  institute  revocatory  action  af- 
ter the  judgment.  16  L.  108,  Stern  vs.  Gib- 
bons  &  Irby. 

Prescription  is  one  year  from  date  of 
creditor's  judgment.  30  A.  745,  Lehman, 
Abraham  &  Co.  vs.  Levy. 

See  29  A.    285,    Renshaw,    Cammack  & 


Co.  vs.  Hubbard;  39  A.  433,  Bertrand  vs. 
Knox;  28  A.  652,  St.  Germain  &  Maraistvs. 
Landry;  28  A.  482,  Boulan  vs.  Wagaman; 
1987,  2446. 

The  prescription  of  one  year  not  applica- 
ble to  action  en  declaration  de  simulation, 
41  A.  296,  Mossop  vs.  Creditors. 

The  prescription  of  one  year  to  a  revoca- 
tory action  in  avoidance  of  a  fraudulent  con- 
fession of  judgment  only  begins  from  dis- 
covery of  confession  by  which  creditor  is 
injured.  33  A.  198,  Byrne  &  Co.  vs.  Cred- 
itors. 

As  to  fraudulent  mortgages  the  prescrip- 
tion is  one  year  from  their  recordation.  24 
A.  246,  Brewer  vs.  Kelley. 

Obligations  of  persons  acquiring  minor's 
property  without  the  forms  of  law  results 
not  from  offence  or  quasi  offence  but  quasi 
contract  and  prescription  of  one  year  doth 
apply.    47  A.  73.  Burney  vs.   Ludeling. 

A  judgment  creditor  may  contest  judg~ 
ment  of  another  against  debtor  without  re- 
sorting to  revocatory  action,  and  in  this  cas^ 
prescnption  of  one  year  don't  apply.  48  A. 
316,  Gladney  vs.  Sheriff  et  al. 


CHAPTER  4. 
Of  the  Different  Kinds  of  Obligations. 

SECTION  1. 
General  Division  of  the  Subject. 

Art.  1995  [1990].  Preceding  and  Following  Provisions* 

The  preceding  chapters  of  this  title  have  established  rules  applicable 
to  contracts  in  general ;  this  contains  an  enumeration  of  such  obli- 
gations as  are  usually  inserted  in  different  contracts,  and  the  fol- 
lowing chapters  show  how  they  may  be  formed,  proved  and  extin- 
guished. Subsequent  titles  enumerate  the  different  kinds  of 
contracts  into  which  the  general  obligations  may  enter,  and  pro- 
vide rules  for  their  goverment. 
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Art.  1996  [1991].  Different  Kinds  of  Obligations,  In- 
dependent of  the  division  of  obligations  contained  in  the  first  chap- 
ter of  this  title,  those  that  usually  enter  into  particular  contracts, 
may  be  further  distinguished  by  the  following  classification  : 

Those  which  are  strictly  personal,  or  heritable,  or  real ; 

Simple  or  conditional ; 

Limited  or  unlimited  as  to  the  time  of  performance: 

Disjunctive  or  alternative  ; 

In  relation  to  the  parties,  joint,  several,  or  in  solido; 

In  their  nature,  divisible  or  indivisible ; 

As  to  their  form,  penal  or  not  penal. 

Each  of  these  divisions  forms  the  subject  of  a  different  section 
of  this  chapter. 

SECTION  2. 
Of  Strictly  Personal,  Heritable  and  Real  Obligations. 

Art.  1997  [1992].  Personal,  Heritable  and  Real  Obliga- 
tions. An  obligation  is  strictly  personal,  when  none  but  the  ob- 
ligee can  enforce  the  performance,  or  when  it  can  be  enforced  only 
against  the  obligor. 

It  is  heritable  when  the  heirs  and  assigns  of  the  one  party 
may  enforce  the  performance  against  the  heirs  of  the  other. 

It  is  real  when  it  is  attached  to  immovable  property,  and 
passes  with  it  into  whatever  hands  it  may  come,  without  making 
the  third  possessor  personally  responsible. 

47  A.  520,  Lachman  &  Jacoby  vs.  Block  &  Bro.   et  al,;  C.  P.  3,  2G;  10  L.  514,  Hyde 
V8.  iDsurance  Co. ;  6  Toul.  435,  n.  399  et  suiv. 

Art.  1998  [1993].  Personal  to  one  Party  and  Heritable 
to  Other.  An  obligation  may  be  personal  as  to  the  obligee,  and 
heritable  as  to  the  obligor,  and  it  may  in  like  manner  be  heritable 
as  to  the  obligee,  and  personal  as  to  the  obligor. 

6  Toul.  434,  436. 

Art.  1999  [1994].  Presumed  Heritable.  Every  obliga- 
tion shall  be  deemed  to  be  heritable  as  to  both  parties,  unless  the 
contrary  be  specially  expressed,  or  necessarily  implied  from  the 
nature  of  the  contract. 

6L.  102;  9  A.  463;  22  A.  187. 

So  all  actions  arising  from  contract.    C.   '      Homestead.— The  right  of  widow  is  per- 
P.  22.  sonal.    Right  must  be  asserted  and  money 


Action  for  damages  for  assault  and  bat- 
tery heritable.  9  A.  468;  C.  P.  21,  22, 
113,  120;  12  A.  560,  Keane  vs.  Goldsmith, 
Haber  &  Co.,;  116  U.  S.  282,  Henderson 
vs.  Wads  worth. 


28  A.  832;  30  A.  669;  35  A.  371. 

Simple  and  conditional  obligations;  Per- 
sonal, heritable  and  real  obligations.   1763. 


Art.  2000  [1995].    Contracts  Requiring  Persona!  SIcill 
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Art.  2001.  Civil  Code  of  Louisiana. 

or  Attention  of  Obligor.  The  obligation  shall  be  presumed  to 
be  personal  on  the  part  of  the  obligor,  whenever,  iu  a  contract  to 
do,  he  undertakes  to  perform  anything  that  requires  his  personal 
skill  or  attention ;  in  this  case,  if  that,  which  was  to  be  done,  was 
not  solely  and  exclusively  for  the  use  or  gratification  of  the  obligee, 
the  obligation,  although  personal  to  the  obligor,  will  be  heritable 
against  the  heirs  of  the  obligee  for  the  equivalent  to  be  paid  or 
given  for  that  which  was  to  be  done. 

3  N.  S.  75,  Ferguson  vs.  Thomas. 

Art.  2001  [1996].  Contract  for  Personal  Gratification 
of  Obligee.  The  obligation  shall  be  presumed  to  be  personal  as 
to  the  obligee,  in  a  contract  to  do  or  to  give,  when  that  which  was 
to  be  done  or  given,  was  exclusively  for  the  personal  gratification 
of  the  obligee,  and  could  produce  no  benefit  to  his  heirs. 

6Toul.  499,  n.  404,  411. 

Art.  2002  [1997].    Contracts  Personal  as  to  Obligor. 

In  case  of  obligations  purely  personal  as  to  the  obligor,  if  he  have 
received  an  equivalent  that  can  be  appreciated  in  money  as  a  con- 
sideration, but  dies  before  the  performance  of  his  obligation,  his 
heirs  may  be  obliged  to  restore  it  or  its  value. 

Art.  2003  [1998].  Contracts  Personal  as  to  Obligee. 

In  like  manner,  if  the  obligation  be  purely  personal  as  to  the  ob- 
ligee who  dies  before  performance,  his  heirs  may  recover  from  the 
obligor  the  value  of  any  equivalent  he  may  have  received. 

Art.  2004  [1999].  Annuity.  An  obligation  to  pay  an 
annuity  to  a  certain  person  during  the  life  of  the  obligor,  is  per- 
sonal as  to  both,  and  is  extinguished  by  the  death  of  either. 

6  Toul.  467. 

Art.  2005  [2000].  Personal  Obligation  Imposed  by 
Testament  as  Condition.  A  merely  personal  obligation  to  do, 
imposed  by  testament  as  the  condition  on  which  a  legacy  is  to  take 
effect,  is  void,  if  the  legatee  die  before  performance,  or  before  he 
has  been  put  in  default ;  but  the  legacy  will  take  effect. 

169S,  2030. 

Art.  2006  [2001].  Fd.  But  if  what  is  to  be  done,  be  a 
thing  that  can  as  well  be  done  by  the  heirs  of  the  legatee  as  by 
him,  the  obligation  shall  be  heritable,  and  they  must  perform  it 
before  the  legacy  can  take  effect.  The  provisions  of  this  and  the 
preceding  article  relate  only  to  testamentary  dispositions. 

Art.  2007  [2002].  Contracts  for  Hire  of  Labor,  Skill  or 
Industry  and  of  Mandate  or  Partnership,  Are  Personal. 

All  contracts  for  the  hire  of  labor,  skill  or  industry,  without  any 
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Of  the  Different  Kinds  of  Obligations.  Art.  2012. 

distinction,  whether  they  can  be  as  well  performed  by  any  other  as 
by  the  obligor,  unless  there  be  some  special  agreement  to  the  con- 
trary, are  considered  as  personal  on  the  part  of  the  obligor,  but 
heritable  on  the  part  of  the  obligee. 

Contracts  of  mandate  and  partnership  are  mutually  personal. 

45  A.  1347,  1348,  Tete  vs.  Lanaux. 

Art.  2008  [2003].  Effect  of  Heritable  Obligations.  Her- 
itable  obligations  and  stipulations  give  to  and  impose  upon  heirs, 
assigns,  and  other  representatives,  the  same  duties  and  rights  that 
the  original  parties  had  and  were  liable  to,  except  that  beneficiary 
heirs  can  only  be  liable  to  the  amount  of  the  succession. 

C.  P.  27;  6.  L.  102;  19  A.  488. 

Art.  2009  [2004].  Assignability  of  Heritable  Obliga- 
tions. All  rights,  acquired  by  a  heritable  obligation,  may  be 
assigned;  this  assignment  may  be  made,  expressly  by  contract 
granting  such  right,  or  impliedly  by  the  conveyance  of  the  prop- 
erty to  which  they  are  attached. 

6  Toul.  477. 

By  the  Roman  law  obligations  could  only 
be  transmitted  by  universal  title;  never  by 
particular  title.    Mackleday,  Sec.  369. 

Art.  2010  [2005].  Real  Obligations.  When  obligations 
are  attached  to  immovable  property,  they  form  the  third  branch  of 
the  first  division  of  obligations  of  this  chapter,  and  are  called  real 
obligations. 

49  A.  143,  Bank  vs.  David. 

Art.  2011  [2006].  Real  Obligations  and  Rights  Pass 
with  the  Property*  Not  only  the  obligation,  but  the  right  re- 
sulting from  a  contract  relative  to  immovable  property,  passes  with 
the  property.  Thus  the  right  of  servitude  in  favor  of  immovable 
property,  passes  with  it,  and  thus  also  the  heir  or  other  acquirer 
will  have  the  right  to  enforce  a  contract  made  for  the  improvement 
of  the  property  by  the  person  from  whom  he  acquired  it. 

653;  3  Toul.  220;  44  A.  60,  Railroad.Co.  vs.  Railroad  Co.;  49  A.  143,  Bank  vs.  David. 

Art.  2012  [2007].  Real  Obligations;  How  Created.  Real 
obligations  may  be  created  in  three  ways : 

1.  By  the  alienation  of  immovable  property,  subject  to  a  real 
condition,  either  expressed  or  implied  by  law. 

2.  By  alienating  to  one  person  the  immovable  property,  and 
to  another,  some  real  right  to  be  exercised  upon  it. 

3.  By  the  creation  of  a  right  of  mortgage  upon  the  immovable 
property. 

All  these  contracts  give  rise  to  obligations  purely  real  on  the 
part  of  those  who  acquire  the  land,  under  whatever  species  of  title 
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they  possess  it ;  they  are  not  personally  liable,  but  the  real  prop- 
erty is,  and,  by  abandoning  it  to  the  obligee,  they  relieve  themselves 
from  all  responsibility. 

A  sale  subject  to  a  rent  charge,  or  to  a  right  of  redemption  as 
consideration  of  the  sale,  are  examples  of  the  first  kind  of  obliga- 
tions ;  servitudes,  the  right  of  use  and  habitation  and  usufruct,  are 
examples  of  the  second ;  and  the  several  kinds  of  mortgages,  and 
the  creation  of  rent  charge,  of  the  third. 

C.  P.  12,  61 ;  2  L.  92;  13  A.  2;  49  A.  143,  Bank  vs.  David. 

Art.  2013  [2008].  Id.  By  Express  Condition  on  Aliena- 
tion. The  real  obligation,  created  by  condition  annexed  to  the 
alienation  of  real  property,  is  susceptible  of  all  the  modifications 
that  the  will  of  the  parties  can  suggest,  except  such  as  are  for- 
bidden by  law.  These  conditions  are  either  conditions  precedent, 
which  suspend  the  operation  of  the  contract  until  they  are  per- 
formed, or  subsequent  and  resolutory,  which,  unless  they  are  per- 
formed, annul  the  contract.  These  will  be  more  fully  defined  in 
the  section  which  treats  of  conditional  obligations. 

V.  2020  et  seq, ;  49  A.  143,  Bank  vs.  David. 

A  vendor  in  selling  may  impose  upon  bis  I  The  vendor  may  limit  these   rights  to 

property  by  contract  rights  analo>?ous  to  I  owners   and    representatives   of    the   land 

public  rights  of  highway.  48  A.  184,  De  forming  the  subject  of  the  compact.  Ibid. 
Grilleau  vs.  Frawley.                                        | 

Art.  2014  [2009].  Id.  By  Condition  Implied  by  Law. 

There  are  also  conditions  implied  by  law,  which  create  a  real  obli- 
gation ;  such  as  the  obligation  to  pay  the  price  to  the  seller,  and  to 
furnish  roads  to  the  public. 

2626;  49  A.  143,  Bank  vs.  David. 


Art.  2015  [2010].  Id.  Bind  Property  After  Alienation 
wlien  Formalities  Observed.  Not  only  servitudes,  but  leases 
and  all  other  rights,  which  the  owner  had  imposed  on  his  land 
before  the  alienation  of  the  soil,  form  real  obligations  which  ac- 
company it  in  the  hands  of  the  person  who  acquires  it,  although 
he  have  made  no  stipulation  on  the  subject,  or  they  be  not  men- 
tioned in  the  act  of  transfer.  The  purchaser  may,  if  the  circum- 
stances permit  it,  have  relief  against  the  seller  for  concealment  of 
such  charges ;  but  the  law  establishes  the  rule  that  no  one  can 
transfer  a  greater  right  than  he  himself  has,  except  where  the 
neglect  of  some  formality  required  by  law  has  subjected  the  owner 
of  the  real  incumbrance  to  a  loss  of  his  right,  in  favor  of  a  creditor 
or  bona  fide  purchaser. 


2733;  2  L.  92;  49  A.  143,  Banli  vs.  David. 

A  judgment  creditor  who  seizes  leased 
property,  held  by  lessee  under  lease  not 
recorded,  may  collect  rents  notwithstanding 
lessee  has  given  rent  notes  which  are  out- 


standing.   30  A.  436,  Summers  &  Bramlns 
vs.  Clark. 

A  seizure  of  property  includes  a  seizure 
of  rents.  Ibid. 
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Op  the  Different  Kinds  of  Obligations.  Art.  2020. 

Art.  2016  [2011].  Id.  flortgages.  The  several  kinds  of 
mortgages  which  create  a  real  obligation,  and  the  rules  to  which 
they  are  subject,  will  be  found  in  the  corresponding  title  of  this 
book. 

3278  €t  seq. 

Art.  2017  [2012].  A  Rent  Charge,  created  by  way  of  con- 
dition  to  the  alienation  of  the  property,  has  been  hereinbefore 
explained.  But  a  rent  charge  may  be  created  and  imposed  on 
particular  property,  independent  of  any  alienation  of  it,  for  the 
security  or  extinguishment  of  a  debt ;  and  it  may  be  perpetual  or 
temporary,  and,  in  either  case,  forms  a  real  obligation,  which  passes 
with  the  land. 

2780,  2788. 

Art.  2018  [2013]  Id.  Becomes  Antichresis  when  Pos- 
session Given.  By  the  constitution  of  rent  charge,  the  possession 
of  the  property  does  not  pass  to  the  obligee  ;  it  is  merely  a  desig- 
nation of  the  property,  which  is  subject  to  the  obligation.  Should 
the  possession  be  delivered,  it  becomes  another  species  of  contract, 
called  antichresis,  the  rules  relative  to  which  are  found  under  the 
proper  head. 

3134,  3176. 

Art.  2019  [2014].  Real  Obligations  in  Some  Cases 
Are  also  Personal.  Considered  with  respect  to  those  who  have 
contracted  them,  some  real  obligations  are  also  personal ;  such  are 
those  created  by  mortgage  for  the  payment  of  a  debt.  Others  are 
strictly  real,  both  as  to  the  contracting  party  and  his  heirs  or  other 
successors.  A  mortgage  given  to  secure  the  debt  of  another,  with- 
out any  obligation  of  personal  responsibility,  is  an  example  of  this 
latter  kind.  But  no  real  obligation  is  personal,  as  to  a  subsequent 
possessor  of  the  property  on  which  it  is  created,  unless  he  has 
made  it  such  by  his  own  act. 

3297;  C.  p.  12. 

SECTION  3. 
Of  Simple  and  Conditional  Obligations, 
§1. 

GENERAL  PROVISIONS. 

Art.  2020  [2015].  Simple  Obligations  are  such  as  are  not 
dependent  for  their  execution  on  any  event  provided  for  by  the 
parties,  and  which  are  not  agreed  to  become  void,  on  the  happening 
of  any  such  event. 

7  Toul.  566;  eee  3  Savlgny  121  et  seq, 

ConditiOD  righto  can  no  more  be  affected  I  ^^  Conditio  est  causa  apposita  legato,  qtia  eZ' 
by  subBequent  laws  thao  uncondition.  8  1  istente  Itgatum  debetur^  deflciente  perimitur, 
SaT.492.  I  euepensa  suependltur."    Trop.  Hyp.  471. 
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Art.  2021  [2016].  Conditional  Obligations;  Suspensive. 
Resolutory  Conditions.  Conditional  obligations  are  such  as 
are  made  to  depend  on  an  uncertain  event.  If  the  obligation  is  not 
to  take  effect  until  the  event  happen,  it  is  a  suspensive  condition ; 
if  the  obligation  take  effect  immediately,  but  is  liable  to  be  defeated 
when  the  event  happens,  it  is  then  a  resolutory  obligation. 


Condition  precedent  (suspensive).  3.  N. 
S.  644,  Albert  vs.  Bayon;  3  N.  S.  223, 
Cornell  vs.  Hope  Insurance  Company ;  3  L. 
313;  10  R.  521;  11  A.  181;  23  A.  405. 

Resolutory  condition,  non-payment  of 
price,  not  afiected  by  want  of  registry.  32 
A.  461,  Stevenson  vs.  Brown. 

Suspensive  condition  that  title  shall  re- 


main in  vendor  until  all  the  price  is  paid. 
47  A.  1466,  Baldwin  vs.  Young,  sheriff. 

Resolutory  condition,  non-payment  of 
price,  prescription  runs  from  last  instal- 
ment. 39  A.  300,  Heirs  of  Pike  vs.  Char- 
rotte. 

Resolutory  condition,  non-payment  price, 
prescription  ten  years.  34  A.  989,  Edwards 
vs.  White. 


Art.  2022  [2017] .  Conditions,  whether  suspensive  or  reso- 
lutory, are  either  casual,  potestative  or  mixed. 

Art.  2023  [2018].  The  Casual  Condition  is  that  which 
depends  on  chance,  and  is  in  no  way  in  the  power  either  of  the 
creditor  or  of  the  debtor. 

C.  N.  1169  (lit.) ;  4  Toul.  523. 

Art.  2024  [2019].  The  Potestative  Condition  is  that 
which  makes  the  execution  of  the  agreement  depend  on  an  event 
which  it  is  in  the  power  of  the  one  or  the  other  of  the  contracting 
parties  to  bring  about  or  to  hinder. 

C.  N.  1170  (lit.) ;  38  A.  658,  State  ex  reL  Heptin^  vs.  Judge;  3  L.  313;  14  A.  549. 

Art.  2025  [2020].  A  Mixed  Condition  is  one  that  depends 
at  the  same  time  on  the  will  of  one  of  the  parties  and  on  the  will 
of  a  third  person,  or  on  the  will  of  one  of  the  parties  and  also  on  a 
casual  event. 

See  C.  X.  1171. 

Art.  2026  [2021].  Conditions  Are  Either  Express  or 
Implied.  They  are  express,  when  they  appear  in  the  contract; 
they  are  implied,  whenever  they  result  from  the  operation  of  law, 
from  the  nature  of  the  contract,  or^from  the  presumed  intent  of  the 
parties. 

Art.   2027    [2022].    Condition,  or  Hade  in  Contract. 

Whether  the  parties  intended  to  create  a  condition  or  only  to 
modify  the  obligation  without  making  its  existence  depend  on  the 
event,  must  be  determined,  in  doubtful  cases,  by  applying  the 
rules  hereinbefore  established  for  the  interpretation  of  obligations. 

1945. 

Art.  2028  [2023].  Conditional  Contract  Complete  by 
Assent.     The  contract  of  which  the  condition  forms  a  part  is,  like 
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all  others,  complete  by  the  assent  of  the  parties ;  the  obligee  has  a 
right  of  which  the  obligor  can  not  deprive  him;  its  exercise  is 
only  suspended,  or  may  be  defeated,  according  to  the  nature  of  the 
condition. 

3  A. 275,  Hall  V8.  LoreDte;  38  A.  330,  Beer  vs.  Light  and  Gas  Company;  14  A.  694; 
15  A.  646. 

Art.  2029  [2024].  Id.  Rights  Under  May  Be  Heritable 
or  Personal.  The  right,  described  in  the  last  preceding  article, 
is  heritable,  if  it  be  not  one  of  those  that  result  from  an  obligation, 
designated  in  the  preceding  section  as  a  personal  one. 

Art.  2030  [2025].   Legatee's  Rights  Under  Conditional 

Bequest.  The  right  acquired  by  a  legatee  under  a  conditional 
bequest,  is  the  same  as  that  given  to  an  obligee  by  contract,  and 
creates  a  corresponding  obligation  on  the  heirs  to  deliver  the 
legacy  on  the  happening  of  the  condition.  But  there  is  this  differ- 
ence, that  (except  the  case  provided  for  in  the  last  preceding  sec- 
tion, of  the  condition  to  do  a  merely  personal  act),  the  right  is  not 
transmitted  to  the  heirs  of  the  legatee,  in  case  he  die  before  the 
condition  happens,  unless  the  testator  has  expressed  a  different  in- 
tention. 

1626,1565,1566,2005;  30  A.  216,  Succession  of  Michon;  48  A.  158,  Succession  of 
McCan. 

Art.  2031  [2026].  Impossible,  Immoral  or  Illegal  Con- 
ditions. Every  condition  of  a  thing  impossible,  or  contra  bonos 
mores  (repugnant  to  moral  conduct)  or  prohibited  by  law,  is  null/ 
and  renders  void  the  agreement  which  depends  on  it. 

11,  1519,  1891,  1895;  10  L.  304,  Pain  vs.  Pllque;  17  A.  261;  35  A.  551,  City  vs.  Sugar 
Sugar  Shed  Co.;  35  A.  444,  Burbank  vs.  Jefferson  Gas  Co.;  3  M.  288,  Meunier  Vs. 
Duperron;  C.  N.  1172  (lit.);  35  A.  548,  New  Orleans  vs.  N.  O.  Sugar  Shed  Co.;  Duran- 
ton,  1. 1.,  n.  110. 


Conditions,  negatively  or  affirmatively, 
impossible.    Maclcleday,  Sec.  396. 

Impossible  conditions  in  a  will.    3  Sa- 
vlgny,  163,  Sec.  121. 

A     municipal    corporation    which    has 


agreed  with  a  railroad  company  to  remit 
a  bonus  and  to  receive  taxes  in  lieu  there- 
of can  not,  after  collecting  such  taxes^ 
claim  the  bonus  on  the  ground  that  immu- 
nity from  the  tax  was  illegal.  41  A.  907 > 
City  vs.  Railroad  Co. 


Art.  2032  [2027].  The  Condition  Not  to  do  a  Thing: 
Impossible,  does  not  render  void  the  obligation  contracted  under 
that  condition. 

C.  N.  1173  (lit.);  Poth.  Oblig.  n.  204;  5  Toul.  253;  6  Toul.  121, 151,  188,  516. 

Art.  2033  [2028].  Physical  and  Mora!  Impossibilities 
Only  are  intended  by  the  preceding  articles.  If  the  condition  be 
only  relatively  impossible,  that  is  to  say,  impracticable  by  the 
obligor,  only  from  the  want  of  skill,  strength  or  means,  but  prac- 
ticable by  another,  it  is  not  an  impossible  condition. 


1891. 
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Art.  2034  [2029]  Potestative  Condition  on  Part  of 
Obligor.  Every  obligation  is  null,  that  has  been  contracted,  on 
a  potestative  condition,  on  the  part  of  him  who  binds  himself. 

1530;  C.  N.  1174  (lit);  Poth.  OhUg.,  n.  47  et  205;  5  Toul.  273;  6  To  il.  524;  13  Toul. 
420;  L.  45,  Tit.  II.  108,  Sec.  2;  See  2024;  45  A.  776,  Consumers'  Ice  Co.  vs.  Jacques 
Trautman  &  Co. 


A  sale  for  a  price  to  be  fixed  by  experts 
thereafter  to  be  appointed  by  the  parties  is 
of  this  character,  and  damages  can  not  be  re- 
covered against  him  who  refuses  to  appoint 
the  expert.  Journal  Du  Palais,  1878,  p. 
1178,  case  Ephriam  C.  Lenois. 


Condition  of  city  with  railroad  company 
that  the  latter  shall  build  offices  and  ma- 
chine shops  not  violated  by  removal  of 
them  some  time  after  compliance.  136  U.  S. 
393,  T.  &  P.  Railroad  Co.  vs.  City  of  Mar- 
shall. 


Art.  2035  [2030].  Id.  Obligation  to  Arise  on  Obligor's 
Act.  The  last  preceding  article  is  submitted  to  potestative  condi- 
tions, which  make  the  obligation  depend  solely  on  the  exercise  of 
the  obligor's  will ;  but  if  the  condition  be,  that  the  obligor  shall  do 
or  not  do  a  certain  act,  although  the  doing  or  not  doing  of  the  act 
depends  on  the  will  of  the  obligor,  yet  the  obligation  depending 
on  such  condition,  is  not  void. 

3  Savigny,  129,  131. 

Art.  2036  ]2031].  Id.  Obligation  to  Terminate  at 
Obligor's  Will.  An  obligation  may  also  be  made,  by  consent  of 
the  parties,  to  depend  on  the  will  of  the  obligee  for  its  duration. 
Thus  a  lease  may  be  made  during  the  will  of  the  lessor,  and  a  sale 
may  be  made  conditioned  to  be  void,  if  the  vendor  chooses  to  redeem 
the  property  sold. 

2567. 

Art.  2037  [2032].  Performance  of  Conditions.  Every 
condition  must  be  performed  in  the  manner  that  it  is  probable  that 
the  parties  wished  and  intended  that  it  should  be. 

1950;  C.N.  1175  (lit.);  11  L.  374,  Durrive  vs.  Frere;  Po<h.  Obllg.  206,  233;  6  Toul. 
627,  633,  643;  3  L.  602;  2  A.  168. 


Art.  2038  [2033].    Time  for  Happening  of  Condition. 

When  an  obligation  has  been  contracted  on  condition  that  an  event 
shall  happen  within  a  limited  time,  the  condition  is  considered  as 
broken,  when  the  time  has  expired  without  the  event  ha\dng  taken 
place.  If  there  be  no  time  fixed,  the  condition  may  alwaj^s  be  per- 
formed, and  it  is  not  considered  as  broken,  until  it  has  become  cer- 
tain that  the  event  will  not  happen. 

C.  N.  1176  (lit.) ;  17  Laurent,  86;   11  Duranton,  65;  39  A.  271,  Gayden  vs.  L.  &  X., 
N.  O.  &  Texas  R.  R.;  1  A.  424;  3  A.  274. 


May  be  performed  after  a  lapse  of  eigh- 
teen years.    3  A.  275,  Hall  vs.  Lorente. 

Where    creditor    prevents   performance. 
Modern  Roman  Law,  p.  75.    (Tompkins.) 

A  ^rant  of  right  of  way  conditioned  to  be 
void  If  the  work  be  not  completed  in  a  year 


is  resolutory  and  the  rescission  must  be  sued 
for.  Performance  after  the  time  limited 
and  before  demand  for  rescission  is  suffi- 
cient. 39  A.  269,  Gavden  vs.  L.,  N.  O.  & 
T.  R.  R.  Co.;  30  A.  330,  Burr  vs.  Light  & 
Gas  Co. 
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Art.  2043. 


Art.  2039  [2034].  Id.  Event  Not  to  Happen  Within 
Time  Fixed.  When  an  obligation  has  been  contracted,  on  condi- 
tion that  a  particular  event  shall  not  happen  within  a  certain  space 
of  time,  that  condition  is  fulfilled,  when  that  time  is  elapsed  without 
the  event  having  taken  place ;  it  is  equally  fulfilled,  if,  before  the 
expiration  of  the  time,  it  be  certain  that  the  event  will  not  take 
place ;  and  if  the  time  be  not  fixed,  the  condition  is  not  complied 
with,  until  it  be  certain  that  the  event  will  not  happen. 

C.  N.  ini  (lit.);  Poth.  Oblig.,  n.  210,  211;  3  Toul.  315;  6  Toul.  651,  655. 

Art.  2040  [2035].  Prevention  of  Performance  by  Party 
Bound.  The  condition  is  considered  as  fulfilled,  when  the  fulfill- 
ment of  it  has  been  prevented  by  the  party  bound  to  perform  it. 

C.  N.  1178  (nearly  lit.);  Polh.  Oblig.,  n.  212,  214;  6  Toul.  616;  3  L.  601;  7  X.  S 
166;  4  R.  45. 


Art.  2041  [2036].  Retrospective  Effect  of  Performance 
of  Condition,  The  condition  being  complied  with,  has  a  retro- 
spective effect  to  the  day  that  the  engagement  was  contracted ;  if 
the  creditor  die  before  the  accomplishment  of  the  condition,  his 
rights  devolve  on  his  heirs. 

1699;  C.  N.  1179  (lit.) ;  2  R.  112.  Town  vs.  Syndics  of  Morgan;  Poth.  Oblig.,  n.  220; 
6  Toul.  543;  23  A.  405;  41  A.  9,  McKenzie  vs.  Bacon;  41  A.  11,  478. 


So  policies  of  insurance  vest  rights  as 
they  existed  at  the  date  of  the  contract. 
38  A.  219,  Succession  of  Moseraan. 


That  a  donation  beyond  the  disposable 
portion  after  the  death  of  donor,  may  be 
reduced,  is  a  resolutory  condition.  41  A. 
474,  Tessier  vs.  Rous^el. 


Art.  2042  [2037].  Conservatory  Acts  Pending  Condi- 
tion. The  creditor  may,  before  the  fulfillment  of  the  condition, 
perform  all  acts  conservatory  of  his  rights. 

C.  N.  1180  (lit.);  Poth.  Oblig.,  n.  222. 


Ttie  dissolution  of  sale  for  non-payment 
of  price  will  not  affect  inort^ges  created 
by  purchaser  beyond  subordinating  ttiem 
to  the  right  of  the  unpaid  vendor.  49  A. 
1020,  Succession  of  Phillips. 


Hence,  if  in  dissolving  the  sale  the  vendor 
is  condemned  to  restore  the  value  of  im- 
provements a  mortgage  by  the  vendee 
will  hold  good  as  to  the  improvements.  lb. 


II. 


OF  THB  SUSPENSIVE  CONDITION. 


Art.  2043  [2038].  Suspensive  Condition  Defined;  Ef- 
fect. The  obligation  contracted  on  a  suspensive  condition,  is  that 
which  depends,  either  on  a  future  and  uncertain  event,  or  on  an 
event  which  has  actually  taken  place,  without  its  being  yet  known 
to  the  parties. 

In  the  former  case,  the  obligation  can  not  be  executed  till 
after  the  event ;  in  the  latter,  the  obligation  has  its  effect  from  the 
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day  on  which  it  was  contracted,  but  it  can  not  be  enforced  until  the 
event  be  known. 

2038,  3301;  C.  N.  1181  (lit.,  except  last  clause);  Poth.  Obllg.,  198,  199,  202;  6  Toul. 
33,511,512;  15  A.  647. 


A  contract  made  in  one  State  subject  to  a 
suspensive  condition  in  another  is  a  cod- 
tract  subject  to  the  laws  of  the  latter.    36 


A.  362,  Mcllvaine  &  Spregel  vs.  Legare; 
2471. 


Art.  2044  [2039].  Risk  of  Thing,  Pending  Suspensive 
Conditions.  When  the  obligation  has  been  contracted  on  a  sus- 
pensive condition,  the  thing,  which  forms  the  subject  of  the  con- 
tract, is  at  the  risk  of  the  obligor,  until  the  event  which  forms  the 
condition  has  happened,  subject,  however,  to  the  following  restric- 
tions and  modifications  of  his  responsibility  : 

If  the  thing  be  entirely  destroyed,  without  the  fault  of  the 
debtor,  the  obligation  is  extinguished. 

If  the  thing  be  impaired,  without  the  fault  of  the  debtor,  it  is 
at  the  option  of  the  creditor,  either  to  dissolve  the  obligation,  or  to 
require  the  thing  in  the  state  in  which  it  is,  without  diminution  of 
the  price. 

If  the  thing  be  impaired,  through  the  fault  of  the  debtor,  the 
creditor  has  a  right  to  dissolve  the  obligation,  or  to  require  the 
thing  in  the  state  in  which  it  is,  with  damages. 

2467,  2219;  C.  N.  1182  (almost  similar.) 


When  a  sale  of  a  plantation  is  avoided  for 
non-payment  of  price  the  vendor  can  not 
recover  with  the  plantation  mules  put  on  it 
by  the  purchaser  on  the  ground  that  they 
are  immovables  by  destination.  36  A.  184, 
Shilby  vs.  Winder. 

A  policy  of  insurance  to  be  binding 
when  approved  by  a  designated  officer  is 
subject  to  a  suspensive  condition.  26  A. 
606,  Hunter  vs.  Buckner  &  Bro. 


On  a  resolution  the  acquirer  of  the  prop- 
erty owes  its  fruits  from  the  day  of  the  con- 
tract, and  the  other  parly  the  sum  received, 
with  interest.  31  A.  635,  in  the  matter  of 
the  Mechanics'  Society;  see  38  A.  766,  Mc- 
Kenzle  vs.  Bacon;  C.  C.  2561;  31  A.  167, 
Fox  et  al,  vs.  McKey ;  35  A.  112,  Nugent  & 
Co.  vs.  Buisson. 


§  III. 

OF  THE  KESULTORY  COKBITION. 

Art.  2045  [2040].  Resolutory  Condition  Defined; 
Effect.  The  dissolviiig  condition  is  that  which,  when  accom- 
plished, operates  the  revocation  of  the  obligation,  placing  matters 
in  the  same  state  as  though  the  obligation  had  not  existed. 

It  does  not  suspend  the  execution  of  the  obligation ;  it  only 
obliges  the  creditor  to  restore  what  he  has  received,  in  case  the 
event  provided  for  in  the  condition  takes  place. 

2561,  2130,  2041,  2038, 2051, 2566,  3301 ;  C.  N.  1183  (lit.) ;  41  A.  9,  McKenzie  vs.  Bacon ; 
41  A.  474,  Tessier  vs.  Roussel;  O.  C.  274,  83;  3  N.  S.  242,  Frisley  vs.  Sheridan;  1  N.  S. 
623,  By rd  vs.  Craig;  3  Toul.  516;  5  Toul.  52,  54,  280;  6  Toul.  508;  7  Toul.  36-1;  46  A. 
489;  2  A.  989;  6  A.  3;  9  A.  75,  87;  14  A.  342;  18  A.  470. 
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Art.  2047. 


Resolutory  condition  in  a  testament. 
1698. 

A  ^ant  of  right  of  way  by  private  contract 
requires  a  demand  to  resolve,  while  the 

f:rantee  is  not   bound  to  build  the  road. 
9  A.  272,  Gayden  vs.  Railroad  Co. 

Where  a  cause  of  resolution  exists  a  party 
may  do  voluntarily  what  he  may  be  forced 
to  do  by  suit.  6  A.  2,  Chretien  vs.  Richard- 
son; 39  A.  934,  Hamilton  vs.  Bank;  7  A. 
135,  Shields  vs.  Lafon. 

Rescission  can  not  enforced  unless  par- 
ties can  be  placed  in  same  condition.  7  A. 
65,  Leflore  vs.  Carson;  46  A.  489,  Bryant 
vs.  Stothart. 

The  unpaid  vendor  of  a  slave  sold  by  pri- 
vate act  unrecorded  may  enforce  the  implied 
dissolving  condition  against  his  vendee  to 
the  prejudice  of  the  mortgage  creditor  of 
the  latter.  12  A.  699,  Johnson  vs.  Blood- 
Worth;  41  A.  11,  McKenzie  vs.  Bacon. 

Vendor  resolving  sale  entitled  to  recover 
revenues.    41  A.  10,  McKenzie  vs.  Bacon. 

At  common  law  where  vendee  was  insol- 
vent and  had  no  idea  of  paying  for  goods  at 


the  time  of  purchase,  the  vendor  can  dis- 
afllrm  contract  against  assi^ee.  93  U.  S, 
631,  Donaldson  vs.  FarweTl;  3  McCrary- 
174. 

The  right  of  resolution  is  not  limited  to 
any  particular  kinds  of  property.  3.  A. 
666,  Chaffraix  &  Agar  vs.  Lafitte  &  Co. 

Non-payment  of  the  price  constitutes  a 
resolutory  condition  in  the  contract  of  sale, 
and  its  effect  is  in  no  manner  affected  by 
the  fact  that  the  vendor  has  failed  to  pre- 
sume his  privilege  or  mortgage  by  registry. 
32  A.  461,  Stevenson  vs.  Brown  e/  a/. 

Where  vendor  transfers  once  his  notes 
without  recourse  he  can  not  rescind  sale. 
40  A.  138,  Bank  vs.  Cage. 


BestUutio  in  integrum, 
vs.  Berlin. 


43  A.  537,  Ware 


Want  of  tender  in  action  to  rescind  for 
non-payment  must  be  pleaded  in  limine, 
43  A.  536,  Ware  vs.  Berlin. 


Where  only  a  part  of  the  price  is  due. 
A.  489,  Bryant  vs.  Stothart. 


49 


Art.  2046  ]2041].  Id.  Implied  in  Commutative  Con- 
tracts ;  Dissolution ;  Damages.  A  resolutory  condition  is 
implied  in  all  commutative  contracts,  to  take  effect,  in  case  either 
of  the  parties  do  not  comply  with  his  engagements ;  in  this  case 
the  contract  is  not  dissolved  of  right;  the  party  complaining  of  a 
breach  pf  the  contract  may  either  sue  for  its  dissolution,  with 
damages,  or,  if  the  circumstances  of  the  case  permit,  demand  a 
specific  performance. 

2485,  2561 ;  11  L.  101,  Ferrari's  Admx.  vs.  Lambeth;  C.  N.  1184;  2  N.  S.  606;  3  Toul. 
517;  6  Toul.  233;  7  Toul.  318;  8  L.  522;  47  A.  211,  Market  Company,  Ltd.,  vs.  City;  15  L. 
75;  IIR.  18;  12  A.  778. 


Tender  is  a  condition  precedent  to  rescis- 
sion. 33  A.  792,  Pugh  vs.  Canty  et  al. ;  6  R. 
450,  Gorham  vs.  Uayden;21  A.  425,  Latham 
vs.  Hicky;  5  R.  65,  Jones  vs.  Sidle:  46  A. 
490.  Bryant  vs.  Stothart. 

Vendee  may  sue  to  rescind  sale  in  case 
of    non-compliance.    R.    157,  Moreau  vs. 
Charwin. 

When  part  of  the  price  has  been  paid.  46 
A.  489,  Bryant  vs.  Stothart. 

When  property  is  retroceded  to  the  vendor 
in  satisfaction  of  the  unpaid  portion  of  the 
price,  it  comes  back  burdened  with  the 
mortgas^es  and  privileges  to  which  it  had 
been  subjected  while  in  thevendor^s  hands. 
82  A.  607,  Wilroot  vs.  Steamer  Ouachita 
Belle.  29  A.  607,  Hunter  vs.  Buckner  & 
Bro. 

The  resolutory  condition  does  not  inhere 


in  purchase  of  succession  property  by  heirs 
where  price  is  paid  by  charging  heritable 
share.  35  A.  546.  Wade  vs.  Murray. 

The  resolutory  condition  do^  s  not  pass 
with  transfer  of  notes  representing  the  price 
to  a  third  person,  unless  transferree  has 
been  specially  subrogated,  40  A.  140,  Bank 
vs.  Cage;  39  A.  935.  Hamilton  vs.  Bank;  38 
A.  683,  Castle  vs.  Floyd. 

In  actions  of  rescission  all  the  parties  to 
the  transaction  are  necessary  parties  to  the 
suit.  32  A.  107,  Stockmeyer  &  Co.  vs. 
Werdner. 

Under  rescission  evicted  vendee  owes 
rents  and  revenues.  41  A.  6,  McKenzie  vs. 
Bacon. 

Want  of  tender  in  action  to  rescind  must 
be  pleaded  in  limine,  43  A.  536,  Ware  vs. 
Berlin. 


Art.  2047  [20421.  Id.  Dissolution  Demandable  by  Suit 
or  Exception ;  Dissolution  of  Right.  In  all  cases  the  disso- 
lution of  a  contract  may  be  deinanded  by  suit  or  by  exception ; 
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and  when  the  resolutory  condition  is  an  event,  not  depending  on 
the  will  of  either  party,  the  contract  is  dissolved  of  right ;  but,  in 
other  cases,  it  must  be  sued  for,  and  the  party  in  default  may, 
according  to  circumstances,  have  a  further  time  allowed  for  the 
performance  of  the  condition. 

8  L.  522;  13  L.  249;  12  R.472;  14  A.  427;  C.  N.  1184,  Domat,  L.  I.,  T.  4,  Sec.  4,  n. 
18;  6  Toul.  Sec.  580;  Orleans  log.  Co.  vs.  Lafferanderie,  12  R.  472. 

If  one  of  the  terms  of  a  charter  be  violated 
the  other  contracting  party  (the  State)  may 
sue  for  forfeiture.  ^  A.  958,  State  ex  rel. 
Lannes  vs.  Attorney  General. 

The  resolutory  condition  is  prescribed 
only  by  ten  years  and  is  not  affected  by  the 
prescription  of  the  notes  given  for  the  price. 

^ ^^^  _^ , ^^  _^    , ^^      28  A.  740,  School  Directors  vs.  Anderson; 

vohmtarilf so  Us   to   defeat 'intermediate  j  3^  ^'  5J73,  Gay  den  vs.  R.  R.  Co. 

mortgages,  etc.     6  A,  2,  Chretien  vs.  Rich-   \       u.^k*  ♦rv  ^<.^««^  a^^c  «^*  ^r.  «,«fi,   f«.an<. 
^-y?™.^    A    TQx    oA^^ji.  ««    r^#v.«.  'JO  A  Right  to  resciud  docs  uot  go  with  trans- 

QSid    UnmiUnr,^^    Tinnir  '^r  of  notc.    38  A.  588,  CasUc  vs.  Floyd, 


Further  time  allowed.  2  N.  S.,  607, 
Turner  vs.  Collins ;  7  A.  477.  Chalon  vs. 
Walker. 

Time  refused,  Servell  vs.  Hermen,  Syndic, 
8  Rob.  216. 

Whenever  a  necessary  cause  for  a  disso- 
lution exists  the  purchaser  may  rescind  the 
contract,  with  the  consent   of  the  vendor 


934,  Hamilton  vs.  Bank. 

Where  action  to  rescind  Is    prescribed. 
23  A.  539,  Nash  vs.  Muggah. 


89  A.  934,  Hamilton  vs.  Bank. 


SECTION  4. 
Of  Limited  and  Unlimited  Obligations,  as  to  the  Time  of  their  Performance. 

Art.  2048  [2013].  Term.  The  time  given  or  limited  for 
the  performance  of  an  obligation,  is  called  its  term. 

Le  terme  de  grace  "  II  est  de  grace  lorqull  j  Where  $35,000  Is  loaned  to  be  paid  In  five 
n^en  fait  partle ;  puta  lorsquU  a  ete  ascorde  |  Instalments  but  with  the  reserved  right  of 
depuls  par  le  prince  au  par  le  judge  a  la  the  creditor  to  call  In  whole  debt,  the  debt 
requisition  du  deblieur.*' Poth  Obl.  No. 229,  i  Is  due  at  once  and  prescription  runs  from 
p.  115.  '  date.    41  A.  384;  6  S.  658,  McGinty  vs.  Suc- 

I  cession  of  Henderson. 

Art.  2049  [2044].  Term  Fixed  by  Time  or  Certain 
Event.  A  term  may  not  only  consist  of  a  determinate  lapse  of 
time,  but  also  of  an  event,  provided  that  event  be  in  the  course  of 
nature,  certain ;  if  it  be  uncertain,  it  forms  a  condition. 

3  A.  31,  Purton  vs.  X.  O.  &  Carrollton  R.  R.  Co. 

Art.  2050  [2045].  When  no  Term  is  Fixed  by  the  parties 
for  the  performance  of  the  obligation,  it  may  be  executed  imme- 
diately, unless,  from  the  nature  of  the  act,  a  term,  either  certain  or 
uncertain,  must  be  applied.  Thus,  an  obligation  to  pay  money, 
without  any  stipulation  for  time,  may  be  enforced  at  the  will  of 
the  obligee.  But  a  promise  to  make  a  crop  of  sugar  is  necessarily 
deferred,  until  the  uncertain  period  when  the  cane  shall  be  fit  to  cut. 

Where  the  time  of  delivery  Is  not  fixed  I  date  of  contract.  10  A.  264,  Bartley  vs.  X 
the  law  Implies  a  reasonable  time  from  the  |  O. :  38  A.  336,  Beer  vs.  Light  &  Gas  Co. 

Art.  2051  [2046].  The  Term  Differs  from  the  Condition, 

inasmuch  as  it  does  not  suspend  the  engagement,  but  only  retards 
its  execution. 

2046,  2125,  2906;  C.  X.  1185  (lit.);  6  Toul.  214;  11  Toul.  73;  14  Toul.  107. 
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Art.  2052  [2047].  Debt  not  Demandable  before  Term. 

What  is  due  only  at  a  certain  time,  can  not  be  demanded  before  the 
expiration  of  the  intermediate  time ;  but  what  has  been  paid  in 
advance  can  not  be  redemanded. 

2168,  2917,  2965;  C.  N.  1186  (lit,);  Poth.  Oblig.,  n.  227,  230,  232,  547;  6Toul.  676;  11 
Toul.  75;  49  A.  943,  Bank  vs.  Brewing  Assn. 

suspensively  appeals,  the  lower  court  will 
be  prohibited  from  ordering  execution, 
though  the  debt  has  subsequently  matured, 
until  the  appellate  court  has  passed  on  the 
question  of  prematurity.  31  A.  121,  State 
ex  rel  Merz  ts.  Judge. 


Judgment  can  not  be  had  on  a  debt  not 
yet  due.    29  A.  628,  Walmsley  vs  Hunter. 

Where  an  injunction  restraining  a ^./<7. 
on  the  ground  that  the  debt  is  not  due  is 
dissolved,  and  the  plaintiff  in  injunction 


Art.  2053  [2048].  Term  Presumed  in  Debtor's  Favor. 

The  term  is  always  presumed  to  be  stipulated  in  favor  of  the  debtor, 
unless  it  result  from  the  stipulation,  or  from  circumstances,  that  it 
was  also  agreed  upon  in  favor  of  the  creditor. 

Poth.  Oblig.  233,  520;  C.  N.  1187  (lit.)  35  A.  122,  Eugster  &  Co.  vs.  West  &  Co. 

Art.  2054  [2049].  Cession  of  Property  Matures  Debts. 

Wherever  there  is  a  cession  of  property,  either  voluntary  or  forced, 
all  debts  due  by  the  insolvent  shall  be  deemed  to  be  due,  although 
contracted  to  be  paid  at  a  term  not  yet  arrived ;  but  in  such  case, 
a  discount  must  be  made  of  the  interest  at  the  highest  conventional 
rate,  if  none  has  been  agreed  by  the  contract. 

1  L.  500,  Atwill  vs.  Belden;  8  L.  582,  Millaudon  vs.  Foucher;  0.  C,  p.  276,  a.  88; 
14  A.  96,  Kleinwort  &  Cohen  vs.  Klingender  Brothers;  10  R.  533;  10  A.  324;  13  A.  526; 
14  A.  96. 

Suit  and  attachments  against  sureties  be-  |  theory  that  the  insolvency  of  the  debtor 
fore  the  time  flxed  by  their  contract  for  matures  the  debt.  49  A.  934,  Bank  vs. 
payment   can  not  be    maintained  on  the  |  Brewing  Co. 

Art.  2055  [2050].    Failure  of  Security  Before  Maturity 

of  Debt.  If  a  debt  be  contracted  to  be  paid  at  a  term,  and  a 
security  be  given  for  the  payment,  if,  from  whatever  cause,  the 
security  should  fail,  or  be  rendered  insufiScient,  the  creditor  may, 
before  the  obligation  is  due,  exact  either  that  good  security  be 
given  or  that  the  debt  be  immediately  paid. 

3043;  Poth.  Oblig.,  n.  392. 

Suits  and  attachments  against  sureties 
before  the  time  fixed  by  their  contract  for 
payment    can  not  be    maintained  on  the 


theory  that  the  insolvency  of  the  principal 
debtor  matures  the  debt.  49  A.  934,  Bank 
vs.  Brewing  Co. 


Art.  2056  [2051].  Id.  When  Determinate  Person  Re- 
quired as  Surety.  If  the  contract  be  to  give  good  security,  and 
a  person  be  afterwards  given  as  such  security  who  fails,  the  provi- 
sion of  the  last  preceding  article  takes  effect ;  but  when  security  is 
given  of  a  determinate  person,  then  there  is  no  action  given  on  the 
failure  of  the  surety. 

3043. 

Art.  2057  [2052].  Last  Day  of  Term;  Sunset;  Busi- 
ness Hours.     Where  a  term  is  given  or  limited  for  the  perform- 


Digitized  by 


Google 


Art.  2058.  Civil  Code  of  Louisiana. 

ance  of  an  obligation,  the  obligor  has  until  sunset  of  the  last  day 
limited  for  its  performance,  to  comply  with  his  obligations,  unless 
the  object  of  the  contract  can  not  be  done  after  certain  hours  of 
that  day. 

7  M.  460,  Durnford  vs.  Patterson;  8  N.  S.  36;  7  N.  S.  641,  Kenner  et  al.  vs.  Their 
Creditors;  24  A.  236. 

Fractions  of  a  day  are  sometimes  consid-  1  104  U.  S.  469,  Louisville  vs.  Portsmouth 
ered  when  substantial  justice  requires  it.  |  Savings  Bank. 

Art.  2058  [2053].  Term  of  Number  of  Days;  Compu- 
tation. When  the  contract  is  to  do  the  act  in  a  certain  number 
of  days,  or  in  a  certain  number  of  days  after  the  date  of  the 
contract,  the  day  of  contract  is  not  included  in  the  number  of  days 
to  be  counted,  and  the  obligor  has  until  sunset  of  the  last  day  of 
the  number  enumerated  for  the  performance  of  his  contract,  with 
the  exception  contained  in  the  last  preceding  article. 

3  A.  527. 

Art.  2059  [2054].  Notice  of  Certain  Number  of  Days; 
Computation,  Where  the  obligation  is  not  to  do  a  thing,  with- 
out a  notice  of  a  certain  number  of  days,  or  until  after  so  many 
days,  neither  the  day  of  the  contract  nor  the  day  of  its  performance 
are  calculated. 

Delays  in  a  citation,   how  counted.    C.  I      Delay  in  which  something  is  to  l>e  done 
P.  180.  I  or  answer  made.    C.  P.  318. 

Art,  2060  [2055].  Months,  Computation  of.  Where  the 
term  referred  to  by  the  contract  consists  of  one  or  more  months,  the 
parties,  if  they  have  not  made  any  other  explanation,  shall  be 
deemed  to  have  meant  months,  in  the  order  in  which  they  stand  on 
the  calendar  after  the  date  of  the  obligation,  and  with  the  number 
of  days  such  months  respectively  have. 

This  article  does  not  apply  to  bills  of 
exchange  and  promissory  notes.  2  R.  120, 
Wagner  vs.  Kenner. 

Art.  2061  [2056].  Years,  Computation  of.  When  the 
term,  referred  to  in  the  contract,  consists  of  one  or  more  years,  the 
calendar  year  shall  be  presumed  to  have  been  intended. 

(As  amended  by  Act  87  of  1871.) 


SECTION  5. 
Of  Conjunctive  and  Alternative  Obligations, 

Art.  2062  [2057].  Contract  Contemplating:  Several 
Things.  When  several  different  things  form  the  object  of  a  con- 
tract, it  is  either  conjunctive  or  alternative. 
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Art.  2063  [2058].    A  Conjunctive  Oblis^ation  is  one  in 

which  the  several  objects  in  it  are  connected  by  a  copulative,  or  in 
any  other  manner  which  shows  that  all  of  them  are  severally  com- 
priised  in  the  contract.  This  contract  creates  as  many  different 
obligations  as  there  are  different  objects  ;  and  the  debtor,  when  he 
wishes  to  discharge  himself,  may  force  the  creditor  to  receive  them 
separately. 

6  Tou).  718. 

Art.  2064  [2059].  Object  an  Aggregate,  viz.:  a  Flock 
of  Sheep,  etc.  But  if  several  things  be  comprehended  in  one 
general  name  in  the  contract,  it  is  not  conjunctive.  The  sale  of  a 
flock  of  sheep,  or  the  stock  on  a  farm,  are  examples  of  this  excep- 
tion. 

6  Toul.  718. 

Art.    2065    [2060].     Same    Payable   in    Instalments. 

Where  a  sum  is  promised  to  paid  at  different  instalments,  a  con- 
junctive obligation  is  created,  and  the  payment  may  be  severally 
paid  or  enforced.  Rents,  payable  at  fixed  periods,  come  also  under 
this  rule. 

6  Toul.  719. 

Articles  90  and  156  0.  P.,  do  not  conflict  I  suit  for  each  instalment.    2  R.  207,  Bran- 
wlth  this  article  so  as  to  prevent  a  separate  |  dagee  vs.  Chamberlain. 

Art.  2066  [2061].  Alternative  Oblis^ation.  But  where  the 
things,  which  form  the  object  of  the  contract,  are  separated  by  a 
disjunctive,  then  the  obligation  is  alternative.  A  promise  to  deliver  a 
certain  thing,  or  to  pay  a  specified  sum  of  money,  is  an  example  of 
this  kind  of  obligation. 

Ubi  verba  conjucta  non  sunt  sufficit  al- 
terutrnm  esse  factum.  L.  50,  T.  17,  L.  110, 
Sec.  3. 

Art.  2067  [2062].  Delivery  of  Either  Object.  The  debtor 
in  an  alternative  obligation  is  discharged  by  the  delivery  of  one  of 
the  two  things  that  were  comprised  in  the  obligation. 

C.  N.  1189  (lit.) ;  Poth.  Oblig.,  n.  245,  246. 

Art.  2068  [2063].  The  Option  belongs  to  the  debtor,  unless 
it  has  been  expressly  granted  to  the  creditor. 

3  Toul.  260;  5  Toul. 500;  6  Toul.  140,  721;  Foth.  Oblig.,  n.  247,  248,  287;  C.  N.  1190 
(lit.). 

Art.  2069.  [2064J.  Delivery  Partly  of  One  Object, 
Partly  of  Other  Not  Allowed.  The  debtor  may  exonerate 
himself  by  delivering  one  of  the  two  things  promised,  but  he  can 
not  force  the  creditor  to  receive  a  part  of  the  one,  and  a  part  of  the 
other. 

Poth.  Oblig.,  n.  249,  n.  562;  6 Toul.  360,  721;  0.  N.  1191  (lit.). 
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2070    [2065].   When  One  Object  Legally  Impossible. 

The  obligation  is  pure  and  simple,  although  contracted,  in  an 
alternative  manner,  if  one  of  the  two  things  promised  could  not  be 
the  object  of  the  obligation. 

Poth.  Oblig.,  n.  249;  6  Tool.  724;  0.  N.  1192  (*'Sujet"  de  L'obUgatlon). 

Art.    2071    [2066].   Destruction    of  One  Object.    The 

alternative  obligation  becomes  pure  and  simple  if  one  of  the 
things  promised  be  destroyed,  even  through  the  fault  of  the  debtor, 
or  can  no  longer  be  delivered.  The  price  of  that  thing  can  not  be 
oflFered  in  its  stead. 

If  both  the  things  be  destroyed,  and  the  debtor  be  in  fault 
with  regard  to  one  of  them,  he  must  pay  the  price  of  that  one 
which  was  destroyed  the  last. 

Poth.  Obllg.,  n.  250,  252,  562,  657;  6  Toul.  725,  727;  7  Toul.  521;  0.  N.  1193  (lit.). 

Art.  2072  [2067].  Destruction  When  Option  Belongs 
to  Creditor.  When,  in  the  cases  provided  for  in  the  preceding 
article,  the  option  was  given  by  agreement  to  the  creditor ;  either 
only  one  of  the  things  is  destroyed;  and  then,  if  it  be  with- 
out the  fault  of  the  debtor,  the  creditor  must  have  that  one  which 
remains ;  if  the  debtor  be  in  fault,  the  creditor  may  demand  the 
thing  that  remains,  or  the  price  of  that  which  is  destroyed  ; 

Or  both  the  things  are  destroyed ;  and  then,  if  the  debtor  be 
in  fault  with  regard  to  both,  or  even  with  regard  to  one  of  them 
alone,  the  creditor  has  his  option  to  demand  the  price  of  either  of 
them. 

C.  N.  1194  (lit);  Poth.  Obllg.,  n.  253;  6  Toul.  728,  729. 

Art.    2073    [2068].    Destruction    of   Both  Objects.    If 

both  the  things  be  destroyed  without  the  fault  of  the  debtor,  and 
before  he  has  delayed  the  delivery,  the  obligation  becomes  extinct. 

Poth.  ObliK.,  n.  253;  6  Toul.  728,  729;  C.  N.  1195  (lit.  but  qualified  "  conlorm§ment 
k  Particle  1302")  (C.  N.) 

^^  Delayed  "  means  put  In  default.     See  i 
French  text  of  Code  of  1825,  and  C.  N.  1194.   | 

Art.  2074  [2069].  Where  More  than  Two  Objects.  The 

same  principles  apply  to  cases  where  there  are  more  than  two 
things  comprised  in  the  alternative  obligation. 

C.  y.  1196  (lit.;. 

Art.  2075  [2070].    Several  Terms;  Different  Elections. 

Where  several  alternative  obligations  are  divided  for  their  execu- 
tion by  diflferent  terms,  there  the  election  of  one  alternative  for  one 
of  the  terms  does  not  oblige  the  parties  to  make  the  same  election 
for  the  others. 

482 

Digitized  by  VjOOQIC 


Op  the  Different  Kinds  of  Obugations.         Art.  2080. 

Art.  2076  r2071].  Testamentary  Disposition ;  Differ- 
ent Legatees  Construed  Conjunctively.  If  an  obligation  or 
testamentary  disposition  be  made  to  diflferent  obligees,  or  legatees, 
or  heirs,  in  the  alternative,  such  obligation  shall  be  deemed  to  pro- 
ceed from  error  in  wording  of  the  obligation  or  will,  and  shall  be 
construed  conjunctively. 

1712. 

SECTION  6. 
Of  Several  Obligations,  Joint  Obligations,  and  Obligations  in  Solido. 

§1. 

*  GENERAL  PROVISIONS. 

Art.  2077   [2072].     Joint   and    Solidary   Obligations. 

Where  there  are  more  than  one  obligor  or  obligee  named  in  the 
same  contract,  the  obligation  it  may  produce  may  be  either  several 
or  joint  or  in  solido,  both  as  regards  the  obligor  and  the  obligee. 


a  common  affair  are  )i)Ound  to  bim  in  solido. 


Surety  by  endorsement  on  note  bound  in 
solido.  24  A.  467,  Rogers  &  Woodall  vs. 
Gibbs. 

Several  principals  employing  an  agent  in 


Obligations  in   solido   never  presumed. 
2093. 


Art.  2078  [2073].  Several  Obligations  on  the  Part  of 
the  Obligors.  Several  obligations  are  produced,  when  what  is 
promised  by  one  of  the  obligors,  is  not  promised  by  the  other,  but 
each  one  promises  separately  for  himself  to  do  a  distinct  act ;  such 
obligations,  although  they  may  be  contained  in  the  same  contract, 
are  considered  as  much  individual  and  distinct  as  if  they  had  been 
in  diflferent  contracts,  and  made  at  diflferent  times. 

3  A.  162;  14  A.  828;  23  A.  413. 


Wben  several  sureties  bind  tbemselves 
eacb  for  a  part  only  of  tbe  entire  bond, 
these  obligations  inter  sese  are  several,  not 


solidary.     33   A.  732,  Teutonia   National 
Bank  vs.  Wagner  et  al. 


Art.  2079  [2074].  Id-  Toward  the  Obligees.  In  like 
manner,  a  contract  may  contain  distinct  obligations  to  perform  dif- 
ferent things  in  favor  of  several  persons ;  the  obligations  in  this 
case  are  several  and  unconnected,  and  each  obligee  has  his  separate 
and  distinct  remedy  on  the  obligation  created  toward  him  indi- 
vidually. 

12  R.  568;  23  A.  413. 

Wliere  such  obligation  is  given  in  favor 
of  two,   to  recover  damages,  if   one  sue 


beTore  tlie  other,  he  can  only  recover  one- 
half.  12  R.  563,  Irish  vs.  Wright  and  others. 


Art.   2080  [2075].    Joint  Obligation,  On  Part  of  the 
Obligors.     When  several  persons  join  in  the  same  contract  to  do 


•  These  provisions  govern  oommercial  paper,  drawers  of  drafts,  etc.    16  A.  474, 
Shreveport  vs.  Gooch. 
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the  same  thing,  it  produces  a  joint  obligation  on  the  part  of  the 
obligors. 

10  R.  14;  15  L.  154;  3  A.  162,  851 ;  14  A.  828;  48  A.  747,  SccceiBSon  of  Heymel. 

Notes  for  land  or  an  agreement  warrantinj 
payment  of  such  notes  is  joint.  14  L.  83. 
Barthet  vs.  Andry. 


A  promise  by  obligors  to  pay  one-seventk 
of  the  price  of  certain  land  is  several.  8 
A.  168,  Fuselier,  Administrator,  vs.  Lacour. 


Art,  2081  [2076].  Id.  In  Favor  of  0blis:ee5.  When  one 
or  more  persons  make  an  obligation  to  several  persons  for  the  per- 
formance of  something  for  the  common  benefit  of  all  the  obligees^ 
it  creates  an  obligation  which  is  joint  in  favor  of  the  obligees. 

12  R.  563. 

One  of  several  joint  obligees  may  sae  for 
his  interest.    38  A.  871,  Hinks  vs.  Converse. 

Art,  2082  [2077].  Obligation  In  Solido,  On  Part  of 
Obligors.  When  several  persons  obligate  themselves  to  the 
obligee  by  the  terms  in  solido^  or  use  any  other  expressions,  which 
clearly  show  that  they  intend  that  each  one  shall  be  separately 
bound  to  perform  the  whole  of  the  obligation,  it  is  called  an  obliga- 
tion in  solido  on  the  part  of  the  obligors. 

2093,  2161;  115  U.  S.  278,  Henderson  vs.  Wadsworth;  5  L.  120,  Mayor,  etc.,  vs.  Rip- 
ley; 12  M.  216,  Dean  vs.  Smith;  RecopUacion,  L.  5,  T.  16,  L.  1;  30  A.  404,  Boullt  vs. 
Sarpy  et  al ;  12  R.  183;  21  A.  127. 

Joint  owners  of  a  plantation   are   only  I  Reynolds  vs.  Romley. 
bound  for  their  virile  shares.     3  R.  201,  | 

Art.  2083  [2078].  Id.  In  Favor  of  Obligees.  In  like  man- 
ner, when  the  obligor  contracts  expressly,  or  by  using  the  techni- 
cal words  in  solido^  that  he  will  give  to  either  one,  or  to  all  of 
several  obligees  the  right  of  enforcing  the  obligation  against  him, 
it  creates  an  obligation  in  solido  in  favor  of  the  obligees. 


or  THE  RULES  WHICH  QOVSRN  SEVERAL  OBLIGATIONS,  AND  JOINT  OBLIGATIONS. 

Art.  2084  [2079].  Several  Obligations;  Effects  of.  Sev- 
eral  obligations,  although  created  by  one  act,  have  no  other  eflfects 
than  the  same  obligations  would  have  had,  if  made  by  separate 
contracts ;  therefore  they  are  governed  by  the  rules  which  apply  to 
all  contracts  in  general. 

3  A.  162,  Fuselier  vs.  Lacour. 

Rules  governing  several  and  joint  obliga-  I  33  A.    735,   Teutonia   National   Bank  vs. 
tions.    See  32  A.  227,  Buckner  vs.  Beaird ;  |  Wagner. 

Art.  2085  [2080].  Joint  Obligors  Must  All  be  Made  De- 
fendants. In  every  suit  on  a  joint  contract,  all  the  obligors  must 
be   made  defendants,  and  no  judgment  can  be  obtained  against 
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Art.  2087. 


any,  unless  it  be  proved  that  all  joined  in  the  obligation,  or  are  by 
law  presumed  to  have  done  so. 

3  L.  437,  Barrow  vs.  Norwood;  3  L.  274, Prall  vs.  Peets,  Curator;  14  L.  364;  8 R.  26; 
14L.  33;  8L.  523;  16  J..  119;  13  L.  482;  5R.  224;  6R.  361;  7  R.  181;  6  A.  423;  16  A.  6; 
18  A.  129;  21  A.  616;  22  A.  383. 


Not  now  necessary  to  make  all  joint  obli- 
fifori  parties  to  the  salt.  Acts  of  1870,  No. 
103,  and  found  in  Acts  of  1871,  p.  18,  Sec. 
2.  Nor  obligees.  38  A.871,  Hincks  et  al. 
vs.  Converse  et  al. 

When  one  of  several  joint  obligors  lives 
out  of  the  State  he  need  not  be  made  a  party 
defendant.  7  A.  640,  In  the  matter  of 
James  OTlaberty,  an  absentee. 

When  one  joint  obligor  assumes  the  whole 
debt  che  other  need  not  be  made  a  party. 

Curator  ad  Jioc  for  absentee.  6  A.  648, 
Ackley  vs.  Heirs  of  Lyons;  46  A.  281,  But- 
ler vs.  Washington. 

Non-joinder  is  a  dilatory  esLception.  2  R. 
380,  Rothschild  et  al.  vs.  Bowers. 

Suit  may  be  brought  at  the  domicile  of 
any  one  of  the  joint  obligors.  C.  P.  165,  No.  6. 

Partners  during  the  existence  of  the  part- 
nership.   14  A.  497,  Key  vs.  Box  et  al. 

Joint  obligors.  32  A.  226,  Buckner  vs. 
Bealrd. 


If  plaintiff  does  not  appeal  from  a  judg- 
ment dismissing  one  joint  obligor,  a  non- 
suit will  be  ordered  when  case  comes  up 
against  the  other.  3  R.  27,  Thompson  vs. 
Chretien  et  al. 

All  the  stockholders  in  an  incorporated 
company  must  be  made  parties.  17  L.  406, 
Reynolds,  Byrne  <t  Co.  vs.  Feliciana  Steam- 
boat  Co. 

All  partners  must  be  made  parties  to  the 
suit.    10  R.  430,  Dougaat  vs.  Desangle. 

Joint  obligors  may  be  separately  sued. 
30  A.  396,  Mitchell  vs.  D'Armond;  Acts  of 
1871,  p.  18. 

One  of  several  joint  creditors  may  alone 
recover  possession  from  a  mere  trespasser. 
81  A.  74,  Lannes  vs.  Courege. 

Joint  principals  of  a  common  agent  may 
join  in  the  demand  for  an  account.  31  A.  305, 
Louisiana  Board,  etc.,  vs.  Dupuy  et  al. 


Art.  2086  [2081].  Judgment  on  Joint  Obligation.    In 

a  suit  on  a  joint  obligation,  judgment  must  be  rendered  against 
each  defendant  separately,  for  his  proportion  of  the  debt  or  dam- 
ages, if  the  suit  resolve  itself  into  damages.  If  the  suit  be  for  a 
specific  performance,  each  defendant  may  be  compelled  to  execute 
his  proportion  of  the  obligation,  if  the  nature  of  the  case  permit 
and  justice  require  it.  The  proportion,  meant  by  this  and  the  suc- 
ceeding articles,  is  calculated  by  the  number  of  the  obligors,  each 
one  answering  for  an  equal  part,  unless  the  parties  have  expressed 
a  diflferent  intention. 

3  L.  438,  Barron  us.  Norwood;  3  L.  283,  PraU  vs.  Feet's  Curator. 

In  a  suit  for  rescission  of  sale  against 
vendors  and  holders  of  notes  not  joint.  9 
R.  348,  Amis  vs.  Bank  of  Louisiana. 

Art.  2087  [2082].  Id.  Where  One  Obligor  Has    Paid 
Judgment  Must  be  in    Solido   for  the  Costs.     If  one  of 

the  obligors  in  a  joint  obligation  has  performed  or  discharged 
his  part  of  the  obligation,  although  he  must  be  joined  in 
the  suit,  on  account  of  the  eventual  interest  he  has  for  the  repeti- 
tion of  his  payment,  if  the  contract  be  disproved  or  annulled ;  yet, 
if  the  contract  be  affirmed,  the  defendant,  who  has  paid  his  pro- 
portion or  performed  his  part,  shall  have  judgment.  The  judg- 
ment for  the  costs  is  in  solido  against  all  the  defendants,  who  have 
not  paid  or  performed  their  parts. 


11  A.  718;  16  L. 119. 

The  reason  is  he  may  recover  bacli  if  It 
appear  that  he  is  not  bound.  3  R.  140, 
Drew  vs.  Atchison  et  als. 


As  to  judicial  bonds  see  Act  108  of  1870 
(p.  18  of  the  Acis  of  1871). 
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ICI. 


OF  THE  RULES  WHICH  GOVERN  OBLIGATIONS  BETWEEN  CREDITORS  IN  SOLIDO. 

Art.  2088  [2083].  Obligation  in  Solido  in  Favor  of 
Creditor.  The  obligation  is  in  solido^  or  joint  and  several  be- 
tween several  creditors,  when  the  title  expressly  gives  to  each  of 
them  the  right  of  demanding  payment  of  the  total  of  what  is  due, 
and  when  the  payment  made  to  any  one  of  them  discharges  the 
debtor,  although  the  benefit  of  the  obligation  be  to  be  shared  and 
divided  among  the  different  creditors. 

43  A.  781,  Hope  &  Co.  vs.  Board  of  Liquidation;  10  L.  152,  Cox  vs.  Bethany;  C.  N. 
1197  (almost  literal),  Poth.  Oblig.,  n.  258,  259,  260  and  617;  6  Toul.  750,  754. 

Art.  2089  [2084].  Payment;   Remission.    It  is  at  the 

option  of  the  debtor  to  pay  any  one  of  the  creditors,  in  solido^  as 
long  as  he  has  not  been  prevented  by  a  suit  instituted  by  one  of 
them. 

Yet  if  one  of  the  creditors  in  solido  remit  the  debt,  the  debtor 
is  hereby  exonerated  only  as  to  the  part  coming  to  that  individual 
creditor. 

1198  (substantial),  Poth.  Oblig.,  n.  260  and  619;  6  Tool.  754;  6  Toul.  856;  10 


C.  N. 
Toul.  281. 

Parties  who  contract  with  a  corporation 
are  estopped  from  denying  its  existence.  38 
A.  732,  Teutonia  National  Bank  vs.  Wagoner 


et  al. ;    8ed  vide.    48  A.  1156,  Chambers, 
Roy  &  Co.  vs.  Knapp. 


Art.  2090  [2085.]  Interruption  of  Prescription.  Every 
act  which  interrupts  prescription  with  regard  to  one  of  the  creditors 
in  solido,  avails  the  other  creditor. 

2097,  8518;  C.  N.  1199  (lit.);  Poth.  Oblig.,  n.  260;  6  Toul.  754. 


§  IV. 


OF  THE  BULE8  WHICH  GOVERN  OBLIGATIONS  WITH   RESPECT  TO  DEBTORS  IN  SOLIDO. 

Art  2091  [2086].  Obligation  in  Solido  on  Part  of 
Debtor.  There  is  an  obligation  in  solido  on  the  part  of  the  debtors, 
when  they  are  all  obliged  to  the  same  thing,  so  that  each  may  be 
compelled  for  the  whole,  and  when  the  payment  which  is  made  by 
one  of  them,  exonerates  the  others  toward  the  creditor. 

48  A.  781,  Hope  &  Co.  vs.  Board  of  Liquidation:  4  L.  151 ;  2  A.  884:  14  A.  144;  2110, 
2905,  8026;  0.  N.  1200  (substantially  literal) ;  Poth.  Obli^.,  n.261,  268  and  274;  6  Toul.  759. 


The  law  favors  debtors  more  than  credi- 
tors. 7  Toul.  285 

Where  a  note  is  signed  by  particular  part- 
ners and  a  surety  is  given  "  we  or  either  of 
us  ^'  the  firm  constitutes  but  one  of  the 
debtors  in  solido.  9  A.  421,  Stewart,  Execu- 
tor, vs.  Caldwell  &  Hickey. 

Surety  is  bound  in  solido.  24  A.  468, 
Thomas  Gooch  et  al.  vs.  John  Gk>och  et  al. 

Solidarity  may  be  perfect  or  imperfect.  It 
is  perfect  and  the  obligors  are  mandataries 
of  each  other  when  by  the  9ame  actatihe 


same  time  they  bind  themselves  to  the  per- 
formance of  the  same  thing. 

It  is  imperfect  (and  they  are  not  manda* 
taries  of  each  other)  when  they  bind  them- 
selves to  the  same  thing  by  different  acts  or  at 
different  times.  82  A.  502,  Gay  &  Co.  vs. 
Blanchard. 

Obligations  are  in  solido  where  all  debtors 
are  obflged  to  the  same  thing  though  one  of 
them  is  obliged  differently  to  tne  same 
thing.  41  A.  1081,  Cline,  Tutrix,  vs.  Rail- 
roadCo. 
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Art.  2096. 


Art.  2092  [2087].  Id-  When  One  Debtor  Bound  Differ- 
ently from  Others.  The  abligation  may  be  in  solido,  although 
one  of  the  debtors  be  obliged  differently  from  the  other  to  the  pay- 
ment of  one  and  the  same  thing  ;  for  instance,  if  the  one  be  but 
conditionally  bound,  whilst  the  engagement  of  the  other  is  pure 
and  simple,  or  if  the  one  is  allowed  a  term  which  is  not  granted  to 
the  other. 

41  A.  1039,  Cllne,  Tutrix,  vs.  R.  R.  Co.;  12  R.  183;  C.  N.  1201   (lit.)  Poth.  Oblig.,  n. 
263;  6  Toul.  762,  762. 


It  one  joint  owner  of  steamboat  borrow 
money  for  the  purposes  of  the  steamboat  it 


binds  the  other  joint  owners  in  soiido, 
186,  Banchor  vs.  Bell. 


2R. 


Art.  2093  [2088,]  Id.  Not  Presumed.  An  obligation  in 
soiido  is  not  presumed ;  it  must  be  expressly  stipulated. 

This  rule  ceases  to  prevail  only  in  cases  where  an  obligation 
in  soiido  takes  place  of  right  by  virtue  of  some  provisions  of  the 
law. 

41  A.  1089,  Cline.  Tutrix,  vs.  R.  R.  Co.;  2082,  2083,  2084,  2118,  2906,  3026;  C.  N.  1202 
(lit.) ;  12  M.  316;  16  L.  164, 688;  19  L.  453,  463,  466;  3  A.  674;  6  A.  62;  16  A.  474;  23  A. 
134. 


Mais  11  n^en  faut  pas  conclure  que  les 
termes  de  solidaire  ou  solidarite  soient 
necessaire  et  sacramental.  6  Toul.  761 ;  9 
Toul.  194, 196, 198, 199. 

A   note   reading  "We  or   either   of   us 

Sromise  to  pay"  is  in  $olido,    28  A.  837, 
haffee  et  als.  vs.  Thornton  et  aU. 


Prescription  is  suspended  a^palnst  co- 
debtor  who  is  bound  in  soiido  snth  an  ad« 
mlnistrator  against  whom  prescription  is 
suspended.  44  A.  907,  Norris  eta/,  vs. 
Hays  et  al. 


Art.  2094  [2090].  Benefit  of  Division  aot  Demandable. 

The  creditor  of  an  obligation  contracted  in  soiido  may  apply  to  any 
one  of  the  debtors  he  pleases,  withont  the  debtors'  having  a  right 
to  plead  the  benefit  of  division, 

2116,  8045,  8059;  C.  N.  1208  (lit.) ;  Poth.  Oblifif.  270;  6  Toul.  756;  24  A.  287. 

Art.  2095  [2091].  A  Suit  Brought  Against  One  of  the 
Debtors  Does  Not  Bar  the  creditor  from  bringing  suits  on  the 
same  account  against  the  others. 

C.  N.  1204  (lit.) ;  Poth.  ObUg.,  n.  271 ;  6  Toul.  756. 

Art.  2096  [2092].  Destruction  of  Thing  by  Fault  of 
One  Debtor.  If  the  thing  due  has  perished,  through  the  fault  of 
one  or  more  debtors  in  soiido  y  or  while  he  or  they  delayed  to  deliver 
it,  the  other  codebtors  are  not  discharged  from  the  obligation  of 
pa5ring  the  value  of  the  thing,  but  the  latter  are  not  liable  for  dam- 
ages. 

The  creditor  can  claim  damages  only  from  the  debtors  by 
whose  fault  the  thing  was  lost,  and  from  those  who  delayed  to  de- 
liver it. 

2044,2219;  C.  N.  1235  (almost  literal.  "Delayed "^should  read  "in  default"); 
Potli.  Oblig.  n.  278. 
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Art.  2097  [2093].    A  Suit  Brought  Against  one  of  the 
Debtors  in  Solido  Interrupts  Prescription  with  regard  to  all. 

3552;  4  L.  152,  AUaln  vs.  Longer;  C.  N.  1206  (lit.)  ;  Pothler  Oblfir.,  n.  272:  6  TouL 
752,  766;  12  R.  243;  15  A.  168. 

whom  It  was  interrupted.  29  A.  300,  Turner, 
Wilson  &  Co.  vs.  McMaln  .See  3552. 

The  Issuance  of  a/./a.  on  a  judgment  of 
one  of  the  solidary  debtors  does  not  Inter- 
rupt prescription  a)  to  the  others.  31  A. 
264,  Britton  j^  Moore  vs.  Bush. 

The  rendition  of  a  judgment  against  one 
of  the  solidary  debtors  does  not,  as  to  the 
other  maker  who  has  not  been  sued,  substi- 
tute the  judgment  prescription  as  to  him, 
but  leaves  the  others  subject  to  the  note 
prescription,  running  from  the  date  of  the 
judgment.    lb. 


Surety  by  endorsement  on  promissory 
note  bound  in  solido.  24  A.  467,  Rogers  & 
Woodall  vs.  Glbbs. 

Endorsers  not  bond  in  soUdo^  imd  this 
article  does  not  apply  to  them.  Jacobs  vs. 
Williams,  12  R.  183. 

2097  applies  to  suits  to  revive.  31  A.  325, 
Hammet  vs.  Sproul. 

2097  applies  also  where  the  solidary  ob- 
ligation arises  ex  delicto,  32  A.  627,  Vreden- 
burg  vs.  Behan;  21  A.  541. 

During  the  pendency  of  the  suit  prescrip- 
tion remains  suspended  as  to  all  against 


Art.  2098  [2094].    Exceptions  Pleadable  in  Suit.    A 

codebtor  in  solido^  being  sued  by  the  creditor,  may  plead  all  the 
exceptions  resulting  from  the  nature  of  the  obligation,  and  all  such 
as  are  personal  to  himself,  as  well  as  such  as  are  common  to  all  the 
codebtors. 

He  can  not  plead  such  exceptions  as  are  merely  personal  to 
£ome  of  the  other  codebtors. 

2197,  2211;  6  Toul.  761;  Pothler  Obllg.,  n.  274;  C.  N.  1208  (lit.). 


Codebtor  in  solido  may  plead  compensa- 
tion. 6  Toul.  759,  2211 

Codebtor  may  cite  co-debtor  in  solido  in 
warranty.  7  Toul.  227. 


Where  some  makers  of  a  promissory  note 
bound  in  solido  were  unanuthorized  to  con- 
tract the  rest  are  bound.  Hennen  vd.  Bour- 
geat  et  al.,  12  R.  522. 


Art.  2099  [2095].  Confusion  by  Inheritance.  When  one 
debtor  becomes  sole  heir  of  the  creditor,  or  when  the  creditor  be- 
comes sole  heir  of  one  of  the  debtors,  the  confusion  extinguishes 
the  debt  in  solido  only  for  the  part  and  portion  of  the  debtor  or  of 
the  creditor. 

2217;  C.  N.  1209  (lit);  Poth.  OUg.,  n.  276;  6  Toul.  768. 

Art.  2100  [2096].  Division  of  Debt.  The  creditor,  who 
consents  to  the  division  of  the  debt  with  regard  to  one  of  the  co- 
debtors,  still  has  an  action  in  solido  against  the  others,  but  under 
the  deduction  of  the  part  of  the  debtor  whom  he  has  discharged 
from  the  debt  in  solido. 

C.  N.  1211  (lit.);  Poth.  Oblig.,  n.  277,  278  and  611;  6  Toul.  722,  765;  17  Lau- 
rent, 348. 


A  creditor  of  several  debtors  in  solido^  who 
has  received  something  from  one  debtor, 
must  reduce   bis   claim   by  that   amount 


against  the  others. 
Hagan. 


4  L.  283,  Chauevux  vs. 


Art.  2101  [2097].  Receipt  of  Part  From  One  Debtor; 
Demand.  The  creditor,  who  receives  separately  the  part  of  one 
of  the  debtors,  without  reserving  in  the  receipt  the  debt  in  solido  or 
his  right  in  general,  renounces  the  debt  in  solido^  only  with  regard 
to  that  debtor. 
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Art.  2106. 


The  creditor  is  not  deemed  to  remit  the  debt  in  solido  to  the 
debtor  when  he  receives  from  him  a  snm  equal  to  the  portion  due 
by  him,  unless  the  receipt  specify  that  it  is  for  his  part. 

The  same  is  to  be  observed  of  the  mere  demand  made  of  one  of 
the  codebtors,  for  his  part,  if  the  latter  has  not  acquiesced  in  the 
demand  or  if  a  judgment  has  not  been  given  against  him. 

15  A.  705. 


Art.  2102  ]2098].  Id.  As  to  Arrears  or  Interest.    The 

creditor,  who  receives  separately  and  without  reservation  the  por- 
tion of  one  of  the  codebtors  in  the  arrearages  or  interest  of  the 
debt,  loses  his  claim  in  solido  only  as  to  the  arrearages  and  interest 
due,  and  not  as  to  those  that  may  in  future  become  due,  nor  as  to 
the  capital,  unless  the  separate  payment  has  been  continued  during 
ten  successive  yesCrs. 

Foth.  Oblig.,  n.  279;  6  Toul.766,  767;  C.  N.  1212  (lit.). 

Art.   2103  [2099].  Division  as  Among  Debtors.    The 

obligation  contracted  in  solido  toward  the  creditor,  is  of  right 
divided  amongst  the  debtors,  who,  amongst  themselves,  are  liable 
each  only  for  his  part  and  portion. 

C.  N.  1218  (lit.);  Poth.  Obllg.,  n.  264;  4  Toal.  451,  556;  6  Toul.  760;  7  Toul.  217, 
452;  12R.  183;  15  A.  594;  19  A.  187. 

Subrogation  of  right.  2161. 

The  creditor  may  use  all  legal    means 


aj;alD8t  any  of  the  debtors.    2.  N.  S.  140, 
Max^'ell  vs.  Gwln. 


Art.  2104  [2100].  Id.  Claim  of  Debtor,  Who  Pays, 
Against  Others ;  Insolvency.  If  one  of  the  codebtors  in  solido 
pay  the  whole  debt;  he  can  claim  from  the  others  no  more  than 
the  part  and  portion  of  each. 

If  one  of  them  be  insolvent,  the  loss  occasioned  by  his  insol- 
vency must  be  equally  shared  amongst  all  the  other  solvent  co- 
debtors  and  him  who  has  made  the  payment. 

8068;  C.  N.  1214  (lit.) ;  Poth.  Obllg. 264,  281, 382;  14  A.  764;  16  A.  706. 

solvent  sureties  when  called  upon  by  the 
paying  surety  for  reimbursement.  88  A.  100, 
Stockmeyer  vs.  Oertllng. 


Article  2104  construed  with  3068  means 
that  where  loss  Is  occasioned  by  the  Insol- 
vency of  one  or  more  cosureties,  whether 
solidary  or  joint,  It  must  be  borne  by  the 


Art.  2105  [2101].  Id«  In  Case  of  Discharge  of  One  by 
Creditor.  In  case  the  creditor  has  renounced  his  action  in  solido 
against  one  of  the  debtors,  and  one  or  more  of  the  other  codebtors 
become  insolvent,  the  portion  of  the  insolvent  shall  be  made  up, 
by  equal  contribution,  by  all  the  debtors,  and  even  those  prece- 
dently  discharged  from  the  debt  by  the  creditor  in  solido,  shall 
contribute  their  part. 

C.  N.  1216  (lit.),  Poth.  Obllg.,  n.  278;  6  Toul.  761,  763;  7  Toul.  607;  3  L.  361. 

Art.  2106  [2102].  Where  Contract  Concerns  One  Only 
of  Debtor.     If  the  affair  for  which  the  debt  has  been  contracted 
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in  solidOy  concern  only  one  of  the  obligors  e«  solido^  that  one  is 
liable  for  the  whole  debt  toward  the  other  codebtors,  who,  with 
regard  to  him,  are  considered  only  as  his  secnrities. 

C.  N.  1216  (lit.) ;  Poth.  Obllg.  264,  282;  15  A.  595. 

Art.  2107  [2103].  OMigations  in  SoUdo  by  Effect  of 
Law.  There  are  many  contracts  in  which  the  obligation  is  de- 
clared by  law  to  be  in  solido^  without  any  express  stipulation  to 
that  eflfect ;  these  will  be  found  in  the  different  chapters  which  treat 
of  such  contracts. 

Duranton,  Llv.  Ill,  Tit.  8,  p.  276;  41  A.  1039,  Cline,  Tutrix,  ys.  Railroad  Company. 


SECTION  7. 
Of  Obligations  Divisible  and  Indivisible. 

Art.  2108  [2101] .  Divisible  and  Indivisible  Obligations. 

An  obligation  is  divisible  or  indivisible,  according  as  it  has  for  its 
object,  either  a  thing  which,  in  its  delivery  or  a  fact  which,  in  its 
execution,  is  or  is  not  susceptible  of  division,  either  material  or 
intellectual. 

2538,  2539,  2111,  2113, 2580;  C.  N.  1217  (Ut.) ;  Foth.  on  Obllg.  181,  288,  289. 

a^^alnst  the  other  that  It  Is  Indivisible.  32  A. 
226,  Buckner  vs.  Beaird. 


After  the  defendant  has  created  his  obliga- 
tion as  diyisible  and  settled  with  one  of  his 
creditors  for  his  portion,  he  can  not  set  up 


Art.  2109  [2105].  The  Obligation  is  Indivisible,  though 
the  thin^  or  the  fact  which  is  the  object  of  it,  be  by  its  nature  di- 
visible, if  the  light,  in  which  it  is  considered  in  the  obligation, 
does  not  admit  of  its  being  partially  executed. 

0.  N.  1218  (lit.) ;  Potb.  Obllg.  n.,  215,  293  and  295;  6  Toul.  821,  825,  881. 

Where  a  debtor  has  mortgaged  his  whole 
plantation  as  a  unit  he  can  not  demand  tliat 
it  be  sold  in  parts.  30  A.  1312>  Morris  vs. 
Womble,  sheriff. 


The  obligation  of  warranty  is  indivisible 
$•  far  as  to  prevent  coheir  from  disturbing 
defendant.  9  R.  8,  Smith  vs.  Elliot;  16  Wall. 
271,  452. 


Art.  2110  [2106].  The  Stipulation  in  5olido  does  not  give 
to  the  obligation  the  character  of  indivisibility. 


He  obligation  tne  cnaracter  oi  maivisiDi 

2091,  2113;  C.  N.  1219;  Poth.  Obllg.,  n.  288,  n.  324. 


§1. 

OF  THE  EFFECTS  OF  THE    DIVISIBLE    OBLIGATION. 

Art.  2111  [2107].    Divisibility  Regards  Heirs  Only.    An 

obligation  susceptible  of  division  must  be  executed  between  the 
creditor  and  the  debtor,  as  though  it  were  indivisible.  The  divisi- 
bility is  applicable  only  with  regard  to  their  heirs,  who  can  demand 
of  the  debt,  or  who  are  liable  to  pay  of  it,  only  the  part  which  they 
hold,  or  for  which  they  are  liable,  as  representing  the  creditor  or 
the  debtor. 

1422, 1425, 1428,  2153;  0.  N.  1220  (lit.) ;  Poth.  ObUg.,  n.  295,  800,  810, 318,  319,  822; 
«  Toul.  776,  802;  5  N.  S.  194,  7  N.  S.  519;  8  L.  536;  10  B.  25. 
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Of  the  Different  Kinds  of  Obligations.         Art.  2115. 

Art.  2112  [2108].  Exceptions  to  Divisibility  Among 
Heirs.  To  the  principle  laid  down  in  the  preceding  article,  there 
is  an  exception  with  regard  to  the  heirs  of  the  debtor. 

1.  In  case  the  debt  be  on  a  mortgage. 

2.  When  it  is  of  a  determinate  object. 

3.  When  the  debt  is  alternative  of  things  at  the  option  of  the 
creditor,  one  of  which  is  indivisible. 

4.  When  one  of  the  heirs  is  alone  charged,  by  the  title,  with 
the  execution  of  the  obligation. 

5.  When  it  results,  either  from  the  nature  of  the  engagement,, 
or  from  the  thing  which  is  its  object,  or  from  the  end  proposed  by 
the  contract,  that  it  was  the  intention  of  the  parties  that  the  debt 
should  not  be  partially  discharged. 

In  the  three  former  cases,  the  heir  who  is  in  possession  of  the 
thing  due,  or  of  the  property  mortgaged  for  the  debt,  may  be  sued 
for  the  whole  on  the  thing  due,  or  on  the  property  mortgaged,  but 
he  has  recourse  against  the  coheirs. 

In  the  fourth  case,  the  heir  is  alone  charged  with  the  debt  y 
and  in  the  fifth  case,  every  one  of  the  heirs  may  also  be  sued  for 
the  whole ;  but  the  one  sued  has  his  recourse  against  the  coheirs* 

2166,  2072;  C.  N.  1221  (lit.) ;  U  A.  667. 

§n. 

OF  THE  effects  OF  THE  INDIVISIBLE  OBLIQATION. 

Art.  2113  [2109].  Liability  of  Several  Debtors  is  Solid- 
ary. Every  one  of  those  who  have  conjointly  contracted  an  indi- 
visible debt,  is  liable  to  the  whole,  even  though  the  obligation  was 
not  contracted  in  solido. 

See  3171,  2110,  2128,  2680;  C.  N.  1222  (lit.) ;  Poth.  Oblig.,  n.  823;  6  Toul.  771. 

Art.  2114  [2110].  Id.  As  to  Heirs  of  Debtor.  The  case 
is  the  same,  with  regard  to  the  heirs  of  him  who  has  contracted  such 
an  obligation. 

C.N.  1223  (lit.). 

If  the  primiUve  obligation  be  indivisible 
one  of  the  heirs  may  prejudice  his  coheirs 
by  forfeiting  the  penalty.    2128,  2129. 

Art.  2115  [2111].    Right  of    Each    Heir   of   Creditor, 

Every  heir  of  the  creditor  may  require  the  execution  of  the  indi* 
visible  obligation. 

He  can  not  alone  remit  the  whole  of  the  debt ;  he  can  not 
alone  receive  the  price  instead  of  the  thing.  If  one  of  the  heirs 
has  alone  remitted  the  debt,  or  received  the  price  of  the  thing,  his 
coheir  can  not  demand  the  indivisible  thing  without  making  allow- 
ance for  the  portion  of  the  coheir  who  has  remitted  the  debt  or  has 
received  the  price. 

C.  p.  113;  C.  N.  1224  (lit.) ;  6  Toul.  776.    See  31» A.  534,  Cambre  vs.  Grabert. 
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Art.  2116. 


Civil  Code  op  Louisiana. 


Art.  2116  [2112].   Suit  Against  One   Heir  of  Debtor. 

The  heif  of  the  debtor,  being  sued  for  the  whole  of  the  obligation, 
may  ask  for  a  delay  to  make  his  coheirs  parties  to  the  suit,  unless 
the  debt  be  of  such  a  nature  that  it  can  be  discharged  only  by  the 
heir  sued,  against  whom,  in  that  case,  judgment  may  be  given,  he 
having  recourse  for  indemnification  against  his  coheirs. 

C.  N.  1225  (lit.);  Poth.  Oblig.,  n.  331,  335. 


SECTION  8. 


Of  Obligations  with  Penal  Clauses, 


Art.  2117  [2113].  Penal  Clause  Defined.  A  penal  clause 
is  a  secondary  obligation,  entered  into  for  the  purpose  of  enforcing 
the  performance  of  a  primary  obligation. 

3075;  7  L.  192;  16  A.  338, 339. 


Construction  1955. 

Penal  clause  in  an  admiralty  contract 
bow  construed.  115  U.  S.  862,  Watts  vs. 
•Camors. 


Liquidated  damages  at  common  law; 

Parol  proof  excluded.  51  F.  525,  Blewett 
vs.  Front  Street  Cable  Co. 


Art.  2118  [2114].  Principal  Obligation  is  Implied.    A 

penal  obligation  necessarily  supposes  two  distinct  contracts,  one  to 
do  or  to  give  that  which  is  the  principal  object  of  the  contract,  the 
other  to  give  or  do  something,  if  the  principal  object  of  the  agree- 
ment be  not  carried  into  effect. 


13  A.  21. 

In  legal  proceedings  the  penalty  is  dis- 
regarded and  judgment  given  for  the  actual 
damages.    16  L.  196,  Welch  vs.  Thorn. 


In  conventional  obligations  the  penalty 
may  well  be  presumed  to  be  the  measure  of 
damages  dictum.  16  L.  196.  Welch  &  Co. 
vs.  Thorn  et  al. 


Art.  2119  [2115].  Penal  or  Conditional  Obligations 
Compared.  The  penal  clanse  has  this  in  common  with  a  condi- 
tional obligation,  that  the  penalty  is  due  only  on  condition  that  the 
first  part  of  the  contract  be  not  performed.  But  it  differs  from  it 
in  this,  that  in  penal  contracts  there  must  be  always  a  principal 
obligation,  independent  of  the  penalty,  while,  in  conditional  con- 
tracts, there  is  no  obligation,  unless  the  condition  happen. 

13  A.  21;  16  A.  338. 


Art.  2120  [2116].  Valid  Excuse  for  Non- Performance 
of  Principal  Obligation.  The  penalty  being  stipulated  merely 
to  enforce  the  performance  of  the  principal  obligation,  it  is  not 
incurred,  although  the  principal  obligation  be  not  performed,  if 
there  be  a  lawful  excuse  for  its  non-performance,  such  as  inevitable 
accident,  or  irresistible  force. 

2697,  ^743,  2754,  2768,  2939;  13  A.  477. 
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Of  the  Different  Kinds  of  Obugations.         Art.  2125. 

Art.  2121  [2117].  Penalty  In  Form  of  Contract  Sub- 
ject to  Condition.  But  if  the  form  of  the  contract  be  changed^ 
and  only  one  obligation  entered  into  subject  to  a  condition,  then 
the  obligor  takes  all  risks  upon  himself,  and  the  penalty  becomes 
the  principal  obligation,  and  may  be  recovered,  if  the  condition  be 
not  performed,  although  there  may  have  been  inevitable  accidents 
to  prevent  it. 

Art.  2122  ]2118].  Modifications  of  Two  Preceding  Arti- 
cles. The  cases  provided  for  by  the  two  last  preceding  articles 
may  always  be  modified,  like  all  other  obligations,  by  express 
stipulations.  A  contract  to  build  a  house  by  a  certain  day,  and  if 
it  is  not  built,  to  pay  one  thousand  dollars,  is  an  example  of  a 
penal  obligation,  in  which  the  obligor  would  be  excused  from 
pa3dng  the  penalty,  if  inevitable  accident  had  prevented  him  from 
building. 

A  contract  to  pay  one  thousand  dollars,  if  the  building  be  not 
finished  at  a  stipulated  time,  is  a  conditional  obligation,  and  gives 
a  right  to  the  penalty,  if,  from  whatever  cause,  the  condition  be  not 
performed. 

Art.  2123  ]2119].  The  Nullity  of  the  Principal  Obliga- 
tion involves  that  of  the  penal  clause. 

The  nullity  of  the  latter  does  not  involve  that  of  the  principal 
obligation. 

3076;  O.  C.  284;  C.  N.  1227  (lit.) ;  7  L.  188,  Reynolds,  Byrne  &  Co.  vs.  Yarborouffh; 

6  Tool.  328,  845,  854,  858;  6  R.  450. 

Art.  2124  [2120].  Specific  Performance.  The  creditor, 
instead  of  exacting  the  penalty  stipulated  from  the  debtor,  who  is 
in  default,  may  sue  for  the  execution  of  the  principal  obligation. 

1926;  C.  N.  1228  (lit,) ;  Toth.  Obllg.,  n.  342;  6  Toul.  501. 

Art.  2125  [2121].  Principal  and  Penalty  Not  Both 
Demandable;  Delay.  The  penal  clause  is  the  compensation 
for  the  damages  which  the  creditor  sustains  by  the  non-execution 
of  the  principal  obligation. 

He  can  not  demand  the  principal  and  the  penalty  together^ 
unless  the  latter  be  stipulated  for  the  mere  delay. 

1984;  C.N.  1229  (lit.);  O.  C.  284;  17  L.  340,  Nettles  vs.  Scott:  6  Toul.  863;  Pothier 
Oblig.,  n.  341,  343,  345 ;  31  A.  97 ;  5  M.  525;  18  L.  276;  46  A.  901,  Saloman  vs.  Dietenthal; 

7  L.  188;  12  A.  761. 


Can  not  demand  more  than  double  the 
injury  under  Spanish  law.  3  N.  S.  88, 
Bnglish  vs.  Latham. 

Penalty  can  not  be  added  to  the  damages. 
It  is  forfeited  only  by  the  delay  even  in  the 
case  of  the  payment  of  money  to  be  made 
on  a  fixed  day.  1  N.  S.  400,  Church  Ward- 
ens vs.  Peytavio. 


Penalty  can  not  exceed  interest  on  money. 
C.  IV,  Tit,  32,  15. 

Judge  can  modify  penalty  when  obliga-^ 
tion  has  been  partially  executed.    2127. 

Surety  bound  only  to  amount  of  prlnci* 
pal  obligation  where  penalty  exceeded  the^ 
principal  obligation.  7  L.  192,  Reynolds. 
vs.  YarborougD. 
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Aet.  2126. 


Civil  Code  op  Louisiana. 


Where  the  owners  of  a  sloop  stipulated 
to  deliver  particalar  place  tor  a.  certain 
sum,  under  a  penalty  of  $1000,  and  fail,  the 
penalty  is  forfeited.  6  L.  715,  McUloin  vs. 
Henderson. 

A  stipulation  by  a  builder  to  pay  so  much 


per  day  for  every  day's  delay  and  a  fixed 
date  is  valid  and  exigible.  28  A.  735,  Suc- 
cession of  Thompson  vs.  Allison. 

See  28  A.  505,  Hunt  vs.  Zuntz;  81  A.  99, 
Jackson  &  Hanson  vs.  Hoffman. 


Art.  2126  [2122].  Penalty  Demandable  Only  on  De- 
fault in  Principal  Obligation.  Whether  the  principal  obliga- 
tion contain,  or  do  not  contain,  a  term  in  which  it  is  to  be  fulfilled, 
the  penalty  is  forfeited  only  when  he  who  has  obligated  himself 
either  to  deliver,  to  take,  or  to  do,  is  in  default. 

O.  C.  284;  3  A.  444,  Davis  vs.  Glenn;  6  N.  S.  624;  6  R.  460;  10  R.  524;  42  A.  2,  Fer- 
nandez vs.  City. 

Art.  2127  [2123].  Part  Execution ;  Modification  of  Pen- 
alty. The  penalty  may  be  modified  by  the  judge,  when  the  prin- 
cipal obligation  has  been  partly  executed,  except  in  case  of  a 
•contrary  agreement. 

6  L.  715,  McGloin  vs.  Henderson ;  O.  C.  284;  7  A.  281,  Baron  vs.  Placide;  9  A.  592; 
11  A.  175;  46  A.  902,  Saloman  vs.  Diefentlial. 

Tlie  stipulated  penalty  may  be  equitably  I 
abated.    34  A.  213,  Levy  vs.  Schwartz.  | 

Art.  2128  [2124].  Penalty  Against  Heirs,  in  Indivisi- 
ble Obligation.  When  the  primitive  obligation,  contracted  with 
a  penal  clause,  is  of  an  indivisible  thing,  the  penalty  is  incurred 
by  the  contravention  of  any  one  of  the  heirs  of  the  debtor ;  and  it 
may  be  exacted,  either  wholly  against  him  who  has  contravened 
the  obligation,  or  against  every  one  of  the  coheirs  for  his  part  and 
portion,  and,  in  case  of  mortgage  for  the  whole,  they  having  their 
remedy  against  him  who  has  caused  the  penalty  to  be  incurred. 

O.  C.  284;  C.  N.  1282  (lit.) ;  Potli.  Oblig.,  n.  366,  358,  365;  6  Toul.  879. 


Art.  2129  [2125].  Id.  In  Divisible  Obligation.  When 
the  primitive  obligation  contracted  under  a  penalty  is  divisible,  the 
penalty  is  incurred  only  by  that  one  of  the  debtor's  heirs  who  con- 
travened the  obligation,  and  only  for  the  part  for  which  he  was  lia- 
ble in  the  principal  obligation,  no  action  lying  against  those  who 
have  executed  it. 

This  rule  has  an  exception,  when  the  penal  clause  having 
been  added  in  the  intention  that  the  payment  should  not  be  made 
partially,  a  coheir  has  prevented  the  execution  of  the  obligation 
for  the  whole. 

In  that  case  the  entire  penalty  may  be  exacted  of  him,  and 
against  the  other  coheirs  only  for  their  part ;  but  the  latter  have 
their  recourse  against  the  former. 


O.  C.  286;  C.  N.  1233;  6  Toul.  876,  877;  Potli.  Oblig.  306,  360. 
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Manner  Obligations  May  Be  Ext.nguished.       Art.  2131. 


CHAPTER  5. 
Of  the  Manner  in  -which  Obligations  may  be  Extinguished, 

Art.  2130  [2126].  Obligations  are  Extinguished  : 

By  payment. 

By  novation. 

By  voluntary  remission. 

By  compensation. 

By  confusion. 

By  the  loss  of  the  thing. 

By  nullity  or  rescission. 

By  the  effect  of  the  dissolving  condition,  which  has  been  ex- 
plained in  the  preceding  chapter. 

By  prescription,  which  shall  be  treated  of  in  a  subsequent 
title. 

2045,  3277,  3411,  3457;  7  Toul.  4;  Poth.  Obllg.,  n.  496;  C.  N.  1234  (lit.);  4  L.  361; 
9L.  11;  12  A.  699;  24  A.  539. 


Novation   by   judgment. 
Hackee  vs.  Calmes. 


2   X.    S.  602, 


,The  modes  of  extinguishing  obligations 
in  2130  are  applicable  to  ail  obligations,  but 
are  not  exclusive  of  other  particular  cause 
of  extinguishment  applicable  to  each  pecu- 
liar obligation.  40  A.  138,  Bank  vs.  Cage. 

Xo  resurrection^  the  Court  says,  for  an 
extinguished  obligation.  lb.  See  40  A.  273, 
Johnson  &  Co.  vs.  Boire  &  Frellsen. 

Promissory  notes  endorsed,  ^^this  note  is 
paid  in  fuir^  held  to  be  extinguished  by  re- 
mission. 43  A.  194,  Succession  of  Foerster. 

In  the  Roman  law  the  acquisition  of  a 
thing  by  a  second  lucrative  title  extin- 
guished Uie  first  title.  Mack  250,  §534. 

Payment,  novation  and  acceptilation  (re- 
mission) discharged  the  dehtipsojure  under 
the  Roman  law.  Other  defences  were  made 
available  by  way  of  exception  by  the  prae- 
tor as  pacti  conventi  or  juris  jurandi  prcestiti. 
See  Mack  246,  §524. 

The  Roman  law  allowed  the  benfflcium 
dationis  in  solutionem,  which  was  a  per- 
mission to  deliver  the  creditor  his  best 
effects  under  a  judicial  estimation  where 


the  debtor  had  used  every  endeavor  to  pro- 
cure the  money  in  vain. 

The  ben^eium  compecentiae  was  always 
personal  to  the  debtor  and  did  not  benefit 
sureties  or  heirs.  It  was  allowed  in  a  num- 
ber of  cases.  We  have  retained  It  in  the 
case  of  voluntary  surrender  (2177),  and  do- 
nation (^1497).  The  debtor  could  not  be  re- 
duced to  indigence,  but  preserved  the 
means  of  living  according  to  his  estate 
(condition).  He  could  not  be  condemned 
nisi  en  quantum  potest.  Mack  247,  §526. 

Si  cum  aurum  tibi  promissem  ignorantiy 
quasi  aurum  aes,  solvami,  non-Uberabor,  L. 
46,  T.  III.  C  50. 

Extinguishment  by  military  order.  19  A. 
392,  Mandevllle  &  Montgomery  vs.  Bank  of 
Louisiana;  21  A.  332,  Nelllgan  vs.  Citizens' 
Bank;  24  A.  291,  Slocumb  vs.  Merchants' 
Ins.  Co. 

Cessio  bonorum  In  a  country  where  the 
contract  was  neither  made  nor  to  be  per- 
formed, does  not  discharge  It.  10  A.  145, 
Spear  vs.  Peabody. 

On  extinguishment  by  effect  of  dissolving 
condition,  vendee  owes  rents  and  revenues. 
41  A.  9,  McKenzle  vs.  Bacon. 


SECTION  1. 
Of  Payment. 


Art,  2131  [2127].   Payment  Signifies  also  Performance. 

By  payment  is  meant,  not  only  the  delivery  of  a  snm  of  money, 
when  such  is  the  obligation  of  the  contract,  but  the  performance 
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Art.  2132. 


Civil  Code  op  Louisiana. 


of  that  whicli  the  parties  respectively  undertook,  whether  it  be  to 
give  or  to  do. 

2134. 


Dation  en  paiement,    2655. 

The  receipt  is  stronger  evidence  of  pay- 
ment than  the  possession  of  the  note  or 
obligation.    Code  L.  8,  T.  43;  Const.  14. 

A  promise  to  pay  in  coin  is  not  dis- 
charged by  paying  in  greenbaclcB.  5  Wal. 
678,    Thompson    vs.    Kiggs;    7  Wal.   229, 


Branson's  Executor  vs.  Rodes;  79  U.  S. 
687,  Treblecock:  vs.  Wilson. 

Checks  evidence  of  payment  and  written 
acknowledgment  to  interrupt  prescription. 
41  A.  382,  McGinty  vs.  Succession  of  Hen- 
derson. 


Art,  2132  [2128].  Obligor,  or  Debtor;  Obligee*  or  Cred- 
itor. He  who  is  bound  to  do,  or  not  to  do,  or  to  give,  is  indif- 
ferently called  the  obligor,  or  the  debtor ;  and  he  to  whom  the 
obligation  is  made  is  in  like  manner  without  distinction  called  the 
obligee  or  the  creditor. 

3556  (20  and  21). 

§1. 


OF  PAYMENT  OR  PERFORMANCE  IN  GENERAL. 

Art.  2133  [2129J.  Payment  of  What  is  Not  Due;  Nat- 
ural Obligation.  Every  payment  presupposes  a  debt ;  what  has 
been  paid  without  having  been  due,  is  subject  to  be  reclaimed. 

That  can  not  be  reclaimed  that  has  been  voluntarily  given  in 
discharge  of  a  natural  obligation. 

1757, 1758, 1893,  2301,  2303;  C.N.  1235  (lit.);  Poth.  Obllg.,  n.  499;  6  Toul.  416;  11 
K.  502;  14  A.  10. 


Payment  through  bank:  Where  Dank 
goes  into  hands  of  a  receiver  after  re- 
ceiving funds  to  take  up  note,  which    it 


fails  to  do,  funds  of  the  bank  are  pro  tanto 
treated  as  fiduciary.  13  Chy.  Div.  696, 
Knatcbbull  vs.  Hallett. 


Art.  2134  [21301.  Payment  Hay  be  by  Interested 
Party,  or  by  Third  Person.  An  obligation  may  be  discharged 
by  any  person  concerned  in  it,  such  as  a  co-obligor  or  a  surety. 

The  obligation  ma}'  even  be  discharged  by  a  third  person  no 
way  concerned  in  it,  provided  that  person  act  in  the  name  and  for 
the  discharge  of  the  debtor,  or  that,  if  he  act  in  his  own  name,  he 
be  not  subrogated  to  the  rights  of  the  creditor. 

2155;  11  A.  294;  C.  X.  1236  (lit),  Foth.  Oblig.  n.  556;  6  Toul.,  n.  426,  631;  L.  46,  T.  3' 
1.53;  3L.  479. 

Where  insurance  company  pays  mort- 
gagee.   12  Insurance  Law  Journal,  325. 

The  taxpayer  whose  property  has  been 
sold  for  taxes  must  show  a  continuing  in- 
terest before  he  can  redeem.  43  A.  117, 
Wbittaker  vs.  Ashbey. 

Although  a  judge  can  not  supply  plea  of 


prescription,  he  may  presume  payment  on 
slight  evidence  where  time  has  elapsed.  7 
A.  648,  Succession  of  Dufour;  9  A.  234, 
Wooten  vs.  Harrison. 

Payment  or  performance  in  general.  80 
A.  21,  Brice  vs.  Watkins;  29  A.  787,  State 
ex  rel,  Klein  &  Co.  vs.  Pilsbury. 


Art.  2135  [2131].  Tender  of  Performance  by  Third 
Person.  A  third  person  may,  for  the  advantage  of  the  obligor, 
put  the  obligee  in  default,  by  offering  to  perform  the  obligation  on 
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the  part  of  the  debtor,  even  without  his  knowledge ;  but  it  must 
be  for  the  advantage  of  the  debtor,  and  not  merely  to  change  the 
creditor. 


49  A.  1143,  Derouen  ys.  Administrator. 

This  payment  must  be  deliberate  and  in- 
tentional, for  payment  is  not  merely  the 
delivery  of  a  sum  of  money,  but  the  per- 
formance of  an  obligation.  28  A.  84,  Ger- 
non  vs.  McCan. 


Payment  in  error  not  necessarily  a  ratifi- 
cation.   108  U.  S.  133,  Elliott  vs.  Sacket. 


Art.  2136  [2132].   Performance  of   Obligation  to  Do. 

The  obligation  of  doing  can  not  be  discharged  by  a  third  person 
against  the  will  of  the  creditor,  when  it  is  the  interest  of  the  latter 
that  it  be  fulfilled  by  the  debtor  himself. 

C.  N.  1237  (lit.),  Poth.  Oblig.,  n.  600;  7  Toul.  19. 

Art.  2137  [2133].  Id.  By  Third  Person.  But  where  the 
act  to  be  done  may  as  well  be  performed  by  a  third  person,  who 
offers  to  do  it,  as  by  the  obligor,  then  it  may  be  discharged  by 
this  third  person,  or  the  creditor  may  be  put  in  default  by  his 
offer  to  perform  it,  always  under  the  condition  that  some  advantage 
may  result  to  the  debtor,  or  that  the  offer  be  made  at  his  request. 

Art.  2138  [2134].  Payment  with  Property  of  Another; 
Money;  Consumable  Things.  If  the  debtor  give  a  thing  in 
payment  of  his  obligation,  which  he  has  no  right  to  deliver,  it  does 
not  discharge  his  obligation,  and  the  owner  of  the  thing  given  may 
reclaim  it  in  the  hands  of  the  creditor,  unless  the  obligation  has 
been  discharged  by  the  payment  of  money,  or  the  delivery  of  some 
of  those  things  which  are  consumed  in  the  use,  and  the  creditor 
has  used  them ;  in  which  cases  neither  the  money  nor  the  things 
consumed  can  be  reclaimed,  and  the  payment  will  be  good. 

7  Toul.  16;  10  R.  481.    See  French  text  in  Code  of  1826. 


Payment  to  one  in  possession  and  actinii; 
as  heir,  to  knowledge  of  true  heir,  is  good, 
if  made  without  notice.    1839. 


At  common  law  it  is  the  debtor's  duty  to 
pay  at  the  creditor's  domicile.  Chemung 
Canal  Banli  vs.  Lowry,  93  U.  S.  77. 


Art.  2139  [2135].  Money  or  Stolen  Property,  If  money, 
or  other  stolen  property,  be  given  in  payment,  the  payment  is  not 
good,  and  the  owner  may  recover  the  amount  paid. 

Art.  2140  [2136].  Payment  Must  be  to  Creditor  or  his 
Representative.  The  payment  must  be  made  to  the  creditor,  or 
to  some  person  having  a  power  from  him  to  receive  it,  or  who  is 
authorized  by  a  court,  or  by  law,  to  receive  it  for  him. 

Payment  made  to  a  person,  not  having  power  to  receive  it  for 
the  creditor,  is  valid,  if  the  creditor  has  ratified  it,  or  has  profited 
by  it. 

14  A.  327,  456;  C.  N.  1239  (lit.);  Ratification,  2272. 

A  pablle  officer  can  make  payments  only 
in  the  mode  specially  pointed  out  by  law. 
32  A.  901,  Ealer  vs.  Mlllspaagh. 
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Art.  2141  [2137].  Payment  to  Agent  in  Ignorance  of 
Revocation  of  his  Authority.  If  the  power  be  revoked,  either 
expressly  or  by  the  death  of  the  creditor,  payment  to  the  bearer 
of  the  power  will  discharge  the  debtor,  provided  he  were  ignorant 
of  the  revocation. 


;  1  A.  7,  8. 


Payment  presumed  from  circumstances. 
5  A.  141,  Davenport  vs.  Labauve  et  aL 


Art,  2142  [2138].  Revocation  of  Agent's  Authority  by 
Death,  Marriage,  or  Interdiction.  A  power  to  receive  pay- 
ment is  revoked,  as  well  by  such  change  in  the  state  of  the  cred- 
itor as  renders  him  incapable  himself  of  legally  receiving,  as  by 
his  death  or  express  revocation ;  if  he  should  become  interdicted,  or 
(if  a  woman)  she  should  be  married,  the  powers,  given  before  these 
changes  took  place,  are  void. 

Art.  2143  [2139].  Payment  to  Attorney  at  Law  Em- 
ployed to  Sue  A  payment  made  to  an  attorney  at  law,  employed 
to  sue  for  the  payment,  will  discharge  the  debtor,  although  the 
attorney  be  not  specially  empowered  to  receive  the  debt. 

2146;  8  X.  S.  234;  18  L.  430;  4  N.    S.  145,  Nolan  vs.  Rogers;  Poth.  Oblig.  849;  C. 
P.  766. 


After  judgment  authority  to  accept  by 
another  attorney  not  of  record  must  be 
proved.    8  A.  458,  Succession  of  Barr. 

Payment  made  bv  sheriff  to  plaintiff  in 
execution  is  a  good  payment  before  notice. 
1  R.  69,  Donohue  vs.  Sheriff. 


So  if  notice  be  given  before  .rt.  /a.,  still 
payment  is  good  unless  notice  of  the  trang- 
fer  of  the  judgment  is  given.  1  R.  70, 
Donohue  vs.  Sheriff. 


Art-  2144  [2140].  Termination  of  Power  of  Principal. 

If  the  authority  of  him  who  gave  the  power  ceases,  the  power  is 
revoked.  Thus  a  power  given  by  a  curator,  an  executor  or  a  tutor, 
is  no  longer  valid,  after  he  ceases  to  exercise  his  trust. 

Art.  2145  [2141].  Certain  Payments  Valid,  Though 
Not  Made  to  Creditor  or  His  Representative.  Payments  in 
general  can  legally  be  made  only  to  the  creditor,  or  some  one  em- 
powered by  him.  The  debtor,  however,  is  discharged  by  a  pay- 
ment made  in  good  faith  to  one  who  is  really  not  the  creditor  nor 
empowered  by  him,  in  the  following  cases : 

1.  Negotiable  Instruments.  When  the  debt  is  due  on  an 
instrument  in  writing,  payable  to  the  bearer,  or  payable  to  order, 
and  indorsed,  or  if  not  payable  to  the  bearer,  if  it  be  assigned  in 
blank,  or  to  bearer,  and  the  payment  is  made  to  one  in  possession 
of  the  original  evidence  of  the  debt. 

2.  Officers  of   Court ;    In   Possession  of   Instrument. 

When  the  person,  to  whom  the  payment   has   been   made,   was 
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at  the  time  in  possession  of  the  evidence  of  the  debt,  under  an 
order  of  a  competent  court,  as  syndic  or  trustee  of  creditors,  as 
curator,  executor,  heir,  or  by  virtue  of  any  office  or  other  trust,  that 
apparently  gives  him  the  power  to  receive  the  payment. 

3.  Id.  In  Possession  of  Immovables.  When  the  debt 
accrues  for  rents  or  other  incidents  of  the  administration  of  im- 
movable property,  or  for  the  sale  or  expenses  relative  to  movable 
property,  of  which  the  person  is  in  possession  by  virtue  of  any  of 
the  titles  mentioned  in  the  last  preceding  rule,  or  where  he  has  been 
in  the  uninterrupted  possession  of  such  immovable  property  for 
more  than  one  year  under  any  other  title. 

4  L.  258;  19  A.  626;  7  N.  S.  25S,  Dean  vs.  Carnahan;  4  L.  389,  Etee'8  Heirs  vs.  Cade. 


Where  certificates  are  indorsed  in  blanlc 
and  given  to  a  ttiird  person,  payment  to  tiim 
is  valid.  116  U.  S.  486,  Laugbilin  vs.  Dis- 
trict of  Columbia. 

Where  tutor  receives  payment  of  a  debt 
which  he  has  only  the  right  to  receive  as 
tutor,  the  payment  is  good,  although  the 
tutor  has  not  signed  officially.  34  A.  460, 
Ventress  vs.  Brown. 


No.  2.  A  succession  or  a  pecuUum  is  called 
in  Roman  law  a  universitas  jurU,  It  is  here 
that  tbe  maxim    ^^res  succedit  in  locum 

Sretii  et  pretium  in  locum  rei^^  applies, 
[ack.,  Sec.  166.  p.  88,  Partie  Generale. 

No.  3.  Payment  to  person  left  in  author- 
ity.   2140,1839. 

Payment  presumed  from  circumstances. 
6  A.  141,  Davenport  vs.  Labauve  et  al. 


Art.  2146  [2142].  Power  to  Sell;  Price.  A  special 
power  to  sell  includes  a  power  to  receive  the  price,  unless  the  con- 
trary appear  from  the  power,  or  unless  the  power  be  only  to  sell  on 
a  credit,  in  which  case  the  attorney  has  no  right  to  receive  the 
price. 

7  N.  S.  143,  Flower  vs.  Jones. 

Art.  2147  [2143].  Payment  to  Creditor  Under  Incapac- 
ity. Payment  made  to  the  creditor  is  not  valid,  if  he  is  one  of 
those  whom  the  law  has  'placed  under  an  incapacity  to  receive  it, 
unless  the  debtor  prove  that  the  payment  was  applied  to  some  object 
of  utility  for  the  creditor;  it  is  not  suflBcient  if  it  was  applied 
merely  to  contribute  to  his  pleasure. 

2229,  2936;  C.  N.  1241 ;  Foth.  Oblig.,  n.  504;  2  Toul.  19,  30;  7  Toul.  20. 

During  war,  if  a^ent  of  creditor  reside  in 
same  territory  as  debtor,  payment  to  agent 
good,  though  creditor  be  an  alien  enemy. 
7  Wal.  463,  Ward  vs.  Smith. 

See  351  and  1793. 

Art.  2148  [2144].  Id.  But  if  the  incapacity  to  receive  the 
payment  arose  from  the  privation  of  civil  rights  by  the  effect  of  a 
sentence,  then  the  payment  is  not  good,  although  the  payment 
were  applied  to  the  utility  of  the  creditor. 

Art.  2149  [2145].  Payment  to  Prejudice  of  Seizure  or 
Attachment.  Payment  made  by  a  debtor  to  his  creditor, 
to  the  prejudice  of   a  seizure  or  an   attachment,   is    not    valid 
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with  regard  to  the  creditors  seizing  or  attaching ;  these  may,  ac- 
cording to  their  claims,  oblige  him  to  pay  anew,  and  he  has  in  that 
case  alone  recourse  against  the  creditor. 

2215;  C.  N.  1242  Q'  to  the  prejudice  of  a  seizure  or  opposition)  ;'♦  Potli.  Oblig.  505; 
7  Toul.  53;  13  Toul.  295;  3  L.  178,  Emerson  vs.  Fox;  4  R.  402,  Montgomery  vs.  Brander. 

Art.   2150  [2146].    Tender  of    Thing  Not    Due.    The 

creditor  can  not  be  constrained  to  receive  any  other  thing  than  that 
which  is  due,  although  the  value  of  the  thing  tendered  be  equal, 
or  even  greater. 

2131,  2312;  C.  N.  1248  (lit.),  Poth.  Oblig.,  n.  243,  n.  580. 

Debtor  may  pay  contract  for  dollars  in  I  7  Toul.,  n.  63;  6  Toul.  587.    But  see  note 
^£;le8i  gold  with   silver,    etc.    ^' Maxima      to  2131. 
debiteur  doit  vendre  tantumdem  non  idem,'''*  \ 

Art.  2151  [2147].  Destruction  of  Thing  Due  Before 
Time  for  Delivery,  But  if  the  thing  agreed  to  be  delivered,  be 
a  specific  object,  and  it  be  destroyed  before  the  time  agreed  for  its 
delivery,  the  debtor  may  be  forced  to  giye,  and  the  creditor  to  re- 
ceive the  value  of  this  thing  in  money. 

In  the  contract  of  sale  the  vendor  is  dig-  I  without  his  fault.    2467,1916.    But  is  this 
charged  by  the  destruction  of  thcthin^  sold  |  so  if  the  vendor  is  in  default? 

Art.  2152  [2148].  Price  of  Thing  at  Time  of  Delivery  is 
rieasure  of  Value.  In  the  case  provided  for  in  the  last  preceding 
article,  and  in  all  other  cases  where  the  value  of  the  thing  to  be  de- 
livered, enters  into  the  measure  of  damages,  its  price,  or  that  sum  for 
which  others  of  the  like  quality  could  have  been  purchased  at  the 
time  agreed  on  for  the  delivery,  is  to  be  the  rule  for  calculating 
the  value ;  or,  if  no  time  was  stipulated,  then  the  price,  at  the  time 
of  the  demand,  must  be  referred  to. 

L.  19,  T.  I.  1.  19. 

Art.  2153  [2149].  I>art  Payments,  Debtor  Can  Not 
Make.  The  debtor  can  not  oblige  the  creditor  to  receive  in  part 
the  payment  of  a  debt,  even  divisible. 

2111;  C.  X.  1244  (lit.  translation  of  first  clause);  Poth.  Oblig.,   n.  351,  594;  6  Toul. 
683;  3  L.  439,  Mourton  vs.  Robertson;  5  N.  S.  194;  7  N.  S.  519;  8  L.  636;  10  R.  25. 

Art.  2154  [2150].  Instalments;  Rents.     But  if  the  sum 

due  consists  of  several  different  debts,  or  of  rents  falling  due  at 
different  times,  the  debtor  may  force  the  creditor  to  receive  the 
payment  of  one  of  the  debts,  or  of  a  single  term  of  the  rent ;  but 
a  creditor  is  not  obliged  to  receive  the  rent  of  a  later  term,  when 
there  is  a  former  due. 

7  N.  S.  229,  Green  vs.  Bondurant;  7  N.  S.  519,  Russel  vs.  Ferguson. 
See  conjunctive  obligations.    2062,  2065.   | 

Art  2155   [2151].   Certain  and   Determinate  Object, 

The  debtor  of  a  certain  and  determinate  matter  is  discharged  by 
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the  delivery  of  the  thing  in  the  state  in  which  it  is  in  at  the  time 
of  delivery,  provided  that,  previously  to  the  deterioration,  he  was 
not  in  default. 

2290,  2J*46;  C.  N.  1245  (lit.);  7  Toul.  98;  Poth.  OblJg.  544;  6  L.  277,  Joyce  vs.  Poy- 
dras. 


The  obligation  which  results  from  a  loan 
of  money  can  never  be  more  than  the  nu- 
merical sum  mentioned  in  the  contract. 
Diminution  in  value  only  binds  the  debtor 
to  return  the  sum  lent.    2913. 


If  bullion  is  lent  the  weight  must  be  re- 
turned.   2914. 

If  provisions  are  lent  the  quantity  and 
quality  must  be  returned.    2915. 


Art.  2156  [2152].  Object  Determined  by  Species  Only. 

If  the  debt  be  of  a  thing  which  is  determined  only  by  its  species, 
the  debtor,  in  order  to  his  discharge,  is  not  bound  to  deliver  it  of 
the  best  kind,  but  he  can  not  tender  it  of  the  worst. 

1640;  C.  N.  1246  (lit.) ;  Poth.  Oblig.,  n.  283,  284;  7  Toul.  73,  89;  13  A.  229. 

Art.  2157  [2153].  Place  of  Payment.  The  payment 
must  be  made  in  the  place  specified  in  the  agreement.  If  the  place 
be  not  thus  specified,  the  payment,  in  case  of  a  certain  and  deter- 
minate substance,  must  be  made  in  the  place  where  was,  at  the 
time  of  the  agreement,  the  thing  which  is  the  object  of  it. 

These  two  cases  excepted,  the  payment  must  be  made  at  the 
dwelling  of  the  debtor. 

2168,  2213,-2484,  2550;  Tender  C.  P.  406;  C.  N.  1247  (lit.);  Poth.  Obll^.,  n.  238,  239, 
548;  7  Toul.  103-110,  256,  268,  589,  592;  3  L.  97. 


Art.  2158  [2154].  The  Expenses 
ment  are  at  the  charge  of  the  debtor. 


Attending:  the  Pay- 


2483;  C.  N.  1248  (lit.) ;  Poth.  Oblig.,  n.  650;  7  Toul.  112,  268,  382. 


§  II. 


OF    PAYMENT  WITH    SUBROGATION. 


Art.  2159  [2155].  Subrogation  to  the  right  of  a  creditor  in 
favor  of  a  third  person  who  pays  him,  is  either  conventional  or 
legal. 

11  L.  50,  Tulane  vs.   Wilcox;  C.   N.   1249  (lit.);  7  Toul.  136,140;  D.  20,  T.  4,  1.  16 
and  17. 


Sabro^ation  invests  the  person  subrogated 
with  all  the  rights,  actions,  privileges  and 
mortgages,  etc.    3  R.  2,  King  vs.  Dwight. 

Person  subrogated  may  take  out  execu- 
tion.   3  R.  3,  Jang  vs.  DxoighU 

Where  rents  have  been  paid  out  of  assets 
of  an  insolvent,  creditors  are  subrogated  to 
rights  of  the  lessor,  and  can  proceed  against 
the  purchaser  of  the  lease  for  rental  due 
subsequently.  37  A.  587,  Lehman  <fc  Co.  vs. 
Dreyfus. 

Particular  legatee  who  pays  mortgage  on 
legacy  is  subrogated.  1434.  But  see  1441 
and  1638. 


Equitable  subrogation  where  ship  is  sup- 
.posed  to  be  lost  and  reappears  after  pay- 
ment of  the  loss.  7  A.  31,  Kellar  vs.  Mer- 
chant's Ins.  Co.;  117  U.  S.  312,  Phoenix 
Ins.  Co.  vs.  Erie  and  Western  Transporta- 
tionCo.;  124  U.  S.  5«4,  ^tna  Life  Ins.  Co. 
vs.  Town  of  Middleport. 

The  word  subrogation  comes  from  the 
Common  law.    1  Trop.  d'Hypoth.  351. 

Where  an  insolvent  mortgagor  before  his 
cession  pledges  several  mortgage  notes  of 
different  rank  and  representing  separate 
mortgages  resting  on  same  property,  to 
different  creditors,  the  pledgee  of  the  sec- 
ond mortgage  note  can  not  compete  with 
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the  pledgee  of  the  first  mortgage  note.    44 
A.  148,  Butler  V8.  Clarke. 

It  is  of  the  essence  of  legal  subrogation 
that  the  party  making  the  payment  snould 


be  a  third  person  in  respect  to  the  obligee, 
and  that  he  should  himself  be  a  creditor  of 
the  obligor  of  inferior  rank.  43  A.  814, 
Bank  ys.  Compress  Company. 


2160  [2156].  The  Subrogation  is  Conventional  : 

1.  Creditor's  Subrogation.  When  the  creditor,  receiving 
his  payment  from  a  third  person,  subrogates  him  in  his  rights, 
actions,  privileges  and  mortgages  against  the  debtor ;  this  subro- 
gation must  be  expressed  and  made  at  the  same  time  as  the  pay- 
ment. 

2 .  Debtor's  Subrogation.  When  the  debtor  borrows  a  sum 
for  the  purpose  of  paying  his  debts,  and  intending  to  subrogate 
the  lender  in  the  rights  of  the  creditor.  To  make  this  subrogation 
valid,  it  is  necessary  that  the  act  of  borrowing  and  the  receipt  be 
executed  in  presence  of  a  notary  and  two  witnesses  ;  that,  in  the 
act  of  borrowing,  it  be  declared  that  the  sum  was  borrowed  to  make 
the  payment,  and  that  in  the  receipt  it  be  declared  that  the  pay- 
ment has  been  made  with  the  money  furnished  for  that  purpose  by 
the  new  creditor.  That  subrogation  takes  place  independently  of 
the  will  of  the  creditor. 

1434,  3044;  C.  N.  1250  (almost  similar);  18  Laurent,  p.  56;  C.  P.  35;  2  A.  480;  11  A. 
296;  13  A.  52;  15  A.  400;  10  A.  732,  Malone  vs.  His  Creditors;  25  A.  438,  Hall  vs.  Caza- 
bat;  49  A.  655,  Perkins  Bros.  vs.  Liquidator  and  Sheriff. 


No.  2.—Forms  of  Subrogation.  18  Lau- 
rent, p.  65  E.  45. 

Parol  agreement.  5  R.  204,  Harrison  vs. 
Bisland;  11  A.  294,  Wilson  vs.  Gardner  et 
aL;  4  Mareade,  538. 

Parol  agreement  at  the  time  of  payment 
15  A.  400,  Sewall  vs.  Howard. 

No.  2.— Not  only  the  loan  to  the  debtor 
but  also  the  receipt  from  the  creditor  must 
be  executed  before  a  notai-y  and  two  wit- 
nesses.   A   receipt  even  from  the  sheriff 


will  not  suffice.    26  A.  114,  Durac  vs.  Fer- 
rari; 31  A.  864,  Sabalot  vs.  Populus. 

An  ordinary  creditor  paying  the  debt  of 
the  mortgage  creditor  is  subrogated  of  right 
to  the  mortgage.  49  A.  145,  Zeigler  vs.  His 
Creditors. 

The  purchaser  of  property  is  presumed 
to  acquire  all  actions  appurtenant  to  the 
property  and  necessary  to  its  perfect  en- 
joyment, but  damages  suffered  by  the  ven- 
dor are  personal.  46  A.  1530,  Bradford  vs. 
Damare. 


Art.  2161  [2157].  Legal  Subrogation.  Subrogation  takes 
place  of  right : 

1.  Creditor  Paying  Preferred  Claim.  For  the  benefit  of 
him  who,  being  a  preferred  creditor,  pays  another  creditor,  whose 
claim  is  preferable  to  his  by  reason  of  his  privileges  or  mortgages. 

2.  Purcliaser  Paying  Off  Encumbrances.  For  the  benefit 
of  the  puchaser  of  any  immovable  property,  who  employs  the  price 
of  his  purchase  in  paying  the  creditors,  to  whom  this  property  was 
mortgaged. 

3.  Co- Debtor.  For  the  benefit  of  him  who,  being  bound 
with  others,  or  for  others,  for  the  payment  of  the  debt,  had  an  in- 
terest in  discharging  it. 
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4.  Beneficiary  Heirs.  For  the  benefit  of  the  beneficiary 
heir,  who  has  paid  with  his  own  funds  the  debts  of  the  succession. 

1435,3052,3053,8058,8061,3410;  3  L.  479;  15  L.  214,351;  6  R.  328;  7  A.  84;  12  A.  48; 
14  A.  764;  15  A.  594, 705;  R.  S.  8723;  Acts  1855,  March  15;  48  A.  1046,  Flower  &  Kio^  vs. 
O'Bannan;  44  A.  541,  Hobgood  vs.  Schuler;  C.  N.  1251  (lit.);  49  A.  1460,  Fudeckar  vs. 
Athletic  Club;  49  A.  1048,  Hall  vs.  Hawley ;  11  L.  60,  Tulane  vs.  Wilcox;  Poth.  Obi!/?., 
n.  441,  519  and  558;  7  Toul.  147;  6.  L.  474,  479;  Cox  vs.  Baldwin,  1  L.  408,  overruled  by 
3  A.  66,  Tardy  vs.  Allen  ei  al. 


A  surety  on  a  twelve  months'  bond  is  not 
subrogated  to  the  judgment.  2  A.  942, 
Trent  vs.  Calderwood;  a  A.  66,  Tardy  vs. 
Allen,  et  al. ;  8  A.  205,  Old  vs.  Chamblif . 

The  holder  of  a  note  who  indorses  it  in 
blank,  discounts  it,  and  takes  it  up  at  matur- 
ity, is  subrogated  to  rights  of  bank  against 
maker.    15  L.  214,  Millaudon  vs.  Colia. 

It  seems  that  this  subrogation  will  extend 
so  far  as  to  allow  a  sure^  of  a  purchaser 
when  the  surety  has  paid,  to  stop  in  transit, 
«ven  against  attaching  creditors.  15  L.  851, 
St.  John  et  al.  vs.  Sanderson. 

This  article  extends  to  every  one  who  has 
an  interest  in  paying  the  debt.  9  A.  247, 
Duchamp  vs.  Dautill. 

An  '  accommodation  endorser  against 
whom,  and  his  principal,  a  judgment  in 
^olidOy  has  been  rendered,  on  paymg  judg- 
ment becomes  legally  subrogated  to  all 
rights  of  creditor  in  a  twelve  months'  bond, 
and  may  enforce  payment  of  such  bond  by 
the  surety  therein.  12  A.  783,  Toler  vs. 
Cushman. 

Surety  on  twelve  months'*  bond;  present 
law.    Act  No.  800  of  1855,  p.  865,  Sec.  4. 

Payment  of  tax  by  "any  person."  Act 
m  of  1877,  p.  152,  Sec.  79. 

Where  insurance  company  claimed  sub- 
rogation from  builder  to  whom  loss  was 
due  and  claim  was  refused.  108  U.  S.  25, 
Royal  Ins.  Co.  vs.  Stinson. 

An  indorser  is  subrogated  to  a  judgment 
which  he  pays.  7  A.  84,  Succession  of  Dor- 
€ey. 

The  indorser  of  a  note  given  as  the  pur- 
chase price  of  a  slave  is  subrogated  by  the 
payment  to  the  vendor^s  rights,  and  may 
•demand  rescission  of  sale.  2  N.  S.  158,  Tor- 
regano  vs.  Segura's  Syndic. 

Where  bond  *'for  another"  *' with  an- 
other," or  ''for  the  same  debt  for  which 
another  was  bound,"  so  surety  on  appeal 
bond  is  subrogated  to  rights  of  principal 
againsi  surety  on  bail  bond.  2  R.  424,  Howe 
vs.  Frazer. 

Subrogation  to  a  creditor's  rights  and 
liens  only  takes  place  In  favor  of  a  third 
person  who  pays  the  debt  (if  such  third 
person  has  no  interest  in  paying  it)  by  an 
express  agreement  to  that  effect  entered 
into  at  the  time  of  payment.  30  A.  21,  Brice 
vs.  Watkins;  25  A.  438,  Brlce  vs.  Watklns; 
28  A.  829,  Lear  vs.  Heffner;  37  A.  359, 
Fishel  vs.  Mercier. 

Person  making  payment  should  be  a  third 
person  and  should  himself  be  a  creditor  of 
inferior  rank.  43  A.  814,  Bank  vs.  Compress 
Company. 


Payment  of  a  note  by  an  indorser  subro- 
gates him  ipso  jure,  40  A.  851,  Seixas  vs. 
Gonsoulin. 

An  insurance  company  is  not  legally  sub- 
rogated to  the  claim  the  insured  might  have 
against  a  railroad  company  by  whose  neg- 
ligence the  cotton  was  burned.  26  A.  447, 
Carroll  &  Co.  vs.  R.  R.  Co. ;  29  A.  859,  New 
Orleans  National  Bank  vs.  Raymond. 

A  mortgage  creditor  paying  taxes  is  leg- 
ally subrogated  to  the  State's  mortgage 
and  privilege.    36  A.  685,  Dickson  vs.  Hy  nes. 

Second  mortgagee  purchasing  first  mort- 
gage notes  is  legally  subrogated  thereto, 
dl  A.  859,  Reine  vs.  Jack. 

When  the  original  debtor  (the  vendee  of 
a  plantation)  has  been  compelled  to  pay  a 
debt  assumed  by  another  (the  unpaid  price 
assumed  by  the  second  vendee),  such  ori- 
ginal debtor,  on  the  payment  of  the  debt,  is 
subrogated  to  the  creditors^  rights  against 
such  assumer  of  the  debt.  82  A.  502,  Gay 
&  Co.  vs.  Blanchard. 

When  the  rent  for  the  entire  lease  has 
been  paid  from  an  insolvent's  estate,  his 
creditors  are  subrogated  to  the  lessor's  rights 
for  the  balance  of  the  lease.  37  A.  587, 
Lehman  &  Co.  vs.  Dreyfous. 

The  evicted  purchaser  can  not  claim  as 
against  prior  mortgage,  subrogation  to  the 
privilege  of  taxes  paid  with  the  price.  84 
A.  962,  Chaffe  vs.  Ludeling. 

The  endorser  of  a  pledge  note  is,  on  pay- 
ing the  note,  legally  subrogated  to  all  the 
rights  of  the  pledgee.  89  A.  560,  Wood- 
ward vs.  Railroad  Company. 

An  endorser  paying  a  mortgage  note  is 
subrogated  to  all  the  rights  of  the  mort- 
gagee.   31  A.  232,  Lanata  vs.  Bahi. 

A  surety  paying  a  principars  debt  is  sub- 
rogated ipso  jure  to  all  the  rights  of  the 
creditor.  30  A.  67,  Serrae  Hlgo  vs.  Hoff- 
man. 

A  creditor  having  recourse  against  two 
co-debtors,  must  maintain  a  position  which 
will  enable  him  to  subrogate  the  party  pay- 
ing to  all  the  original  rights,  privileges  and 
actions  incident  to  the  debt  which  such 
party  may  be  entitled  to  against  the  other 
debtor.  32  A.  503,  Gay  &  Co.  vs.  Blanch- 
ard. 

An  ordinary  creditor  paying  the  debt  of 
the  mortgage  creditor  is  subrogated  of 
right  to  the  mortgage.  49  A.  145,  Zelgler 
vs.  Ills  Creditors. 

One  who  claims  a  «ubrogatlon  by  purchase 
must  be  held  to  his  pleadings  and  denied 
the  right  to  prove  subrogation  any  other 
way.    42  A.  492,  Well  vs.  Ginnery  Co. 
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Art.  2162. 


Civil  Code  op  Louisiana. 


2162  [2158].    Legal  Subros:ation  Avails  Against  Sure- 
ties ;  Preference  of  Original  Creditor  for  Unpaid  Balance. 

The  subrogation  established  by  the  preceding  articles,  takes  place 
as  well  against  the  sureties,  as  against  the  debtors.  It  can  not 
injure  the  creditor,  since,  if  he  has  been  paid  but  in  part,  he  may 
exercise  his  right  for  what  remains  due,  in  preference  to  him  from 
whom  he  has  received  only  a  partial  payment. 

3058 ;  C.  N.  1262  (almost  lit.) ;  4 Marcade,  p.  544 ;  46  A.  1502,  Gumbel  &  Co.  vs.  Sheriff. 


Si  quid  an  tern  fide  jussor  pro  reo  solverit, 
ejas  cuperandi  causa  habet  cum  eo  mandati 
judicum.    J.  3,  T.  21-6. 

Seyeral  subrogees  come  In  concurrently. 
18  Laurent,  p.  171;  12  Duranton,  n.  188; 
27  Demolombe,  613,  Sec.  667. 


Payment  of  taxes  by  third  possessor  does 
not  subrogate  him  against  prior  mortgage' 
creditors.    34  A.  962. 

Where  money  is  made  on  execution  in 
one  case,  it  can  not  be  applied  by  creditor 
to  extinguish  interest  in  other  cases.  35  A. 
896,  Standifer  vs.  Covington. 


§m. 


OF  THE  IMPUTATION  OF   PAYMENTS. 


Art.  2163  [2159].  Debtor  Has  Right  to  Impute  Pay- 
ments. The  debtor  of  several  debts  has  a  right  to  declare,  when 
he  makes  a  payment,  what  debt  he  means  to  discharge. 

C.  N.  1253  (lit.) ;  2  A.  26,  Bloodwortli  vs.  Jacobs;  46  A.  1217,  Banli  vs.  Plow.  Co. 


Obligation  of  partner  to  impute  pay- 
ments of  an  individual  and  partnership 
debtor  evenly.  2860. 

Where  a  sum  of  money  is  left  with  a  mer- 
chant who  afterwards  advances  money  and 
supplies  to  the  party.  This  is  not  a  case  for 
imputation  of  payments.  It  is  compensa- 
tion.   20  A.  289,  Moore  vs.  Gray. 

Matured  notes  fi:'owing  out  of  one  trans- 
action in  the  hands  of  same  creditor  consti- 


tute one  debt  and  payments  made  after  ma- 
turity are  imputab.e  to  the  entire  debt.  36 
A.  310,  Eyle  vs.  Catholic  Church;  9  A.  455, 
Smith  >8.  Nettles. 

When  factor  has  repeatedly  rendered 
accounts  which  have  been  received  without 
objection,  the  planter  dealing  with  him  can 
not  afterwards  question  their  correctness. 
43  A.  1045,  Flower  &  King  vs.  O'Bannon. 


Art.  2164  [2160].  Imputation,  First  to  Interest,  Tlien 
to  Principal.  The  debtor  of  a  debt,  which  bears  interest  or  pro- 
duces rents,  can  not,  without  the  consent  of  the  creditor,  impute  to 
the  reduction  of  the  capital  any  payment  he  may  make,  when  there 
is  interest  or  rent  due. 

Every  payment  which  does  not  extinguish  both  the  principal 
and  the  interest,  must  be  imputed  first  to  the  payment  of  the 
interest. 

(Amended);  C.  N.  1254  (substantially  translated);  10  R.  51;  2  A.  363,  520;  9  A. 
455;  10  A.  130;  20  A.  569. 


How  interest  shou'd  be  calculated.  10  A. 
130,  Union  Banit  of  Louisiana  vs.  Lobdell ; 
10  A.  159,  Bird  vs.  Lobdell. 


See  also  Smith  vs.  Nettles,  9. 
2065. 


A.  455; 


Where  promissory  notes   are  given   for 


same  debt  due  same  creditor  the  imputa- 
tion is  to  interest  on  all.  36  A.  311,  Eyle  vs. 
Catholic  Church;  13  A.  294.  Kesom  vs. 
DArmond;  4  A.  509;  2164. 

Faitial  payments  applied  to  interest  first. 
1  N.  S.  571,  Hynson  et  al,  vs.  Madens  et  al. ; 
3  R.  362,  Shaw  vs.  Oakly  et  als. 
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Art.  2167. 


Art.  2165  [2161].  Receipt  Imputing  Payments.  When 
the  debtor  of  several  debts  has  accepted  a  receipt,  by  which  the 
creditor  has  imputed  what  he  has  received  to  one  of  the  debts 
specially,  the  debtor  can  no  longer  require  the  imputation  to  be 
made  to  a  different  debt,  unless  there  have  been  fraud  or  surprise 
on  the  part  of  the  creditor. 

C.  N.  1265  (lit.) ;  7  Toul.  249;  6  A.  669;  16  A.  457,  626;  18  A.   516;  44  A.  926,  Baker 
YB.  Smith. 


Where  an  account  is  stated  and  debtor  is 
misinformed.  16  A.  626,  Slaughter  &  Crosby 
vs.  Willing,  bheriff. 


Debtor  protected  against  surprise  and 
fraud.  2  A.  25,  Bloodworth  vs.  Jacobs 
et  al. 


Art.  2166  [2162].  Imputation  by  Law;  Host  Onerous 
or  Ancient  Debt.  When  the  receipt  bears  no  imputation,  the 
payment  must  be  imputed  to  the  debt,  which  the  debtor  had  at  the 
time  most  interest  in  discharging,  of  those  that  are  equally  due  ; 
otherwise  to  the  debt  which  has  fallen  due,  though  less  burdensome 
than  those  which  are  not  yet  payable. 

If  the  debts  be  of  a  like  nature,  the  imputation  is  made  to  the 
debt  which  has  been  longest  due;  if  all  things  are  equal,  it  is 
made  proportionally. 

2214;  C.   N.  1256  (lit);  10 L. 232, 352;  12L.1;  2A.3()3;  3  A. 351;  5  A. 669;  21  A.  768, 


Old  Code  ''most  burdensome"  in  the  En- 
glish in  the  French  text  ''la  plus  ancienne. 
O.  C.  290A.  166. 

"All  things  being  equal."  3  A.  325,  Suc- 
cession of  Harrall ;  9  A.  455  Smith  vs.  Mil- 
ler. 

The  guarantor  where  he  is  bound  for  ad- 
vances before  the  death  of  his  principal, 
may  impute  payments  made  afterwards  to 
the  part  for  which  he  is  responsible.  7  A. 
392,  Menard  ys.  Scudder. 

As  to  imputations  on  merchants'  accounts, 
acceptances  and  promissory  notes  subse- 
quently falling  due.  See  15  A.  457,  Byrne, 
Vance  &  Co.  t;«.  Grayson. 


1938  and  1939  have  no  application  to  a 
tutor's  bond  which  causes  a  deficit.  14  A. 
259,  Brown  vg.  Roberts. 

"Interest  in  discharging"  mortgage  debt 
with  personal  security ;  debts  due  individu- 
ally and  as  surety  under  penaltv.  7  Toul. 
No.  179;  6  Marcad^,  554,  n.  726.  L.  46. 
T.  3,  1  4. 

"The  more  ancient"  (see  French  text). 
L.  46,  T.  3, 1  5. 

Nee  enum  ordo  scnpturae  spectatur  sed  po- 
tins  ex  jure  sumitur  id  quod  agi  videtur.  L. 
46.    T,  3,16. 


§  IV. 

OF  TENDERS  OF  PAYMENT  AND  CONSIGNMENT. 

Art.  2167  [2163].  Tender  and  Consis:nnient ;  Subse- 
quent Risk.  When  the  creditor  refuses  to  receive  his  payment, 
the  debtor  may  make  him  a  real  tender ;  and  on  the  creditor's 
refusal  to  accept  it,  he  may  consign  the  thing  or  the  sum  tendered. 

A  real  tender,  followed  by  a  consignment,  exonerates  the 
debtor;  it  has  the  same  effect,  with  regard  to  him,  as  a  payment, 
when  it  is  validly  made ;  and  the  thing  thus  consigned  remains 
at  the  risk  of  the  creditor. 

C.  P.  404  to  418;  C.  N.  1257  (lit.);  4  L.  94;  6  A.  13;  12  A.  266;  15  A.  175. 

criminal  charge.    32  A.  631,  DJathe  vs.  New 
Orleans  Sugar  Shed  Company. 

Though  consignment  may  be  made  it  is 
not  essential  that  it  should  be.  27  A.  210, 
Alter  vs.  Shepherd  et  als. 


The  law  does  imperatively  require  a 
tender  when  the  creditor  has  refused  pay- 
ment.   36  A.  68,  Zimmerman  vs.  Langles. 

It  is  not  a  tender  where  debtor  imposes  a 
condition   that   the   creditor  withdraw   a 
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Art.  2168, 


Civil  Code  of  Louisiana. 


Art.  2168  [2164].  Requisites  to  Valid  Tender.  To  make 
a  real  tender  valid,  it  is  necessary : 

1.  That  it  be  made  to  the  creditor  having  capacity  to  receive  it. 

2.  That  it  be  made  by  a  person  capable  of  paying. 

3.  That  it  be  for  the  whole  of  the  sum  demandable,  of  the  ar- 
rearages of  interest  due,  for  the  liquidated  costs,  and  for  a  sum 
towards  the  costs  not  liquidated,  the  deficit  of  which  sum  is  here- 
after to  be  made  up. 

4.  That  the  term  be  expired,  if  it  has  been  stipulated  in  favor 
of  the  creditor. 

5.  That  the  condition  on  which  the  debt  has  been  contracted 
be  fulfilled. 

6.  That  the  tender  be  made  in  the  place  agreed  upon  for  the 
payment,  or  that,  if  there  be  no  special  agreement  as  to  the  place 
of  payment,  it  be  made  either  to  the  creditor  himself  or  at  his 
dwelling,  or  at  the  house  chosen  for  the  execution  of  the  agreement. 


(Amended);  2062,  2053,  2167;  C.  N.  1268;  Poth.  Oblig.  574;  6  Tool.  266;  21  A.  214. 

Offer  to  return  a  box  of  ^oods  after  suit 
is  commenced,  without  tendering  the  costs, 
does  not  possess  the  requisite  of  a  legal 
tender.  15  L.  206,  McMaster  &  Hyde  vs. 
Brander  et  al. 


Defendant  pleading  tender  must  show 
that  it  was  made  as  required  by  law.  27  A. 
179,  Mechanics  and  Traders  Bank  vs.  Bar- 
net. 


Art.  2169  [2165].  See  Code  of  Practice,  Articles  404- 
418 ;  1094.  The  mode  in  which  a  tender  and  consignment  must 
be  made,  is  pointed  out  in  the  laws  regulating  the  practice  of  the 
courts. 


C.  N.  1259;  C.  P.  404  to  418  ;;3  R.  278,  Dunbar  vs.  Morris. 

Shepherd  et  als. ;  36  A.  68,  Zimmerman  vs. 
Langles;  C.  P.  412. 


It  is  optional  with  the  debtor  to  consign 
the  amount  tendered  or  not  and  he  is  exon- 
erated in  either  case.    27  A.  210,  Alter  vs. 


OF  THE  CESSION   OF  PROPEKTY. 

Art.  2170  [2166].  Cession,  or  Surrender,  Defined.    The 

surrender  of  property  is  the  relinquishment  that  a  debtor  makes  of 
all  his  property  to  his  creditors,  when  he  finds  himself  unable  to 
pay  his  debts. 

O.  C.  294,  166;  C.  N.  1265  (lit.);  7  Toul.  327;  18  292,  Laforest  vs.  His  Creditors; 
18  Laurent,  238,  Sec.  216;  2  Zach.  334;  45  A.  1081,  1077,  1073;  9  R.  372;  14  A.  438;  B.  S. 
1787  to  1822;  Acts  1840,  p.  131;  Acts  1855,  p.  432;  See  United  States  Bankrupt  Laws. 


A  mortgage  creditor  of  an  insolvent  deb- 
tor who  has  made  a  surrender  which  has 
been  accepted  by  creditors  who  have  elected 
a  syndic,  can  not  proceed  by  executory 
process.  The  syndic  alone  can  sell.  44  A. 
675,  Phillipi  &  Co.  vs.  Creditors. 

All  debts  fall  due  upon  the  cession.   2054. 

Cessio  bonorura  was  known  as  the  lex 
Julia  in  the  Roman  law,  though  not  pro- 
mulgated till  the  time  of  Augustus,  and  by 
it  the  debtor  was  able  to  voluntarily  bring 


about  execution  upon  his  estate.    Sohm^s 
Institutes,  211. 

For  ca  es  in  which  cession  is  made  in 
Roman  law  see  Mack.  Sec.  765;  Sec.  767. 

Rights  of  creditors  as  to  property  ceded 
are  unaffected  by  subsequent  acts  of  insol- 
vent in  bankruptcy.  15  A.  602,  Beach  vs. 
Miller. 

The  dt*btor  who  has  no  goods  to  cede  can 
make  a  cession.    Mack.  Sec.  767,  p.  358. 

The  property  does  not  become  that  of  the 
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Art.  2173. 


creditors,  they  only  have  a  sui  generis  right 
of  pledge  upon  it.  3  R.  194,  Rivas  vs.  Hun- 
stock. 

Bankrupt  law  repeals  state  law,  but  does 
not  destroy  effect  of  previous  surrenders. 
20  A.  16,  Longis  vs.  Creditors. 

Insolvencv  under  state  law  does  not  re- 
lease commission  merchant  for  proceeds  of 
cotton  sold.  25  A.  187,  Tate  vs.  Lufarest 
&  Desmare. 

Claiming  property  in  the  insolvent  pro- 
ceedings or  suing  in  State  court  is  no  bar  to 
a  suit  in  United  States  Circuit  Court  by 
foreign  creditor.  32  Fed.  1,  Sylvester  vs. 
Danziger. 

Cession  does  not  bind  creditor  living  in 
another  State.  4  Wheat.  122,  129,  Sturges 
vs.  Crownlnshield;  1  Wall.223,B«ldwin  vs. 
Hale;  12  Wheat.  292,  Ogden  vs.  Saunders; 
see  27  Am.  Law,  Reg.  611. 

Effect  of  cession  during  bankruptcy  act. 
117  U.  S.  201,  Tua  vs.  Carriere  et  al. 

Where  the  only  property  of  debtor  is 
seized  in  execution  another  creditor  may 
enjoin  and  require  proceeds  to  be  brought 
into  court  for  distribution.  C.  P.  301 ;  3  R. 
107,  Campbell  vs.  His  Creditors. 

In  cases  of  insolvency  the  landlord's  claim 
may  be  reduced  to  the  amount  of  one  yearns 
rental.    Act  128  of  1894,  p.  163. 

Voluntary  cession  by  a  debtor  does  not 
impair  the  legal  obligation  of  bis  contracts 
and  where  he  contracts  to  ship  to  a  com- 
mission merchant  the  obligation  is  binding. 
47  A.  195,  Webre  vs.  Beltran. 


A  receiver,  assignee  or  syndic  appointed 
by  the  cotirts  of  another  State,  can  not 
claim  the  insolvent's  property  in  Louisiana 
against  seizing  creditors  of  this  State  or  of 
any  other  State  than  that  which  appointed 
him.  37  A.  522,  Lichtenstein  Bros.  &  Co. 
vs.  Gillett  Bros. 

An  assignment  for  benefit  of  creditors 
not  made  in  accordance  with  our  laws  is 
not  recognized  as  valid.  37  A.  364,  Sachse 
vs.  Citizens'  Bank. 

An  extra-judicial  surrender  is  a  mere 
transfer  with  power  to  sell  the  property  to 
pay  debts.  No  creditor  can  be  excluded 
from  the  ratable  participation  in  the  pro- 
ceeds.   34  A.  904,  Bostick  vs.  Graves. 

The  clerk  of  court  can  not  in  the  judge's 
absence  accept  a  cession.  34  A.  1027,  State 
ex  rel.  Boyd  vs.  Green. 

The  provisions  of  the  laws  relative  to 
voluntary  surrender  and  to  respite  refer  to 
natural  persons.  Corporations  can  not  avail 
themselves  of  them.  48  A.  269,  Isabella 
Lumber  Company,  Limited,  vs.  Its  Cred- 
itors. 

The  vote  of  the  holder  of  the  note  at  the 
meeting  of  creditors  of  the  Id  solvent  makers 
for  his  alscharge  releases  the  indorsers.  48 
A.  22,  Union  Bank  vs.  Grant. 

The  surrender  is  made  to  the  creditors 
who  have  the  right  to  sell  the  property  for 
their  benefit;  that  right  can  not  be  defeated 
by  the  fraudulent  acts  of  the  debtor.  46  A. 
1068,  Andrews  vs.  Creditors;  45  A.  1073, 
McGraw  vs.  Andrews. 


Art.  2171  [2167].  Voluntary,  or  Forced, 

of  property  is  voluntary  or  forced. 

7  Toul.  304;  C.  X.  1266  ("vollntaire  ou  judiciare.'') 

See  R.  S.  of  1870  for  State  laws  and  pro-  I 
ces?  of  surrender,  1781  to  1822.  | 


The  surrender 


Art.  2172  [2168].  Id.  The  voluntary  surrender  of  property 
is  that  which  is  made  at  the  desire  of  the  debtor  himself. 

The  forced  surrender  is  that  which  is  ordered  at  the  instance 
of  the  creditors  of  the  debtor,  or  of  some  of  them,  in  cases  provided 
for  by  law. 

C.  N.  1267,  1268. 

Order  accepting  cession,  and  that  ap- 
pointing syndic  can  not  be  attacked  col- 
laterally.   35  A.  783,  Bajourin  vs.  Ramilli. 


Art.  2173  [2169],  Formalities.  Both  those  kinds  of  sur- 
render  are  subject  to  formalities,  which  are  prescribed  by  special 
laws. 


R.  S.  1781  to  1822;  Acts  1856,  p.  42. 
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Art.  2174. 


Civil  Code  of  Louisiana. 


Art.  2174  [2170].  The  Voluntary  Surrender  is  a  benefit 
which  the  law  grants  to  the  honest  but  unfortunate  debtor,  by 
which  he  is  permitted  to  secure  the  liberty  of  his  person  by  surren- 
dering, in  a  judicial  manner,  all  his  property  to  his  creditors,  any 
stipulation  to  the  contrary,  notwithstanding. 


C.  X.  1267;  R.  S.  1784;  Acts  1855,  p.  42. 


The  surrender  includes  the  insolvent's 
right  to  damages  resulting  from  a  wron^^ful 
seizure.    35  A.  992,  Flaspoller  vs  Siltig. 

An  extra-judicial  cession  to  a  part  of  the 


creditors  does  not  direct  the  debtor  of  the 
property  ceded  nor  remove  it  beyond  the 
reach  of  other  creditors.  33  A.  473,  Board 
of  Liquidators,  etc.,  vs.  Bates. 


Art.  2175  [2171].  Creditor's  Ris:hts  Over  Debtor's 
Property.  The  surrender  does  not  give  the  property  to  the  cred- 
itors ;  it  only  gives  them  the  right  of  selling  it  for  their  benefit  and 
receiving  the  income  of  it,  till  sold. 

2178;  O.  C.  274,  n.  171;  11  A.  160;  44  A.  453,  May  vs.  Railroad  Company;  45  A. 
1083,  Gumbel  &^Co.  vs.  Andrews;  C.  N.  1269;  2  L.  354;  14  A.  427,  438,  648. 

The  property  vests  in  the  creditors.  R.  S. 
.1791. 

Tlie  revised  statute,  1791,  followed.    134 
U.  S.  246,  Gerlingervs.  Phillipi. 

An  extra  judicial  surrender  of  liis  prop- 
erty, especially  wlien  some  of  his  creditors 


refuse  to  accept,  does  not  divest  debtor  of 
title.  33  A.  473,  Board  of  Liquidators  of 
Hart  &  Herl)ert  Bates  vs.  Sheriff. 

Commissions  of  provisional  syndic.  43  A. 
736,  Clarke  &  Co.  vs.  Creditors. 


Art.  2176  [2172].  Effects  of  Surrender,  The  creditors 
can  not  refuse  the  surrender  made  according  to  the  forms  ordained 
by  law,  unless  in  case  of  fraud  on  the  part  of  the  debtor. 

It  operates  the  discharge  of  the  restraint  of  the  debtor's  per- 
son, and  delivers  him  from  actual  imprisonment. 

It  also  suspends  all  kinds  of  judicial  process  against  the 
debtor. 

C.  N.  1270;  2  L.  503;  11  L.  65;  45  A.  949,  State  ex  reL  Cawley  vs.  Judge. 


In  the  Roman  law  the  creditors  were 
privilej^ed  and  ordinary.  See  Maclc,  chap. 
5,  Sees.  774-778. 

Money  in  sheriff's  hands  from  sale  of  in- 
solvent's property  must  be  turned  over  to 


syndic  and  not  to  seizing  creditor.  36  A. 
783^Bazonrin  vs.  Ramelli. 

After  a  regular  surrender  foreign  credit- 
tors  can  not  proceed  against  the  insolvent 
in  the  State  courts.  33  A.  476,  Orr&  Linds- 
ley  vs.  Lisso  &  Scheen. 


Art.  2177  [2173].    Discharge  of  Debts;  New  Cession. 

A  cession  of  property  discharges  all  the  debts,  which  the  debtor 
placed  on  his  bilan,  including  those  arising  from  offenses  and  guasi 
offenses,  provided  a  majority  of  his  creditors  in  number,  and  who 
are  also  creditors  for  more  than  the  half  of  the  whole  sum  due  by 
him,  agree  to  such  discharge.  But  if  such  consent  be  not  obtained, 
any  one  of  his  creditors  may  afterwards  force  a  new  cession,  on 
showing  that  the  debtor  has  acquired  property  over  and  above  what 
is  necessary  for  his  maintenance.  But  on  such  new  cession,  the 
creditors,  who  have  become  such  since  the  first  cession,  must  be 
paid  in  preference  to  the  others. 

11  R.  166,  Gurlie  vs.  Flood;  4  L.  44;  10  R.43;  3  A.  501;  10  A.  146;  14  A.  262;  15 
A.  601 ;  46  A.  472,  Reiley  &  Co.  vs.  Their  Creditors;  48  A.  22,  Banlt  vs.  Grant. 
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A  mandate  in  insolyency  which  aatbor- 
izes  proxy  to  vote  for  settlement  of  the  in- 
debtedness in  such  manner  as  two-thirds 
in  number  and  amount  of  creditors  may 
determine,  or  to  vote  for  such  other  matters 
as  may  come  before  the  meeting  creditors, 
as  may  be  proper  and  necessary,  will  not 
authorize  the  vote  for  the  discharge  of  the 
insolvent.  43  A.  1161,  Angelovich  vs.  His 
Creditors. 

In  the  early  stages  of  the  Roman  law  the 
sale  of  the  debtor-s  goods  were  made  in 
mass  (per  universitatem)  and  the  vendee 
succeeded  actively  and  passively  to  the 
effects  and  debts  of  the  debtor,  and 
was  bound  to  pay  the  price  to  the  creditors 
pro  rata 

Hence  the  debtor  had  a  universal  suc- 
cessor and  was  discharged.  The  benefit  of 
the  cession  of  goods  as  now  exists  was  intro- 
duced in  the  time  of  Julius  or  Augustus 
Csesar.  Where  a  cession  was  made  ex  lege 
Julia  the  debtor  enjoyed  the  right  to  the 
ben^cium  competentioe  secured  by  our  law. 
See  Mack.  Sec.  765,  No.  4. 


An  alien  living  and  doing  business  in 
Louisiana,  with  actual  and  constructive  no- 
tice, is  bound  by  insolvency  proceedings 
under  the  laws  of  Louisiana.  20  F.  608, 
Letchford  vs.  Couvillan. 

Where  debtor  is  not  discharged  any 
creditor  may  force  a  new  cession,  but  the 
debtor  is  owner  of  his  property  and  can 
sell  until  second  surrender  is  decreed. 

The  filing  of  the  petition  is  not  enough 
to  deprive  him  of  his  control  over  property 
acquired  since  first  cession.  4  A.  356, 
Plympton  vs.  Preston,  et  al. 

A  promise  to  pay  a  debt  after  a  cessio 
bonorum  will  support  an  action.  3  A.  501, 
Beck  vs.  Howard. 

A  State  Court  can  not  discharge  a  debtor 
from  even  a  Louisiana  contract,  when  the 
creditor  was  at  the  time  of  such  contract  and 
still  is  a  resident  of  some  other  state.  12 
Wheat  292,  Ogden  vs.  Saunders;  1  Wal. 
232,  Baldwin  vs.  Hale;  1  Dillon  519,  Van 
Glahn  vs.  Yarenne. 


Art.  2178  [2174].   Ownership  of  Property  Surrendered. 

As  a  debtor  preserves  his  ownership  of  the  property  surrendered, 
he  may  divest  the  creditors  of  their  possession  of  the  same,  at  any 
time  before  they  have  sold  it,  by  paying  the  amount  of  his  debts, 
with  the  expenses  attending  the  cession. 

2175,  2182;  33  A.  1177,  Walling's  Heirs  vs.  Manstield;  2  R.  194,  Rivas  vs.  Hunstock; 
15  A.  167;  23  A.  337;  R.  S.  1791 ;  45  A.  1077,  McGraw  vs.  Andrus. 

An  assignment  in  banlcruptcy  under  the 


The  possession  passes  to  the  creditors.  38 
A.  866,  Jacquet  vs.  His  Creditors;  3  A.  387; 
4  A.  49. 


National  law  divests  ownersnip. 
May  vs.  R.  R.  Co. 


44  A.  453, 


Art,  2179  [2175].    Surplus  After  Payment  of  Debts. 

Any  surplus  that  may  be  in  the  hands  of  the  creditors,  or  their 
syndics,  or  other  agents,  after  paying  the  debts  and  expenses,  must 
be  paid  over  to  the  debtor. 

18  A.  292. 


Responsibility     of    syndic. 
Meillem  vs.  His  Creditors. 


3    L.   532, 


Art.  2180  [2176].  Succession  of  Insolvent.  The  property 
surrendered  forms  a  part  of  the  succession  of  the  debtor,  if  he 
should  die  before  the  sale ;  but  the  creditors  are  entitled  to  retain 
the  possession  and  to  sell,  in  the  same  manner  as  they  were  before 
the  death  of  the  debtor. 


45  A.  1084,  Gumbel  &  Co.  vs.  Andrus; 
tor;  9R.219. 

In  the  Roman  law  the  etfecte  of  the 
debtor  after  the  opening  of  the  concursus 
pass  into  the  hands  of  the  creditors  col- 
lectively and  become  a  common  object  out 
of  which  they  are  to  be  paid.  In  this  sense 
there  exists  a  community  between  them. 

Hence  the  creditors  deliberate  and  take 
measures  in  common.  A  majority  of  votes 
sanctioned  by  a  decree  form  a  resolution  for 
all. 

Hence  also  no  creditor  can  pay  himself 


11  L.  438,  Friend  vs.  Graham's  Administra- 

out  of  the  ceded  effects.  He  must  await  his 
payment  by  the  concursus.  He  must  also 
render  to  the  mass  what  he  may  have  re- 
ceived since  the  opening  of  the  concursus. 
Mack,  Sec.  784. 

Heirs  allowed  to  recover  property  not 
sold  by  syndic,  he  having  concluded  his 
gestion  and  been  discharged.  33  A.  1174, 
Walling  Heirs  vs.  Morefleld;  45  A.  1084, 
Gumbel  &  Co.  vs.  Andrus. 
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Civil  Code  op  Louisiana. 


Art  2181  [2177].    Seizure  of  Claims  Against  Insolvent. 

The  creditors  of  those  in  whose  favor  a  cession  or  surrender  of 
property  has  been  made,  even  when  they  have  a  general  mortgage, 
can  not  enforce  it  against  the  property  surrendered ;  but  they  may 
seize  the  credits  against  the  ceded  estate  on  execution,  and  in  cases 
where  such  proceeding  is  allowed,  may  attach  them. 

Art.  2182  [2178] .  No  Prescription  in  Favor  of  Creditors. 

The  creditors  can  never  prescribe  by  any  lapse  of  time,  so  as  to 
gain  the  ownership  of  the  property  ceded. 

Art.  2183  [2179].  Exemptions.  The  debtor  is  not  obliged 
to  comprehend  in  his  surrender  any  property  that  is  not  subject  to 
be  seized  and  sold  on  execution  against  him ;  but,  with  this  excep- 
tion, all  his  property  must  be  surrendered. 

1992;  R.  S.  1787;  3  M.  232,  Duncan  and  Jackson's  Syndic  ys.  Duncan. 

Art.  2184  [2180].    Sale  of  Insolvent's  Property.    All 

sales  of  property  ceded  to  creditors  must  be  made  at  the  same  terms 
and  under  the  same  formalities  that  property  seized  on  execu- 
tion is  sold ;  but  the  sale  is  made  by  the  syndics,  or  some  person 
appointed  by  them,  at  public  auction. 

3  JN .  S.  617,  Saulet  vs.  Dreux ;  7  N.  S.  181 ,  Mayfield  ts.  Comeau ;  14  A.  492 ;  22  A.  47. 


The  curator  or  syndic  must  take  oath, 
give  security,  make  inventory,  administer 
me  effects  to  the  best  advantage,  and,  in 
conformity  to  the  resolution  of  the  creditors, 
make  sale  of  the  property  from  the  mass, 
and  to  this  end  recover  the  property  from 
stranfi^ers,  collect  the  debts  and  annul 
fraudulent  sales.  He  must  render  an  ac- 
count of  his  administration,  and  is  held  re- 
sponsible for   fraud,  negligence  and    the 


want  of  tteligentia  quam  in  suis  rebus^  Mack, 
Sec.  773. 

Creditors  can  fix  the  terms  of  sale.  2  R. 
201,  Egertop  vs.  Creditors. 

If  sold  by  syndic,  where  the  creditors 
have  not  fixed  the  terms,  property  must  be 
appraised,  etc.    0.  P.  676,  680,  681. 

Stocks  and  bonds  may  be  sold  privately 
at  market  value  by  order  of  court.  21  of 
1890,  p.  17. 


SECTIOX  2. 


Of  Novation, 

Art.  2185  [2181.]  Novation  Defined.  Novation  is  a  con- 
tract, consisting  of  two  stipulations ;  one  to  extinguish  an  existing 
obligation,  the  other  to  substitute  a  new  one  in  its  place. 

7  Toul.  337;  9  A.  497;  14  A.  54;  15  A.  49;  16  A.  805;  23  A.  48. 


Judgment  novates.  Troplong^  Prescrip- 
tion, No.  1008;  2  N.  S.  603,  Mackel  vs. 
Cairnes;  5  Sav.  325;  7  A.  334,  Denlstown 
vs.  Payne. 

Novation  is  not  presumed;  the  intention 
must  be  clearly  dedncible  from  the  terms 
of  the  agreement.  9  A.  228,  Pattison  vs. 
His  Creditors;  14  A.  54,  Gails  vs.  Schooner 
Osceola. 

Twelve  months'  bond  does  not  operate  a 
novation.  32  A.  352,  Fillastre  vs.  St.  Ar- 
mond. 


See  the  common  law  doctrine  under  ac- 
cord and  satisfaction.  6  Watt's  Actions  and 
Defences,  614. 

A  compromise  between  creditor  and  debt- 
or by  which  the  amount  of  the  debt,  the 
terms  and  mode  of  payment,  the  rate  of 
interest  and  the  nature  of  the  securities,  are 
changed  does  not  effect  a  novation  unless 
the  intention  of  the  parties  to  novate  the 
debt  is  particularly  expressed.  32  A.  822, 
Baker  vs.  Frellsen. 

Taking   notes   and    writing    '*•  received 
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payment  by  notes  ''  doeu  not  novate.  46  A.. 
S79,  Adler  vd.  Burton  Lumber  Oo.  ]  contra^ 
2  N.  S.  146,  Barron  vs.  How. 

The  granting  of  a  new  lease  after  the  ex- 
piration of  the  first  is  not  a  novation.  29 
A.  841,  Hill  &  Co.  vs.  Bourcler. 

When  a  plea  of  novation  is  consistent 
with  a  general  denial.  32  A.  965,  Durham 
vs.  Williams. 

Where  second  note  is  made  payable  to 


different  payees  in  place  of  first  notes,  it 
operates  a  novation.  2  R.  59,  WelllDgton 
vs.  Scott. 

The  renewal  of  a  note  secured  by  mort- 
gage does  not  novate  the  original  note  and 
debt  so  as  to  release  the  mortgage,  as  its 
accessory  when  a  renewal  is  provided  for 
in  the  mortgage,  even  if  it  be  renewed 
in  a  different  name,  but  proved  to  be  the 
same  debt.  8  L.  276,  Palfrey  vs.  His  Cred- 
itors. 


Art.  2186  [2182].    Prior  Obligation  Hust  be  Valid-    To 

constitute  a  novation,  there  must  be,  at  the  time  it  is  made,  a  valid 
obligation  on  which  it  can  operate ;  if  the  first  obligation,  which  it  is 
intended  to  replace  by  the  new  one,  be  void,  or  if  there  be  no  such 
obligation,  then  the  new  obligation  of  no  effect. 


See  notes  to  2185. 


Art,  2187  [2183].  The  Pre-Existent  Obligation  Must 
be  Extinguished,  otherwise  there  is  no  novation;  if  it  be  only 
modified  in  ^ome  parts,  and  any  stipulation  of  the  original  obliga- 
tion be  suffered  to  remain,  it  is  no  novation. 

1455;  1  L.  527;  9  A.  228;  14  A.  93,  457;  24  A.  543;  see  note  to  2185  and  to  2190. 


Discharge  must  be  express.  7.  N.  S.  178, 
Cormier  vs.  Ricliards;  32  A.  822,  Baker  vs^ 
Frellsen. 

Where  note  is  jdven  to  agent,  which  is 
taken  up  and  a  new  note  given,  there  is  no 
novation.  8  M.  429,  Hobson  vs.  Davidson ; 
46  A.  379.  Adler  vs.  Barton  Lumber  Oo. 

Contra.— 1  L.  527,  Morgan  vs.  Creditors; 
15  L.  434,  Exchange  and  Banking  Co.  vs. 
Walden. 

Where  seller  delivered  np  notes  of  pur- 
chaser in  exchange  for  notes  of  other  per- 
sons he  novates  the  debt.  14  L.  33,  Barthet 
vs.  Andry. 


Renewal  of  the  notes  with  an  iodorser 
and  partial  payments  does  not  operate  a 
novation.  15  L.  248,  8aul  vs.  Nicolet's 
Executors. 

A  promissory  mortgage  note  issued  afi 
collateral  security  for  a  pre-existing  debt 
to  the  maker *8  own  order,  and  by  him  in- 
dorsed, passes  before  maturity  free  of  all 
offsets  and  equities  in  the  maker's  favor. 
41  A.  873,  Levy  vs.  Ford. 

In  case  the  indebtedness  vshich  the  colhu- 
eral  toas  intended  to  secure  is  extinguished 
the  maker  may  reissue  the  mortgage  note. 
41  A.  873,  Levy  vs.  Ford. 


Art.  2188  [2184]. 
subject  to  novation. 


All  Kinds  of  Legal  Obligations  are 


Art.  2189  [2185].  Novation  Takes  Place  in  Three 
Ways: 

1.  New  Debt.  When  a  debtor  contracts  a  new  debt  to  his 
creditor,  which  new  debt  is  substituted  to  the  old  one,  which  is  ex- 
tinguished. 

2.  New  Debtor.  When  a  new  debtor  is  substituted  to  the 
old  one,  who  is  discharged  by  the  creditor. 

3.  New  Creditor.  When  by  the  effect  of  a  new  engagement, 
a  new  creditor  is  substituted  to  the  old  one,  with  regard  to  whom  the 
debtor  is  discharged. 

2195,2643;C.N.  1271  (lit.);6Toul.  423;  7Toul.331,333;  16  L.  4^6;  1  A.410;9A. 
497;  10  A.  623;  14  A.  98,  211,  344. 
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Art.  2190  [2186].  Not  Presumed.  Novation  can  be  made 
only  by  persons  capable  of  contracting ;  it  is  not  presumed ;  the 
intention  to  make  it  must  clearly  result  from  the  terms  of  the 
agreement,  or  by  a  full  discharge  of  the  original  debt. 

C.  N.  1272;  3  N.  S.  145;  4  L.  477;  11  R.  9;  2  A.  188;  9  A.  228,  497;  13  A.  238;  14 
A.  54,  93,  361,  484;  16  A.  806, 16  A.  49;  24  A.  292;  2  A.  766,  Bell  V8.  Mnrphy. 


A  mere  renewal  of  a  note  with  an  In- 
dorger  and  partial  payments  does  not 
operate  a  novation  or  deprive  vendor  of 
his  privilege.  15  L.  248,  Saul  vs.  Nicolet's 
Executors. 

Novation  never  presumed.  23  A.  48, 
Austin,  Thorpe  &  Co.  vs.  DaRocha,  Becker 
A  Co.;  13  A.  238,  Choppin  vs.  Gobbold;  4 
A.  509,  Jacobs  vs.  Calderwood;  4  X.  S.  95, 
Mark  vs.  Bowers;  24  A.  293,  Levy  vs.  Pointe 
Coupee, 

Furnishing  a  new  note  not  a  novation  and 
does  not  release  pledged  property.  34  A. 
927,  Union  National  Bank  vs.  Slocomb. 

The  taking  of  a  draft  for  an  account  is 
not  a  novation.    37  A.  73,  Saloy  vs.  Dragon. 

The  taking  of  a  draft  to  be  in  payment 
'^  when  paid ''  not  a  novation.  28  A.  862, 
Phifer  vs.  Maxwell. 

The  acceptance  of  a  new  note  reciting 
the  same  consideration  as  the  old  not  a 
novation.    34  A.  534,  Bergeron  vs.  Patin. 

A  change  in  the  form  of  a  debt  not  a 
novation.  29  A.  750,  Jordon  &  Co.  vs. 
Anderson. 

A  compromise  changing  the  amount  of 
debt,  rate  of  interest,  etc.,  unless  intention 
to  novate  is  express  does  not  operate  as  a 
novation.    32  A.  822,  Baker  vs.  Frellsen. 


But  when  there  is  a  compromise  fixing 
smaller  sum  as  debt  due  and  where  a  new 
note  is  then  made,  there  is  a  novation  of 
the  notes  first  given.  28  A.  679,  Gardner 
vs.  Levasseur. 

Where  the  note  of  a  dissolved  partnership 
was  surrendered  and  the  note  of  the  suc- 
ceeding partner  taken — he  having  assumed 
the  liabilities  of  the  old  concern— it  was 
held  no  novation  or  release  of  the  retiring 
partner.  34  A.  1113,  Lisso  vs.  Navra  & 
Offner. 

Treating  one  who  has  assumed  the  debt 
as  the  debtor,  does  not  novate  the  debt  so 
as  to  discharge  the  original  debtor.  33  A. 
1444.  Latiolais,  Administrator,  vs.  Citizens 
Bank. 

Where  the  judgment  debtor  purchases  his 
own  property  at  an  execution  sale  on  credit, 
the  original  debt  is  not  extinguished  by 
novation.  26  A.  174,  Chaffraix  &  Agar  vs. 
ChafCraix. 

Novation  may  be  inferred,  29  A.  586, 
Meyer,  Weis  &  Co.  vs.  Atkins. 

The  paymentof  a  debt  secured  by  a  mort- 
gage note  as  collateral,  does  not  prevent 
reissuance  of  the  note  to  secure  other  debts. 
41  A.  873,  Levy  vs.  Ford. 

**  I  acknowledge  receipt  of  the  price  pay- 
ment l>eing  satiSactory  and  in  notes  '^  not 
a  novation.  46  A.  379,  Adler  <t  Co.  vs. 
Lumber  Company. 


Art.  2191  [2187].  New  Debtor.  Novation  by  the  substitu- 
tion of  a  new  debtor  may  take  place  without  the  concurrence  of  the 
former  debtor. 


C.  N.  1274  (lit.). 

The  taking  of  a  twelve   months*  bond 
under  execution  does  not  operate  a  nova- 


tion so  as  to  discbarge  the  judgment  deb- 
tor.   32  A.  586,  Filastre  vs.  Sr.  Armand. 


Art.  2192  [2188].  Id.  Express  Discharge  of  Former 
Debtor.  The  delegation,  by  which  the  debtor  gives  to  the  cred- 
itor another  debtor  who  obliges  himself  towards  such  creditor,  does 
not  operate  a  novation,  unless  the  creditor  has  expressly  declared 
that  he  intends  to  discharge  his  debtor  who  has  made  the  delegation. 

2190,  2194;  2212,  2643;  9  L.  216,  Bonilla  vs.  Mull;  C.  N.  1275  (lit);  Poth.  Oblig.,n. 
Sai;  7  Toul.  28;  9.  M.  268,  Gordon  vs.  McCarty ;  9  L.  216,  223;  16  L.  476;  1  R.  301 ;  11  R. 
511;  4  A.  609;  9  A.  497;  11  A.  93;  12  A.  299;  13  A.  238;  14  A.  211;  23  A.  48. 
Delegatus  debtor  est  odlosus  in  lege,  33  A 


1450,  Latiolais  vs.  Citizens  Bank. 

The  assumption  of  a  debt  by  a  new  firm 
succeeding  to  the  business  of  one  that  has 
been  dissolved,  the  transfer  of  the  debts 
to  the  books  of  the  new  llrm,  and  the  assent 
of  the  creditor  to  the  arrangement,  will  not 


novate  the  debt  without  an  express  agree- 
ment to  discharge  the  original  debtors.  14 
A.  211,  Carriere  vs.  Labiche,  et  al. 

Where  the  note  of  A  is  taken  for  the 
open  account  of  B,  and  that  account  is  re- 
ceipted as  paid,  there  is  a  novation.  26  A. 
346,  McCain  vs.  Fulkerson. 
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Art.  2198. 


Art.  2193  [2189].  Insolvency  of  New  Debtor*  The  cred- 
itor who  has  discharged  the  debtor  by  whom  a  delegation  has  been 
made,  has  no  recourse  against  the  debtor,  if  the  person  delegated 
becomes  insolvent,  unless  that  act  contains  an  express  reservation 
to  that  purpose,  or  unless  the  delegated  person  was  in  a  state  of 
open  failure  or  insolvency  at  the  time  of  the  delegation. 

2212;  C.  N.  1276  (lit.) ;  Poth.  Obllg.  n.  604;  6  Toul.  395,  636;  7  Toul.  28,  314,  349, 
362. 

Art-  2194  [2190] .   Indication  of  New  Debtor  or  Creditor. 

The  mere  indication  made  by  a  debtor  of  a  person  who  is  to  pay 
in  his  place,  does  not  operate  a  novation. 

The  same  is  to  be  observed  in  the  mere  indication  made  by 
the  creditor  of  a  person  who  is  to  receive  for  him. 

2212;  C.  N.  1277  (lit,);  7  Toul.  25,  349,  350.  Poth.  Obllg.,  d.  605,  Sec.  4;  16  L.476; 
11  R.  511. 

Art.  2195  [2191].  The  Privileges  and  Mortgages  of  the 
Former  Credit  are  not  transferred  to  that  which  is  substituted  to 
it,  unless  the  creditor  has  expressly  reserved  them. 

C.  N.  1278  (lit.) ;  Poth.  Obllg.,  n.  599. 

Reissuance  of  a  mortgage  Dote  used  as 
collateral.  41  A.  873,  Levy  vs.  Ford. 

The   pre-existent  debt   must   be   extin- 
guished, otherwise  there  is  no  novation. 


If  it  be  only  modified  in  some  parts  and 
any  portion  of  the  original  obligation  re- 
main, it  is  no  novation.  41  A.  873,  Levy  vs. 
Ford. 


Art.  2196  [2192].  Id.  In  Case  of  New  Debtor.  When 
novation  takes  place  by  the  substitntion  of  a  new  debtor,  the  origi- 
nal privileges  and  mortgages  of  the  credit  can  not  be  transferred 
on  the  property  of  the  new  debtor. 

C.  N.  1279  (lit.);  Poth.  Oblig.,  n.  699;  7  Toul.  872,  373. 

Art.  2197  [2193].  Id.   In  Case  of  Co-Debtor  in  Solido. 

When  novation  takes  place  between  the  creditor  and  one  of  the 
debtors  in  solido^  the  privileges  and  mortgages  of  the  former  credit 
can  be  reserved  only  on  the  property  of  him  who  contracts  the  new 
debt. 

C.  X.  1280  (lit.);  Poth.  Oblig.,  n.  599;  7  Toul.  373,  375. 

Art.  2I98  [2194].  Novation  in  the  Co- Debtor  in  Sol- 
ido ;  With  Principal  Debtor.  By  the  novation  made  between 
the  creditor  and  one  of  the  debtors  in  solido^  the  co-debtors  are  dis- 
charged. 

The  novation  that  takes  place  with  regard  to  the  principal 
debtor,  discharges  the  sureties. 

Nevertheless,  if  the  creditor  has  required,  in  the  first  case,  the 
accession  of  the  co-debtors,  or  in  the  second,  that  of  the  sureties, 
the  former  credit  subsists,  if  the  co-debtors  or  the  the  sureties  re- 
fuse to  accede  to  the  new  arrangement. 

3063;  C.  N.  1281  (lit.):  Poth.  Oblig.,  n.  699;  7  Toul.  356,  357,  376;  1  Zach.  352,  par. 
4;  Acc6ptilatioD.  46,  T.  4. 
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SECTION  8. 


Of  the  Remission  of  the  Debt. 

Art.  2199  [2195].  Remission  is  Conventional  or  Tacit. 

The  remission  of  the  debt  is  either  conventional,  when  it  is  ex- 
pressly granted  to  the  debtor  by  a  creditor  either  having  a  capacity 
to  alienate ; 

Or  tacit,  when  the  creditor  voluntarily  surrenders  to  his  debtor 
the  original  title  under  private  signature  which  establishes  the 
obligation. 

C.  X.  1282;  13  A.  621 ;  14  A.  636;  EDglish  Law;  24  Am.  L.  Reg.  21,  Foakes  vs.  Beer. 


Promissory  notes  indorsed  by  the  owner, 
**TM8  note  is  paid  in  full,''  afterwards 
found  amons;  valueless  notes,  are  considered 
extinguistiea  when  intention  to  discharge 
maker  is  shown.  43  A.  190,  Succession  of 
Foerster. 


Possession  of  note  by  debtor  is  presump- 
tion of  release.  7  Toul.  625. 

Remission  to  a  tutor  is  valid.  39  A.  302, 
Pike  vs.  Chonette. 


Art.  2200  [2196].  Surrender  of  Title  to  Codebtor  in 
Solido.  The  surrender  of  the  original  title  under  private  signa- 
ture to  one  of  the  debtors  in  solidOy  forms  a  presumption  of  the 
remission  of  the  debt,  or  of  its  payment,  in  favor  of  his  cx)debtors ; 
but  proof  may  be  adduced  to  the  contrary. 


C.  N.  1283. 


Art.  2201  [2197].  Prescription  of  Acceptance;  Irre- 
vocable. The  release  or  remission  of  a  debtor  is  presumed  always 
to  have  been  accepted  by  the  debtor,  and  it  can  not  be  revoked  by 
the  creditor. 


Minor  may  accept  it.    L.  46,  T.  4,  Sec.  2. 

A  remission   to  a    tutor  is  valid,  39  A. 
302,  Pike  vs.  Chovette. 


Promissory  notes  indorsed  by  the  owner, 
'^This  note  has  been  paid  in  fali'^  and 
found  among  his  effects  is  presumed  to  be 
paid.    43  A.  190,  Succession  of  Foerster. 


Art.  2202  [2198],  Delivery  of  Copy  of  Public  Act  to 
Debtor.  The  delivery  to  the  debtor  of  the  authenticated  copy  of 
a  notarial  act,  by  which  the  obligation  is  created,  does  not  alone 
form  a  presumption  of  the  release  of  the  debt,  but  it  may,  when 
accompanied  by  other  proof,  form  such  presumption. 

C.  N.  1284;  31  A.  792,  Powell  vs.  Hayes. 

Art.  2203  [2199].    Remission  to  Codebtor  in  Solido. 

The  remission  or  conventional  discharge  in  favor  of  one  of  the 
codebtors  in  solido^  discharges  all  the  others,  unless  the  creditor 
has  expressly  reserv^ed  his  right  against  the  latter. 

In  the  latter  case,  he  can  not  claim  the  debt  without  making 
a  deduction  of  the  part  of  him  to  whom  he  has  made  the  remission. 

0.  N.  1285  (lit.);  Poth.  Obli^.,  n.  275,  617;  L.  46,  T.  14,  1. 16;  6  Toul.  771;  7  Toul. 
397,  400. 
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Art.  2207. 


Propose  to  make  a  witness.  2  A.  186, 
Harrison  vs.  Poole;  16  A.  583,  684;  17  A. 
118;  43  A.  781,  Hope  &  Co.  vs.  Board  of 
Liquidation. 

The  release  of  one  of  several  debtors  in 
solidOy  in  an  obligation  arising  from  a  tres- 
pass operates  the  extinguishment  of  the 
debt  as  to  the  remaining  .  co-debtors  unless 
the   creditor   has   expressly    reserved  his 


right  afi[ainst  the  other  debtors  insoUdo, 
16  A.  5^,  Irwin  vs.  Scrlbner. 

2203  applies  to  obligations  ex  delicto  as 
well  as  ex  contratu.  36  A.  790,  Orr  &  Lind- 
say vs.  Hamilton. 

The  mere  discontinuance  of  a  suit  against 
one  solidary  obligor  does  not  discharge  the 
others.  33  A.  627,  Vredenburg  vs.  Behan; 
35  A,  787,  Union  Bank  vs.  Legendre. 


Art.  2204  [2200].    Remission  of  Thing  Pledged.    The 

remission  of  the  thing,  given  as  a  pledge,  does  not  suffice  to  raise 
a  presumption  of  the  remission  of  the  debt. 

C.  N.  1286  (lit.) ;  Poth.  Oblig.,  n.  610;  7  Toiil.  400. 

Art.  2205  [2201].  j^emission  to  Principal  Debtor;  to 
Sureties.  The  remission  or  even  conventional  discharge  granted 
to  a  principal  debtor,  discharges  the  sureties. 

That  granted  to  the  sureties  does  not  discharge  the  principal 
debtor. 

That  granted  to  one  of  the  sureties  does  not  discharge  the 
others. 

3049,  3059;  C.  N.  1287  (lit.);  Poth.  Oblig.,  n.  H16;  7  Toul.  400;  43  A.  778,  Hope  & 
Co.  YS.  Board  of  Liquidation. 

Art.  2206  [2202].  Payment  by  One  Surety;  How  Dis- 
puted. What  the  creditor  has  received  from  one  of  the  sureties, 
in  discharge  of  his  suretyship,  must  be  imputed  to  the  debt,  and 
goes  towards  the  discharge  of  the  principal  debtor  and  the  other 
sureties. 

2103;  Compare  2206  with  3076;  C.  X.  1288  (lit.). 

SECTION  4. 


Of  Compensation. 

Art.  2207  [2203].  Compensation  Defined.  When  two 
persons  are  indebted  to  each  other,  there  takes  place  between  them 
a  compensation  that  extinguishes  both  the  debts,  in  the  manner  and 
cases  hereafter  expressed. 

C.  N.  1289  (lit.);  C.  P.  366  to  373;  3  A.  47;  4  A.  157;  9  A.  189;  10  A.  479,  482;  12  A. 
558;   14  A.  449,  497;  15  A.  204,  205;  16  A.  181,  195;  17  A.  246,  248. 

Compensatiou  dtes  not  talce  place  in  the  ]   son;  30  A.  554,  City  of  New  Orleans  vs. 
confidential  contracts  arising  from  irregular  !   Davidson. 

deposits,  such  as  deposits  with  abanlser.  34  |       Party  can  not  set  up  by  way  of  injunction 
A.  606,  Gordon  &  Gomilla  vs.  Muchlin.  j  notes  which  he  held  and  might  have  pleaded 

12  A.  257;    7  A.  58;    2  A.  25;  11  A.  73;    23  j   in  compensation.  12  A.  84o.  Craw  vs.  Wat- 
A.  116;    2963,2210. 

Compensation  takes  place  between  two 
judgments,  though  the  original  obligations 
on  which  they  were  rendered  can  not  be 
compensated.    32  A.  1029,  Levy  vs.  Roos. 

Municipal  taxes  can  not  be  compensated. 
30  A.  541,  City  of  New  Orleans  vs.  David- 


liins. 

A  debit  is  liquidated  and  subject  to  set-off 
when  it  appears  that  something  is  due  and 
how  much.    8  M.  398,  Carter  vs.  Morse. 

Where  part  of  debt  is  transferred.  See 
3  R.  144,  Laml>eth  et  al.  vs.  Kerr. 

The  debtor  of  an  insolvent  can  not  oppose 
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in  compensation  claims  acquired  airainst  the 
insolvent  after  the  insolvency.  36  A.  1, 
Kennedy  yh.  New  Orleans  Sai^ngs  Institu- 
tion. 

Compensation    is    of   three   Idnds:    By 
operation  of  law,  by  way  of  exception,  and 


by  reconvention. 
Cole. 


8  L.  158,  Blanchard  vs 


Garnishees  can  not  plead  an  open  account 
in  compensation  of  the  value  of  debtor^s 
property  in  their  hands  at  the  time  it  is  at- 
tached.   Ibid. 


Art.  2208  [22041.  Effected  by  Here  Operation  of  Law. 

Compensation  takes  place  of  course  by  the  mere  operation  of  law, 
even  unknown  to  the  debtors ;  the  two  debts  are  reciprocally  ex- 
tinguished, as  soon  as  they  exist  simultaneously,  to  the  amount  of 
their  respective  sums. 

C.  N.  1290  (lit.) ;  2  R.  130,  4  Marcad6,  p.  640;  C.  P.  369,  870,  371 ;  10  R.  197;  12  R. 
399;  12  A.  562;  14  A.  409,  497;  15  A.  204;  17  A.  246,  248;  R.  S.  1750;  8  L.  160,  Blanchard 
vs.  Cole  etal.;  O.  C.  298,  190;  6  Toul.  760;  7  Toul.  419,  452,  472. 

Judgment  may  be  pleaded  in  compensa- 
tion daring  a  devolutive  appeal.  18  A.  527, 
William  Sandel  vs.  Emmet  (George;  12  R. 
376,  Kemion  et  als.  vs.  Hills  et  ai. 


When  bolder  of  a  protested  bill  becomes 
purchaser  of  property  belonging  to  the 
acceptor,  sold  at  the  suit  of  a  third  person, 
subject  to  certain  mortgages,  the  debts  will 
extinguish  each  other  to  the  amount  of  the 
smallest  by  compensation;  the  amount  due 
by  the  purchaser  after  satisfying  the  pre- 
vious mortgages  is  sufficiently  certain.  Id 
ceHtim  est  quod  certum  reddi  potest.  12  R. 
399,  Collier  vs.  His  Creditors. 


Compensation  does  not  take  place  where 
obligation  of  a  national  bank  was  acquired 
the  next  day  after  it  stopped  payment.  23 
A.  36,  Case,  Receiver,  vs.  Cannon  &  Mc- 
Can;  2  L.  82;  14  L.  556,  Duncan's  Syndic 
vs.  Duncan's  Heirs. 


Art.  2209  [2205].  Debts  Compensable.  Compensation 
takes  place  only  between  two  debts,  having  equally  for  their  object 
a  sum  of  money,  or  a  certain  quantity  of  consumable  things  of  one 
and  the  same  kind,  and  which  are  equally  liquidated  and  demand- 
able. 

The  days  of  grace  are  no  obstacle  to  the  compensation. 

O.  C.  298,  n.  191;  C.  N.  1291;  Demandable,  6  Toul.  680;  Poth.  Oblig.  592;  2  A.  402, 
New  Orleans  Gas  Light  Company  vs.  Hill;  4  R.  516,  Peynand  vs.  His  Creditors; 
(Amended);  2956;  8L.  158;  lOB.  45;  12  R.  398;  2  A.  546;  3  A.  617;  5A.  160,  551;  9  A. 
189;  10  A.  721,  734,  405;  14  A.  333;  15  A.  166,  205;  19  A.  465;  21  A.  661;  23  A.  36,  49,  60; 
21  A.  208. 


Compensation  does  not  take  place  where 
obligation  of  a  national  bank  was  acquired 
next  day  after  it  stopped  payment.  23  A. 
36,  Case  vs.  Cannon  and  McCan;  2  L.  82 
Craln  vs.  Baillio;  14  L.  556,  Duncan  Syn- 
dic vs.  Duncan  Heirs. 

Whether  plaintiff  owns  certain  claims  and 
the  notes  sued  on  as  an  individual,  or  a 
liquidator,  is  a  matter  into  which  the  de- 
fendant has  no  right  to  inquire.  27  A.  642, 
Spears  Liquidator  vs.  Spears  Administra- 
trix. 

A  debtor  of  a  foreign  insolvent  corpora- 
tion when  sued  by  its  assii^nee  in  the  courts 
of  this  State  may  plead  In  compensation. 
33  A.  1203,  Life  Association  of  America  vs. 
Levy. 

One  judgment  compensates  another, 
though  the  obligations  upon  which  they 
were  rendered  could  not  be  compensated. 
32  A.  1029,  Levy  vs.  Roos. 

Seizure  is  not  necessary  to  effect  compen- 


sation of  two  opposing  judgments.    27  A. 
694,  Lemare  vs.  Lemare. 

Compensation  is  not  allowed  against 
taxes.  35  A.  651,  City  of  New  Orleans  vs. 
Sugar  Shed  Co.;  30  A.  541,  City  of  New 
Orleans  vs.  Davidson;  28  A.  836, Shreveport 
vs.  Gregg  &  Ford. 

A  public  official  can  not  compensate 
liquidated  indebtedness  for  public  money 
collected  by  him  by  his  claims  against  the 
municipality.  26  A.  681,  City  ofNew  Or- 
leans vs.  Finnerty. 

The  vendor  of  a  thing  sold  for  cash  can 
not  oppose  in  compensation  of  the  price  on 
unmatured  note  of  vendor.  35  A.  1129, 
Mutual  National  Bank  vs.  Keenan  and 
Slawson. 

Where  a  sale  is  made  for  cash  the  pur- 
chaser, after  getting  possession,  will  not  be 
permitted  to  compensate  the  price  with  a 
claim  he  has  against  the  vendor.  28  A. 
629,  Guilbean  Bros.  vs.  Melan^on. 
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Art.  2210. 


An  anliquidated  claim  can  not  be  plead- 
ed in  compenBation  against  a  note.  32  A. 
877.  Barbndge  A  Co.  vs.  Anderson;  28  A. 
97,  Bevens  vs.  Ker. 

An  indiyidual  debt  can  not  compensate  a 
partnership  claim.  1  M.  25,  Smith  ys.  Dan- 
can  &  Jacluon ;  8  A,  822,  Smith  ys.  Mc- 
Micken. 


Liquidated  verbally.  5  A.  160,  Ogden  vs. 
Cain. 

An  account  which  can  not  be  pleaded  in 
eompensation,  but  can  be  pleaded  in  recon- 
vention, 2  N.  S.  81,  Agaisse  vs.  Guedron. 

A  demand  based  on  a  penal  clause  for 
payment  on  a  condition,  can  not  be  plead- 
ed in  compensation  of  a  note.  47  A.  1463, 
Goldman  vs.  Goldman  &  Mason. 


Art.  2210  [2207].  Debts  Not  Compensable.  Compensa- 
tion  takes  place,  whatever  be  the  causes  of  either  of  the  debts, 
except  in  case : 

1.  Of  a  demand  of  restitution  of  a  thing  of  which  the  owner 
has  been  unjustly  deprived. 

2.  Of  a  demand  of  restitution  of  a  deposit  and  of  a  loan  for 
use. 

3.  Of  a  debt  which  has,  for  its  cause,  aliments  declared  not 
liable  to  seizure. 

2903,  2944,2963;  O.  C.  298, 193;  C.  N.  1293  (lit.);  Poth.  Oblig.  n.626;  7Toul.420,460; 
3  .A  514;  6  A.  46,210:  9  A.  425;  12  A.  257,  562. 


Compensation  takes  place  by  operation 
of  law,  by  way  of  exception  and  by  recon- 
vention.   8  L.  158. 

A  demand  of  restitution  of  a  deposit  and 
a  loan  for  use  means  an  irregular  deposit. 
12  A.  258,  Morgan  vs.  Lathrop;  23  A.  113, 
Murdocli  and  Williams  vs.  Bank;  2  A.  27, 
Bloodworth  vs.  Jacobs;  11  A.  73,  Williams 
vs.  Egerton. 

Defendant  may  buy  note  of  plaintiff  after 
judgment,  and  again  by  pleading  compen- 
sation,   a  N.  S.  185,  Caldwell  vs.  Davis. 

But  if  defendant  does  not  plead  the  note 
owned  by  him  in  bar  of  an  action  he  can  not 
oppose  it  after  judgment.  8  Rob.  20,  Li- 
zardi  vs.  Hardaway. 

Contra.— 4  A.  140,  Riddell  vs.  Gk>rmley. 

Debt  due  by  the  husband  can  not  be 
pleaded  in  compensation  of  wife^s  demand 
in  her  own  right.  15  L.  273,  Defau  vs. 
Pelane. 

Compensation  does  not  take  place  in  con- 
iidential  contracts  arising  from  irregular 
deposits.  32  A .  590,  Hancock  vs.  Cinzens 
Bank;  7  A.  35,  Breed  vs.  Purvis,  Wood  & 
Co;  2  A.  25,  Bloodworth  vs  Jacobs;  23  A. 
116.  Murdock  and  Williams  vs.  Bank;  34 
A.  604.  Gk>rdon  &  Qomilla  vs.  Machler;  11 
A.  73  Williams  vs.  Egerton. 

One  judgment  compensates  another 
although  the  original  obligations  were  not 
compensable.    32  A.  1029,  Levy  vs.  Roos. 

In  an  irregular  deposit  prescription  runs 
from  demand.    34  A.  576,  Brown  vs.  Pike. 

Common  Law— Bank  deposit.  111  U.  S. 
125,  Phoenix  Bank  vs.  Risby. 

A  depositor  in  an  insolvent  National 
Bank  having  become  debtor  by  an  indorse- 
ment maturing  after  the  failure  may  plead 


set  off.    2  C.  C.  Appeals,  349,  Yardley  vs. 
Clothier. 

Where  commodities  which  have  been 
obtained  by  artifice  are  sold  for  cash,  there 
is  no  compensation.  There  must  be  good 
faith.  35  A.  1128,  Bank  vs.  Keenan  &  Slaw- 
son;  28  A.  629  Guilbeau  Bros.  vs.  Melan- 
gon ;  7  A.  53,  Breed  vs.  Purvis,  Wood  & 
Co.;  6  A.  46,  207,  366;  18  Laurent,  p.,  468, 
2d  note. 

FbderalJui>gmbnt— State  Judgment. 
Equity  will  send  question  to  State  Court  to 
determine  question  of  set  off,  23  F.  516, 
Lauderdale  vs.  Foster. 

Compensation  differs  from  retention 
which  is  the  right  given  to  him  who  owes 
a  determinate  thing  to  retain  it  quasi  pig- 
noris  jure  until  the  payment  of  sums  due 
him  on  account  of  the  thing.    7  Toul. 

Judgment  can  not  be  pleaded  in  compen- 
sation while  appeal  is  pending  on  such 
judgment.  12  R.  376,  Kemon  et  al.  vs. 
Hills  et  al. 

Debtor  under  benefit  of  inventory  may 
by  way  of  exception  oppose  compensation. 
7  Toul.  469. 

in  an  action  on  a  joint  contract  the  indi- 
vidual debt  of  one  joint  contractor  may  be 
pleaded  in  compensation  of  his  share  of  the 
joint  contract.  2  R.  218,  Langfltt  vs.  Rail- 
road. 

The  purchaser  at  a  probate  sale  can  not 

Slead  in  compensation  a  debt  due  from  the 
eceased,  nor  can  the  administrator  assent 
to  such  compensation  to  the  predjudlce  of 
creditors.  3  A.  153,  Brooks  vs.  Walker; 
7  N.  S.  238,  Green  vs.  Davis. 

Commercial  partnership  is  a  fictitious 
being  distinct  from  the  persons  who  compose 
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Civil  Code  op  Louisiana* 


it.  The  debte  of  the  Indiyidual  partner 
can  not  compensate  the  amount  due  the 
lirm,  or  vice  versa.  7  R.  467,  Dick  vs. 
Byrne;  3  A.  322,  Smith  vs,  McMiclter. 

A  sheriff  indebted  to  the  city  for  taxes 
collected  can  not  plead  in  compensation 
judgments  a^inst  the  city  acquired  by 
him,  nor  could  his  sureties.  33  A.  17, 
Schmidt  vs.  Xew  Orleans. 


Proceeds  of  crop  with  commission  mer- 
chant, is  an  irregnlar  deposit  and  not  sub- 
ject to  compensation.  2  A.  25,  Blood  worth 
vs.  Jacobs. 

Plea  must  be  special,  amounts,  date  and 
nature  of  debt  must  be  stated.  7  A.  636^ 
Maillet  vs.  Martin. 


Art.  2211  [2208],  Surety;   Principal ;  Debtor  in  Solido. 

The  surety  may  oppose  the  compensation  of  what  the  creditor 
owes  to  the  principal  debtor. 

But  the  principal  debtor  can  not  oppose  the  compensation  of 
what  the  creditor  owes  to  the  surety. 

Neither  can  the  debtor  in  solido  oppose  the  compensation  of 
what  the  creditor  owes  to  his  codebtor. 

2098,  3060;  O.  C.  298,  Art.  194;  C.  N.  1294  (lit.):  Poth.  Oblig.  n.  631 ;  7  Toul.  450; 
10  A.  479. 

Art*  2212  [22(K)].  Compensation  Against  Assignee  of 
Debt.  The  debtor,  who  has  accepted  purely  and  simply  the  trans- 
fer which  a  creditor  has  made  of  his  rights  to  a  third  person,  can  no 
longer  oppose  to  the  latter  the  compensation  which,  before  the 
acceptance,  he  might  have  opposed  to  the  former. 

As  to  the  transfer  which  has  not  been  accepted  by  the  debtor, 
but  which  has  been  notified  to  him,  it  hinders  only  the  compensa- 
tion of  credits  posterior  to  that  notification. 

2310;  O.  0.  800,  Art.  198;  C.  N.  1295  (lit.;;  Poth.  Oblig.  n.  632;  7  Toul.  476. 

Art.  2213  [2210].  Debts  Not  Payable  at  Same  Place. 

When  two  debts  are  not  payable  at  one  and  the  same  place,  the 
compensation  of  them  can  not  be  opposed,  without  allowing  for  the 
expense  of  the  remittance. 

2157;  O.  C.  300,  196;  C.  N.  1296  (lit.),  Potb.  Olig.,  n.  633;  7  Toul.  104,  478. 

Art.  2214  [2211  J.  Several  Compensable  Debts.  When 
there  are  several  compensable  debts,  due  by  the  same  person,  the 
same  rules  are  observed  for  the  compensation,  as  are  established 
for  imputation  in  Article  2166. 

C.  X.  1297;  Poth.  Oblig.  638. 

Art.  2215  [2212].  Compensation  Affecting  Third  Per- 
sons ;  Seizure.  Compensation  can  not  take  place  to  the  preju- 
dice of  the  rights  acquired  by  a  third  person  ;  therefore,  he  who, 
being  a  debtor,  is  become  creditor  since  the  attachment  made  by  a 
third  person  in  his  hands,  can  not,  in  prejudice  to  the  person  seiz- 
ing, oppose  compensation. 

O,  C.  300, 198;  C.  K.  1298  (lit.);  7  Toul.  441,  458.  474;  10  A.  68;  23  A.  113. 
Claims  acquired  by  a  debtor  against  his      pleaded  by  him  In  compensation,  although 
creditor,    with    knowledge    of    creditor's 
notorious  insolvency,  for  the  purpose  of 
getting  an  undue  preference,  can  not  be 


the  insolvency  had  not  been  judicially  de- 
clared. 36  A.  1,  Kennedy  vs.  X.  O.  Savings 
Bank. 
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Manner  Obugations  May  Be  Extinguished.        Art.  2218;^ 

Art.    2216  [2213].    Payment  Notwithstanding   Com- 
pensation ;  Effect  on  Privileges  and  Mortgages*    He  who 

has  paid  a  debt  which  was  of  right  extinguished  by  compensation, 
can  no  longer^  in  exercising  the  credit  which  he  has  not  offered  in 
compensation,  avail  himself,  to  the  prejudice  of  a  third  person,  of 
the  privileges  and  mortgages  that  were  attached  to  it,  unless  he 
had  a  just  cause  to  be  ignorant  of  the  credit  which  was  to  com- 
pensate his  debt. 

O.   C.  300,  199;  C.   N.  1299  (lit.);  C.  P.  366,373;  Potb.  Oblig.,  n.  639;  7  Toul,  362, 
469,  470,  474. 

SECTION  5. 

Of  Confusion. 


Art.  2217  [2215].  Confusion  Defined.  When  the  quali- 
ties of  debtor  and  creditor  are  united  in  the  same  person,  there 
arises  a  confusion  of  right,  which  extinguishes  the  obligation. 

1429,  2099;  42  A.  733;  4R.  416;  18  A.  36;  19  A  260;  20  A.  265;  C.  N.  1300  (lit.) ; 
Spanish  Code,  1192;  2  L.  527,  Hodder  vs.  Kelders;  4  L.  399,  Eastln  vs.  Dugat;  3  L.  651, 
Gosselin  vs.  Abat;  Potb.  Oblig.,  n.  641;  6  Toul.  768. 

dismiss  suit  on  tbe  ground  of  confusion. 
33  A.  271,  Nugent  vs.  McCaffery. 

Question  of  confusion  raised  in  purcbase 
and  resale  by  State  of  ber  own  bonds.  35 
A.  261,  Canier  vs.  Board  of  Liquidation ;  30 
A.  706,  SUte  ex  rel.  C.  C.  and  Xav.  Co.  vs. 
Pilsbury. 

A  mortgage  executed  in  favor  of  a  nomi- 
nal mortagee  to  be  used  as  collateral  is  not 
extinguisbed  by  tbe  payment  of  tbe  debt 
wbicb  it  secured.  Tbe  mortgagor  can 
reissue  it  to  secure  anotber  debt.  47  A. 
800,  Herber  vs.  Thompson. 

Tbe  purchase  by  tbe  lessors  at  tbe  syn- 
dic's sale  of  tbe  riebt  of  occupancy  of  tbe 
leased  premises,  subject  only  to  their  claim 
for  the  unpaid  rent,  does  not  cancel  tbe 
lease  with  respect  to  the  rent  paid  by  the 
application  of  the  proceeds  of  movables 
subject  to  the  lessor's  privilege.  48  A.  946. 
Villavaso  et  al.  vs.  Their  Creditors. 

Proceedings  under  Act  of  Congress  of 
July  17,  1862,  to  condemn  and  confiscate 
property,did  not  divest  the/ee  or  naked  own- 
ership. Hence  the  claim  of  a  mortgage  cred- 
itor of  the  confiscates  who  becomes  the 
adjudicatee  and  pajs  the  price,  is  not  extin- 
guished by  confusion.  42  A.  729,  Citizen's 
Bank  vs.  Hyams. 


Something  like  confusion  takes  place 
when  a  judgment  is  rendered,  the  obliga- 
tion being  merged  in  tbe  judgment.  2  N. 
S.  602,  Mackee  vs.  Caimes. 

Confusion  does  not  seem  to  operate  an 
absolute  extinguishment  of  the  two  credits 
in  all  cases,  for  the  original  right  some- 
times revives;  as  where  mortgage  has  be- 
come purchaser  of  mortgaged  property 
and  forced  sale  has  been  annulled,  or 
where  heir  has  been  declared  unworthy. 
33  A.  898,  Spencer  vs.  Goodman. 

Where  mortgage  notes  come  into  posses- 
sion of  maker  before  maturity,  they  are  ex* 
tinguished.  4  R.  416,  Hill  vs.  Hall;  40  A. 
413;  C.  C.  3285;  19  A.  260,  Schlnkel  vs. 
Hanewinkel. 

When  a  creditor  with  mortgage  and 
privileges  purchases  the  property,  his 
mortgage  and  privilege  are  extioguisbed 
by  confusion.  34  A.  1035,  Copes  vs.  GuiU 
beau. 

Where  mortgage  creditor  buys  at  private 
sale,  his  mortgage  is  extinguished  by  con- 
fusion. 34  A.^^,  Mcllvaine  &  Spiegel  vs. 
Legare. 

When  defendant  purchases  claim  in  suit 
against  himself,  he  can  move  by  rule  to 


Art.  2218  [2215].  Effect  on  Suretyship  and  Obligations 
in  Solido.  The  confusion  that  takes  place  in  the  person  of  the 
principal  debtor,  avails  his  sureties. 

That  which  takes  place  in  the  person  of  the  surety,  does  not 
operate  the  extinction  of  the  principal  obligation. 

519 


Digitized  by 


Google 
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That  which  takes  place  in  the  person  of  the  creditor,  avails 
his  codebtors  in  solido  only  for  the  portion  in  which  he  was  debtor. 

(As  amended  by  Act  87  of  1871,  p.  901) ;  805,  2099,  8069;  C.  N.  1301  (liberally  trans- 
lated) ;  34  A.  1035,  Copes  vs.  Guilbean;  Poth.  ObliK.,  n.  380;  6  Toul.  768. 

Where  a  co  •  debtor  or  co-creditor  in  soltdo 
becomes  heir  to  the  other,  confusion  does 
not  take  place.    7  Toul.  506,  507. 

SECTION  6. 
Of  the  Loss  of  the   Thing  \Due. 

Art.  2219  [2216].  Loss  of  Thing;  Debtor  in  Default; 
Things  Stolen.  When  the  certain  and  determinate  substance, 
which  was  the  object  of  the  obligation,  is  destroyed,  is  rendered 
unsalable,  or  is  lost,  so  that  it  is  absolutely  not  known  to  exist, 
the  obligation  is  extinguished,  if  the  thing  has  been  destroyed  or 
lost,  without  the  fault  of  the  debtor,  and  before  he  was  in  default. 

Even  when  the  debtor  is  in  default,  if  he  has  not  taken  upon 
himself  fortuitous  accidents,  the  obligation  is  extinguished,  in  case 
the  thing  might  have  equally  been  destroyed  in  the  possession  of 
the  creditor,  if  it  had  been  delivered  to  him. 

The  debtor  is  bound  to  prove  the  fortuitous  accident  he 
alleges. 

In  whatever  manner  a  thing  stolen  may  have  been  destroyed 
or  lost,  its  loss  does  not  discharge  the  person  who  carried  it  off, 
from  the  obligation  of  restoring  its  value. 

2754,  2758,  2899,  2939,  2970;  C.  N.  1302  (lit.);  15  A.  438. 


Loss  of  thin/i^  bequeathed,  1700,  1701. 
Foth.  Oblig.,  649,  etc.;  7  Toul.  81 ;  50  A. 
90,  Romero  &  Bayard  vs.  Newman. 


'*  The  debtor  is  bound  to  prove  the  for- 
tuitous accident  he  alleges.-*  50  A.  864, 
Patton  vs.  Pickles. 


Art.  2220  [2217].  Id.  Creditor's  Subrogation  to  Debt- 
or's Claim  for  Indemnity.  When  the  thing  is  destroyed,  ren- 
dered unsalable,  or  lost,  without  the  fault  of  the  debtor,  he  is 
bound,  if  he  has  any  claim  or  action  for  indemnification,  on  account 
of  that  thing,  to  make  over  the  same  to  the  creditor. 

2945,  2946;  C.  N.  1808  (lit.);  Poth.  Oblig.,  n.  670;  7  Toul.  564. 

SECTION  7. 
Of  the  Action  of  Nullity  or  of  Bescission  of  Agreements, 

Art.  2221  [2218].  Prescription  of  Ten  Years'  Action  of 
Rescission.  In  all  cases,  in  which  the  action  of  nullity  or  of 
rescission  of  an  agreement,  is  not  limited  to  a  shorter  period  by  a 
particular  law,  that  action  may  be  brought  within  ten  years. 

That  time  colnmences  in  case  of  violence,  only  from  the  day 
on  which  the  violence  has  ceased ;  in  case  of  error  or  deception, 
from  the  day  on  which  either  was  discovered,  and  for  acts  executed 
by  married  women  not  authorized,  from  the  day  of  the  dissolution 
of  the  marriage  or  of  the  separation. 
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With  regard  to  acts  executed  by  persons  under  interdiction, 
the  time  commences  only  from  the  aay  that  the  interdiction  is 
taken  off;  and  with  regard  to  acts  executed  by  minors,  only  from 
the  day  on  which  they  become  of  age. 

1S4,  362, 1397, 1413, 1847, 1855, 1998,  2589,  3542,  1819;  Poth.  Oblig.,  n.  40;  C.  K. 
1304  (lit),  nullities;  7  Toal.  585;  2  Toal.  83,  416, 441;  1  Zach.  28;  1  Zach.  372;  4  L.  368;  9 
L.  161,  606;  2  A.  448;  8  A.  583;  11  A.  654;  13  A.  809,  407;  18  A.  148, 152. 


Law  of  date  of  contract  governs.  8  Say. 
440. 

Nullity  must  be  pronounced  by  the  court. 
1  Zacli.  29. 

Prescription  of  8542  does  not  apply  to 
this  action.  2  A.  443,  Mulford  vs.  Wim- 
bish. 

Where  purchaser  is  insolvent  and  has  no 
expectation  of  paying.  Sec.  2566  and  note; 
93  U.  S.  631,  Donaldson  vs.  Farwell;  8 
McCrary,  174,  Davis  vs.  Stewart. 

Rescission,  when  retroactive.  7  Toul.  640. 

An  action  to  rescind  a  settlement  on  the 


r»und  of  fraud  is  barred  by  ten  years.    32 
793,  School  Director  vs.  Trimble. 

No  compromise  of  minor's  claims  is  valid 
without  family  meeting.  47  A.  73,  Bumey 
vs.  Ludeling. 

The  obligation  of  persons  who  have  ac- 
quired minors'  property  without  the  forms 
of  law,  to  restore  the  thing  and  its  fruits, 
results  not  from  offence  or  gtiott  offence,  but 
qtiasi  contract.  47  A.  78,  Bumey  vs.  Lude- 
ling. 

Prescription  in  action  by  the  wife  dates 
from  the  dissolution  of  the  marriage.  47  A. 
1042,  Brownson  vs.  Weeks. 


Art.  2222  [2219].  Lesion  Affecting  Hinors.  A  simple 
lesion  gives  occasion  to  rescission,  in  favor  of  a  minor  not  emanci- 
pated, against  all  sorts  of  engagements  ;  and  in  favor  of  a  minor 
emancipated,  against  all  engagements  exceeding  the  bounds  of  his 
capacity,  as  is  laid  down  under  the  title  :  Of  Minors^  of  their 
Tutorship  and  Emancipation. 

372, 1782,  1785, 1864, 1873;  C.  N.  1305  (lit.) ;  5  L.  382,  Riviere  vs.  Boissiere ;  2  N.  S. 
73,  Agaisse  vs.  Guedron;  Poth.  Oblig.,  n.  40,  41;  2  Toiil.  438;  6  Toul.  85,  107;  7  Toal. 
686,687;  14  Toul.  136. 

Art.  2223  [2220].  Id.  Proceedings  from  Casual  and 
Unforeseen  Event.  A  minor  is  not  restituable  (can  not  be  re- 
lieved against  his  engagements)  on  the  plea  of  lesion,  when  it  pro- 
ceeds only  from  a  casual  and  unforeseen  event. 

C.  N.  1806  (lit). 


Art.  2224  [2221].  Id.  Declaration  of  Majority  by  Minor. 

The  mere  declaration  of  majority  made  by  a  minor,  is  no  obstacle 
to  his  restitution. 

1872;  C.  N.  1307  (lit.) ;  7  Toul.  699. 

Art.  2225  [2222].    Id.  Minor  as  Merchant  or  Artisan. 

A  minor,  carrying  on  commerce,  or  being  an  artisan,  is  not  resti- 
tuable against  the  engagements  into  which  he  has  entered  in  the 
way  of  his  business  or  art. 

1876;  2  A.  398;  C.  N.  1308;  2  R.  513,  Jonau  vs.  Blanchard;  5  N.S.661,Babcock  vs. 
Penniman. 

An  emaDcipated  minor  is  meant.    15  L.  I 
14,  Willet  vs.  Tesaior;  379,  1785, 1873.  | 
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Art.  2226.  Civil  Code  op  Louisiana. 

Art.  2226  [2223].    Id.  Marriage  Contract  of  Minor.    A 

minor  is  not  restituable  against  the  engagements  stipulated  in  his 
marriage  contract,  if  they  were  entered  into  with  the  consent  or  in 
the  presence  of  those  whose  consent  is  requisite  for  the  validity  of 
his  marriage. 

1873,  2330;  C.  X.  1309  (lit.);  C.  N.  1398;  3  L.  491,  Grigsby  vs.  Louisiana  Bank;  2 
Toul.  390,  436,  468. 

Art.  2227  [2224].  Id.  Obligations  Resulting  from  Of- 
fences and  Quasi  Offences.  He  is  not  restituable  against  the 
obligations  resulting  from  his  offences  or  quasi  offences. 

1785, 1874,  2316;  C.  N.  1310  (lit);  7  Toul.  698,  694. 

Art.  2228  [2225].    Id.  Ratification  After  Majority.    He 

can  not  make  void  the  engagement  which  he  had  subscribed  in  his 
minority,  when  once  he  has  ratified  it  in  his  majority,  whether  that 
engagement  was  null  in  its  form,  or  whether  it  was  only  subject  to 
restitution. 

1785,  2272;  C.  N.  1311  (lit.);  2  L.  618,  Harty  vs.  Harty;  1  Toul.  516;  6  Toul.  106, 
108;  7  Toul.  686,  712;  6  R.  429;  15  A.  606. 

Art.  2229  [2226].  Benefit  to  Minor,  Married  Woman, 
or  Interdict.  When  minors,  persons  under  interdiction,  or  mar- 
ried women  are  admitted,  in  these  qualities,  to  the  benefit  of  resti- 
tution against  their  engagements,  the  reimbursement  of  what  may- 
have  been  paid,  in  consequence  of  those  engagements,  during 
minority,  interdiction,  or  marriage,  can  not  be  required  of  them, 
unless  it  be  proved  that  what  was  paid  accrued  to  their  benefit. 

2147,2936,  3001;  C.  N.  1312  (lit.);  32  A.  171,  Le^ay,  Administrator,  vs.  Marston; 
11  M.  007,  Dufour  vs.  Comfranc;  6  N.  S.  569,  Saul  vs.  Creditors;  2  Toul.  19,  30,  438;  7 
Toul.  690. 

Art.  2230  [2227].  Lesion  Available  to  flajors  in  Speci- 
fied Cases  Only.  Persons  of  the  age  of  majority  can  not 
receive  the  benefit  of  restitution  on  account  of  lesion,  except  in  cases 
and  under  conditions  specially  expressed  by  law. 

1861,  1863,  3622;  7  Toul.  687;  0.  N.  1313. 

Art.  2231  [22281.  Alienation  in  Due  Form  of  Property 
of  ninor  or  Interdict.  When  the  formalities  required  with 
regard  to  minors  or  persons  under  interdiction,  either  for  the  aliena- 
tion of  immovable  property,  or  in  a  partition  of  a  succession,  have 
been  complied  with,  they  are  considered,  as  to  these  acts,  as  though 
they  had  executed  them,  being  of  full  age  or  before  interdiction. 


338,  340,  348,  415,  1372;  C.  N.  1314  (lit.). 
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Art.  2234» 


CHAPTER  6. 


Of  the  Proof  of  Obligations  and  of  that  of  Payment, 

Art.  2232  [2229].  Burden  of  Proof.  He  who  claims  the 
execution  of  an  obligation  must  prove  it. 

On  the  other  hand,  he  who  contends  that  he  is  exonerated, 
must  prove  the  payment  or  the  fact  which  has  produced  the  extinc- 
tion of  the  obligation. 

48  A.  741,  Saccesfiion  of  Hymel;  C.  N.  1316  (lit.) ;  Poth.  Obllg.  n.  729;  8  Toul.  4;  18 
A.  243;  23  A.  84;  24  A.  288;  35  A.  1036,  Martin  ts.  Dickson;  30  A.  1207,  Scovel  vs.  Gill. 


The  very  fact  of  non-execution  of  a  con- 
tract carries  with  it  the  presumption  of 
''contractual  fault,*'  with  the  onuz  on  the 


obligor  to  free  himself.    Contract  of  fer- 
riage.   50  A.  864,  Fatton,  vs.  Pickles. 


Art.  2233  [2230].  Particular  Rules.  The  rules  which 
concern  the  literal  proof,  the  testimonial  proof,  the  presumption, 
and  the  confession  of  the  party,  are  explained  in  the  following  sec- 
tions, 

C.  X.  1316;  Acts  1865,  March  14. 


SEC-TION   1. 

Of  the  Literal  Proof. 

§1. 

OF  AUTHENTIC  ACTS. 


Art.  2234  [2231].  The  Authentic  Act.  The  authentic  act, 
as  relates  to  contracts,  is  that  which  has  been  executed  before  a 
notary  public  or  other  officer  authorized^feTexecute  such  functions, 
in  presence  of  two  witnesses,  free,  m,^i€y^ and  aged  at  least  of  four- 
teen years,  or  of  three  witnessg»;^if  the  party  be  blind.  If  the 
party  does  not  know  how  t^^^ign,  the  notary  must  cause  him  to 
affix  his  mark  to  the  instrument. 

All  Proces  Verbals  of  Sales  of  Succession  Property, 
signed  by  the  sheriff  or  other  person  making  the  same,  by  the  pur- 
chaser and  two  witnesses,  are  authentic  acts. 

(Amended) ;  16  L.  564;  10  R.  80;  1  A.  323;  2  A.  418;  15  A.  236;  R.  S.  387,  1448, 2492, 
2494. 2498,  3550.  3703;  Acts  1852,  p.  80;  Acts  1855,  p.  77,  Sec.  10;  C.  N.  1317,  and  1319;  11 
L.  247.  Madison  vs.  Zabriskie;  10  L.  207,  Gale  vs.  Kemper's  Heirs;  9  L.  512,  Tagiasco  vs. 
MollDaris  Heirs;  R.  S.  2492. 

parish  in  which  the  immovable  is  situated. 
The  same  is  true  of  sheriff*s  deed.  2  Mo- 
reau  and  Carlton,  286  and  287 ;  3  R.  160,  Lee 
vs.  Darramon. 

Whenever  the  law  requires  an  act  to  be  in 
writing  the  power  to  execute  it  must  be  in 
writing  also.  34  A.  231,  Succession  of  Ed- 
wards; 16  A.  150,  Letchford  vd.  Dannequin. 


Proces  verbal  of  sheriff  or  auctioneer, 
signed  by  the  sheriff  or  auctioneer,  the  par- 
ties and  two  witnesses,  is  authentic.  Acts 
of  1855,  p.  77  Sec.  10;  R.  S.  3398;  29  A.  270, 
Strauss  vs.  Saye. 

A  notarial  act  concerning  immovable 
property  shall  have  no  effect  against  third 
persons  until  the  same  shall  have  bebn 
recorded  in  the  office  of  the  judge  of  the 
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Art.  2235. 


Civil  Code  op  Louisiana. 


Louisiana  Commissioners,  their  pow- 
ers, etc.    R.  S.  597. 

Louisiana  commissiooers  ffiyen  the  pow- 
ers of  notaries.    Act  117  of  1894. 

Number  of  witnesses.  15  A.  392,  Lanffley 
&  Kinlcead  vs.  Burrows;  22  A.  457,  Miller 
vs.  Wisner;  39  A.  1052,  Leche  vs.  Ueher- 
smith ;  15  A.  236,  Carpentier  vs.  Featherston. 

Witness  deaf,  dumb  and  blind.    13  Lau- 


rent, No.  263,  p.  300;  19  Laurent,  No.  10, 
p.  102. 

An  aclmowledgment  before  a  Louisiana 
commissioner  in  another  State  must  be 
made  before  two  witnesses  to  render  the 
same  authentic.  39  A.  1060,  Leibe  vs. 
Hebersmith. 

All  authentic  acts  should  be  recorded. 
49  A.  878,  Balcer  et  al.  vs.  Lee  A  Parks. 


Art.  2235  [2232].  Non- Authentic  Act  May  Avail  as 
Private  Writing.  An  act  which  is  not  authentic,  through  the 
incompetence  or  the  incapacity  of  the  oflBcer,  or  through  a  defect 
of  form,  avails  as  a  private  writing,  if  it  be  signed  by  the  parties. 

10  L.  304;  C.  N.  1318  (lit.);  10  L.  R.  804,  Plain  vs.  Pllcque  and  LeBeau;  12  R.  210; 
2  A.  418;  Poth.  Oblig.,  n.  734;  6  Toul.  24;  8  Toul.  128,  160,  199,  488;  IX  163. 

Where  one  party  does  not  sign.    8  Toul.   I 
103, 132,  134.  I 

Art.  2236  [2233].  Effect  of  Authentic  Act  as  Proof  of 
Agreement.  The  authentic  act  is  full  proof  of  the  agreement 
contained  in  it,  against  the  contracting  parties  and  their  heirs  or 
assigns,  unless  it  be  declared  and  proved  a  forgery. 

2242;  5  N.  S.  619,  Saul  vs.  Creditors;  C.  N.  1319;  8  Toul.  84,  112, 120;  9  Toul.  88;  3 
L.  422;  5  A.  368;  7  A.  96;  10  A.  181 ;  14  A.  610;  15  A.  177;  45  A.  403,  Roe  vs.  Heirs  of 
Bundy. 


Forgery  means  false;  how  attacked.  7 
A.  97,  Succession  of  Tete. 

In  suit  on  note  via  ordinaria  it  is  a  suit  on 
an  act  under  private  signature  in  the  sense 
of  Code  of  Practice,  noth  withstanding  judg- 
ment is  aslsed  recognizing  and  enforcing 
the  authentic  mortage.  43  A.  179,  James 
vs.  Rand. 

And  in  such  case  the  primary  question  is 
the  genuineness  of  the  sispiature,  the  de- 
fendant having  alleged  its  forgery  in  the  an- 
swer, the  plaintiff  can  not  by  offering  in 
evidence  at  one  and  the  same  time  the  note 
and  mortgage,  defeat  the  effect  of  the 
sworn  denial  and  impose  on  defendant  the 


burden  of  proving  the  forgery. 
James  vs.  Rand. 


43  A.  179, 


Proof  of  authentic  act  (marriage  con- 
tracc)  destroyed  by  fire,  made  by  the  notary. 
45  A.  326,  Stams  et  al.  vs.  Hadnot  et  al. 

Authentic  act  makes  full  proof  as  to  con- 
tracting parties.    lb.  326. 

^*A  sale  by  authentic  act  has  full  effect  be- 
tween the  parties  unless  a  counter  letter  Is 
reserved  and  ts  conclusive  on  all  except 
forced  heirs  and  creditors.*^  1993;  47  A.  272, 
Font  et  al.  vs.  Land  and  Improvement  Com- 
pany ;  42  An.  738,  Gk>odwin  vs.  Xeustadt. 

'*  Fraud,  error  or  violence.'*  42  A.  738, 
Goodwin  vs.  Xeustadt. 


Art.  2237  [2234].  Exception  Non-Numerata  Pecunia. 

The  acknowledgment  of  payment,  made  in  an  authentic  act,  can 
not  be  contested,  under  pretense  of  the  exception  of  non  numerata 
pecunia^  which  is  hereby  abolished. 

31  A.  239,  Trager  vs.  La.  Equitable  Life  Insurance  Company. 


2237  was  probably  introduced  into  this 
code  on  account  of  Judge  Martinis  decision 
in  1  N.  S.  256,  Sexnander  vs.  Fleming. 

Such  an  aclmowledgment  is  conclusive 
unless  refuted  by  counter  letter  or  oath  of 
the  parties.    11  L.  416,  Forest  vs,  Shores; 


12 R.  218,  Succession  of  Thomas;  42  k,  738, 
Goodwin  vs.  Keustadt;  45  A.  992,  Thomp- 
son &  Co.  vs.  Herring. 

The  exception  used  merely  throws  burden 
of  proof  on  party  who  is  supposed  to  have 
paid.    5  Partida,  T.  1,  Law,  9  (p.  619). 


Art.  2238  [2235].    Enunciation   in  Written  Act.     An 

act,  whether  authentic  or  under  private  signature,  is  proof  between 
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Art.  2241. 


the  parties,  even  of  what  is  there  expressed  only  in  enunciative 
terms,  provided  the  enunciation  have  a  direct  reference  to  the 
disposition. 

Enunciations  foreign   to  the   disposition,  can   serve  only   as  a 
commencement  of  proof. 

16  A.  271;  8  J..  138,  Malllan  vs.  Perron;  C.  N.  1320;  Poth.  Obllg.,  n.  737;  2  Toul. 
238;  8  Toul.  233,  243;  9  Toul.  119;  5  A.  40«;  3  L.  117. 


Whatever  be  the  name  given  to  an  act,  its 
characier  when  necessary  may  be  ascer- 
tained by  inquiry  into  the  nature  of  the 
transaction  and  the  intent  of  the  parties  to 
it.    43  A.  962,  Keough  vs.  Meyers  &  Co. 

Where  mortgage  notes  before  notary 
signed  with  full  knowledge  of  their  tenor, 
are  alleged  to  be  without  consideration, 
burden  of  proof  on  the  pleader  to  show  he 
signed  through  fear  of  violence.  34  A.  694, 
Conder  vs.  Oteri;  27  A.  477,  Benner  vs.  Van 
Norden. 


Interrogatories  on  facts  and  articles  may 
be  propounded  to  opposite  party  to  contra- 
dict act.  36  A.  100,  Newman  vs.  Shelby ;  2276. 

Acknowledgment  by  husband  in  act  that 
property  was  purchased  with  paraphernal 
funds  may  be  attacked  by  his  heirs.  28  A. 
314,  Kerwin  vs.  Hibernia  Insurance  Co.  See 
2289. 

Recital  of  deed  of  domicile  of  parties  is 
not  evidence  of  domicile.  40  A.  376,  Heirs 
of  Dolan  vs.  Murdoek. 


Art.  2239  [2236].  Counter  Letters  can  have  no  effect 
against  creditors,  or  bona  fide  purchasers ;  they  are  valid  as  to  all 
others,  but  forced  heirs  shall  have  the  same  right  to  annul  abso- 
lutely and  by  parol  evidence  the  simulated  contracts  of  those  from 
whom  they  inherit  and  shall  not  be  restricted  to  the  legitimate. 

(As  amended  by  Act  5  of  1884) ;  10  M.  302,  Lepretre  vs.  Sibley;  C.  N.  1321;  Poth. 
Oblig.,  n.  739;  8  Toul.  250,  261;  12  Toul.  69;  7  Toul.  58;  39  A.  316,  Spencer  vs.  Lewis; 
39  A.  878,  Cole  vs.  Cole;  4  A.  286,  Stockton  vs.  Craddlck;  9  A.  69;  12  A.  622. 


A  paper  in  the  nature  of  a  counter  letter 
to  the  effect  that  a  party  has  no  interest  in 
property  apparently  conveyed  to  her  by 
authentic  act  is  effective  as  a  renunciation 
of  title,  and  protects  the  purchaser  acquir- 
inji;  the  property.  46  A.  906,  Palmes  vs. 
Kuhn. 

A  subsequent  written   acknowledgment 


has  the  same  effect  as  a  counter  letter.      2B 
A.  532,  Duncan  vt*.  Duncan. 

Answers  to  interrogatories  on  facts  and 
articles  are  equivalent  to  a  counter  letter. 
38  A.  154,  Crozier  vs.  Ragan;  36  A.  100, 
Newman  vs.  Shelby ;  see  w  A.  84,  Bilgery 
vs.  Ferguson. 


II. 


OF  ACTS  UNDER  PRIVATE  SIGNATURE. 

Art.  2240  [2237].  Acts  Under  Private  Signature.    All 

acts   may  be  executed  under  private  signature,  except  such  as 
positive  laws  have  ordained  to  be  passed  in  presence  of  a  notary. 

46  A.  906,  Palmes  vs.  Kuhn. 

Deed  acknowledged  before  a  Texas 
county  cleric,  and  clerk's  signature  attested 
by  a  Louisiana  commissioner,  is  good  evi- 
dence.   12  A.  872,  Tucker  vs.  Burris. 

An  act  under  seal  in  blank  may  be  ftUed 
up  afterwards.    13  A.  524,  Bell  vs.  Keefe. 


Enregistering  an  act  under  private  signa- 
ture in  a  notary's  office  does  not  give  It  the 
effect  of  an  authentic  act.  11  M.  243, 
Louise  vs.  Cauchoix. 

But  it  does  give  it  effect  on  third  per- 
sons,   lb.  244. 


Art.  2241  [2238].  Id.  Signed,  but  Not  Written  by  Par- 
ties. It  is  not  necessary  that  those  acts  be  written  by  the 
contracting  parties,  provided  they  be  signed  by  them. 

5  N.  S.  362,  Sterling  vs.  Johnson;  7  M.  375,  Carrel  vs.  Cahaul;  C.  N.  1326,  1327; 
12R.  210;  15  A.  668. 
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Art.  2242. 


Civil  Code  of  Douisiana. 


But  it  seems  act  does  not  prove  date  in 
bar  of  prescription.  44  A.  302,  Gay  vs. 
Hebert;10S.  R.  778. 

Contract  where  parties  contemplate  re- 
ducing ttie  agreement  to  writing  not  com- 
plete till  wriUng  is  signed.  3  mT 848  &  527, 
Villere  vs.  Brognier;  5  M.  677,  Oasson  vs. 


Fulton;  1 N.  S.  422,  DesBouletsVs.  Gravier; 
24  A.  433,  Wolf  vs.  MitcheU,  Craig  &  Co. 

Common  Law.  Contract  and  deed.  The 
latter  governs.    15  Cby.  Div.  311. 

If  indorser  do  not  especially  deny  signa- 
ture it  need  not  be  proved,  33  A.  302, 
Bank  vs.  Succession  of  Lee. 


Art.  2242  [2239].  Id.  Acknowledgment  Gives  Effect 
of  Authentic  Act.  An  act  under  private  signature,  acknowl- 
edged by  the  party  against  whom  it  is  adduced,  or  legally  held  to 
be  acknowledged,  has,  between  those  who  have  subscribed  it,  and 
their  heirs  and  assigns,  the  same  credit  as  an  authentic  act. 

2236,  2442;  12  A.  739;  C.  N.  1315;  9  L.  95,  Fenn  vs.  Rlls;  Poth.  Oblig.,  n.  T43;  2 
Toul.  238;  4  Toul.  413;  6  Toul.  261;  10  Toul.  411;  46  A.  906,  Palmes  vs.  Kuhn;  47  A.  780, 
Rouyer  et  al.  vs.  Carroll. 


Acts  under  private  signatures  not  ac- 
knowledged are  inadmissible  until  signa- 
tures thereto  are  proven.  39  A.  1060,  Leche 
vs.  Hel>er8mith. 


Failure  to  object  when  act  under  private 
signature  is  read  in  evidence  is  waiver  of 
proof.  30  A.  611,  Lessassen  &  Binder  vs. 
Board  of  Liquidation. 


Art.  2243.  Fis:ure5  in  Instruments  for  Payment  of 
Money.  No  bill  of  exchange,  promissory  note  or  other  instru- 
ment for  the  payment  of  money,  made  within  this  State,  shall  be 
received  as  evidence  of  a  debt,  when  the  whole  sum  shall  be  ex- 
pressed in  figures,  unless  the  same  shall  be  accompanied  by  proof 
that  it  was  given  for  the  sum  therein  expressed.  The  cents  or 
fractional  parts  of  a  dollar  may  be  in  figures. 

(New  Article);  R.  S.  319,  1468;  Acts  1865,  p.  47. 


Art.  2244  [2240].  Signature,  Disavowal  of.  The  per- 
son against  whom  an  act  under  private  signature  is  produced,  is 
obliged  formally  to  avow  or  disavow  his  signature. 

The  heirs  or  assigns  may  simply  declare  that  they  know  not 
the  handwriting  or  the  signature  of  the  person  they  represent. 

C.  P.  324,  326,  326;  C.  N,  1323;  8  N.  S.  297 :  1  A.  326;  40  A.  722,  State  vs.  Hendricks. 


An  endorser  who  does  not  specially  deny 
kis  signature  will  be  considered  as  having 
admitted  it  under  this  article.  33  A.  301, 
Succession  of  Lee. 

This  rule  does  not  apply  where  act  pur- 
ports to  be  signed  by  the  agent  of  defendant. 
29  A.  646,  Bayly  &  Pond  vs.  Gulens;  33  A. 
1312,  Mutual  National  Bank  vs.  Richard- 
son. 


A  general  denial  admits  signature.  30  A. 
611,  Lessass-ier  &  Binder  vs.  Board  of  Liqui- 
dation; C.  P.  324;  27  A.  267,  Tesson  vs. 
Gusman;  19  L.  86,  Beach  &  Co.  vs.  Wag- 
ner; 16  A.  10,  Miller  vs.  Whitfield;  1  L.  4^, 
Miller  vs.  Cohea;  8  A.  312,  Tyler  vs.  Mar- 
celin  and  DePas. 


Art.  2245  [2241].  Id.  Proof  of,  by  Witnesses  or  Com- 
parison. If  the  party  disavow  the  signature,  or  the  heirs  or  other 
representatives  declare  that  they  do  not  know  it,  it  must  be^proved 
by  witnesses  or  comparison,  as  in  other  cases. 

C.  p.  325,  326;  3  Zach.  312;  13  L.  142;  2  A.  217;  18  A.  419;  24  A.  216;  C.  N.  1324. 
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Of  the  Proof  of  Obltgatioxs. 


Art.  2248. 


Need  not  be  authentic.  7  A.  565,  Temple 
vs.  Smith. 

Proof  where  subscribing  witness  is  ab- 
sent.   13  L.  141,  Thompson  vs.  Wilson. 

Troof  by  comparison  may  be  employed  in 
probate  of  olographic  will.  38  A.  133,  Suc- 
cession of  Gaines. 

As  against  an  absentee  represented  by  a 


curator  ad  hoc  the  plaintiff  is  held  to  the 
same  strictness  of  proof  which  would  be 
required  if  defendant  were  present  and  had 
denied  signature.  29  A.  279,  Tichenor  vs. 
Calhoun. 

Until  proof  of  the  execution  of  a  private 
writing  is  first  admin'stered,  if  such  proof 
be  insisted  upon  by  the  adverte  party,  it 
can  not  be  introduced  in  evidence.  44  A .  589, 
Calhoun  vs.  Pierson. 


Art.  2246  [2242].  Sales  or  Exchanges  of  Immovables ; 
Registry.  Sales  or  exchanges  of  immovable  property  by  instru- 
ments made  under  private  signature,  are  valid  against  bona  fide 
purchasers  and  creditors  only  from  the  day  on  which  they  are 
registered  in  the  manner  required  by  law. 

(Amended);  2263,  2442;  C.  N.  1328;  8  N.  S.  136;  16  L.  433,  442,  464;  12  R.  210;  1 
A.  249;  2  A.  912;  14  A.  701,  833;  16  A,  566;  16  A.  96,  227;  Acts  1855,  p.  335;  8  N.  S.  566, 
Walden  vs.  Grant. 

It  seems  if  party  takes  copy  of  private  act 
before  a  notary  with  two  witnesses,  and 
acknowledges  the  execution  of  the  same, 
such  reeogaition  makes  full  proof  without 
the  production  of  the  title.  8  L.  141,  Mail- 
Ion  vs.  Perron. 

Act  under  private  signature,  bona  Jide 
and  accompanied  by  possession,  has  the 
same  effect  against  third  persons  as  the 
partie8.6N.  S.429,431,RouUnvs.  Sabatier; 
2  N.  S.  171,  Doubrere  vs.  Grillier;  4  N.  S. 
368,  Martinez  vs.  Layton  &  Co. 

Act  under  private  signature  inadmissible 
in  evidence  to  affect  third  persons  unless  re- 


corded, date,  etc.  16  L.  442.  Brosnaham  vs. 
Turner. 

To  constitute  a  sale  it  is  not  necessary 
the  vendee  should  sign  the  act.  This  may 
be  proYed  aliunde,  11  M.  219,  Bradford  Heirs 
vs.  Brown. 

This  article  does  not  apply  to  sale  from 
United  States.  2  R.  41,  £ittredge  vs. 
Breaud. 

A  notarial  act  lixing  boundaries  does  not 
,  bind  subsequent  vendees  unless  recorded. 
2  R.  78,  Kittredge  vs.  Landry. 


Art.  2247  [2243].  Sales  or  Exchanges  of  Movables; 
Possession.  Sales  or  exchanges  of  movable  property  are  void 
against  bona  fide  purchasers  and  creditors  unless  possession  is 
given  before  such  bona  fide  purchaser  or  creditor  acquires  his  right 
by  possession.  What  a  delivery  of  possession  is  depends  on  the 
nature  of  the  property ;  it  may  be  constructive  or  actual ;  the 
delivery  of  the  key  of  a  store  in  which  it  is  contained,  or  an  order 
accepted  by  the  person  in  whose  custody  it  is  held,  if  at  the  order 
of  the  vendor,  is  good  evidence  of  delivery. 

1922,  2477,  2478.  2480,  2481 :  3  M.  222,  Damford  vs.  Syndic  of  Brooks;  4  M.  25,  Nor- 
risvs.  Mumford;  C.  X.  1328;  4  M.  25;  12  L.  376;  1  R.  23;  3R.  331;  12  R.  51;  IK.  59; 
16  A.  654;  16  A.  284;  18  A.  606. 


Right  before  delivery— jws  ad  rem.  7  L. 
568,  Garritson  vs.  His  Creditors. 

A  syndic  is  not  a  ^^third  person"  within 
the  meanioff  of  this  article.  He  succeeds 
only  to  such  rights  as  the  insolvent  has. 


Hence,  he  can  not  disregard  the  title  of 
insolvent's  vendee  to  goods  not  delivered. 
37  A.  474,  Nicolopulo  vs.  Creditors;  28  A. 
838,  Morgan  vs.  Richmond. 


Art.  2248  [22^].    The  Books  of  Merchants  can  not  be 

^iven  in  evidence  in  their  favor ;    they  are  good  evidence  against 
them,  but  if  used  as  evidence,  the  whole  must  be  taken  together. 

C.  N.  1330;  3  M.  188,  Camber  vs.  Collins;  19  A.  326,  Coney  vs.  Hays:  28  A.  279; 
12  A.  770;  o  A.  238,  Lathrop  vs.  Lawson :  8  Toul.  667,  581 ;  12  R.  407;  4  N.  S.  383:  2  N.  S. 
509;  28  A.  592;  3  M.  188:  11  A.  260;  14  A.  398,  681 ;  15  A.  87,  290,  398.  457. 
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Art.  2249.  Civil  Code  of  Louisiana. 

The  books  of  a  commercial  partnership  merchant's  absence  are   evidence  asaiBst 

are    r<>celvable   in    evidence   on    disputed  merchant  if  the  entries  are  not  repadiated 

claims  between  the  partners.    89  A.  1024,  :  on  merchant's  return.    15  A.  398,  Tidier  vs. 

Carpenter  vs.  Camp.  Ang^. 

Copies  and  sworn  extracts  of  merchant's         Letter-press  copies  are  not  in  any  sense 
books,  although  received  without  objection,  '  original,  but  secondary  evidence.   44  N.  Y. 
do  not  make  proof  of  a  merchant's  account.      1^^^  Foot  vs.  Bentley. 
15  A.  457,  Byma,  Vance  &  Co.  vs.  Grayson.         Settled  account  can  not  be  offered  in  evi- 

Where  a  pass  book  has  been  kept  with  a     ^e°ce  except  as  entire  thing.  9  R.  121,  122, 
merchant,  even  if  every  entry  has   been  .  C^reen  vs.  Glasscock. 

made  therein  by  the  merchant  or  his  clerk,  |      ENOLiSH  Law. — A  person's  own  entries 
the  book  can  be  produced  by  the  merchant      not  evidence.    Lord  Hardwick's  Views,  2 
and  filed  in  evidence.    14  A.  398,  McKnight     Ves.  Sr.  54,  Lefebure  vs.  Warden, 
vs.  McConnell.  Private  banker's  books  not  evidence.  34  A. 

Books  of  a  merchant  kept  by  a  clerk  in      578,  Brown  vs.  Pike. 

Art.  2249  [2245].    Domestic  Books  and  Papers  are  no 

proof  in  favor  of  him  who  has  written  them  ;  they  are  proofs  against 
him  : 

1.  In  all  cases  where  they  formally  declare  a  payment  received. 

2.  When  they  contain  an  express  mention  that  the  minute 
was  made  to  supply  the  want  of  a  title  in  favor  of  him  for  whose 
advantage  they  declare  that  an  obligation  was  made. 

C.  N.  1331  (lit.) ;  PoUi.  Oblig.,  n.  759;  8  Toul.  577,  580:  14  Toul.  80;  23  A.  106;  27 
A.  537,  Spears,  Tntor,  vs.  Spears,  Administrator. 

Registry.  2251,2264.  | 

Art.  2250  [2246].  Marginal  or  Appended  Memoranda 
by  Creditor.  What  is  written  by  the  creditor  at  the  foot,  in  the 
margin,  or  on  the  back  of  the  title,  that  has  always  remained  in  his 
possession,  though  it  be  neither  signed  nor  dated  by  him,  is  good 
evidence  when  it  tends  to  establish  the  discharge  of  the  debtor. 

In  like  manner,  what  is  written  by  the  creditor  on  the  back,  in 
the  margin,  or  at  the  foot  of  the  duplicate  of  a  title,  or  of  a  receipt, 
is  evidence,  provided  that  duplicate  be  in  the  hands  of  the  debtor. 

C.  N.  1332  (lit.) :  9  L.  182,  Gamier  vs.  Peychaud;  Poth.  Oblig.,  n.  761 ;  7  Toul.  411 ; 
8  Toul.  521. 

§  ill. 

OF    KEGISTRV. 

Art.  2251.  Deposit  by  Notaries  of  Originals  in  the 
Recorder's  Office,  New  Orleans  Excepted,  Within  Fifteen 
Days;  Partitions  and  Inventories ;  Notary's  Record ;  Pen- 
alty, It  shall  be  the  dut}^  of  all  notaries  public  within  this  State, 
without  the  limits  of  the  city  of  New  Orleans,  to  deposit  in  the 
office  of  the  parish  recorder  of  the  parish  in  which  the  property  is 
situated  within  fifteen  days,  at  farthest,  after  the  same  shall  have 
been  passed,  the  original  of  all  acts  of  sale,  exchange,  donations, 
and  mortgage  of  immovable  property,  passed  before  them,  and  in 
the  order  of  their  respective  dates,  first  making  a  careful  record  of 
said  acts  in  their  record  books. 
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Art.  2154. 


The  foregoiug  provision  shall  not  be  so  construed  as  embracing 
inventories  or  partitions,  or  any  other  act  required  by  law  to  be 
performed  by  notaries  or  parish  recorders  under  any  order  of  court ; 
but  the  original  of  all  such  acts,  without  being  recorded,  shall  be 
returned  to  the  court  from  which  the  order  is  issued. 

All  notaries  without  the  limits  of  the  city  of  New  Orleans, 
who  may  contravene  the  provisions  of  this  article,  shall  be  liable  to 
a  fine  of  one  hundred  dollars  for  each  infraction  of  the  same,  to  be 
recovered  before  any  court  of  competent  jurisdiction,  one-half  for 
the  benefit  of  the  informer,  as  well  as  all  such  damages  as  the  par- 
ties may  suffer  thereby. 

(New  article,  as  amended  by  Act  48  of  1890,  p.  40);  2255;  R.  S.  2501,  2502,  2524, 
3615;  Acts  1855,  p.  320. 


The  depositiDKi  flling  and  indorsing  of  an 
act  upon  its  receipt  by  the  recorder  makes 
it  a  part  of  his  archives,  and  it  affects  third 


persons  even  thoagh  not  yet  recorded. 
A.  454,  Way  vs.  Levy  et  af. 


41 


Art.  2252.  Id.  Deposited  Acts  Become  Part  of  Archives 
of  Recorder's  Office ;  Record.  The  acts  of  notaries,  when 
deposited  in  the  office  of  the  parish  recorder,  shall  form  a  part. of 
the  archives  of  his  office,  and  shall  be  immediately  recorded  by  him 
as  follows  :  If  the  act  contains  a  conveyance  of  immovable  prop- 
erty withont  a  mortgage,  in  a  book  of  conveyances,  if  it  contains  a 
conveyance  of  immovable  property,  together  with  a  mortgage,  in 
the  aforesaid  book  of  conveyances,  and  also  in  a  book  of  conven- 
tional mortgages. 

(New  Article) ;  R.  S.  3080;  Acts  1865,  p.  140,  Sec.  13. 


They  have  effect  Immediately. 
Way  vs.  Levy  et  al. 


41  A. 448, 


Art.  2253  [2250] .  Record  of  Acts  Under  Private  Signa- 
ture ;  Previous  Acknowledgment.  The  record  of  an  act  un- 
der private  signature,  purporting  to  be  a  sale  or  exchange  of  real 
property,  shall  not  have  effect  against  creditors  or  bona  fide  pur- 
chasers, unless,  previous  to  its  being  recorded,  it  was  acknowledged 
b}^  the  party,  or  proved  by  the  oath  of  one  of  the  subscribing  wit- 
nesses, and  the  certificate  of  such  acknowledgment  be  signed  by 
the  parish  recorder,  a  notary,  or  a  j  ustice  of  the  peace,  and  recorded 
with  the  instrument. 

(Amended)  2246,  22B6,  2442;  12  R.  210;  9  A.  164;  11  A.  531 :  14  A.  599,  795. 


Assessment  in  name  of  the  recorded  owner. 
42  A.  92(),  Gee  et  al.  vs.  Clark,  Jr. 

The  registry  of  act  without  acknowledg- 
ment as  proof  is  binding.  35  A.  846,  Allen, 
West  &  Bush  vs.  Whitstone;  33  A.  1249, 
Stallenp  vs.  Byone;  25  A.  Ill,  Pierce  vs. 
Clark. 


The  registry  of  an  unacknowledged  act 
does  not  make  proof  of  its  execution.  28  A. 
725,  Fairthorn  vs.  Davis. 

A  mortgage  act  under  private  signature 
may  be  recorded  by  the  Recorder  of  Mort- 
gages on  his  own  responsibility.    3367. 

(As  to  release  of  mortgage.    3376.) 


Art.   2254.     Indorsement   and    Record  of    Recorder; 
Effect.  It  shall  be  the  duty  of  the  recorder  to  indorse  on  the  back 
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Art.  2255. 


Civil  Code  of  Louisiana. 


of  each  act  deposited  with  him  the  time  it  was  received  by  him, 
and  to  record  the  same  without  delay  in  the  order  in  which  they 
were  received ;  and  such  acts  shall  have  effect  against  third  persons 
only  from  the  date  of  their  being  deposited  in  the  office  of  the 
parish  recorders. 

(New  Article) ;  R.  S.  3081 ;  Acts  1865,  p.  140,  See.  14. 


A  recorded  judgment  operates  as  a  judi- 
cial mortgage  on  real  estate  acquired  by  the 
judgment  debtor,  though  his  act  of  pur- 
chase be  not  recorded.  35  A.  829,  Gallan- 
gher  vs.  Congregation. 


The  indorsement  and  placing  in  the  ar- 
chives sufficient  notice  to  third  persons.  41 
A.  454,  Way  vs.  Levy  et  al. 


Art.  2255.  Sales,  etc.,  of  Immovables  by  Notaries 
in  New  Orleans  to  be  Recorded  Within  Forty-eight  Hours ; 
Penalty.  It  shall  be  the  duty  of  the  notaries  in  New  Orleans 
to  cause  every  deed  of  sale,  donation,  or  any  other  sort  of  convey- 
ance of  immovable  property,  passed  before  them  respectively, 
even  when  the  parties  shall  agree  to  dispense  therewith,  to  be 
registered  at  the  office  of  register  of  conveyances  for  the  parish  of 
Orleans,  within  forty-eight  hours  after  the  passage  of  said  acts,  and 
this  under  the  penalty  of  five  hundred  dollars  fine,  to  be  recovered 
before  any  court  of  competent  jurisdiction,  for  the  use  and  profit  of 
the  Charity  Hospital,  and  also  under  the  penalty  of  being  liable 
for  all  damages  which  the  parties  may  suffer  through  the  neglect 
of  said  notary  to  register  the  acts. 

(New  Article)  2251;  R.  8.  2501,  2524,3166;  Acts  1866,  p.  320. 


Certificates  of  Recorder  of  Mort^ges 
mast  be  considered  as  fumishing  evidence 
of  equal  dignity  as  that  of  tbe  notarial  act 


from  which  the  data  of  which  it  is  composed 
is  taken.  44  A.  744,  Eisenhauer  vs.  Bros- 
nan. 


Art*  2256.  Certificate  of  Registry.  It  shall  be  the  duty 
of  the  register  of  conveyances  to  affix  to  the  act  to  be  enreg^stered 
a  certificate  that  he  has  enregistered  the  same. 

(New  Article);  R.  S.  2526,  3166;  Acts  1855,  p.  320. 

An  abbreviated  certificate,  if  uncontested,   I 
is  sufficient.    33  A.  812,  Rayne  vs.  Terrell.    | 

2257.  Register  of  Conveyances  in  New  Orleans;  Build- 
ing ;  Books ;  Certificate.  It  shall  be  the  duty  of  the  register  of 
conveyances  of  the  parish  of  Orleans,  to  keep  his  office  in  as  cen- 
tral a  situation  as  possible,  and  in  a  brick  house,  and  to  keep  his 
record  book  open  to  the  inspection  of  all  persons,  and  to  deliver  to 
them  certificates  of  the  inscriptions  that  may  have  been  made,  if 
they  require  the  same. 

Such  certificates,  when  signed  by  the  register  and  sealed  with 
the  seal  of  office,  which  it  shall  be  the  duty  of  the  register  to  keep, 
shall  be  received  in  courts  of  justice  in  evidence  in  the  same  man- 
ner as  all  other  public  acts. 

(N^ew  Article);  Acts  1855,  p.  345,  Sec.  4. 


Certitteates  of  Kecorder  of  Mortgages 
must  be  considered  as  furnishing  evidence 
of  equal  dignity  as  that  of  the  notarial  act. 


from  which  the  data  of  which  it  is  com- 
posed is  taken.  44  A.  744,  Eisenhauer  va. 
Brosnan. 
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Art.  2258.  Id.  Numbering  and  f^araphing  of  Records 
by  Judge;  Numbering  of  Acts.  The  register  is  authorized  to 
open  as  many  records  at  a  time  as  may  be  necessary  ;  they  shall  be 
numbered  and  paraphed  by  a  judge  of  the  district.  He  shall  reg- 
ister all  acts  of  transfer  of  immovable  property  passed  in  the  parish 
of  Orleans,  which  shall  be  presented  to  him,  in  the  order  in  which 
said  acts  shall  have  been  delivered  to  him,  to  be  registered. 

(New  Article);  R.  S.  3165;  Acts  1855,  p.  346,  See.  5. 

The  registry  of  an  act  relative  to  mov- 
ables does  not  make  proof  of  its  execation. 
38  A.  482,  McCan  &  Son  vs.  Bradley. 

Art.  2259.  Id.  Registry  of  Act  of  Transfer  on  Notary's 
Certificate  of  its  Contents.  In  the  parish  of  Orleans,  when  the 
act  of  transfer  of  property  shall  have  been  passed  before  a  notary 
pnblic,  it  shall  be  sufficient  that  the  registering  of  the  act  be  made, 
on  a  certificate  being  presented  from  the  notary,  who  shall  have 
passed  the  act  containing : 

1.  The  date  of  the  act,  and  the  place  where  it  was  passed. 

2.  The  names,  surnames  and  qualities  of  the  contracting 
parties. 

3.  A  description  of  the  immovable  property  which  has  been 
transferred,  with  all  necessary  details. 

4.  The  price  of  the  transfer,  whether  paid  in  ready  money,  or 
on  time,  and  in  the  latter  case  what  the  terms  and  conditions  are. 

(New  Article) ;  R.  S.  2530,  3165^  Acts  1855,  p.  346.  Sec.  6;  44  A.  744,  Eisenhauer  vs. 
Brosnan. 

Art.  2260.  Id,  Act  of  Transfer  under  Private  Signa- 
ture to  be  Registered  in  Toto.  In  the  parish  of  Orleans,  when- 
ever an  act  of  transfer  shall  have  been  passed  under  private  signa- 
ture, the  register  shall  register  it  in  toto^  with  an  act  ascertaining 
the  signatures,  if  the  contracting  parties  wish  the  registry  of  the 
act  to  be  accompanied  with  an  act  ascertaining  their  signatures. 

(New  Article) ;  R.  S.  3157;  Acts  1855,  p.  346,  Sec.  7. 

Art.  2261.  Id.  Acknowledgment  of.  Whenever  an  act 
under  private  signature  shall  be  taken  to  the  register  to  be  recorded, 
as  required  by  the  preceding  article,  he  may,  if  thereunto  requested 
by  the  parties,  take  an  acknowledgment  of  their  signatures,  which 
acknowledgment  shall  be  recorded  with  the  act  under  private 
signature. 

(New  Article);  R.  S.  3151;  Acts  1855,  p.  346,  Sec.  8. 

An  act  under  private  signature  acknowl-  I  as  an  authentic  act.    47  A.  769,  Kouyer  vs. 
ed^d  bag  between  those  uiat  subscribed  it  |  Carroll, 
and  their  heirs  and  assigns  the  same  credit  | 

Art.  2262.  Id.  Acts  Effectual  Only  from  Deposit  in 
Conveyance  Office.  In  the  parish  of  Orleans,  acts,  whether  the}' 
are  passed  before  a  notary  public  or  otherwise,  shall  have  no  effect 

531 


Digitized  by 


Google 
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against  third  persons,  but  from  the  date  of  their  being  deposited  in 
the  oflBce  of  the  register  of  conveyances. 

(New  Article) ;  R.  S.  2616,  3159;  Acts  1856,  p.  346,  Sec.  9. 

Art.  2263.  Id.  Registry  of  Abstract  of  Transfer  by 
Register.  Whenever  a  notary  shall  neglect  to  send  to  the  register 
of  conveyances  an  abstract  of  the  act  by  him  passed,  the  register  is 
authorized,  on  the  production  of  an  authentic  copy  of  the  act,  to 
record  only  an  extract  thereof,  containing  the  same  clauses  as  are 
required  to  be  contained  in  the  extracts  which  notaries  are  author- 
ized to  deliver. 

(New  Article; ;  R.  S.  3162;  Acts  1866,  p.  346.  Sec.  12. 

Art.  2264.  Acts  Affecting  Immovables  Without  Effect 
till  Deposited  for  Record.  No  notarial  act  concerning  immova- 
ble property  shall  have  any  effect  against  third  persons,  until  the 
same  shall  have  been  deposited  in  the  office  of  the  parish  recorder, 
or  register  of  conveyances  of  the  parish  where  such  immovable 
property  is  situated. 

(New  Article);  2262,  3347;  24  A.  26;  R.  S.  2616,  3188;  Acts  1865,  p.  335;  42  A. 920 
Gee  et  ah  vs.  Clark,  Jr. 

This  article  applies  to  leases  as  well  as  to  I  The  possessor  of  real  estate  under  an 

other  contracts.    33  A.  1^21,  Anderson  vs.  '  unrecorded  lease  is  invested  with  no  right 

Comeaa ;    44  A.  738,  Cochrane  vs.   Glbert  I  thereunder  whatsoever  as  against  a  seizing 

et  al.  attachment  creditor.    46  A.  864,  Flower  & 


It  affects  third  persons  from  the  time  of 
the  deposit  and  indorsement.  41  A.  J54, 
Way  vs.  Levy  et  al. 


King  vs.  Pierce  &  Son. 


Art.  2265.  Recording  of  Sheriff's  Sales,  Marriage  Con- 
tracts and  Final  Judgments  Affecting  Immovables.    All 

sales  of  immovable  property  made  by  any  sheriff  or  other  officer, 
by  virtue  of  any  execution  or  other  order  of  court ;  all  marriage 
contracts  made  within  this  State,  tending  in  an5rwise  to  convey, 
transfer,  assure  or  affect  the  estates  of  the  parties,  or  being  only 
intended  to  ascertain  the  dotal  rights  of  the  wife,  or  that  her  mar- 
riage portion  is  liable  to  some  reserves,  or  stipulated  to  be  para- 
phernal or  extradotal  property ;  and  all  final  judgments  affecting 
immovable  property  shall  be  recorded  in  the  parish  where  the  im- 
movable property  is  situated. 

(New  Arlicle);  R.  S.  3188,  318U;  Acts  1855,  p.  335. 

A    sheriffs    adjudication  of    real  estate  I  order  to  bind  third  pardes.    42  A.  346,  S. 
must  be  recorded  in  I  he  conveyance  office  in  |   W.  Huntington  vs.  Jacques  Bordeaux. 

Art.  2266.  Id.  Failure  to  Record  ;  Effect  as  to  Third 
Persons.  All  sales,  contracts  and  judgments  affecting  immovable 
property,  which  shall  not  be  so  recorded,  shall  be  utterly  null  and 
void,  except  between  the  parties  thereto.  The  recording  may  be 
made  at  any  time,  but  shall  only  affect  third  persons  from  the  time 
of  the  recording. 
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Of  the  Proof  of  Obugations.                  Art.  2268. 

The  recording  shall  have  effect  from  the  time  when  the  act  is 
deposited  in  the  proper  oflBce,  and  indorsed  by  the  proper  officer. 

(New  Arrtcle) ;  2246, 2268, 2442, 3347,  3348;  24  A.  25,  78;  R.  S.  3189;  Acts  1855,  p.  385. 

An  unrecorded  deed  is  valid  to  every  one  avail  against  a  seizure.    30  A.  1193,  Will- 
except  creditors  and  bona  fide  purchasers  iams  vs.  Heffner. 

^  H^r^rT*'*''''''  ''''^*''^*    ^^  ^'  '  "^^^  ^^^^^'^  An  unrecorded  lease  and  payment  of  rent 

by  anticipation  or  giving  negotiable  notes 

So  a  mortgage  not   recorded  till  after  therefor  does  not  release  from  liability  to 

death  of  mortgagee  is  binding  on  the  heirs.  the  seizing  creditor.    38  A.  1119,  Anderson 

38  A.  771,  Oriol,  Tulor,  vs.  Moss.  vs.  Comeau;  30  A.  436,  Summers  vs.  Clark, 

mu       1          *  J        I.    .r    1     J     .1-.  4    T-^  45  A.  854.  Flower  &  Kinir  vs.  Pierce  &  Son. 

Th^6A\emu8t  describe  the  land,    87A.  7ol,  xx.    »/.,,  x  i      ^    «.        i^                u    «;  ^^   . 

Green  Bros.  vs.  Witherspoon.  \      a  sells  to  B  in  1845,  and  to  C  in  1850;  B 

The  deposit  of  an  act  of  lease  in  the  office  j   ^^^^  °o*  record  his  litle  but  sells  to  D  in 

for  registry  and  the  proper  indorsement  of  ^^48  who  does.    C  records.    D's  will  pre- 

such  filing  protects  the  lessee  whether  reg-  I  vails  over  C .    32  A.  1012,  HoDingsworth  vs. 

istered  or  not.    39  A.  268,  Lewis  vs.  Klotz.  Wilson;  32  A.  927,  Derbeset  al  vs.  Romero. 

So  if  the  act  be  one  of  sale  the  vendee  is  The  wife  separated  in  property  is  quoad 

protected.    29  A.  116,    Payne    &  Co.   vs.  sales  by  her  husband  a  third  person.    37  A. 

Paney.  '  568,  Coleman  vs.  Coleman. 

In  matters  of  real  estate  no  notice  other  |      The  purchaser  of  real  estate  burdened 

than  registry  can  prove  knowledge.    40  A.  with  a  judicial  mortgage  can  urge  against 

660,  Boyervs.  Sheriff;  42  A.  920,  Gee  et  al.  '  it  only  such  defences  as  the  vendor  could, 

vs.  Clark.  j  35  A.  829,  Heirs  of  Gallangher  vs.  Hebrew 

An  unrecorded  tax  sale  does  not  affect  a  Congregation, 

subsequent  probate  sale  of  the  same  prop-  ,       Sheriff^s  adjudication  must  be  recorded 

erty.    34  A.  987,  Meyer  vs.  Fontaine.  to  affect  third  parties.    42  A.  350,  E.  W. 

A  sale  not  recorded  nor  filed  does  not  ;  Huntington  vs.  Jacques  Bordeaux. 


IV. 

OF   COriES    OF   TITLES. 

Art.  2267.  Certified  Copies  of  Authentic  Acts;  of 
Official  Bonds.  It  shall  be  the  duty  of  the  recorder  or  other 
oflBcers  having  charge  thereof,  to  grant  copies  of  the  original 
acts  deposited  with  them,  under  their  signatures  and  seals  of  office. 

When  the  original  acts  are  authentic,  such  copies  shall  be 
considered  legal  evidence  of  their  contents. 

Copies  of  official  bonds,  duly  certified  by  the  officer  in  whose 
office  they  are  required  to  be  filed,  shall  always  be  admissible  in 
evidence. 

(Xew  Article);  R.  S.  1455;  Acts  1853,  No.  151,  See.  2. 

Copies  need  not  contain  copies  of  plans 
or  records  referred  to  in  the  original.  29 
A.  28,  Garrish  vs.  IJynian. 

Art.   2268  [2247].    Id.   Copies  Certified  by  Notaries. 

The  copies  of  the  acts,  which  are  certified  true  copies  from  the 
originals  by  the  notaries  who  are  the  depositaries  of  such  originals, 
make  proof  of  what  is  contained  in  the  originals,  unless  it  be 
proved  that  such  copies  are  incorrect. 

16  L.  332;  10  A.  ISl;  14  A.  97,  188,  199.  347,  392,  599,  795;  R.  S.  1456;  Acts  1853,  Xo. 
151 ;  9  L.  5-25,  Vldal's  Heirs  vs.  Duplantier. 
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Civil  Code  of  Louisiana. 


Clerks  may  certify  sheriffs*  deeds.  14  L. 
14,  Bailly  &  Son  va.  Percy. 

Copies  can  only  be  certified  by  the  legal 
custodian.    7  A.  129,  Banlt  vs.  Routh. 

Copies  of  patents  and  certificates  of  reg- 
ister and  receiver's  receipts.  Act  of  1861, 
p.  41. 

Registry  of  sale  of  vessel  during  time 
Customhouse  was  held  by  the  Confederate 
SUtes  is  *Megal  non  entity."  18  A.  337, 
Succession  of  Alexander. 

Copies  of  copies  only  make  proof  on 
showing  no  original  or  copy  can  be  pro- 
cured. 45  A.  461,  Chambers  et  al.  vs. 
Martin  Haney  et  al. 


A  copy  of  an  act  from  the  mortgage 
record  is  inadmissible  until  it  be  shown  that 
the  original  has  been  lost  and  that  a  copy 
of  the  original  can  not  be  obtained.  39  Al. 
94,  Mercier  vs.  Harman. 

When  a  suit  is  brought  on  a  promissory 
note  in  an  ordinary  action,  and  personal 
judgment  is  sought  against  the  maker,  it  is 
a  suit  on  an  act  under  private  signature  in 
the  sense  of  C.  P.  324  and  825,  notwithstand- 
ing judgment  is  also  asked,  recognizing  and 
enforcing  an  authentic  mortgage  securing  the 
payment  of  the  note,  43  A.  179,  Mrs.  James 
vs.  Widow  Rand. 


Art.  2269  [2248].  Certified  Copy  of  Lost  Original  Act. 

When  the  original  title  or  record  is  no  longer  in  being,  a  copy  is 
good  proof,  and  supplies  the  want  of  the  original,  when  it  is  certi- 
fied as  being  conformable  to  the  record,  by  the  notary  who  has  re- 
ceived it,  or  by  one  of  his  successors,  or  by  any  other  public  officer, 
with  whom  the  record  was  deposited  and  who  had  authority  to  give 
certified  copies  of  it,  provided  the  loss  of  the  original  be  previously 
proved. 

R.  S.  1445;  5  N.  8.  175;  7  X.  S.  560,  Tate  vs.  Penne. 


A  copy  of  a  copy  is  not  evidence  anless 
loss  of  original  and  autbeniic  copies  is 
proved.  45  A.  451,  Cliambers  et  al.  vs.  Haney 
etal. 


On  proving  loss  of  originals  and  of  aa- 
thentic  copies,  parol  evidence  is  admissible. 
46  A.  1092.  McNeely  vs.  Hyde. 


Art.  2270  [2249].  Id.  Copy  from  Record  of  Public 
Office.  When  an  original  title,  by  authentic  act,  or  by  private 
signature  duly  acknowledged,  has  been  recorded  in  any  public 
office,  by  an  officer  duly  authorized,  either  by  the  laws  of  this 
State,  or  of  the  United  States,  to  make  such  record,  the  copy  of 
such  record,  duly  authenticated,  shall  be  received  in  evidence,  on 
proving  the  loss  of  the  original,  or  showing  circumstances  sup- 
ported by  the  oath  of  the  party,  to  render  such  loss  probable, 

R.  S.  1445, 1455;  2.  A.  303;  14  A.  199,  347,  509,  795;  5  N.  S.  17«,  Norwood  vs.   Green. 

Certificate  of  the  customs  from  import 
book  not  good  under  this  article  until  loss  of 
original  is  accounted  for.  13  L.  538,  John- 
ston's Heirs  vs.  Cox,  S/ndic. 

Parol  evidence  is  also  admissible  on  proof 
of  loss.  46  A.  1092,  McNeely  vs.  Hyde. 


A  certified  copy  of  a  recorded  act  under 
private  signature  is  inadmissible  in  evidence 
until  it  has  been  shown  that  the  original 
has  been  lost.  2(5  A.  248,  Tesson  vs.  Gusman. 


§V 


OF   RECOCiNlTIVE  AND   CONFIRMATIVE   ACTS. 

Art. 2271  [2251].  Recognitive Acts;  Beyond  Primordial 
Title.     Recognitive  acts  do  not  dispense  with  the  exhibition  of  the 
primordial  title,  unless  its  tenor  be  there  specially  set  forth. 
|S^ Whatever  they  contain  over  and  above  the  primordial  title,  or 
different  from  it,  is  of  no  effect. 
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Art,  2272. 


Nevertheless,  if  there  be  several  recoguitions  conformable, 
supported  by  possession,  one  of  them  being  dated  thirty  years 
back,  the  creditor  may  dispense  with  the  exhibition  of  the  primor- 
dial title. 

22  A.  521;    C.  N.  1337   (lit.);    8  L.  138,  Maillan    vs.  Perron;    6  L.  39.   Brown   vs. 
Frantum. 


Voluntary  execution  equal  to  ratification. 
6  R.  448,  Bank  vs.  Tucker;  2  R.  2,  Bonneau 
vs.  Poydras. 


Ratification  by  husband  of  wile's  contract. 
2  R.  513,  Jonau  vs.  Blanchard. 


Art.  2272  [2252].  Essentials  in  Recognitive  Act;  Vol- 
untary Execution.  The  act  of  confirmation  or  ratification  of  an 
obligation,  against  which  the  law  admits  the  action  of  nullity  or 
rescission,  is  valid  only  when  it  contains  the  substance  of  that  ob- 
ligation, the  mention  of  the  motive  of  the  action  of  rescission,  and 
the  intention  of  supplying  the  defect  on  which  that  action  is  founded. 

In  default  of  an  act  of  confirmation  or  ratification,  it  is  suffi- 
cient that  the  obligation  be  voluntarily  executed,  subsequently  to 
the  period  at  which  the  obligation  could  have  been  validly  confirmed 
or  ratified. 

The  confirmation,  ratification,  or  voluntary  execution  in  due 
form,  and  at  the  period  fixed  by  law,  involves  a  renunciation  of  the 
means  and  exceptions  that  might  be  opposed  to  the  act,  without 
prejudice,  however,  to  the  right  of  persons  not  parties  to  it. 

1786, 1786, 1795,  1866, 1876,  2228;  13  L.  159;  17  L.  466;  2  R.  2;  4  R.  127;  12  R.  221; 
6  A.  53;  15  A.  268,  605,  619,  700;  C.  N.  1338  (lit.) ;  8  Toul.  496,  499,  693;  Poth.  Obllg., 
n.76;  11  R.  100;  2R,  18;  14  L.  116;  6  A.  764;  9  Peters,  608;  1R.457;  13  L.  175;  26  A.  159. 


A  minor  carrying  on  commerce,  or 
being  an  artisan,  is  not  reititutable  against 
engagements  relating  to  his  business.  2225. 

Recognition  of  a  debt  is  always  to  be 
understood  with  reference  to  the  prime  or 
dial  title,  and  if  the  party  is  obliged  further 
or  otherwise  than  as  his  primary  ti'le  im- 
prints, on  showing  error  he  will  be  re- 
lieved. 19  L.  100,  Reef  &  Zacharie  vs. 
McDonogh. 

Voluntary  execution  equivalent  to  ratifi- 
cation. 6  R.  448,  Bowlp  vs.  Tucker;  4  A. 
148,  Cobb  vs.  Parham ;  16  A.  669,  Decuir 
vs.  Lejeune. 

Acts  fx  cei'ta  scientia  et  nifonna  speciali  et 
dispositiva  et  in  forma  commnni ,  6  R.  181, 
Brookes  vs.  Norris. 

The  act  of  confirmation  or  ratitication 
of  an  obligation  against  which  the  law  ad- 
mits the  action  of  rescission  is  valid  only 
when  it  contains  the  substance  of  the  obli- 
gation, mention  of  notice  and  intention  of 
supplying  defect  on  which  that  action  is 
founded.    16  A.  245,  Carmena  vs.  Blaney. 

To  execute  voluntarily  is  to  execute  with 
the  intention  to  confirm  and  ratify.  39  A. 
243,  Breaux  vs.  Savoie. 

The  intention  to  ratify  must  be  clear.  17 
L.  293,  Copeland  vs.  Mickie;  30  A.  139, 
Hamilton  vs.  Hodges;  39  A.  245,  Breaux 
vs.  Savoie;  6  Toul.  81. 


There  must  be  full  knowledge  of  nullities. 
44  A.  379,  Rist  vs.  Haitner;  44  A.  430,  Rist 
vs.  Haitner;  9  Peters,  628.  629;  121  U.  S. 
121,  Bloomfield  vs.  Charter  Oak;  18  Laurent, 
n.  621,  622. 

One  can  not  ratify  in  part.  43  A.  607, 
Ackerman  vs.  McShane;  31  A.  31:  2  A.  276. 

Payment  by  person  who  '^thought  he 
was  bound  in  honor,"  and  '-feared  a  law- 
suit,'* not  voluntary.  39  A.  343,  346, 
Breaux  vs.  Savoie. 

When  an  attorney  makes  an  unauthorized 
compromise,  and  informs  his  client  thereof, 
receipt  by  the  client  of  the  money  obtained 
by  the  compromise  is  such  a  ratitication  as 
estops  him  from  afterwards  attacking  it.  39 
A.  809,  Culverhouse  vs.  Marx. 

Ratification  is  deduced  from  the  facts 
only  when  those  facts  clearlv  evince  the 
intention  to  ratify.  30  A.  139,  Hamilton 
vs.  Hodges;  39  A.  245.  Breaux  vs.  Savoie 
et  al. 

But  it  may  be  tacit,  resulting  from  con- 
duct, and  so  confirm  an  act  null  and  void 
ab  initio.  29  A.  206,  Jouet  vs.  Mortimer; 
see  33  A.  102,  Duvic  vs.  Henry. 

A  retrocession  is  not  a  new  title,  but  the 
recognition  of  one  previously  existing  in 
another.    43  A.  563,  Amet  vs.  Bovcr. 
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Art.  2273  [2253].  Donation  Inter  Vivos.  The  donor  can 
not,  by  any  confirmative  act,  supply  the  defects  of  a  donation  inter 
vivos  null  in  form ;  it  must  be  executed  again  in  legal  form. 

1658, 1734, 1744;  C.  N.  1339  (lit.);  13  L.  176,  Rivas'  Helrg  vs.  Bernard;  5  Toul.  204. 

Art.  2274  [2254].  Voluntary  Execution  by  Heirs.    The 

confirmation,  ratification,  or  voluntary  execution  of  a  donation  by 
the  heirs  or  assigns  of  the  donor,  after  his  decease,  involves  their 
renunciation  to  oppose  either  defects  of  form  or  any  other  exceptions. 

C.  N.  1340  (lit.) ;  3  A.  522,  Deschappelle  vs.  Labarre. 


Ratification  need  not  be  by  express  act, 
but  may  be  shown  by  general  conduct.    34 


A  disposition  prohibited  by  law  can  no. 
be  ratified.    29  A.  120,  Anderson  vs.  Piliet 


A.  448,  Ventress  vs.  Brown.  r^^^  execution  by  heir  of  an  excessive 
Donations  inter  vivos  of  real    property,  donation    estops  him  from  afterward  de- 
null  for  want  of  form  can  not  be  ratified  by  I  manding  its  reduction.    31    A.   552,  Nolan 
any  confirmative  act  of  donor,    6  R.  329,  |  vs.  Succession  of  New. 
Pack  wood  vs.  Dorsey;  46  A.  760,  Cawthon  i 
vs.  Kimbell.  I 


SECTION  2. 
Of    Testimonial  Proof, 

Art.  2275  [2255].  Transfer  of  Immovable;  Writing; 
Vendor's  Sworn  Admission  and  Actual  Delivery.  Every 
transfer  of  immovable  property  mnst  be  in  writing ;  but  if  a  verbal 
sale,  or  other  disposition  of  such  property,  be  made,  it  shall  be 
good  against  the  vendor,  as  well  as  against  the  vendee,  who  con- 
fesses it  when  interrogated  on  oath,  provided  actual  delivery  has 
been  made  of  the  property  thus  sold. 

1764,  2440,  2442;  C.  N.  1341  (lit.);  Spanish  Code,  1216,  1226;  6  A.  206,  Hoover  vs. 
Miller;  17  A.  2,  Hangerty  vs.  Lee;  6  N.  S.  204,  Landry  vs.  Broussard;  4  N.  S.  657;  40  A. 
847,  Beer  et  al.  vs.  Leonard;  5  M.  442;  1  N.  S.  456;  2  L.  593;  3  L.  460;  4  L.  4, 169,  377;  5  L. 
460;  8R.  102;  10  R.  466;  1  A.  459;  4  A.  103;  9  A.  93;  12  A.  114,  261 ;  13  A.  204;  15  A.  540; 
17  A.  1140;  23  A.  196.     (Article  1783  of  C.  C.  of  1825  not  reproduced  in  this  Code). 

In  revendication,  plaintiff  must  prove  >  purchasers  intended  by  the  resolution  and 
title.  Mack.  161,  Sec.  302,  4  n.  1.  were  deprived  of  the  property  by  the  fraud- 
Delivery  not  necessary  where  the  answers  ulent  substitution  of  other  persons,  it  is 
to  interrogatories  supply  the  want  of  a  '  competent  to  show  by  parol  that  the  con- 
counter  letter.  13  A.  203,  Boone  vs.  Pell-  i  veyance  was  in  pursuance  of  their  offer  to 
chet.  '  buy  and  accepted  by  the  board.    48  A.  1081, 

Parol  proof  is  not  admissible  to  prove  that  ,  ^^Z^^Ti  ^^J^L^^  nf  r«H^n  ^.v^ 
fioaoioV^f  o  «io.r..  K«o   K^^«  ^^a^^Ar^A      iR  I  Board  of   Commisslouers  of  Caddo  Levee 


the  sale  of  a  slave  has  been  rescinded.     15 
L.  251,  Emmerllng  vs.  Beebe. 
A  giving  in  payment  may  be  proved  by  ,       Parol  is  inadmissible  to  show  that  real 


District  et  al. 

Parol  Is  in 
parolevidence  unobjected  to.    IN.  S.  646,   i  estate  acquired  in  agent's  name  was  pur- 
McNeely  vs.  McNeely.  i   chased  with  funds  of  and  belonging  to  his 

Where    contract   should  be    In  writing,   '   principal.    32  A.  635,  Perrault,  Tutrix,  vs, 
power    to  execute    contract  should  be  in   '  Perrault;  30  A. 898,  Hackenburgvs.  Garts- 
wrltlnff.    16  A.  160,  Humphreys  vs.  Brown;      kamp. 
34  A.  231,  Succession  of  Edwards.  Plaintiff  cannot  claim  property  standing 

In  conveyance  of  immovables  under  res-  in  defendant's  name  on  the  ground  that  k 
Glut  ion  of  Board  of  Directors  of  the  corpor-  was  bought  with  money  stolen  from  him 
ation,  the  accepting  the  offer  to  sell  Is  as-  (plaintiff).  26  A.  445,  George  vs.  Camp- 
sailed    by  parties  claiming  they  were  the  \  bell. 
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Parol  evidence  is  inadinipslble  to  prove 
that  the  person  whose  name  appears  in  the 
deed  was  only  the  agent  and  not  the  pur- 
chaser.   45  A.  580,  Stlerle  vs.  Kaiser. 

A  note  expressed  to  be  for  tbe  price  of  a 
place  4oes  not  constitute  a  written  title 
thereto.    28  A.  808,  Morgan  vs.  Locke. 

The  transfer  under  2275  is  absolutely  null 


and  void  without  •'  actual  delivery.''  43  A. 
530,  Galleher  vs.  Davidson  et  al. 

Parol  is  inadmissible  to  prove  that  the 
owner  of  property  agreed  to  permit  it  to  be 
sold  as  the  property  of  another.  30  A.  731, 
Logan  vs.  Herbert. 

Parol  is  admissible  to  prove  permigsion 
to  occupy  real  estate  without  paying  rent. 
32  A.  839,  Bailey  vs.  Wood.  See  38  A.  155, 
Crozier  vs.  Ragan. 


Art.  2276  [2256].  Parol  Evidence  Against  or  Beyond 
Acts.  Neither  shall  parol  evidence  be  admitted  against  or  beyond 
what  is  contained  in  the  acts,  nor  on  what  may  have  been  said  be- 
fore, or  at  the  time  of  making  them,  or  since. 

Spanish  Code,  1241 ;  5  N.  S.  459,  Commandeur  vs.  Russell ;  5  N.  1,  Bayous  vs.  Towls; 
6N.  S.  206;  9  N.  S.  448;  9  L,  566;  6R.  443;  8  R.  102;  4  A.  158;  5  A.  152;  6M.423;  7  M. 
655;  18  L.  347;  7  M.244;  10  L.  317;  6  A.  478;  16  L.  130,  Cook  vs.  Parkerson;  15  L.  311, 
Palangue  vs.  Gulsmon;  2L.  446;  3L.  460;  4  L.  129,169;  13  L.  133,136;  17  L.  369;  3R. 
57,  441;  4  R.  508;  5  R.  Ill ;  10  R.  466;  11  R.  270;  3  A.  153,  193.  492,  600;  6  A.  589;  9  A. 
363;  10  A.  704;  12  A.  878;  15  A.  386,  539;  18  A.  577;  20  A.  209,  443;  22  A.  322;  23  A. 
445,  481. 


Where  a  lease  is  made  a  parol  contract  in 
regard  to  repairs  may  be  shown  but  not  a 
contract  in  contradiction  to  the  lease.  13 
L.  136,  Kenyon  vs.  Berghel. 

Parol  proof  admissible  to  add  to  a  written 
contract  for  sale  of  movables.  12  A.  857, 
Angomar  vs.  WiUon. 

Parol  evidence  admissible  to  show  a  new 
agreement  in  regard  to  some  part  of  the 
written  contract.  17  A.  32,  Leeds  vs.  Fass- 
man. 

Parol  evidence  admissible  to  explain  bill 
of  lading  which  is  merely  prima /aci>  evi- 
dence. 18  A.  355,  Hendricks  vs.  Morning 
Star,  sed  qmire  as  to  the  contract  part  of  bill 
of  lading. 

Parol  evidence  admissible  to  prove  error 
in  description  of  lands  in  deed  where  error 
is  alleged  and  even  to  show  that  a  tract  of 
land  described  therein  was  not  intended  to 
be  sold.  35  A.  5G2,  Vignie  vs.  Brady  & 
Charpeaiix. 

Subsequent  agreement  can  be  shown  by 
parol  evidence.  101  U.  fe.  522,  Canal  Co. 
vs.  Ray. 

2256  does  not  .apply  to  blank  indorse- 
ments.   3  R.  57,  Dwight  vs.  Linton. 

A  receipt  given  by  the  person  to  whom  a 
note  was  indorsed  for  collection  is  admissi- 
ble to  show  nature  of  endorsement.  14  L. 
378,  Waring  vs.  Crawford. 

Parol  evidence  admitted  to  defeat  contract 
where  it  is  averred  that  the  contract  was  by 
parol  and  that  the  bill  of  lading  was  not  the 
contract  and  had  not  been  delivered.  Ill 
U.  8.  591,  Mobile  «fc  Montgomery  R.  Co.  vs. 
Jurey. 

Parol  evidence  may  be  offered  to  show 
stay  of  execution  19  A.  212,  Johnston  vs. 
Yale. 

Parol  proof  in  Uniied  States  Court  to 
show  sale  was  made  for  the  purpose  of  se- 


curing a  debt  is  admissible.     98  U.  S.  514, 
Brick  vs.  Brick. 

Terms  of  a  contract  under  seal  may  be 
varied  by  a  subsequent  parol  agreement. 
101  r.  S.  522,  Canal  Co.  vs.  Ray. 

Parol  evidence  admissible  to  show  how 
money  was  to  be  remitted.  137  L\  S.  473, 
Bank  of  British  North  America  vs.  Cooper. 

Where  contract  must  be  in  writing  power 
to  sell  must  be  in  writing.  16  A.  IbO,  Hum- 
phreys vs  Brown;  34  A.  231,  Succession  of 
Edwards;  44  A.  600,  Wheelage  vs.  Lotz. 

Parol  evidence  mav  be  given  to  show  par- 
ticular debit.  Check  and  stub  may  be  used. 
41  A.  382,  McGinty  vs.  Henderson. 

Inadmissible  to  show  fraud  in  agent  in 
taking  title  in  his  own  name.  32  A.  635, 
Perrault  vs.  Perrault;  see  James  vs.  Smith, 
1  Chy.  Div.  384. 

That  a  party  can  now  testify  in  his  own 
favor  requires  a  strict  construction  of  2276. 

In  a  suit  on  a  marine  insurance  contract 
predicated  on  an  open  policy,  admitted  to 
have  existed  between  the  parties,  it  is  on 
the  insurers  to  prove  cancellation  before  the 
date  of  the  contract  sued  on.  40  A.  553, 
Gomila  &  Co.  vs.  Hibernia  Insurance  Com- 
pany. 

Parol  evidence  admissible  to  show  power 
to  acknowledge.  34  A.  224,  Succession  of 
Edwa'-ds. 

In  an  action  by  forced  heirs  to  annul  sale 
by  ancestor  to  a  coheir  an  immovable  for 
a  stipulated  price  for  cash,  parol  is  ad- 
missible to  show  that  the  real  consideration 
wa^  the  obligation  undertaken  by  the  coheir 
to  support  ancestor  and  his  wife  during 
I  heir  natural  lives.  40  A.  229,  Landry  vs. 
Landr5\ 

Parol  evidence  to  contradict  i^otarlal  re« 
ceipt.    34  A.  410,  Mather  vs.  Knox. 
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Parol  evidence,  in  a  collateral  action,  can 
not  be  received  to  contradict  the  records  of 
a  public  corporation  required  by  law  to  be 
kept  in  writing  or  to  show  a  mlstalte  in  the 
matters  therein  recorded.  40  A.  365. 
Gaither  vs.  Green.  Tax  Collector. 

Nor  can  parol  evidence  invalidate  a  judg- 
ment. Succession  of  Rhoton,  34  A.  898;  or 
impeach  judicial  records.  32  A.  974,  Green 
vs.  Reagan. 

Between  the  parties,  written  evidence 
alone  can  show  what  is  in  terms  a  sale  with 
right  of  redemption,  was  in  fact  a  mortgage 
or  antichresis;  and  the  apparent  vendee's 
answers  to  interrogatories  on  facts,  uncon- 
tradicted by  written  evidence,  bind  the  ven- 
dor. 36  A.  1052,  Mulhaupt  vs.  Youree:  4 
R.  291,  Tutorship  of  Francis  Hacket  and 
another. 

So  written  evidence  can  show  an  act  in 
form  of  a  sale  was  intended  as  a  mortgage. 
38  A.  154.  Crozier  vs.  Ragan;  31  A.  348, 
Parmer  vs.  Vaughn. 

And  it  may  be  shown  by  parol  that  what 
in  terms  is  an  act  of  sale  is  by  the  law  of 
the  place  of  execution  a  mortgage.  38  A. 
890,  Miller  vs.  Shotwell. 

In  quasi  contracts  to  return  the  price  of  a 
thing  sold  where  there  has  been  no  delivery 
2276  of  the  Code  does  not  apply,  and  the 
parol  evidence  of  one  witness  is  sufficient  to 
show  non-delivery.  48  A.  582,  Insurance 
Company  vs.  Hart. 

An  act  passed  in  this  State  which  is  in 
terms  a  sale  with  right  of  redemption  can 
not  be  shown,  as  regards  third  personp.  to 
have  been  intended  as  a  u:ortgage.  34  A. 
797,  Thibodeaux  vs.  Anderson. 

As  between  parties  to  the  instrument  and 
their  heirs,  not  forced,  parol  is  inadmissible 
to  show  simulation.  29  A.  511,  Herbert  et 
al.  vs.  Lege  et  al. 

This  can  be  done  by  counter-letter  only 
and  applies  to  movables  as  well  as  immo- 
vables.   36  A.  506    Cary  vs.  Richardson. 

But  this  rule  does  not  apply  to  third  par- 
ties, who  may  prove  fraud  and  simulation 
by  parol  in  the  acquisition  of  r<»al  estate.  34 
A.  1243,  Telle  vs.  Fish;  4  R.  291,  Tutorship 
of  Hackett. 

Parol  may  show  and  correct  a  mistake  In 
the  description  of  the  property  sold.  Levy 
vs.  Ward,  33  A.  1033;  26  A.  647. 

Parol  admissible  to  show  error  in  descrip- 
tion of  thing  mortgaged.  36  A.  870.  Dick- 
son vs.  Dickson. 

The  consideration,  if  not  stated  in  the 
act.    38  A.  736,  Dickson  vs.  Ford. 

Parol  evidence  admissible  to  show  the 
quantity,  if  not  stated  in  tlie  act.  35  A. 
447,  Campbell  vs.  Short. 

The  boundaries  of  the  tract  sold,  also 
anv  error  in  the  deed.  26'A.  545.  Fleming 
A  Baldwin  vs.  Scott  &  Watson. 

What  '*  improvements ''  on  the  place 
were  included  in  the  sale.  26  A.  257,  Bayley 
vs.  Denny. 


Error  in  an  act  of  mortgage  restricting 
mortgage  to  one-half  of  property.  36  A. 
649,  Wnght  vs.  Armstrong. 

That  the  payee's  signature  on  the  back  of 
a  note  was  placed  there  to  show  payment 
and  not  as  an  indorsement.  29  A.  55f,  Cole 
vs.  Smith. 

The  contents  of  a  lost  counter-letter.  27 
A.  186,  Payne,  Harrison  &  Co.  vs.  Stack- 
house. 

Subsequent  waiver  or  release  of  obliga- 
tion. 37  A.  264,  Story  vs.  Hope  Insur- 
ance Co. 

A  subsequent  modification  of  a  written 
contract.  34  A.  611,  Cain  vs.  Pullen;  1  R. 
368,  Ross  vs.  O'Nail;  6  S.  459,  Com- 
mandeur  vs.  Russell. 

A  subsequent  enlargement  of  a  written 
contract.    27  A.  626,  Buckmaster  vs.  Jacob. 

A  subsequent  verbal  agreement  as  to  a 
matter  not  covered  by  the  written  agree- 
ment.   36  A.  118,  Janney  vs.  Brown. 

Parol  is  admissible  to  explain,  but  not  to 
vary  a  written  instrument.  29  A.  495.  Suc- 
cession of  Guillory. 

Parol  may  explain  letters  or  cyphers  in  a 
written  instrument.  32  A.  586,  DeBlois, 
Syndic,  vs.  Reiss. 

To  show  the  meaning  of  ^'  brick  work '' 
in  a  contract.  143  N.  Y.  626,  Streppone 
vs.  Lennon. 

Or  a  receipt.  30  A.  1126,  Berard  vs. 
Boagni. 

Or  an  alteration  or  an  erasure.  31  A.  262. 
Perry  vs.  Burton. 

When  a  contract  is  made  orally  a  subse- 
quent written  memorandum  if  its  terms 
signed  by  one  of  the  parties  and  received 
by  the  other  does  not  preclude  parol  proof 
of  the  original  terms.  38  A.  7,  Flash, 
Preston  &  Co.  vs.  American  Glucose  Co. 

To  admit  parol  there  must  be  an  explicit 
averment  of  the  error,  fraud  or  ambiguity. 
37  A.  203,  Vial  vs.  Moll;  8  A.  462,  D wight 
vs.  Kemper;  19  A.  472,  Bogan  vs.  Calhoun; 
23  A.  244,  Berry  vs  Marshall;  6  Peters,  67, 
60,  Bank  vs.  Dunn;  36  A.  549;  43  A.  240. 
Tenney  vs.  Abraham;  40  A.  167,  McKenzle 
vs.  Bacon. 

Written  evidence  alone  can  prove  that 
the  consideration  of  a  sale  was  not  money, 
as  stated  In  the  act,  but  was  in  fact  the 
payment  by  the  vendee  of  taxes  due  on  the 
property.    34  A.  967,  Chaff e  vs.  Ludeling. 

To  vary  terms  of  a  policy  of  Insurance. 
31  A.  235,  Traeger  vs.  La.  Equitable  Life 
Insurance  Company. 

To  show  that  a  director  was  to  have 
privileges  not  conferred  by  the  charter.  3« 
A.  138,  S.  O.  B.  R.  and  B.  S.  Packet  Co. 
vs.  Brown. 

To  show  that  an  absolute  written  obliga- 
tion for  the  payment  of  money  was  In  fact 
signed  as  agent.  27  A.  37.  Fluker  vs. 
Kent. 
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Notary  can  not  by  parol  add  to  his  pro-  Parol  erldence  to  show  true  consideration, 

test,    n  R.  164,  Follam  vs.  Dapre,  38  A.   737,  Dickson  vs.  Ford;  30  A.  969, 

A  letter  on  the  same  sheet  as  a  receipt  is      Brown  vs.  Brown ;  3  A.  230,  Delabigarre  vs. 
admissible  to  explain  the  latter.    31  A.  262,      Second  Municipality  of  New  Orleans. 
Perry  vs.  Barton.  ! 

In  an  action  against  a  party  upon  his  |       Parol  evidence  not  admissible  to  explain 
indorsement    in    blank    of    a     negotiable      what  is  clear.     1  N.  S.  189,  Robertson  vs. 
promissory  note,  evidence  of  a  contempo-  !  I^ucas. 
raneous  parol  agreement  that  the  indorse- 
ment was  without  recourse  is  inadmissible.         Admissible  to  explain  latent  ambiguity. 
104  U.  S.  30,  Martin  vs.  Cole.  1  N.  S.  251,  Robertson  vs.  Lucas. 

Art  2277  [2257].  Contracts  Relative  to  Movables  or 
Money;  How  Proved.  All  agreements  relative  to  movable 
property,  and  all  contracts  for  the  payment  of  money,  where  the 
value  does  not  exceed  five  hundred  dollars,  which  are  not  reduced 
to  writing,  may  be  proved  by  any  other  competent  evidence ;  such 
contracts  or  agreements,  above  five  hundred  dollars  in  value,  must 
be  proved  at  least  by  one  credible  witness,  and  other  corroborative 
circumstances. 

2775,  2964,  2971;  6  L.  625,  Hagan  vs.  Ferres:  8  N.  S.  457;  3  L.  213;  5  L.  268;  7  L. 
104;  14  L.  346;  17L.  344,  458;  Jl  R.51;  2  R.  805;  4  R.  468;  5R.  491;  1  A.  29;  2  A.  536; 
7  A.  54;  8  A.  307;  14  A.  705;  15  A.  487,  639;  16  A.  191 ;  17  A.  142,  312;  19  A.  135,  493;  20 
A.  119,411,417;  24  A.  137. 

Where  contract  was  made  in  Pennsylva-      where  default  has  been  set  aside  by  answer, 
nia  and  the  debt  is  afterwards  acknowl-      45  A.  1199,  Florsheim  Bros.  vs.  Williams, 
edged  in  Texas  by  the  debtor,  it  can  not  be         ^     , 

proved  by  the  testimony  of  a  single  wit-  Testimony  of  one  witness  with  no  cor- 
neas. 17  La.  457,  L.  &  T.  F.  Shewell  vs.  !  roborating  circumstance  is  not  sufficient. 
Raqnet.  '  ^t^te  ex  rel.  Carl  vs.  Judge,  37  A.  380. 

I  But  in  a  suit  on  an  open  account  is  suffi- 

One  witness  sufficient  to  prove  payment.   I  cient  if  one  witness  swears  to  each  item. 

18  A.  120,  Mitchell  vs.  Simonds;  1  N.  S.  28  A.  144,  Rossiirnol  vs.  Trlche. 

614,  Pannell  vs.  Coe;  2  A.  536,  Palmer  vs.  ,    ,                7^     ,  .      .  t. 

Diun.  And  a  general  deniaK  with  special  aver- 

I  ment  that  too  much  interest  is  demanded. 

Corroborating  circumstances,   credits  on  i  and  failure  to  appear  at  trial,  are  corrobo- 

a  note.    35  A.  364,  Insurance  Company  vs.  ratlve    of  the  justice  of  plaintiff's  claim. 

Coons.                                               '  30  A.  392.  Goepper  &  Sons  vs.  Lusse.    See 

37  A.  871,  Succession  of  Piffet;  37  A.  857, 

Corroborating   circumstances— default—  Citizens  Bank  vs.  Maureau. 

Art.  2278.  Parol  Evidence  Shall  Not  be  Received  : 

1.  Judgments.  To  prove  any  acknowledgment  or  promise  to 
pay  any  judgment,  sentence  or  decree  of  any  court  of  competent 
jurisdiction,  either  in  or  out  of  this  State,  for  the  purpose  or  in 
order  to  take  such  judgment,  sentence  or  decree  out  of  prescrip- 
tion, or  to  revive  the  same  after  prescription  has  run  or  been  com- 
pleted. 

2.  Deceased  Debtor.  To  prove  acknowledgment  or  promise 
of  a  party  deceased,  to  pay  any  debt  or  liability,  in  order  to  take 
such  debt  or  liability  out  of  prescription,  or  to  revive  the  same 
after  prescription  has  run  or  been  completed. 

3.  Debt  of  Third  Person.  To  prove  any  promise  to  pay 
the  debt  of  a  third  person. 

4.  Renunciation  of  Acquired  Prescription.  To  prove 
any  acknowledgment  or  promise  to  pay  any  debt  or  liability  evi- 
denced by  writing,  when  prescription  has  already  run. 
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But  in  all  the  cases  mentioned  in  this  article,  the  acknowledg- 
ment or  promise  to  pay  shall  be  proved  by  written  evidence  signed 
by  the  party,  who  is  alleged  to  have  made  the  acknowledgment 
or  promise,  or  by  his  agent  or  attorney  in  fact  specially  authorized 
in  writing  so  to  do. 

(New  Article  as  amended  by  Act  121  of  1886,  p.  219);  25  A.  490;  49  A.  779,  Adams 
vs.  Succession;  23  A.  109,  172,  184,  193;  24  A.  326,  398,  496;  R.  S.  1441,  1442,  1444,  2818, 
2819.  2820,  2821:  Acts  1858,  p.  148;  Act  51  of  1882,  p.  62. 


Parol  evidence  inadmissible  to  prove 
that  the  new  firm  a^eed  to  pay  debts  of 
the  old  firm.  82  A.  582,  Paradise  &  Bro. 
TS.  Gerson. 

Parol  evidence  not  admissible  to  prove  a 
promise  to  pay  the  debt  of  a  third  person. 
32  A.  449,  Porter  vs.  Sandidge. 

Admissions  of  husband  at  a  time  not  sus- 
picious.   84  A.  874,  Brown  vs.  Stroud. 

Where  co-surety  binds  himself  to  hold 
the  other  harmless,  parol  evidence  admis- 
sible.   35  A.  298,  Hoggatt  vs.  Thomas. 

Cbeclcs  signed  and  issued  by  a  debtor 
and  received  by  a  creditor  as  pay  ments  on 
account  of  a  debt  are  competent  evidence 
to  prove  interruption  of  prescription  after 
the  death  of  debtor  under  2278.  41  A.  883, 
McGinty  vs.  Succession  of  Henderson. 

The  acknowledgment  of  an  administra- 
tor is  not  the  instrument  in  writi'^g  to 
which  2278  applies.  43  A.  977,  Succession 
of  Romero. 

Special  authority  may  not  be  given  by 
parol.  84  A.  224,  Succession  of  Edwards. 
Indorsements  on  note.  25  A.  481,  Gulllory 
vs.  Dejeao. 

The  burden  of  showing  renunciation  of 
prescription  on  a  note,  after  it  has  run, 
falls  on  the  bolder  of  the  note  and  must  be 
in  writing.  21  A.  298,  Offutt  vs.  Chapman; 
84  A.  752,  Utz  vs.  Utz. 

Verbal  acknowledgment  is  sufficient  to 
inteiTupt  prescription.  84  A.  752,  Utz  vs. 
Utz. 

Interruption  of  prescription  may  be 
proved  bv  parol.  81  A.  592,  People's 
Bank  vs.  Girod;  80  A.  496,  Boult  vs.  Sarpy. 

But  renunciation  can  not.  29  A.  829, 
Duncan  vs.  Duncan;  28  A.  449,  Crone  vs. 
Citizens  Bank. 

Prescription  is  not  interrupted   by  ab- 
sence of  creditor  from  domicile  of  debtor, 
if  he  could  have  reached  there  and  filed 
suit  before  prescription  occurred.    29  A.   ! 
820,  Duncan  vs.  Duncan.  ! 

Prior  to  1886,  the  specially  authorized  i 
agent  need  not  have  appointed  in  writing.  , 
34  A.  217,  succession  of  Edwards.  ' 

Citation  in  a  suit  to  revive,  though  issued 
from  an  incompetent  court,  interrupts  pre- 
scription.   34  A.  414,  Levy  vs.  Calhoun. 

Partial  payments,  indorsed  on  the  notes 
and  signed  by    the    deceased  maker,   are 


admissible  to  show  interruption  of  prescrip- 
tion.   31  A.  284,  Gordon  vs.  Knox. 

But  a  memorandum  of  payments  not 
signed  by  the  debtor  is  inadmissible  against 
him  after  his  death.  34  A.  539,  Coyle  vs. 
Succession  of  Creeyy ;  34  A.  217,  Succession 
of  Edward. 

And  such  partial  payments  can  not  be 
proved  by  parol.  23  A.  531,  Pavy  vs. 
Esooebas,  administrator. 

Written  aclmowledgment  or  judicisil  ad- 
mission of  judgment  by  executor  intre- 
rapts  prescription.  30  A.  1071,  Succession 
of  Patrick. 

Parol  is  admissible  to  show  interruption 
of  prescription  by  administrator.  28  A. 
664.  McDaniel  vs.  Lalanne. 

Contra,  giving  draft  by  administratrix, 
even  with  subrogation,  does  not  interrupt 
prescription;  she  is  not  the  authorized 
agent  of  debtor.  25  A.  489,  Successsion  of 
Hardy. 

Parol  may  show  for  what  purpose  pay- 
ments were  made  by  deceased.  27  A.  134, 
Pemberton  vs.  Maign%n;  33  A.  1068,  Tilden 
vs.  Succession  of  Morrison ;  41  A.  382,  Mc- 
Ginty vs.  Henderson. 

Parol  proof  as  to  one  solidary  debtor  in- 
terrupts as  to  other  who  is  dead.  26  A.  607, 
Petition  vs.  Boagni ;  see  28  A.  245,  Brierly 
vs.  Johns;  27  A.  639,  Goodman  vs.  Ray - 
burn;  34  A.  321,  Lehman,  Abraham  &  Co. 
vs.  Estate  of  Mahier. 

Representations  a?  to  a  person's  power 
and  ability  to  pay,  if  made  in  good  faith, 
create  no  liabilitv,  though  acted  on.  34  A. 
816,  Schmidt  &  Zeigler  vs  Kent,  et  al. 

Parol  is  inadmissible  to  prove,  a  promise 
to  sign  notes  for  a  third  person.  33  A.  812, 
Rayne  &  Co.  vs.  Terrell. 

An  agreement  by  one  surety  to  hold  his 
co-surety  harmless  is  not  an  agreement  to 
pay  the  debt  of  a  third  person,  and  may  be 
proved  by  parol.  35  A.  298,  Hoggatt  vs. 
Thomas. 

2278  has  been  declared  a  law  of  pub- 
lic order.  46  A.  1426,  State  ex  rel.,  Feible- 
man  Sons  &  Co.  vs.  Judge. 

Parol  is  inadmissible  to  show  that  a  per- 
son agreed  that  not  only  his  own  debt,  but 
also  the  debt  of  a  third  person,  should  be 
paid  out  of  the  proceeds  of  a  policy.  32  A. 
449.  Porter  vs.  Sandidge. 
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So  a  promise  made  by  a  wife,  who  has 
not  ac(5epted  the  commnnity,  to  pay  its 
debts  must  be  in  writing.  80  A.  813,  Stuf- 
fier vs.  Puckett;  see  28  A.  550,  Hogau  vs. 
Mississippi  Valley  Bank;    28  A.  551,  Eng- 


land vs.  Neal;  37  A.  871,  Succession  of  Pif- 
fet;  28  A.  592,  Lyons  vi.  Teal;  30  A.  1293, 
Hamilton  vs.  Hodges;  26  A.  220,  Baker  <&; 
Thompson  vs.  Pagaud;  24  A.  401,  Levy  & 
Dieter  vs.  DuBols,  Lowe  &  Foley. 


Art.    2279     [2258].     Lost    Instruments;    Suits    on. 

When  an  instrument  in  writing,  containing  obligations  which  the 
party  wishes  to  enforce,  has  been  lost  or  destroyed,  by  accident  or 
force,  evidence  may  be  given  of  its  contents,  provided  the  party 
show  the  loss,  either  by  direct  testimony,  or  by  such  circumstances, 
supported  by  the  oath  of  the  party,  as  render  the  loss  probable ; 
and  in  this  case,  the  judge  may,  if  required,  order  reasonable 
security  to  be  given  to  indemnify  the  party  against  the  appear- 
ance of  the  instrument,  in  case  circumstances  render  it  necessary. 

43  A.  194,  Succession  of  Mrs.  Foerster;  44  A.  744,  Eisenbauer  vs.  Brosnan;  1  Peters, 
591,  Taylor  vs.  Riggs;  2  A.  754,  Lewis  vs.  Splane;  12  L.  162,  Gravler  vs.  Rapp;  3  A.  228, 
Williams  vs.  Morancy;  8  M.  144;  7  L.  206;  12  L.  166;  13  L.  216;  1  R.  214;  2  R.  112;  2 
A.  1012;  9  A.  496;  12  A.  582;  14  A.  705;  16  A.  463,  529;  18  A.  2^4;  19  A.  445;  22  A.  610. 


Destroyed  it  need  not  be  advertised. 
A.  130,  Beebe  vs.  McNeil. 


snfflclent.    8  L.  207,  Stan- 


••  One  witness" 
ley  vs.  AddisoD. 

Tbese  two  articles,  2279  and  2280,  relate 
to  cases  wbere  tbe  lost  instrument  becomes 
tbe  foundaUon  of  tbe  suit.  2  R.  129,  Jack- 
son vs.  Bank. 

To  offer  secondary  evidence  must  sbow 
advertisement  and  due  diligence,  12  A.  582, 
Peace  vs.  Head. 

Wbere  destruction  of  tbe  instrument  is 
sb^wn  by  direct  testimony,  tbe  ^^oatb  of 
tbe  party"  not  necessary.  15  A.  463,  Weaver 
vs.  Cox. 

Loss  must  be  sbown.    45  A.  451,  Cbam- 


bers  et  al.  vs.  Ilaney  et  al.;  46  A.  1092, 
McNeeley  vs.  Hyde. 

Tbe  contents  of  a  judgment  may  be 
proved  by  parol  wben  it  is  sbown  tbat 
tbe  record  bas  been  destroyed.  30  A.  891, 
Sbarkey  vs.  Bankston. 

Before  proofs  of  contents  of  written  con- 
tract can  be  received,  loss  must  be  proved 
and  properly  advertised.  29  A.  277,  Tick- 
nor  vs.  Calboun. 

Defendant  is  not  liable  for  cost  of  adver- 
tising lost  note.  27  A.  107,  Citiisens  Bank 
vs.  Baltz. 

Maker  of  a  lost  note  transferred  before 
maturity  Is  entitled  to  security  before  be 
can  be  made  to  pay.  30  A.  503,  Nalle  & 
Cammack  vs.  Connui;  30  A.  1002,  see  Sue- 
cession  of  Woods;  39  A.  94,  Mercier  vs. 
Haman. 


Art.  2280  [2259].  Id.  Advertisement,  In  every  case, 
where  a  lost  instrument  is  made  the  foundation  of  a  suit  or  de- 
fence, it  must  appear  that  the  loss  has  been  advertised,  within  a 
reasonable  time,  in  a  public  newspaper,  and  proper  means  taken  to 
recover  the  possession  of  the  instrument. 

2  A.  829;  3  A.  228;  9  A.  495;  12  A.  582;  14   A.  705;  44  A.  744,  Elsenhauer  vs.  Bros- 
nan; 15  A.  463,  529. 

Parol  proof  of  advertisement  admissible.  Parol  evidence  of  contents  admitted  when 

8  L.  616,  Miller  vs.  Webb.  original  shown  to  have  been  burned.    37  A. 

Where  instrument  is  not  the  foundation      2^'  ^^*"^  ''^-  Cameron, 
of  the  suit,  It  Is  not  necessary  to  prove  loss. 
42  A.  642,  State  of  Louisiana  vs.  Doyce. 

Art.  2281  [2260].  Witnesses;  Who  Hay  Be.  The  com- 
petent witness  of  any  covenant  or  fact,  whatever  it  may  be,  in  civil 
matters,  is  a  person  of  proper  understanding. 

The  husband  can  not  be  a  witness  for  or  against  his  wife,  nor 
the   wife  for  or  against  the  husband ;    but  in   any   case   where 
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the  husband  or  wife  may  be  joined  as  plaintiffs  or  defendants 
and  have  a  separate  interest,  they  shall  be  competent  witnesses 
for  or  against  their  separate  interests  therein;  and  provided 
further  that  in  all  civil  suits  for  damages  instituted  by  the  husband 
for  or  on  account  of  personal  injuries  sustained  or  suffered  by  his 
wife,  the  wife  shall  be  a  competent  witness. 

Provided  further,  that  in  all  cases  where  either  spouse  has 
acted  as  the  agent  of  the  other  spouse,  such  spouse  so  acting  as 
agent,  shall  be  a  competent  witness  as  to  all  transactions  arising 
from,  involved  in,  or  connected  with  such  agency ;  but  no  statement 
or  statements  of  either  party  in  suits  for  separation  of  property  and 
separation  from  bed  and  board  or  divorce  shall  be  received  in 
evidence. 

(As  amended  and  re-enacted  by  Act  190  of  1898,  p.  43.) 

1110,  1691,  1985;  C.  P.  482:  12  M.  289;  5N.  S.  B;  3L.  270;  4  L,232;  7  L.284;  11  A.2tf9; 
13  L,  18;  19  L.  584,  590;  4  R.  31;  10  R.  453;  12  R.  639;  48  A. 314,  1197;  49  A  244, 1605:  2  A. 
345,481;  3  A.  142,174;  10  A.  122;  11  A.  601;  12  A.  782;  13  A.  272,  467;  14  A.  165,370. 
417,  693,  795,  849;  15  A.  599;  16  A.  22,  273,  445;  18  A,  285,  315;  21  A.  187,  651,  681,  749; 
28  A.  164;  24  A.  153,  421;  R.  S.  437,  1191,  1438,  1712,  3961;  2  N.  S.  466,  Castellano  T6. 
Pelllon;  10  L.  114,  Taylor  vs.  Felps;  20  A.  422;  11  A.  628;  18  A.  319;  A.  652;  23  A.  556; 
32  A.  669;  43A.  358,  Dana  vs.  Dana;  10  L.  194,  Fastin  vs.  fiastin's  Heirs. 

2;  Acts  1868,  No.  204. 

18  Wal.  453.  Lucas  vs. 


Acts  1828,  p.  12;  Acts  1855,  p.  376,  Sec. 

In  a  criminal  prosecution  an  infamous 
witness  is  incompetent.  16  A.  274,  State 
vs.  Benoit;  26  A.  136. 

Where  witness  can  not  testify,  he  can  not 
be  interrogated  on  facts  and  articles.  7  A. 
103,  Quier  vs.  Guler. 

It  seems  that  husband  may  prove  that  ad- 
vances enured  to  role  advantage  of  wife. 
23  A.  539,  Knight  vs.  Mentz. 

There  is  no  presumption  against  a  party 
who  does  not  testify.  32  A.  1130,  City  of 
New  Orleans  vs.  Qauthreaux. 

Evidence  against  a  dead  person  weakest 
character.    — A. — ,  Cutler  vs.  Collins. 

A  wife  can  not  be  a  witness  against  her 
husband  in  a  suit  for  separation  of  prop- 
erty. The  prohibition  is  not  personal  to 
the  husband  and  can  not  be  waived  by  him. 
38  A.  195,  Cooley  vs.  Cooley. 

In  United  States  courts  there  shall  be  no 
exclusion  of  any  witness  on  account  of  color 
nor  in  civil  actions  because  he  is  a  party 
to  or  interested  in  the  issue  tried,  provided 
that  in  actions  by  or  against  administrators 
or  guardians  in  which  judgment  may.  be 
rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other 
as  to  any  transaction  t9ith  or  statement  by  the 
testator,  intestate  or  ward  unless  called  to 
testify  thereto  by  the  opposite  parly  or  re- 
quired to  testify  by  the  court.  U.  S.  Rev. 
St.  858. 

No  matter  what  State  law  is  an  interested 
witness,  not  a  party  mar  testify.  102  U. 
S.  165.  Potter  vs.  National  Bank;  Husband 
and  wife  against  each  other  in  L.  S.  Court; 
21  Wal.  186,  Adams  vs.  Adams. 

Husband  and  wife  can  not  testify  for  or 


against  each  other. 
Brooks. 

Party  may  compel  his  adversary  to  tes- 
tify.   21  Wal.  488,  Texas  vs.  Ch  le«. 

Declarations  of  husband  and  wife  can  no 
more  be  received  than  their  testimony.  21 
A.  422,  Simmons  vs.  Sheriff;  1  Greenleaf, 
Sec.  341. 

Evidence  taken  in  another  suit  between 
other  parties  not  admissible.  32  A.  106, 
Stockmeyer  &  Co.  vs.  Weidner. 

Statute  of  frauds.  116  U.  S.  496,  Dumphy 
vs.  Ryan. 

Privileged  communication.  28  Am.  Law 
Reg.  1. 

Lex  fori  governs  rules  of  evidence.  12  A. 
410,  Blocker  vs.  Whittenburg. 

Wife  may  testify  in  a  suit  brought  by 
husband  for  minor  child.  40  A.  661,  La- 
pleine  vs.  Morgan^'s  Railroad. 

When  all  the  subscribing  witnesses  to  a 
will  are  dead  or  absent  from  the  State. 
1653, 1654. 

In  criminal  prosecution,  an  infamous 
witness  is  incompetent,  and  ergo  a  pardoned 
convict  can  not  testify.  16  A.  273;  23  A.  136. 

Rule  of  exclusion  of  husband  or  wife's 
testimony  ceases  after  dissolution  of  the 
marriage.  28  A.  669;  30  A.  749:  30  A.  1176; 
33  A.  1327. 

Testimony  inadmissible  in  matters  of  di- 
vorce. 32  A.  643,  Dillon  vs.  Dillon;  Or 
separation  of  property.  38  A.  195.  Cooley 
vs.  Cooley. 

A  concubine  is  competent  to  testify  for  a 
man  living  with  her.  28  A.  279,  State  vs. 
Brown;  9  A.  308,  State  vs.  Johnson. 
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Husband  called  in  warranty  by  wife  to 
defend  his  dation  in  paiement  to  her  may 
testify  in  support  of  his  own  interest.  34  A. 
1237,  Shantz  vs.  Stoll. 

So  the  husband  of  an  heir  can  testier  for  or 
against  a  creditor  of  a  coheir  touching  the 
latter 's  interest  in  the  succession.  31  A.  742, 
Bouise  vs.  Dickson. 

A  wife  may  be  made  a  witness  an&inst 
herself  to  show  thit  property  bought  In  her 
name  was  really  l>ou£ht  with  her  husband^s 
funds,  and  that  her  title  was  simulated  and 
fraudulent.    32  A.  668,  Hennen  vs.  Hacker. 

After  the  death  of  either  spouse  the  sur- 
vivor may  testify  for  or  apiinst  the  interests 
of  the  deceased.  28  A.  ^9,  Reilly  vs.  Suc- 
cession of  Reilly;  33  A.  1327,  Succession  of 
Ames;  30  A.  745,  Lehman,  Abraham  &  Co. 
vs.  Levy;  30  A.  1176,  State  vs.  Ryan. 

But  wife  may  testify  in  support  of  her 
paraphernal  claim  a£;ainst  her  husband.  37 
A.  863,  Citizens  Bank  vs.  Maureau. 


And  in  a  suit  brought  by  a  father  for  the 
use  of  his  minor  chila,*wife  may  testify.  40 
A.  663,  Lapleine  vs.  R.  R.  and  S.  S.  Co. 

In  a  suit  where  the  wife  has  an  interest, 
the  husband  none,  he  can  not  testify.  30  A. 
106,  Beltran  vs.  Gauthreaux. 

Even  though  she  have  transferred  her 
judgment  to  a  third  party.  40  A.  274-5, 
Johnson  &  Co.  vs.  Boyce  &  Frellsen. 

A  fact  testified  to  by  competent  witnesses 
will  be  accepted  as  proved,  no  matter  how 
eccentric  it  may  argue  the  witnesses  to  be, 
if  there  be  no  evidence  tending  to  impeach 
their  credibility.  32  A.  251,  Dolhonde,  ex- 
ecutrix, vs.  Lemoine. 

In  a  suit  for  divorce,  testimony  of  either 
spuose  is  inadmisssible.  32  A.  1174,  Daspit 
vs.  Ehringer;  32  A.  643,  Dillon  vs.  Dillon. 

Nor  can  the  husband  testify  in  wlfe^s  be- 
half in  a  suit  for  separation  of  property.  30 
A.  1282,  Willis  vs.  Ward. 


Art.  2282  [2261].  Id.   Relatives;    Parties    Interested. 

The  circumstance  of  a  witness  being  a  relation,  a  party  to  the 
cause,  interested  in  the  result  of  the  suit,  or  in  the  actual  service 
or  salary  of  the  parties,  is  not  a  sufl&cient  cause  to  consider  the 
witness  as  incompetent,  but  may,  according  to  circumstances,  dimin- 
ish the  extent  of  his  credibility. 

(Amended)  C.  P.  482;  4  R.  157;  12  R.  G39;  24  A.  421;  R.  S.  438;  Acts  1867,  p.  141;  2 
M.  208,  State  vs.  Cecil;  2  M.  56,  Mennier  vs.  Ooaet;  10  M.  556;  43  A.  358,  Dana  et  al  vs. 
I>ana  et  al. :  43  A.  870,  Williams  vs.  Goss;  47  A.  297,  Lacoste  et  al.  vs.  Guidroy  et  al. 


Subscribing  witness  may  be  contradicted  I 
by  party  calling  him.    10  A.  153.  | 

A  judgment  rendered  on  the  confession  | 
of  a  father  in  favor  of  bis  children  is  not 
evidence  to  third  person.    3  A.  174,  Flor- 
ance  us.  Bach  man. 

Testimony  of  plaintiff  in  his  own  favor 
against  a  succession  is  of  the  wealcest  char-  > 
acter,  and  can  not  sustain  a  judgment  un-  I 


less  strongly  corroborated.  37  A.  95,  Cutler 
vs.  Succession  of  Collins. 

Consent  is  implied  from  failure  to  object. 
38  A.  736,  Dickson  vs.  Ford. 

Attorney's  testimony  to  facts  confided  to 
him  by  client  is  inadmissible,  even  when 
relation  has  ceased  or  client  dead.  39  A. 
712,  Morris  vs.  Cain. 


Art-  2283  [2262].  Attorneys.  No  attorney  or  counsellor 
at  law  shall  give  evidence  of  anything  that  has  been  confided  to 
him  by  his  client,  without  the  consent  of  such  client;  but  his 
being  employed  as  a  counsellor  or  attorney,  does  not  disqualify  him 
from  being  a  witness  in  the  cause  in  which  he  is  employed. 

3  M.  256,  Menendry  vs.  Syndic;  7  X.  S.  179,  Cornier  vs.  Richard;  7  L.  207;  1  R. 
73;  14  A.  795;  15  A.  72,  330,  553;  20  A.  188. 


Attorney's  testimony  to  facts  confided  to 
him  is  inadmissible,  even  when  the  relation 
with  client  has  ceased  or  client  Is  dead.  39 
A.  712,  Morris  vs.  Cain. 


If  client  waives  objection  by  silence  or 
otherwise  the  attorney  can  testify.  38  A. 
736,  Dickson  vs.  Ford. 


SECTION    3. 


Of  Presumptions. 
Art.  2284  [2263].    Presumption  Defined.     Presumptions 
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are  consequences  which  the  law  or  the  judge  draws  from  a  known 
fact  to  a  fact  unknown. 

Spanish  Code,  1249,  C.N.  1349  (lit.);  Poth.Oblig.,n.840;  16 A. 4, 100, 374;  19  A.  26. 


Evidence  of  an  inferior  kind  does  not 
mal^e  full  proof.  7  A.  580,  Madden  vs. 
Farmer. 


Where  party  does  not  produce  the  best 
evidence  the  nature  of  the  ease  admits,  nor 
account  for  its  absence,  it  will  be  presumed 
that  such  evidence  would  not  be  favorable. 
1  A.  1,  Cockerell  vs.  Smith,  Syndic. 


§1. 


OF  PRESUMPTIONS  ESTABLISHED  BY  LAW. 


Art.  2285  [2264].  Legal  Presumption  is  that  which  is 
attached  by  a  special  law,  to  certain  acts  or  certain  facts;  such  are : 

1.  Acts  which  the  law  declares  null,  as  presumed  to  have  been 
made  to  evade  its  provisions,  from  their  very  quality. 

2.  Cases  in  which  the  law  declares  that  the  ownership  or  dis- 
charge results  from  certain  determinate  circumstances. 

3.  The  authority  which  the  law  attributes  to  the  thing 
adjudged. 

606,677,1491,1764,2248,2925;  C.N.  1360;  Spanish  Code  1260;  8 N.S. 260,  Palfrey's 
iiyndlc  vs.  Francois;  Poth.  Obllg.,  n.  840,  ler  et  3er  al.:  6  Toul.  88;  6,  p.  41;  9,  p. 
131,  189;  10,  p.  48,  49,  60,  86,  87;  17  A.  289;  21  A.  366;  9  L.  418;  1  A.  372;  3  A.  386;  7 
A.  339,  483;  12  A.  766,  666;  14  A.  231 ;  83  A.  17,  243;  31  A.  212;  L.  42,  T.  1,  et  seq. 


Jadgment  novates.  6  Savigny  826. 

It  novates  even  a  mortgage  by  a  Missis- 
sippi jadgment.  7  A.  334,  Denistown  &  Co. 
vs.  Payne. 

Jadgment  does  not  create  indebtedness, 
It  de^ares  it  to  exist;  nor  does  it  change 
character.  18  L.  416;  10  R.  413;  33  A. 
682.  Copy  of  judgment  only  when  suffi- 
cient.   6  A.  401,  Judson  vs.  Connolly. 

Judgment,  proof  aliunde.    7  A.  645. 

Judgment,  signed  in  vacation,  absolutely 
null.  21  A.  306;  23  A.  623,  James  vs.  Fel- 
lows. 

Judgment,  presumption  after  twenty 
years  of  omnia  rite  acta,    3  A.  146. 

3.  The  decree  in  matters  affecting  minors 
•cures  informalities  in  proceedings  and  binds 
the  minor.    JO  A.  66. 

Decree  on  compromise  by  father  and 
mother  for  minor,  after  a  lapse  of  time,  held 
-valid.  12  A.  426,  Greenwood  vs.  City  of 
>J  ew  Orleans. 

Decree  in  a  petitory  action  embraces  the 
fruits  as  a  general.  6  Sav.  107. 

In  petitory  action,  where  jadgment  is 
«ilent  as  to  revenues,  although  evidence 
has  been  offered,  the  demand  is  considered 
rejected.  36  A.  398,  Villars  vs.  Favre. 

It  matters  not  under  what  form  the  ques- 
tion be  presented,  whenever  the  same  ques- 
tion recurs  between  the  same  parties,  or 
their  privies^  the  plea  of  res  judicata  estops. 


46  A.  1098,  McNeely  vs.  Hyde;  43  A.  924, 
Broussard  vs.  Broussard;  8  A.  126,  Johnson 
vs.  Weld;  36  A.  653, Sewell  vs.  Scott;  37  A. 
320,  Campbell  vs.  Wolf  oik;  38  A.  318,  State 
ez  reL  Plaisant  vs.  Ry.  Co.;  48  A.  708, 
Hewitt  vs.  Williams. 

A  judgment  affirming  an  incident  of  a 
contract  affirms  the  contract  itself.  3  A. 
313,  Louisiana  State  Bank  vs.  Orleans  Navi- 
gation Co. 

Order  that  bill  of  complaint  '^be  dis- 
missed ^^  not  a  final  decree.  9  Mass.  622. 

Dismissal  of  a  rule  has  no  more  effect 
than  a  judgment  of  non  suit,  16  A.  197,  Suc- 
cession of  Andrew. 

Sustaining  of  exception  of  no  cause  of 
action  a  bar.  32  A.  828. 

Dismissal  of  an  intervention  not  re^  judi' 
cata,  14  A.  491;  33  A.  1369;  contra,  27  A. 
284,  Fluker  vs.  Herbert;  30  A.  6«0,  Carroll 
&  Co.  vs.  Hamilton. 

Judgment  of  homologation  reverts  back, 
and  payments  not  mentioned  in  the  decree 
are  protected.  3  L.  487. 

Contest  on  first  instalment  is  a  bar  to 
subsequent  ones.    94  U.  S.  361 ;  101  U.  S- 

638. 

Where  wife  suing  for  separation  of  prop- 
erty demands  too  little  and  jadgment  is 
rendered  in  her  favor,  she  can  not  sue  for 
balance.  26  A.  223,  Stafford  vs.  StaiSord ;  C. 
P.  166. 
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ReasonB  form  no  part  of  judgment.  23 
A.  108;  92  U.S.  211,  212. 

Bes  judicata  dicitur  quae  finem  controver- 
siam  pronunciaUone  judids  acdpit  quod  vel 
condemnatione  vel  ahsolutione  contingit.  See 
C.  7,  T.  45, 1.  3. 

A  decree  agalnstqaashinga^./a.  not  res 
judicata,  32  A.  594,  McDonald  vs.  M.  and 
T.  Ins.  Co.;  34  A.  740,  Jack  vs  Harrison, 
Jr. 

Where  a  case  is  once  remanded  court  will 
not,  on  second  writ  of  error,  reylve  what  has 
already  been  settled.  106  U.  S.,  Clark  vs. 
Keith. 

Meroeb. — How  it  affects  contract  to  pay 
interest.    95  N.  Y.  428,  O'Brien  vs.  Young. 

A  judgment  im personam  against  the  maker 
of  promissory  note  secured  by  a  special 
mortgage,  in  which  there  is  a  recognition  of 
the  mortgage  and  a  decree  for  its  enforce- 
ment, mtrti^€s  ike  note  but  not  the  mortgagrt. 

The  mortgage  retains  same  force  after 
the  jndA^ent  as  before.  The  judgment 
renders  It  executory  by^\  /ir.,  but  does  not 
preclude  executory  process  thereon.  42  A. 
152,  Lalane  vs.  Payne. 

Where  an  allegation  in  answer  wa&  not 
passed  by  decree  not  resjndicata  against  a 
co-defendant.  35A.  298,  Hogatt  vs.  Thomas. 

Homologation  of  tutor^s  account  does 
not  operate  a  merger  of  the  minor's  mort- 
gage.   43  A.  1060,  Taylor  vs.  Marshall. 

An  €x  parte  order  recognizing  one  as  tes- 
tamentary heir  of  absentee  and  putting  him 
in  possession,  not  res  judicata  to  thirf  per- 
sons.   36  A.  355,  Dalton  vs.  Wickliffe. 

Judgment  is  an  obligation  of  record.  95 
U.  S.  428,  O'Brien  vs.  Young. 

Action  of  debt  on  judgment  allowed.  10 
A.  758,  Succession  of  John  Ducker;  128  U. 
S.  586,  Metcalf  vs.  Watertown. 

Action  of  debt  on  judgment  refused.  38 
A.  299,  State  vs.  Harrison. 

Non-suit  and  dismissal  for  want  of 
proper  parties  not  res  Judicata,  41  A.  31, 
Weinberger  vs.  Merchants'  Insurance  Co. 

In  a  petitory  action  defendant  is  bound 
to  plead  all  the  titles  under  which  he  claims, 
and  a  final  judgment  operates  as  res  Judi- 
cata,   14  A.  575,  Shaffer  vs.  Scuddy. 

J^es  fudicata  binds  privies.  46  A.  1098, 
McNeely  vs.  Hyde. 

Consent  decree  is  not  binding  against  a 
political  corporation  where  the  judgment 


was  unauthorized.    127  U.  S.  139,  Kelly  vs. 
Milan;  94  U.  S.  606;  109  U.  S.  121. 

When  contestatio  litis  is  essential.  3(J 
A.  819. 

Judgment  against  a  dead  man  void.  29 
A.  650;  29  A.  142;  32  A.  6;  5  K.  508. 

Where  party  sought  to  be  let  in  to  defend 
against  judgment  and  the  court  refusing, 
finds  as  a  fact  that  the  party  was  served  and 
no  appeal  is  tiken^  ietdf  res  fudicata,  130 
U.  S.  565,  Union  Trust  Co.  vs.  Southern 
Nav.  Co. 

Widow's  judgment  for  the  $1000  not  avail- 
able after  her  death.  43  A.  883,  Successioa 
of  Tugmell. 

Merger. — Judgment  on  a  note  extin- 
guishes its  negotiability,  etc.  43  A.  1114, 
Newman  vs.  Irwin. 

Where  same  cause  is  before  two  concur- 
rent courts  first  judgment  is  binding.  C. 
F.  94. 

In  a  conflict  of  judgments  on  the  same 
subject  matter  the  last  governs.  14  A.  263, 
Scott  vs.  Bogart. 

"Without  prejudice."  7  A.  665,  Good- 
rich vs.  Pettingale;  32  A.  232,  Porter  vs. 
Morere. 

Decretal  Force  of  a  Judgment.— 
What  is  said  arguendo,  14  L.  445;  10  A. 
352;  19  L.  318;  6  R.  208;  18  L.  12;  5  A. 
200;  36  A.  337;  9  A.  137;  14  A.  491;  43  A. 
214;  23  A.  108;  16  A.  365. 

Judgment  on  slave  contract  void.  23  A* 
649. 

A  judgment  against  a  tutor  is  one  against 
the  minor.    15  A.  598. 

Judgment  on  one  set  of  coupons  no  bar  to 
suit  on  another  set.  94  U.  S.  351,  Cromwell 
vs.  County  of  Sac;  16  Am.  Law  Reg .  721. 

Decrees  on  motives,  etc.  102  U.  8.  221. 
Hentig  vs.  Page. 

Terms  of  the  decree  govern.  33  A.  1369. 

A  judgment  of  homologation  constitutes 
res  adjudicata  as  to  heirs  as  well  as  credit- 
ors.   45  A.  92,  Succession  of  Conrad. 

llie  remedy  against  judgments  obtained 
by  fraud  is  the  action  of  nullity ;  and  such 
grounds  of  nullity  can  not  be  urged  again8t 
an  action  to  revive.  48  A.  471,  Bruno  vs. 
Oviatt. 

Judgment  on  a  plea  of  prematurity,  not 
res  judicata,  48  A.  687,  Hewett  et  al.  vs. 
Williams  etal. 

Bes  judicata  applies  to  demand  and  all 
grounds  which  might  have  been  urged  to  sus- 
tain it,    48  A.  765,  Flagg  vs.  St.  Charles. 


Art.  2286  [2265].  Res  Judicata.  The  authority  of  the 
thing  adjudged  takes  place  only  with  respect  to  what  was  the 
object  of  the  judgment.     The  thing  demanded  must  be  the  same ; 
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the  demand  must  be  founded  on  the  same  cause  of  action ;  the  de- 
mand must  be  between  the  same  parties,  and  formed  by  them 
against  each  other  in  the  same  quality. 

C.  F.  539,  746;  C.  N.  1361  (fonde  8ur  la  mgme  cause);  48  A.  897,  Bllgery  vs.  Land 
Trust  Co. ;  43  A.  574,  Amet  vs.  Boyer;  48  A.  1160,  Lacasagne  vs.  Abraham;  Spanish  Code, 
1252;  3,  3078,  3082;  C.  P.  536;  9  M.  727;  Poth.  Oblig.,  n.  889,  895,  ler  al.,  898,  899,  900; 
8  Toul.  35,  40,  59,  64,  70,  78,  263,  264,  404;  10  p.  198,  213,  226,  263,  266,  325-8,  342,  343, 
347,  348,  352,  369:  1  A.  92,  Succession  of  Durnford;  3  A.  203,  Kellam  vs.  Rippey;  3  A. 
36:  14  L.  140;3R.  69, 171;3  A.  167 ;  8  A.  126 ;  10  A.  218 ;  14  A.  362,  575;  15  A.  38, 130,379; 
16  A.  135,  354,  442;  20  A.  396;  21  A.  355;  23  A.  209;  24  A.  33, 104,  111,  326,  331,  487,  545; 
R.  S.  2376;  44  T.  2,  3,  et  se<i. ;  42  T.  1 ;  43  A.  883,  Succession  of  Tugwell. 


Judgment  against  executor.  3  A.  36, 
Succession  of  D'Annov. 

Bankruptcy  must  be  pleaded  before  judg- 
ment.   3  A.  209,  Palmer  vs.  Moore, 

Where  the  bill  once  sued  on  is  afterward 
changed  into  an  account  and  then  sued  on, 
the  plea  good.    3  A.  62,  Gates  vs.  Bell. 

Plea  in  the  case  of  an  executor,  where 
there  is  a  personal  claim  against  him.  3  A. 
167,  Morton  vs.  Packwood. 

Judgment  against  administrator  in  an- 
other State  not  res  judicata.  3  A.  354,  Sar- 
gent vs.  Davis. 

Parol  proof  may  be  given  to  explain 
obscure  judgment.  7  A.  Ill,  Succession  of 
Steele. 

Judgment  does  not  create  any  right. 
Cromwell  vs.  County  of  Sac  (S.  C.  U.  S., 
October  Term,  1877).  16  Am.  Law  Reg. 
721. 

La  force  de  la  chose  jugee  est  telle 
qu'elle  peut  faire  violence  a  la  verity  me  me 
et  la  Houmettre  a  son  autorite.   10  Toul.  107. 

Identity  of  parties,  heirs,  admioistrators, 
vendees,  etc.     Zach.  357  et  seq. 

A  judgment  in  a  foreign  State  against  an 
executor  of  both  States  can  be  made  the 
basis  of  a  judgment  here.    33  A.  885. 

If  other  parties  having  no  interest  inter- 
vene in  the  suit,  the  plea  of  res  judicata 
applies.     14  L.  140. 

The  effect  of  res  judicata  extends  to  suc- 
cessions, assignees,  and  all  who  claim 
through  them.  8  A.  126,  Johnson  vs.  Weld; 
47  A.  235,  Fleitas  vs  Mereaux. 

Dismissal  of  a  bill  is  a  determination  on 
the  merits  unless  made  ''without  preju- 
dice.^'  7  Wal.  107,  Durant  vs.  Essex;  101 
I'.  S.  555,  Case  vs.  Beauregard;  47  A.  241, 
Fleitas  vs.  Mereaux. 

Doubts  construed  against  plea.  3  A. 
530;  5  A.  103;  10  Toul.,  Sec.  157;  4  A.  451. 

Consent  decrees  decide  nothing.  3  A.  34, 
Union  Bank  vs.  Marin;  12  A.  428;  6  A.  2;  4 
A.  276;30  A.  522;20  A.  277. 

"When  a  decree  nunc  pro  tunc  may  be  en- 
tered.   1  Wal.  627,  Gray  vs.  Brignardello. 

Widow  In   community   who   is  made  a 


party  to  the  appeal  as  tutrix,  is  not  bound 
individually.    2  A.  428. 

Where  the  cause  of  action  is  nearly  the 
same.    40  A.  13,  McCafferey  vs.  Benson. 


On  res  judicata,  see  also 
roll  &  Co.  vs.  Hamilton. 


30  A.  520,  Car- 


Judgment  on  demurrer;  where  second 
suit  has  other  different  and  essential  aver- 
ments. 91  U.  S.  526,  Gould  £x.  vs.  Evans- 
ville. 

State  ex  rel.  30  A.  861,  Collins  vs.  Jumel; 
38  A.  679,  Heirs  of  Mason  vs.  Lay  ton;  35  A. 
573,  Heirs  of  Hoover  vs.  York;  37  A.  320, 
Campbell  vs.  Woolfolk. 

A  judgment  against  an  executor  in  an- 
other Scate  may  be  sued  on  here,  but  is  not 
conclusive  against  the  succession.  33  A. 
885,  Turley  vs.  Dreyfous. 

Estoppel.  Those  who  hy  public  act 
waive  a  prior  mortgage  are  estopped  from 
contesting  the  validity  of  such  a  waiver.  37 
A.  155  Sewell  vs.  Herbert  et  al. 

Where  a  judgment  is  described  in  the 
pleadings  as  having  been  rendered  in  the 
Circuit  Court  for  the  2>i«<ric<  of  Wisconsin 
a  judgment  of  the  Circuit  Court  of  East- 
ern District  of  Wisconsin  is  not  admissible. 
91  U.  295,  Dow  vs.  Humbert. 

A  judgment  sought  to  be  annulled  can 
not  be  pleaded  as  res  judicata.  34  A.  805, 
Heroman  vs.  La.  Inst'n,  etc. ;  32  A.  13,  Hol- 
brook  vs.  Holbrook. 

But  this  rule  does  not  apply  where  the 
grounds  of  nullity  asserted  had  been  con- 
sidered and  validly  determined  by  that 
judgment  itself.  39  A.  976,  Heirs  of  Hog- 
gatt  vs.  Crandall,  administratrix. 

In  a  petitory  action  defendant  is  hound 
to  plead  all  the  titles  under  which  he 
claims.     14  A.  575. 

The  plea  of  res  judicata  can  not  be  op- 
posed to  a  suit,  the  object  of  which  is  to  in- 
terpret and  regulate  the  judgment  pleaded 
in  bar.  32  A.  1245,  Davidson  vs.  City  of  N. 
O. 

A  decision  in  a  direct  action  of  nullity  is 
res  judicata  against  a  subsequent  certiorari 
to  bring  the  judgment  attached  before  the 
Supreme  Court.  35  A.  214,  State  ex  rel 
Marrero  vs.  Judge. 
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cata 


But  a  judgment  of  dissolution  of  the  in- 
junction is  rts  judicmta^  and  none  the  less  so 
from  the  unexplained  use  in  the  judgment 
of  the  words  '^without  prejudice/'  30 A. 
230,  Porter  vs.  Mor^re. 

judgment  of  ejectment  is  not  r€$  fudf- 

of  title  in  a  subsequent  petitory  action 

by  the  ejected  tenant.   34  A.  1179,  Huyghe 
vs.  Brinkman. 

Xor  is  a  judgment  involving  the  owner- 
ship of  land  In  a  suit  between  the  same 
parties  a  bar  to  a  suit  for  damages  for 
wronfl^l  sequestration  of  the  land.  30  A. 
359,  rnioms  vs.  Sewell. 

A  judgment  against  the  insolvent  recog- 
nizing plaintiff's  privilege  is  not  res  judicata 
as  against  the  creditors  in  concurso^  but  is 
only  ^rima  facie  correct.  83  A.  973,  Weems 
vs.  Delta  Moss  Co. 

A  defence  set  up  but  not  passed  on.  35  A. 
298,  Hoggatt  vs.  Thomas. 

A  non-suit.  38  A.  813,  Carroll  vs.  Cocker- 
ham. 

The  homologation  of  an  account.  35  A. 
345,  Succession  of  Coughlin. 

The  overruling  of  exceptions,  and  the 
same  exceptions  may  be  presented  again  in 
the  same  suit.  38  A.  667,  Culverhouse  vs. 
Marx. 

A  dissolution  of  an  injunction  because  no 
bond  was  given.  31  A.  685,  Williamson  vs. 
Richardson. 

A  judgment  declaring  legitimacy,  as  to 
all  the  world.  26  A.  112,  Bonella  et  al.  vs. 
Maduel. 

One  sued  as  executrix,  who  is  also  a 
widow  in  community,  and  who  raises  in 
defence  her  rights  as  usufructuary,  will  be 
personally  bound  by  the  judgment.  32  A. 
689,  Denegre  vs.  Denegre. 

The  following  do  not  constitute  res  fudi- 
cata:  A  judgment  dismissing  an  interven- 
tion because  of  intervener's  absence.  33  A. 
1369,  Bourg  vs.  Gerding. 

An  order  of  seizure  and  sale.  34  A.  1003, 
Mitchell  vs.  Logan. 

A  judgment  not  signed.  35  A.  485,  Fer- 
guson vs.  Chastant. 

The  verdict  of  a  jury  forms  res  judicata 
on  everything  necessarily  covered  by  it.  38 
A.  570,  Shakespeare,  Smith  &  Co.  vs.  Ware. 

The  following  are  also  res  judicata:  A 
judgment  affirmed  on  appeal,  recognizing 
a  homestead,   remaining  in  force^  secure 


from  collateral  attack  until  annulled  in  a  di- 
rect action.    35  A.  322,  Calvit  vs.  Williams. 

A  dissolution  of  a  provisional  seizure  as 
to  its  wrongful  issuance.  37  A.  182,  Cretin 
vs.  Levy. 

Overruling  a  plea  to  jurisdiction,  if  not 
appealed  from.  38  A.  758,  Tutorship  of  the 
minor  heirs  of  Byland ;  31  A.  540,  Bartlett 
vs.  Wheeler. 

Thus  a  claim  in  a  petitor>'  action,  if  not 
expressly  passed  on,  is  rejected.  36  A.  398, 
Villars  vs.  Faivre. 

An  exception  of  ''no  cause  of  action'' 
maintained  is  res  judicata.  35  A.  553.  Sew- 
ell vs.  Scott;  32  A.  822,  Baker  vs.  Frellsen. 

A  final  judgment  of  the  Supreme  Court  is 
res  judicata,  though  in  a  subsequent  case 
the  principle  of  decision  shall  have  been 
overruled.  31  A.  467,  Grivot  vs.  La.  State 
Bank. 

The  conclusiveness  of  the  thing  adjudged 
can  not  be  impaired  by  an  attempt  to  show 
that  the  first  judgment  was  violative  of  a 
law  of  public  order.  31  A.  212,  Succession 
of  Lebrew. 

What  was  determined  by  a  judgment  may 
be  ascertained  by  reference  to  the  agree- 
ment on  which  it  was  rendered.  38  A.  854, 
Succession  of  Sterry. 

A  judgment  of  a  Federal  Court  in  Louis- 
iana is  res  judicata  between  the  parties 
thereto  in  the  State  courts.  32  A.  535, 
Bouchard  vs.  Parker. 

So  a  judgment  of  the  United  States  Cir- 
cuit Court,  dismissing  plaintiff*s  action 
without  reserve  is  a  non-suit,  but  consti- 
tutes fes  judicata.  33  A.  615.  Bledsoe  vs. 
firwin. 

The  same  holds  of  an  unqualfied  dismissal 
in  the  State  (La.)  court.  32  A.  898.  Granger 
vs.  Singleton. 

All  issues  presented  by  the  pleadings  are 
considered  as  disposed  of  by  the  final  judg- 
ment, and  claims  not  expressly  passed  on 
as  rejected.  38  A.  669,  Kauxet  vs.  Kauxet; 
34  A.  805,  Heroman  vs.  La.  Inst.,  etc. 

Not  only  the  questions  raised,  but  those 
which  might  have  been  raised  are  settled 
by  the  judgment.  48  A.  765,  Flagg  vs.  St. 
Charles. 

No  matter  how  the  question  is  raised 
whether  by  plea,  exception,  intervenHon, 
etc.,  the  questions  disposed  of  bv  the  judg- 
ment are  res  judicata.  48  A.  708,  Hewett  A; 
Bank  vs.  Williams;  46  A.  1098,  McXeely  vs. 
Hyde. 


Art.  2287  [2266].  Legal  Presumption  dispenses  with  all 
other  proof,  in  favor  of  him  for  whom  it  exists. 

No  proof  is  admitted  against  the  presumption  of  the  law,  when, 
on  the  strength  of  that  presumption,  it  annuls  certain  acts,  or 
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refuses  a  judicial  action,  unless  it  has  reserved  the  contrary  proof, 
and  saving  what  will  be  said  on  the  judicial  confession. 

48  A.  897,  Bilgery  vs.  Land  Trust  Co;  C.  N.  1352  (almost  lit.),  2289,  2291;  1  L.  R. 
373,  Serapurn  vs.  La  Croix;  Poth.  Oblig.,  n.  843:  1  Toul.  118;  4,  p.  77,  84,  89;  5,  p.  88, 
146;  6,  p.  49,  387:  8,  p.  18,  361,  370;  9,  p.  59,  121-31,  134,  142,  143,  150,  270,  462;  10,  p. 
50,  69,  61,  64,  66,  67,  69,  72,  76,  78,  79,  84,  85,  108,  226. 


Judgments  of  anottier  State  are  not 
affected  by  a  prescription  based  on  the 
cause  of  action.    6  Wal.  301. 

Where  a  father  who  is  indebted  to  his 
children  on  account  of  residuary  claims  as 


heirs  of  their  deceased  mother,  directed  a 
sum  of  money  largely  in  excess  thereof  to 
be  transferred  by  his  commission  merchant 
to  their  account,  the  first  presumption  of 
law  is  that  payment  of  indebtedness  was 
intended.    48  A.  737,  Succession  of  HymeL 


§  u. 


OF  PRESUMPTIONS  NOT  ESTABLISHED  BY   LAW. 


Art- 2288  [2267].  Presumptions  of  Fact.  Presumptions, 
not  established  by  law,  are  left  to  the  judgment  and  discretion  of 
the  judge,  who  ought  to  admit  none  but  weighty,  precise  and  con- 
sistent presumptions,  and  only  in  cases  where  the  law  admits  testi- 
monial proof,  unless  the  act  be  attacked  on  account  of  fraud  or 
deceit. 

2274,  2276,  2480;  C.  X.  1363  (lit.) ;  6  X.  S.  153,  Bourgignon  vs.  Bondousqule;  Poth. 
Oblig.,  n.  889,  ler  al.;  6  Toul.  88,  91,  064,  821 ;  6,  p.  41,  383;  7,  p.  103,  402,  410;  8,  p. 
243,  362,  408,  422,  435,  478,  481,  604,  676,  628,  643;  9,  p.  86.  214,  262,  313,  340,  491,  492, 
495,  506;  10,  p.  29-31,  623,  526;  12,  p.  241,  242;  14,  p.  172,322;  5  L.480;  16  A.  374;  3  Zach. 
3:)5;  6  Sav.  285. 

Presumption  as  to  duty.    44  A.  693,  Cle-   [       Especially  if  during  his  lifetime  not  pre- 
ments  vs.  Electric  Light  Co.  sented.    30  A.   1002,  Succession  of  Woods. 


Construction  of  order  of  seizure  and  sale 
not  res  judicata.  19  A.  158,  Humphreys  vs. 
Browne. 

Provisional  court  is  still  a  court.  21  A. 
277,  Noland  vs.  Sterling  (Opinion  Book  36, 
fo.23). 

Where  the  effect  of  a  judgment  is  doubt- 
ful. 9  M.  521,  Clay  vs.  His  Creditors;  5  A. 
lO:?;  3  A.  631;  6  R.  225. 

Strong  presumption  against  stale  claims 
against  a  deceabed  person.  35  A.  1005, 
Bodenheimer  vs.  Executors  of  Bodenheimer. 


Or  prosecuted. 
Egan. 


89  A.  684,    Woods  vs. 


The  failure  of  a  litigant  to  produce  evi- 
dence under  his  control  and  Important  to 
his  case,  raises  a  strong  presumption  that  it 
U  against  him.  36  A.  841,  Crescent  City 
Ice  Co.  vs.  Ermann. 

Where  a  person  left  his  home  during  the 
late  war  and  joined  the  army,  and  never 
returned,  and  was  never  heard  of  after- 
wards, the  presumption  Is  that  he  Is  dead. 
35  A.  611,  Jamison  vs.  Smith. 


SECTIOX  4. 


Of  the  Confession  of  the  Party, 


Art-  2289  [2268].    Confession,     The  confession,  which  is 
opposed  to  a  party,  is  either  extrajudicial  or  judicial. 


C.  N.  1354  (lit.);  Poth.  Oblig..  n.  831,  et  seq.;  10  Toul.  383. 
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Art.  2290. 


Estoppel  in  pais.  1  McGloin,  54  Lochte 
&  Cordes  vs.  Glle;  100  U.  S.  580;  94  U.  S. 
680;  5  A.  367;  81  N.  Y.  242;  28  A.  61;  26 
A.  706;  35  A.  35,  Kerwin  vs.  Insurance  Co. 

A  party  can  not  contest  the  title  of  one 
under  whom  he  holds.  15  A.  684;  34  A.  634. 

The  assured  is  not  estopped  hy  proof  of 
loss.  35  A.  1095,  Erman  vs  Sun  Ins.  Co.; 
contra,  10  Allen,  219,  Campbell  vs.  Ins.  Co; 
1  Bosworth,  514,  Irwin  vs.  Excelsior  Co. 

A  party  aware  of  the  relation  the  judge 
bears  to  the  cause,  who  fails  to  recuse  him 
can  not  urge  his  incompetency  after  judg- 
ment.   35  A.  920,  Ricks  vs.  Gantt. 

Legatees  and  simple  heirs  are  privies  and 
bound  by  the  principars  acts  and  words,  but 
creditors  and  forced  heirs  to  the  extent  of 
their  legitime  are  not  estopped.  35  A.  35, 
Kerwin  vs.  Insurance  Co* 

Order  of  seizure  and  sale  is  not  res  judi- 
cata,   19  A.  158,  Humphreys  vs.  Browne. 

One  who  has  signed  as  surety  of  a  part- 
nership, a  note  emitted  by  its  agent,  is 
estopped  from  denying  the  partnership  or 
agencj  ,  32  A.  1280,  Pharr  vs.  McHugh  & 
A  inson. 

A  man  is  estopped  from  denying  a  state- 
ment of  facts  which  he  has  purposely  in- 
duced another  to  believe  in  and  act  on.  30 
A.  50,  Montague  vs.  Weil  &  Bro. 

The  appointment  of  an  appraiser  estops 
from  contesting  the  sale.  27  A.  314,  Walker 
vs.  Sauvinet. 

Standing  silent  when  in  custody  is  not  an 
admission.    34  A.  919,  State  vs.  Diskin. 

Standing  silent  is  an  admission.  91  U. 
S.  408,  Scudder  vs.  Union  Bank. 

Averments  in  an  authentic  act  are  admis- 
sible in  evidence  against  the  parties  there- 
to.   29  A.  245,  Blake  vs.  Nelson. 

Estoppel  applies  to  State  as  well  as  to  in- 
dividuals.   34  A.  359,  State  vs.  Ober;  28  A. 


462,  State  vs.  Taylor;  ; 
Woulfe. 


»  A.  423,  Dwyer  vs. 


An  administrator  is  estopped  from  con- 
testing a  settlement  he  has  made  with  a 
debtor  of  the  succession  after  full  examina- 
tion.   33  A.  893.  Dowling  vs.  Gaily. 

Nor  can  he  sue  in  disregard  of  a  formal 
settlement  without  alleging  error  or  fraud. 
29  A.  350,  Halle,  Administrator,  vs.  McGhee, 
Snowden  &  Violett. 

A  party  is  not  estopped  by  pleadings  un- 
successfully urged.  47  A.  841 .  Goodwin  vs. 
Neustadt. 

One  who,  as  officer  of  a  municipal  corpor- 
ation, has  collected  certain  taxes,  is  estopped 
from  asserting  the  illegality  of  the  tax  when 
he  is  sued  by  the  town  for  the  amount  of 
his  collections.  31  A.  719.  Board  of  Trus- 
tees of  New  Iberia  vs.  Serrett. 

One  contracting  vnih  a  corporation  is 
estopped  from  thereafter  denying  its  cor- 
porate existence.  33  A.  1444,  Latiolais, 
Administrator,  vs.  Citizens  Bank. 

Receipt  of  price  estops  from  attacking 
sale.    34  A.  410,  Mather  vs.  Knox. 

Where  a  man  stands  by  and  permits  his 
property  to  be  sold  as  the  property  of  an- 
other, he  is  estopped  from  disputing  the 
title  thus  acquired.  30  A.  1253,  Lippmins 
vs.  McCranie. 

Husband  averring  in  act  that  property  is 
bought  with  wife's  paraphernal  funds  ises- 
topped  from  denying  that  it  is.  34  A.  374, 
Brown  vs.  Stroud;  30  A.  1036,  Steward  v?. 
Mix. 

A  married  woman,  properly  authorized 
to  contract,  is  estopped  from  showing  that 
the  persons  whose  debt  she  guaranteed  was 
in  partnership  with  her  husband.  33  A. 
824,  Bank  of  Lafayette  vs.  Bruff. 

Nor  can  she  plead  her  incapacity  when 
she  has  used  her  husband-s  fraudulent 
means  to  obtain  a  loan.  32  A.  1103,  Henry 
vs.  Gauthreaux. 


Art.  2290  [2269].  Extra  Judicial  Confession,  The  alle- 
gation of  an  extrajudicial  confession,  merely  verbal,  is  useless  in 
all  cases  of  a  demand,  in  support  of  which  testimonial  proof  would 
be  inadmissible. 

C.  N.  1355  (lit.);  Poth.  Oblig.,  n.  836;  9  Toul.  896;  10,  p.  406,  407;  42  A.  620^ 
Widow  Sagury  vs.  Widow  Bouny. 


Plaintiff,  after  treating  a  bill  of  exchange 
as  his  own.  is  estopped  n'om  holding  party 
responsible  who  boujght  it  from  him.  35  A. 
803,  Underwriters'  Wrecking  Co.  vs.  Board 
of  Underwriters. 

A  wife  separate  in  property,  conducting 
a  business  in  her  own  name,  is  estopped 


from  denying  that  it  is  hers.    37  A.  324, 
Chaffe  &  Sons  vs.  Watts  and  Husband. 

A  man  can  not  controvert  the  averments 
of  the  title  under  which  he  purchased,  but 
a  married  woman  is  not  estopped  from  at- 
tacking her  acts.  34  A.  632,  Harang  vs. 
Blanc;  30  A.  898,  Hackenburg  vs.  Garts- 
kamp. 
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Art.  2291  [2270].  The  Judicial  Confession  is  the  declara- 
tion which  the  party,  or  his  special  attorney  in  fact,  makes  in  a 
judicial  proceeding. 

It  amounts  to  full  proof  against  him  who  has  made  it. 

It  can  not  be  divided  against  him. 

It  can  not  be  revoked,  unless  it  be  proved  to  have  been  made 
through  an  error  in  fact. 

It  can  not  be  revoked  on  a  pretence  of  an  error  in  law. 

1846,  2286,  2287;  C.  N.  1356  (lit.) ;  3  L.  R.  104,  Sacket  vs.  Hooper;  4  R.  145;  Potb. 
Obllg.,n.  831,832,920;  SToal.  627;  6,  p.  74;  8,p.63;  10,  p.  383;  11, p.  79;  3  Zach.  281;  5 
A.  22;  6  A.  397,  719;  13  A.  869;  16  A.  22;  19  A.  256;  31  A.  104;  47  A.  516. 


Non  fatetus  qui  errat  nisi  ju8  ignoravit. 
Leg.  2,  de  conflssis,  42,  T.  2. 

Before  the  praetor,  had  the  effect  of  a 
judgment;  not  before  the  judge.  7  Say. 
3-7. 

Judicial  admissions  made  in  one  capacity 
do  not  bind  him  in  another  capacity.  Martin 
et  al.  vs.  Boler,  13  A.  369. 

T)ie  revocation  of  the  confession  is  anal- 
ogous to  the  condictis  indebitaU  as  to  what 
must  be  proven.    7  Sav.  32. 

As  to  when  it  may  be  revoked.  6  A.  398, 
Millard  et  al.  vs.  Carpenter. 

For  Pleadings.  18  L.  R.  10,  Diggs,  Hob- 
son  &  Co.  vs.  Parish  et  al;  12  L.  R.  398;  6 
N.  S.  250;  30  A.  1146,  Succession  of  An- 
selm. 

The  rule  that  a  judicial  confession  can 
not  be  divided  does  not  apply  to  pleadings. 
18  L.  R.  10,  Diggs,  Hobson  &  Co.  vs.  Par- 
ish et  al. 

Admissions  in  answer  can  not  be  divided. 
a  A.  724,  Hough  vs.  Vickers;  Sed.  Vide  30 
A.  1116,  Succession  of  Anselm. 

At  common  law  do  not  bind  if  made  be- 
tween the  parties  and  are  signed  by  an  at- 
torney. 21  How.  404,  Combs  vs.  Hodge 
etal. 


14  A.  868,  Davis  vs. 


Tender  admits  debt. 
Millaudon. 

Effect  of  judicial  admissions.  6  M.  280, 
Delacroix  vs.  Prevost's  Executors;  1  R. 
546;  3  R  50;  4  A.  416:  5  A.  18;  18  A.  36; 
31  A.  81,  158;  11  A.  710;  6  A.  719,  Webster 
vs.  Smith;  30  A.  1147,  Succession  of  An- 
selm. 

Defence  to  note  of  *'  Want  of  Title ''  does 
not  estop  defendant  from  alleging  title 
against  plaintiff  in  petitory  action.  23  A. 
647,  Morgan  vs.  Kinnard. 

A  party  can  not  divest  the  averments  of 
his  petition  of  their  force  as  judicial  ad- 
missions by  didcontinning  the  suit  in  whiah 
the  petition  was  filed  31  A.  81,  Byrne  vs. 
Hibemia  Nat.  Bank. 

Allegation  in  one  suit  used  as  an  estoppel 
in   favor   of  another  person.     31  A.  158, 


Board  of  School  Directors  vs.  Hernandez. 
Against  party  making  the  allegation  in 
former  suit.  48  A.  1423,  Lowenstein  &  Bros, 
vs.  Glass. 

Estoppel  allowed  to  bind  parties  not  in- 
tervening in  suits  to  fund  State  bonds.  2 
So.  West  R.  510. 

Party  relieved  against  allegations  made 
in  error  occasioned  by  illegal  judicial 
proceedings.  Pickett  vs.  Pickett,  6  So.  Re- 
porter 655. 

Judgment  can  not  be  confessed  in  an  act 
under  private  signature  prior  to  maturi^ 
of  the  debt.  Art.  91  of  Constitution  of  1898. 
See  42  A.  772,  Stein  vs.  Brunner. 

Estoppel  by  declaration  in  an  act.  40  A. 
163,  McKenzie  vs.  Bacon;  40  A.  187,  Gaudet 
vs.  Gauthreaux ;  40  A.  579. 

No  estoppel  in  act  where  error  is  shown. 
41  A.  493,  Succession  of  Bellando. 

A  induces  B  to  renounce  a  claim  to  cer- 
tain real  estate  and  agrees  to  pay  a  consid- 
eration therefor,  but  does  not  do  so.  B  sues 
for  the  consideration.  A  can  not  say  be- 
cause B  declares  he  has  no  title  that  he  is 
estopped  from  claiming  the  reward.  36  A. 
565,  Bellocq  vs.  Gibert. 

Hence  a  party  is  not  estopped  when  his 
iudicial  averment  was  made  without 
knowledge  of  the  fact,  and  which  was 
kpown  to  the  other  party.  33  A.  1194, 
Watkins  vs.  Cawthom. 

Ignorance  of  true  facts  relieves  from 
estoppel.  38  A.  814,  Carroll  vs.  Cocker- 
ham. 

Drawee  is  not  estopped  from  disproving 
his  erroneous  statement  to  holder  of  draft 
as  to  amount  of  funds  of  drawer  in  his 
hands  when  these  statements  have  not  in- 
duced holder  to  alter  hie  position  to  his 
prejudice.  30  A.  201,  Marquez  &  Co.  vs. 
Fernandez  <fc  Co. ;  30  A.  838,  See  Oompton 
vs.  Sandford;  29  A.  161.  Soule  vs.  Ranson; 
32  A.  962,  Durham  vs.  Williams. 

A  minor  emancipated  on  his  petition  by 
court  having  jurisdiction,  by  decree  correct 
in  form,  is  estopped  from  invoking  the 
nullity  of  said  judgment  against  third  per- 
sons.   36  A.  616,  Tullis  vs.  Watson. 
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Allegations  in  injunction  Bait  as  to  value 
of  property  in  contest  will  not  estop  same 
plamdff  from  proving  different  value  in  a 
second  injunction.  34  A.  1151,  State  ex  rel. 
Vinet  vs.  voorhies. 

Intervention  ratifies  proceedings  and  in- 
tervener estopped  from  contesting  their 
validity.    37  A.  321,  Campbell  vs.  WooUolk. 

But  he  may  plead  the  nullity  of  a  judg- 
ment, though  he  has  placed  it  on  his 
schedule.    32  A.  1006.  King  vs.  Pickett. 

If  he  has  sworn  on  his  schedule  that  he 
had  no  partner,  he  will  not  be  permitted 
afterwards  to  swear  that  he  had.  37  A. 
604,  Miller  &  Co.  vs.  Creditors. 

One  who  has  judicially  declared  himself 
a  member  of  a  firm  is  afterwards  estopped 
from  denying  that  he  is.  29  A.  353,  Fow- 
ler &  Stillman  vs.  Stevens. 

The  judicial  assertion  of  ownership,  de- 
cided adversely  to  the  claimant  does  not 
prevent  him  from  subsequently  asserting  a 
mor^^ge.  30  A.  1309,  Chaffe  &  Bro.  vs. 
Morgan. 

Appellee  can  not  be  estopped  from  de- 
nying appealable  amount  since  consent  can 
not^ve  jurisdiction.  33  A.  1071,  Smith  vs. 
Merchants'  Mutual  Insurance  Co. 

Claim  of  property  by  a  wrong  description 
in  an  act  does  not  estop  from  showing:  that 
such  description  is  erroneous.  33  A.  1033, 
Levy  vs.  Ward. 

An  averment  that  property  has  been 
transferred  does  not  estop  from  attacking 
validity  of  transfer.  35  A.  778,  Bayley  vs. 
Becnel. 

An  erroneous  deduction  of  law,  averred 
in  pleading  in  one  suit,  does  not  estop  from 
averring  the  true  legal  deduction  from  those 
facts  in  a  subsequent  suit.  38  A.  100,  Stock- 
meyer  vs.  Oertling. 

An  agent  is  not  estopped  from  doing  any- 
thing he  is  authorized  to  do  bv  acts  or  dec- 
laranons  made  in  his  individual  capacity 
and  unauthorized  by  his  principal.  30  A. 
930,  DePoret  vs.  Gusman,  etal. 

Judicial  declarations  that  have  not  misled 
and  deceived  may  not  estop.  39  A.  445, 
Succession  of  Harris. 

Nor,  if  he  has  acknowledged  a  creditor  as 
privileged,  can  he  afterward  put  him  down 
as  ordinary,  unless  he  avers  ana  proves  error 
at  the  time  of  the  first  acknowledgment. 
33  A.  1047,  Succession  of  Mulhem. 

Order  of  seizure  and  sale  not  tea  judicata. 
19  A.  158,  Humphreys  vs.  Browne. 

But  he  is  not  estopped  by  mistaken  judi- 
cial admissions  of  a  former  administrator. 
.W  A.  686,  Lusk  vs.  Succession  of  Benton. 

Heirs  who  claim  that  property  belongs  to 
a  succession  are  estopped  from  setting  up 


that  the  succession  is  closed.    32  A.  292. 
Succession  of  Flucker. 

A  bankrupt  is  estopped  from  claiming  as 
his  property  which  belonged  to  him  at  the 
time  of  his  bankruptcy,  but  which  he 
omitted  from  his  schedule  for  the  purpose 
of  defrauding  his  creditors.  31  A.  577, 
Hood  vs.  FreUsen. 

When  judgment  nunc  pro  tunc  can  be  en- 
tered.   1  Wal.  627. 

A  married  woman  is  estopped  by  the 
averments  in  her  suit  against  her  husband. 
33  A.  1371,  Dickson  vs.  Dickson. 

And  by  a  judicial  confession  and  com- 
promise, when  she  was  examined  by  the 
judge  separate  from  her  husband  before 
mafing  it.  34  A.  1171,  Thomhill  vs.  State 
National  Bank;  37  A.  211,  Gibson  vs.  Hitch- 
cock; 13  A.  2,  Beloueet  vs.  Lanata;  Hus- 
band estopped;  49  A.  1002;  Joubert  vs. 
Samson. 

But  she  is  not  estopped  by  suffering  ex- 
ecution of  judgment  against  her  during 
marriage.  34  A.  1065,  Succession  of  An- 
drus. 

The  unopposed  execution  of  a  judgment 
against  a  person  sui  juris  estops  him  from 
attacking  it.    34  A.  1096,  Cane  vs.  Sewall. 

An  administrator  is  estopped  from  con- 
testing a  once  acknowledged  claim,  unless 
he  show  acknowledgment  was  obtained  by 
creditor'^  fraud.  &  A.  858,  Succession  of 
Richmond. 

One  who  claims  the  proceeds  of  a  judi- 
cial sale  thereby  admits  judicially  that  the 
sale  was  valid,  and  is  estopped  thereby 
from  subsequently  attacking  the  sale,  un- 
less he  proves  that  his  admission  was  made 
through  error  of  fact.  31  A.  100,  Factors 
and  Traders  Ins.  Co.  vs.  DeBlanc;  29  A. 
274,  Boubede  vs.  Amyes;  37  A.  323,  Camp- 
bell vf .  Woolfolk. 

One  who  judicially  asserts  a  fact  as  the 
basis  of  a  right  can  not  afterwards  change 
his  position  and  assert  the  contrary.  31  A. 
100,  F.  and  T.  Ins.  Co.  vs.  DeBlanc;  35  A. 
743,  Folger  vs.  Palmer;  23  A.  764,  Bender 
vs.  Belknap;  37  A.  107,  Walker  vs.  Walker; 
6  M.  280;  11  A.  710;  4  A.  416;  6  A.  18:  26 
A. 185;  29  A.  406,  171  and  353;  14  A.  140; 
35  A.  381,  Succession  of  Frazier;  34  A.  1220. 

A  minor  emancipated  on  his  own  petition 
is  estopped  from  invoking  nullity  of  decree 
of  emancipation.  36  A.  617,  Allison  &  Co. 
vs.  Watson. 

Judicial  admission  by  heirs  of  ^^renuncia- 
tion of  succession^'  is  binding.  46  A.  633, 
Bank  vs.  Choppin  et  al. 

When  a  question  of  estoppel  has  been  ex- 
pressly or  by  necessary  implication  raised 
a|id  definitely  passed  upon,  it  can  not  in 
any  subsequent  suit  between  the  same  par- 
ties be  again  urged.  30  A.  409,  Chatenond 
vs.  Hebert  et  al. 
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Art.  2292. 


Civil  Code  op  Louisiana. 


Judicial  confession  open  to  explanation 
and  may  be  revolted  for  error.  47  A.  516, 
Lachman  &  Jacob!  vs.  Block  &  Bro. 

Creditors  of  wife  who  have  averred  the 
validity  of  the  judgment  of  separation  of 
property  in  order  to  obtain  their  judgment, 
are  estopped  thereafter  averring  its  invalid- 
ity. 31  A.  469,  Hardie  vs.  Turner,  Wilson 
,Sc  Co. 

When  parties  silentlv  acquiesced  in  and 
enjoyed  the  benefits  of  confession  of  judg- 
ment made  in  their  names  by  an  attomey- 
at-law,  acting  to  their  knowledge  as  their 
representative,  they  are  estopped  from  de- 
nying his  authority.  80  A.  1088,  Maraist, 
Foumet  &  Co.  vs.  Callier,  Administratrix. 

Nor  can  he  in  such  suit  contradict  his  tes- 
timony in  a  former  suit.  27  A.  701,  Howell 
vs.  Sheriff. 

Where  a  credltorprocures  a  decree  charg- 
ing his  claim  against  a  particular  fund 
alone,  he  can  not  subsequently  sue  to 
charge  the  State.  31  A.  250.  Louisiana 
Levee  Co.  vs.  State. 

Plaintiff  having  sued  one  party  for  havinsc 
collected  its  warrants  is  estopped  from  sub- 
sequently suing  another  person  on  the 
ground  of  having  collected  the  same  war- 
rants. 31  A.  15S,  Board  of  School  Direct- 
ors vs.  Hernandez. 

Plaintiff's  allegation  in  a  suit  to  recover 
property  (alleged  to  be  unlawfully  in  de- 
fendant's possession),  that  he  had  bought 
the  property  but  never  paid  for  it,  and 
hence  that  it  still  belonged  to  vendor,  is 
not  a  disclaimer  of  title,  which  defendant 
can  plead  in  estoppel  in  a  subsequent  Buit 
to  recover  the  property  bought  by  plain- 
tiff's legal  representative.  30  A.  oOl,  Pen- 
degast,  Administratrix,  vs.  Schwartz. 

A  defendent  sued  as  a  corporation,  hav- 
ing answered  as  a  corporation,  is  estopped 
from  denying  its  own  corporative  capacity. 
30  A.  711,  Jones  vs.  Trustees  of  Congrega- 
tion of  Mount  Zion. 


An  opponent  can  not,  in  a  second  opposi- 
tion, object  to  the  doing  of  what,  in  his 
first  opposition,  he  admitted  should  be 
done.    30  A.  1147,  Succession  of  Anselm. 

Plea  and  proof  of  payment  estops  from 
pleading  want  of  consideration.  Assertion 
and  judicial  recognition  estops  from  set- 
tinfi"  up  simulation.  36  A.  lift,  Ealer  vs. 
Lodge. 

A  plea  of  payment  estops  from  after- 
wards filing  a  general  denial.  26  A.  630, 
Gervin  vs.  Beaird. 

A  litigant  can  not  be  permitted  to  make 
allegations  in  one  suit  inconsistent  with 
those  he  had  made  in  a  former.  37  A.  107* 
Walker  vs.  Walker. 

The  law  holds  parties  to  their  allegations 
of  record,  and  does  not  permit  them  to  fals- 
ify  what  they  have  solemnly  declared  to  be 
the  fact.  40  A.  186,  Gaudet  vs.  Gauthreaux. 

Defendant  can  not  by  amended  answer 
contradict  original  answer.  3  R.  134,  Estill 
vs.  Holmes. 

The  discontinuance  of  a  suit  does  not  di- 
vest the  averments  of  the  petition  of  the 
force  of  judicial  admissions.  31  A.  81, 
Byrne  vs.  Hibernia  National  Bank.  31  A. 
104.  Factors  and  Traders'  Insurance  Com- 
pany vs.  De Blanc. 

A  party  is  not  estopped  by  pleadings  tin- 
snccessfulhj  urged.  47  A.  851,  Goodwin  vs. 
Neustadt. 

The  judicial  declaration  of  a  president  of 
a  bank  that  a  note  belongs  to  his  bank, 
estops  him  from  subsequently  claiming  it 
as  his  own  property.  35  A.  743,  Folger  vs. 
Palmer. 

After  judicial  admission  of  the  correct- 
ness of  an  account,  defendant  can  not  con- 
test correctness  on  plea  that  he  had  not  seen 
Items  and  details.  35  A.  1012,  Looney  vs. 
Levy. 

Averments  stronger  than  admissions.  29 
A.  171,  Soulle  v«.  Ranson. 


TITLE  V. 


Of  ^uasi  Contracts,  and  of  O fences  and  J^uasi    Offences. 


Art.  2292  [2271.]  Obligations  Contracted  without 
Agreement.  Certain  obligations  are  contracted  without  any 
agreement,  either  on  the  part  of  the  person  bound,  or  of  him  in 
whose  favor  the  obligation  takes  place. 
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Of  Quasi  Contracts. 


Art.  229a 


Some  are  imposed  by  the  sole  authority  of  the  laws,  others 
from  an  act  done  by  the  party  obliged,  or  in  his  favor. 

The  first  or  such  engagements  as  result  from  tutorship,  cura- 
torship,  neighborhood,  common  property,  the  acquisition  of  an  in- 
heritance, and  other  cases  of  a  like  nature. 

The  obligations,  which  arise  from  a  fact,  personal  to  him  who 
is  bound,  or  relative  to  him,  result  either  from  quasi  contracts,  or 
from  offences  and  quasi-offences. 


2315;  C.  N.  1370;  Poth.  oblig.n.  113;   1  er  al.  114,  123;  8  er  al.;  6  Toul.  4;  45  A. 
406,  Roe,  Widow  of  Green  vs.  Heirs  of  Bundy. 


The  heir  is  bound  by  a  quasi  contract; 
so  are  proprietors  in  common  and  contigu- 
ous proprietors  when  there  is  a  confusion  of 
boundaries.    Mack,  p.  239,  Sec.  502. 

It  binds  negotiorum  geetio,  tutorship,  com - 
mxmio  bononim^  aditio  haereditio,  and  indebiti 
solutio.  2  Heinecius  Recitationes,  p.  385, 
8ec.  974,  p.  352. 

Where  a  trust  estate  is  benelited.  15  Am. 
Law  Rev.  449. 

A  workman  maldng  repairs  to  a  building 
against  the  will  of  the  owner  is  not  entitled 
to  remuneration.  34  A.  50,  Mulligan  vs. 
Kenny. 

Selling  property  of  another  by  mistake. 
32  A.,  1091,  Jaty,  McCune  &  Co.  vs.  Babers. 

Jure  naturae  equum  est,  neninem  cum 
alterius  detrimento  et  injuria  fieri  locup- 
tetiorem.  L.  60,  T.  17,  206;  L.  3,  T.  5, 
1.10. 

The  negotiorum  gestor  must  intend  to 
manage  the  affair  of  another  and  not  his 
own,  and  to  oblige  such  other  person,  and 
the  management  must  be  useful  at  the  time 
and  not  prohibited  by  writing  or  in  the 
presence  of  witnesses.    Mack  238,  §499. 


The  obligation  resembles  mandate  and  is 

governed   by  same  principles  in  general, 
[ack  §498,  2  Heinecius  Rec.  283,  Sec.  969 
20  Laurient,  p.  850,  Sec.  321. 

Where  part  owner  continues  to  manage 
plantation.  23  A.  150,  Becnel  vs.  Becnel;. 
33  A.  297,  Heirs  of  Balfour  vs.  Balfour. 

Where  rents  collected  by  the  connivance 
or  consent  of  person  to  whom  they  be- 
longed. 36  A.  408,  McKnight  vs.  Calhoun 
et  al. 

Married  woman  cannot  be  a  negotiorum 
getftor^  during  the  community,  even  where 
she  used  the  funds.  37  A.  625,  Glass  vs. 
Meredith. 

The  negotiorum  gestor  may  make  a  valid 
payment.  C.  C.  2134.  He  may  even  offer 
to  perform  a  contract  and  put  a  party  in 
default  for  the  benefit  of  his  intended  prin- 
cipal.   2135. 

Definition:  Negotiorum  gestio  est  ♦  ♦  * 
quasi  contractus,  quo  quis  negotia  alterius 
ignorantis  extra  judicium  utiliter  gereuda 
sponte  et  gratis  suscipit.  2  Heinecius  Recita- 
tiones, p.  283.  Sec.  Muhlenbruch,  Doc.  Par. 
413;  6  Marca  de,  p.  252,  Art.  1376,  No.  4; 
13  Duranton,  p.  666,  No.  647-649;  Mack. 
283,  Sec.  499. 


CHAPTER  1. 
Of  J^uasi  Contracts. 

SECTION   1. 

General  Provisions. 


Art.  2293  [2272].  **  Quasi  Contracts.''  Quasi  contracts 
are  the  lawful  and  purely  voluntary  act  of  a  man,  from  which  there 
results  any  obligation  whatever  to  a  third  person,  and  sometimes  a 
reciprocal  obligation  between  the  parties. 

Spanish  Code,  1887:  C.  P.  30;  11  Toul.  15, 16, 17,  18,  et  seq.;  20  A.  391;  74  A. 
1549,  Sincer  va.  Bell. 
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Art.  2294. 


Civil  Code  op  Louisiana. 


Quasi  contract.  In  the  cItII  law.  An  im- 
plied oontract;  an  improper  contract;  a 
contract  ip,  which  the  obligation  was 
founded  on  the  consent  of  the  parties,  not 
actnallv  expressed,  but  implied  or  pre- 
sumed by  law.  Bniriirs  Law  Dictionary, 
p.  850. 

A  party  can  not  claim  the  benefit  of  the 
acts  of  a  third  person,  having  no  authority 
or  under  no  obligation  to  represent  him, 
and  not  done  in  his  name  or  for  his  account, 
but  in  his  own  right  and  for  his  own  bene- 
fit.   44  A.  628,  Staples  vs.  Mayer  et  ai. 


In  all  obligations  arising  from  quasi  con- 
tracts offences  and  quasi  offences,  the  wife 
is  bound  without  authorization.  2  A.  1, 
Helwig  vs.  West  and  Wife. 

Where  an  administrator,  by  private  sale, 
has  illegally  disposed  of  succession  prop- 
erty in  which  minors  are  interested,  an  ad- 
ministration afterwards  provoked  to  con- 
form title  is  null  and  void  and  the  pur- 
chaser is  under  a  quasi  contract  to  restore 
the  thing,  the  fruits  and  revenues.  47  A. 
92,  Heirs  of  Bumey  vs.  Ludeling  et  al. 


Art.  2294  [2273].  Id.  Description  of .  All  acts,  from 
which  there  results  an  obligation  without  any  agreement,  in  the 
manner  expressed  in  the  preceding  article,  form  quasi  contracts. 
But  there  are  two  principal  kinds  which  give  rise  to  them,  to-wit: 
The  transaction  of  another's  business,  and  the  payment  of  a  thing 
not  due. 


Bell. 


Poth.  oblig.,  n.  63,  et  seq.;  11  Toul.  135;  1  A.  379;  16  A.  430;  47  A.  1549,  Sincer  vs. 


May  put  a  third  person  in  mora,  2136. 

Where  there  is  a  quasi  contract  to  restore 
property,  rents  and  revenues  must  be  also 
restored.  41  A.  92,  Heirs  of  Bumey  vs. 
Ludeling. 

An  action  under  revised  Statutes,  Sees. 


300,  801,  to  enforce  the  liability  of  bank 
directors  for  the  debts  of  the  bank,  on  the 
ground  that  they  had  allowed  the  bank  to 
make  loans  while  in  an  insolvent  condition, 
is  one  ex  quasi  delicto^  and  prescribed  by 
one  year.  39  A.  23,  Knoop,  Hanneman  Sc 
Co.  v^.  Blaffer  et  al. 


SECTION  2. 


Of  the  ^uasi  Contract  Resulting  From  the   Management  of  An- 
other's Affairs. 

Art.  2295  [2274].  Negotiorum  Qestio  or  the  Flan- 
agement  of  Business  of  Another;  Obligations  Incurred. 

When  a  man  undertakes,  of  his  own  accord,  to  manage  the  affairs 
of  another,  whether  the  owner  be  acquainted  with  the  under- 
taking or  ignorant  of  it,  the  person  assuming  the  agency  con- 
tracts the  tacit  engagement  to  continue  it  and  to  complete  it,  until 
the  owner  shall  be  in  a  condition  to  attend  to  it  himself;  he 
assumes  also  the  payment  of  the  expenses  attending  the  business. 
He  incurs  all  the  obligations  which  would  result  from  an  ex- 
press agency  with  which  he  might  have  been  invested  by  the  pro- 
prietors. 

Spanish  Code,  1888;  3002;  C.  N.  1372;  4  M.  409,  Smith  VB.  Kemper;  Poth.  Mandat. 
29, 167, 1  er  et,  2d  al.  200,  201 ;  6  Toul.  153;  11  Toul.  34,  36,  38,  39;  C.  2;  T.  19,  1. 20;  L.  3, 
T.,5;  15  A.  480;  20  A.  649;  23  A.  150. 


Where  there  was  no  contract  for  com- 
pensation, but  from  habits  of  intercourse, 
etc.,  it  may  be  inferred  that  a  liberal  reward 
was  expected,  the  services  not  supposed  to 
be  fifratuitous.  7  A.  207,  Succession  of 
Fowler. 

When  a  donation.  4  Sav.  278. 


Attorney  who  has  brought  suit  of  separa- 
tion of  property  for  a  married  woman  can 
recover  on  a  quantum  meruit.  11  Rob.  506, 
Crow  vs.  Yocum. 

Where  defendant  paid  taxes  and  was  pro- 
tected as  negotiorum  gestor,  12  A.  534,  Weber 
vs.  Coussy. 
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Op  Quasi  Contracts. 


Art.  2299. 


Distinction  between  offences  and  quaii 
offences,  and  quasi  contracts.  39  A.29,  Knoop 
et  al.  vs.  Blaffer. 

A  joint  owner  occupying  not  more  than 
his  share  of  the  property,  can  not  be  said 
to  be  aggaming  ajrency.  33  A.  279,  Heirs 
of  Balfour  vs.  Balfour;  23  A.  160,  Becknel 
vs.  Becknel;  34  A.  997,  Joier  vs.  Mrs. 
Bnnch  et  al. 

One  can  not  claim  the  benefit  of  what  is 
done  by  a  third  person  under  no  oblifl^ation 
to  represent  him.  43  A.  628,  Staples  vs. 
Mayer  et  al. 

A  tutor  of  minors  with  interest  in  a  part- 


nership not  an  intermeddler. 
Hewes  et  al  vs.  Baxter. 


48  A.  1303, 


The  executor  or  tutor  of  minor  heirs  who 
cares  for  property  of  a  partnership  of  which 
the  deceased  was  a  member,  while  the  other 
partners  neglected  it,  is  not  an  intermeddler 
and  acquits  nimself  of  all  responsibility  by 
proper  care  of  property  and  its  faithful  ap- 
plication in  discharge  of  partnership  lia- 
bilities.   48  A.  1303,  Hewes  vs.  Baxter. 

An  administrator  selling  property  under 
proper  legal  proceedings  can  not  be  held  as 
ne^otiornm  gestor  on  averment  that  the  sale 
was  the  result  of  the  fraudulent  conspiracy 
of  others.    43  A.  717,  Gale  vs.  O'Connor. 


Art,  2296  [2275].  Id.  Particular  Business.   He  who  has 

taken  upon  himself  the  management  of  some  particular  affair  is 
not  bound  to  manage  others  unconnected  with  that. 

11  Toul.  41. 

Art-  2297  [2276].  Id.  Death  of  Owner.  The  duties  he 
has  undertaken  do  not  cease  even  if  the  person,  for  whom  he  acts, 
die  previous  to  the  business  being  terminated ;  they  continue  until 
the  heir  can  take  upon  himself  the  direction  of  it. 

C.  N.  1373  i}xi\)\  11  Toul.  40,  42. 

Art.  2298  [2277].  Care  of  Prudent  Administrator  Re- 
quired ;  Friendship,  or  Necessity.  In  managing  the  business 
he  is  obliged  to  use  all  the  care  of  a  prudent  administrator. 

Yet,  where  circumstances  of  friendship  or  of  necessity  have 
induced  a  person  to  undertake  the  management,  that  consideration 
may  authorize  the  judge  to  mitigate  the  damages  which  may  arise 
from  the  faults  or  the  negligence  of  the  manager. 

3001 ;  C.  X.  1374;  Poth.  Mandat.  n.,  208-211 ;  6  Toul.  302;  11  Toul.  43,  46;  4  N.  S.  516, 
Abat  vs.  Bayon;  6  N.  S.  195,  Collins  vs.  Andrews;  6  N.  S.  260,  Broussard  vs.  Declouet; 
7  N.  S.  38,  Millaudon  vs  McMlcken ;  8  N.  S.  328,  Police  Jury  vs.  Bullit  et  al. ;  2  L.  R.  177, 
L'Amoureau  vs.  Fowler. 

Married  woman  can  not  be  a  neKotiorum 
eestor  even  wben  she  used  the  funds  during 
tne  community.  37  A.625,Glass  vs.  Meredith. 

A  workman  making  repairs  to  a  building 
against  the  will  and  direction  of  the  owner 
is  not  entitled  to  remuneration.  34  A.  50, 
Mulligan  vs.  Kenny. 

Art.  2299  [2278].  Obligations  Imposed  on  Owner.  Equity 
obliges  the  owner,  whose  business  has  been  well  managed,  to  comply 
with  the  engagements  contracted  by  the  manager,  in  his  name;  to 
indemnify  the  manager  in  all  the  personal  engagement  she  has  con- 
tracted; and  to  reimburse  him  all  useful  and  necessary  expenses. 

1965,  2299,  3004,  3005;  C.  N.  1375  (lit.) ;  Poth.  Oblig.,  n.  113,  115;  Poth.  Mandat.  n. 
167,  3e  al.,  192, 199,  219,  228;  7  Toul.  18;  11  Toul.  10,  64;  14  Toul.  392,  395;  3  Zach.,  Sec. 
441,  n  15;  12  Buranton,  19;  10  Dalloz,  p.  778 ;  1  N.  S.  219,  Honore  vs.  White;  4N.S.439, 
Lamusse  ys.  Pimplenella;  4  N.  S.  470,  Zoit  vs.  Millaudon;  2  R.  63;  4  R.  374;  6  R.  359;  2 
A.  147;  10  A.  11;  11  A.  717;  12  A.  878;  15  A.  144,  Garland  vs.  Scott;  15  A.  398,625;  48  A. 
1803,  Hewett  et  al.  vi.  Baxter;  L.  Ill,  T.  6,  1.  3. 


A  public  administrator  selling  regularly 
can  not  be  held  as  negotiorum  gestor  on 
averment  that  the  sile  was  the  result  of 
the  fraudulent  conspiracy  on  the  part  of 
others.  43  A.  717.  Gale  vs.  O'Connor. 
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But  not  if  be  bas  prohibited  it.  C.  2,  T. 
19,  1.  24. 

And  to  pay  bim  for  bis  labor.  When?  7 
A.  209,  SuccesBion  of  Fowler. 

Must  benefit,  must  not  be  against  tbe  will. 
14  A.  735,  Tucker  vs.  Carlin ;  17  A.  241,Wood- 
llef  et  al.  vs.  Moncure;  34  A.  50,  Mulligan 
vs.  Kenny. 


Payment  of  taxes  by  vendee.  40  A.  760, 
Sandidge  vs.  Hunt. 

On  tbe  actions  of  the  negotiorum  gestor. 
Tbe  edicts  of  praetor.  L.  Ill,  T.  5, 1.  8. 

Payment  of  taxes  t)y  the  vendee.  40  A. 
766,  Sandidge  vs.  Hunt. 

Tbe  action  of  tbe  negotiorum  gestor  Is 
prescribed  by  ten  years.  28  A.  181,  Gaud^ 
vs  Gaude. 


Art.  2300  [2293].  Competent  Parties.  All  persons,  such 
even  as  are  incapable  of  consent,  may,  by  the  quasi  contract,  re- 
sulting from  the  act  of  a  third  person,  become  either  the  object  or 
the  subject  of  an  obligation ;  because  the  use  of  reason,  although 
necessary  on  the  part  of  the  person  whose  act  forms  the  quasi  con- 
tract, is  not  requisite  in  those  by  whom,  or  in  whose  favor,  the 
obligations  resulting  from  the  act,  are  contracted. 

1782;  2  A.  2,  Hellwlg  vs.  West  and  Wife;  47  A,  906,  Tutorsblp  of  Crane. 


But  a  married  woman,  during  tbe  exist- 
ence of  tbe  community,  can  not  oe  beld  lia- 


ble as  neffotlorum  gestor.    37  A.  625,  Glass 
vs.  Meredltb. 


SECTION  3. 


Of  the  Payment  of  a  Thing  Not  Due. 


Art.  2301  [2279].  Obligation  to  Restore  Thing  Unduly 
Paid«  He  who  receives  what  is  not  due  to  him,  whether  he  re- 
ceives it  through  error  or  knowingly,  obliges  himself  to  restore  it 
to  him  from  whom  he  has  unduly  received  it. 

1759,1819,1893,  2299,2133;  2984;  C.  N.,1377;  C.  N.  1376  Clit.);  C.  P.  18;  Poth. 
PretdeConsomptlon,n.  182,  146.  148;  6  Toal.  122,  123;  7  Toul.  16,  236;  11  Toul.  70,  72; 
3  A.  409,  McCall  vs.  ComlDg;  7  R.  622;  12  B.  283;  1  A.  379. 


Not  wbere  payment  Is  made  before  tblng 
Is  due.    2052. 

An  belr  to  wbose  benefit  tbe  payment,  by 
a  tblrd  person,  of  a  debt  due  by  tbe  ances- 
tor, bas  enured,  will  be  bound  to  refund  tbe 
amount.    2  R.  225,  Wberry  vi.  Bell. 

Suits  for  a  repetition  carry  wltb  tbem 
tbe  rlgbt  to  recover  tbe  fruits  from  tbelr 
commencement.    6  Sav.  111. 


Payment  by  bank  to  a  bona  fide  bolder  of 
cbeck,  wltb  a  forged  indorsement,  gives  tbe 
former  an  Immediate  action  against  latter, 
witbout  demand.  9  S.  0.  R.  3,  Leather 
Man.  Nat.  Bank  vs.  Mercbants^  Nat.  Bank; 
18  Wall.  601,  Espy  vs.  Bank  of  Cincinnati; 
64  N.  Y.  316;  2  Da.  3654;  18  Jobns,  485. 

Money  paid  a  city.  102  U.  8.  294,  Louis- 
iana vs.  Wood;  8  S.  C.  R.  628. 


Art.  2302  [2280].  Right  to  Recover  Thing  Unduly 
Paid.  He  who  has  paid  through  mistake,  believing  himself  a 
debtor,  may  reclaim  what  he  has  paid. 

1769,  2138,  2984;  C.  N.  1877;  C.  P.  18;  Poth.  ObliK.,  n.  118;  8  etal.;  Pret  de  Con- 
fiomption,  n.  140,  153, 168;  6  Toal.  80;  7  Toul.  285;  11  Toul.  70,72;  11  R.  502,  Beasley 
▼8.  Allen;  2  L.  128;  5  R.  101;  7  R.  622;  12  R.  288;  2  A.  728;  8  A.  409;  10  A.  74;  12  A.  421; 
14  A.  10;  16  A.  296;  L.  12  T.  6;  C.  4  T.  6. 


May  reclaim  it  when  in  the  hands  of 
third  person,  as  agent,  and  defeat  attack- 
ing creditors.  12  R.  811,  Jore  vs.  N.  O. 
Commercial  Library  Society. 


Must  prove  that  he  paid  through  error. 
C.  P.  18.  The  presumption  is  that  it  was 
an  antecedent  debt.  12  A.  17,  Rohrbacker 
vs.  SchllliniB:. 
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The  expression  solutio  indebUi  is  taken  in 
a  wide  sense  and  comprehends  also  the 
cases  where  some  one  has  done  acts  not 
due  or  talcen  on  himself  a  debt  without 
being  bound  or  renounced  a  risht  or  re- 
mitted a  debt,  thinking  that  he  was  so 
bound  in  law.  Mack  240,  Sec.  506 :  ib.,  Sec. 
508. 

Error  of  Law.  Ante  1846;  2  L.  R.  129» 
Ligon  vs.  Orleans  Nav.  Co. 

Bouvicr  says  by  the  civil  law  money  paid 
to  a  minor  by  mistake  may  be  recovered 
back.  1  Institutes  of  Bouvier,  360,  No.  5  of 
Note  A. 

Qui  consulto  dat,  quod  non  debebat  prae- 
Bumitur  donate.    Ibid, 

Money  received  on  an  erroneous  judg- 
ment.   26  Fed.  Rep.  15,  Crane  vs.  Runey. 


£t  quidem  indebitum  ignorans  solvit,  per 
banc  actionem  condicere  potest.  Sed  si 
non  debere  solvit  cessat  repetitio.  L.  18, 
T.  6, 1.  1,  Sec.  1. 

Not  so  if  given  ('^donated")  as  a  reward 
for  services  not  performed.  3  Savigny, 
357. 

A  tax  paid  in  error  may  be  demanded 
back.  38  A.  121,  State  ex  rel.  Newgass  vs. 
Ciiy  of  New  Orleans, 

But  if  an  excessive  demand  was  paid 
without  error  or  duress  it  can  not  be  de- 
manded back.  35  A.  822,  Rivers  vs.  New 
Orleans  Waterworks  Co.  See  Board  of 
School  Directors  vs.  Delahoussaye,  30  A. 
1097. 


Art.  2303  [2281],  Natural  Obligation  to  Pay.  To  ac- 
quire this  right,  it  is  necessary  that  the  thing  paid  be  not  due  in 
any  manner,  either  civilly  or  naturally.  A  natural  obligation  to 
pay  will  be  sufficient  to  prevent  the  recovery. 

1759;  1846,  Sec.  6;  2133;  0.  P.  18;  2  L.  R.  129,  Ligon  vs.  Orleans  Nav.  Co. ;  2  L.  R. 
428,  Perrillait  vs.  Puech;  12  R.  283,  Marigny  vs.  Union  Bank;  2  A.  722,  Morris  vs.  Ken- 
ton; 7  R.  523;  9  R.  324;  12  A.  34,  421. 

Art.  2304  [2282].  Non-Existence  or  Release  of  Sup- 
posed Obligation.  A  thing  not  due  is  that  which  is  paid  on  the 
supposition  of  an  obligation  which  did  not  exist,  or  from  which  a 
person  has  been  released. 

6  N.  S.  207,  Labolais  vs.  Bernard. 

Art.  2305  [2283.]  Void  Title,  That  which  has  been  paid 
in  virtue  of  a  void  title  is  also  considered  as  not  due. 

47  A.  1049,  Brownson  vs.  Weeks;  3  A.  409;  7  M.  451,  WikofI  vs.  Townsend. 

Where  money  has  been  paid  (at  Common 
Law)  upon  an  illegal  contract,  still  execu- 
tory, it  may  be  recovered  back.  103  U.  S. 


49,  Spring  Co.  vs.  Knowlton;  12  Wallace, 
355,  Thomas  vs.  City  of  Richmond,  and 
cases  therein  cited. 


Art.  2306  [2284].  Exception  Extinguishing  Debt.  The 

payment  from  which  we  might  have  been  relieved  by  an  exception 
that  would  extinguish  the  debt,  affords  grounds  for  claiming  resti- 
tution. 

2  La.  428,  Perillait  vs.  Puech. 

Art.  2307  [2285].  Id.  Natural  Obligation ;  Prescription. 

But  this  exception  must  be  such  that  it  shall  extinguish  even  all 
natural  obligation.  Thus  he  who,  having  the  power  to  plead  pre- 
scription, shall  have  made  payment,  can  not  claim  restitution. 

Art.  2308  [2286].  Suspensive  Condition.  It  is  consid- 
ered that  a  thing  has  been  paid,  when  not  due,  if  the  payment  was 
made  by  virtue  of  an  agreement,  the  effect  of  which  is  suspended 
by  a  condition,  the  event  of  which  is  uncertain. 
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Art  2309  [2287].  Fixed  Term;  Certain  Condition.  This 
principle  must  not  be  extended  to  things  due  on  a  day  certain,  nor 
to  conditions  which  must  certainly  happen. 

Art.  2310  [2288],    Payment  of  Debt  of  Another.    He 

who,  through  mistake,  has  paid  the  debt  of  another  to  whom  he 
believed  himself  indebted,  has  a  claim  to  restitution  from  the 
creditor. 

This  right  ceases,  if,  in  consequence  of  the  payment,  the 
creditor  has  destroyed  or  parted  with  his  title ;  but  the  recourse 
still  remains  to  the  person  paying  against  the  true  debtor. 

C.  N.  1377. 

So  surety  unduly  constituted.    241  Mack,   I 
508.    See  2133  and  note  from  Toullier. 


Art.  2311  [2289].  Id.  Want  of  Good  Faith.  If  there  be 
anj'  want  of  good  faith  on  the  part  of  him  who  has  received,  he  is 
bound  to  restore  not  only  the  capital,  but  also  the  interest  on  the 
proceeds  from  the  day  of  the  payment. 

C.  N.  1378  (lit.; ;  11  Toul.  118, 130;  13  A.  123. 

Otherwise  interest  and  fruits  can  only  be 
recovered  from  the  institution  of  the  suit. 
Mack,  241,  Sec.  508. 


Art.  2312  [2290].  Undue  Payment  of  Immovable  or 
Corporeal  Movable.  If  the  thing  unduly  received  is  an  immov- 
able property  or  a  corporeal  movable,  he  who  has  received  it,  is 
bound  to  restore  it  in  kind,  if  it  remain,  or  its  value,  if  it  be  de- 
stroyed or  injured  by  his  fault ;  he  is  even  answerable  for  its  loss 
by  fortuitous  event,  if  he  has  received  it  in  bad  faith. 

211,  508,  2165,  2945;  C.  N.  1379  (lit) ;  6  La.  284,  Joyce  vs.  Poydras  de  la  Lande;  11 
Toul.  121,  128,  130;  6  L.  277. 


C'onstructions  placed  on  property  by  third 
persons.    iSee  508  and  notes. 

Where  a  lessor  claims  a  specific  amount 
in  damages  by  reason  of  his  property 
having  been  fraudulently  sold  by  his  lessee 


to  a  fraudulent  purchaser,  the  action  is  one 
ex  delicto.    48  A.  1494,  Seelig  Vs.  Dumas. 

Warehouse  case — delivery  under  a  judg- 
ment. 49  A.  467,  Bank  vs.  Bryant  &  Mathers. 


Art.  2313  [2291] .    Sale  of  Thing  Unduly  Paid.  If  he  who 

has  received  bona  fide^  has   sold  the  thing,  he  is  bound  to  restore 
only  the  price  of  the  sale. 

If  he  has  received  in  bad  faith,  he   is   bound  besides  this  resti- 
tution to  indemnify  fully  the  person  who  has  paid. 


2452,  2947;  C.  X.  1380;  11  Toul  122,  123,  131;  4  A.  144;  14  A.  358. 


Art.  2314  [2292].    Necessary  Expenses  on  Restitution. 

He  to  whom  property  is  restored  must  refund  to  the  person  who 
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possessed  it,  even  in  bad  faith,  all  he  had  necessarily  expended  for 
the  preservation  of  the  property. 

2311,2904,2908;  C.  N.  1381  (lit.);  H  Toul.  133;  4  A.  193;  44  A.  868,  Green  vs. 


Moore 

He  must  also  make  a  proper  adjustment 
of  claims  for  constructions  and  improve- 
ments. 42  A.  770,  Widow  and  Heirs  of  Scott 
vs.  Scott  et  al. 

Possessor  in  bad  faith  is  entitled  to  reim- 


bursement of  taxes,  insurance  and  neces- 
sary repairs.  34  A.  1017,  Chaffe  vs.  Farmer* 

And  of  necessary  expenses  for  preserva- 
tion of  property.  33  A.  744,  Heirs  of  Wood& 
vs.  Nicholls. 


CHAPTER  2. 


Of  Offences  and  ^uasi  O^ences. 

Art.  2315  [2294].  Obligation  to  Repair  Damage 
Caused    by   Wrongful     Acts;     Survivorship    of    Action. 

Every  act  whatever  of  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to  repair  it; 
the  right  of  this  •  action  shall  survive  in  case  of  death  in 
favor  of  the  minor  children  or  widow  of  the  deceased  or  either  of 
them,  and  in  default  of  these,  in  favor  of  the  surviving  father  and 
mother  or  either  of  them,  for  the  space  of  one  year  from  the  death,. 
The  survivors  above  mentioned  may  also  recover  the  damages  sus- 
tained by  them  by  the  death  of  the  parent  or  child,  or  husband  or 
wife,  as  the  case  may  be. 

(As  amended  by  Act  71  of  1884,  p.  94.)    7  Partlda,  T.  9.  L.  22. 

1874,  2224;  C.  N.  1382;  C.  P.  21,  31,  32,  361;  16  L.  389;  17  L.  571;  19  L.  416;  5  R, 
116,  277;  6  R.  382;  8  R.  46,  61;  9  R.  367  ;  12  R,  20, 162;  2  A.  143;  4  A.  79, 144,  440;  6  A. 
496;  9  A.  490;  10  A.  33,  719;  11  A.  22,  646,  711;  13  A.  663,  609;  14  A.  34,  189,  406,  782,- 
16  A.  37,  133,  276,  293,  304,  308,  339,  448,  605,  618,  672;  16  A.  430;  17  A.  3,  20,  64,  108, 
243:  Poth.Oblig.N.  117,121;  3  Toul.  236;  5  Toul.  626;  6  Toul.  89,234;  8  Toul.  67;  ^ 
Toul.  238;  11  Toul.  28;  12  Toul.  362;  14  Toul.  103;  6  N.  S.  668;  3  L.  R.  691;  9  L.  R.  448; 
18  A.  45;  19  A.  194;  20  A.  25, 124,  168,  323,  336;  21  A.  375;  23  A.  280, 311;  24  A.,  339,  390; 
R.  S.  167,  435,  2368,  2680,  2581,  2582,  2583. 


Art.  2315.    See  Act  of  Congress  as  to  Dis- 
trict of  Columbia,  23  U.  S.  Stat,  at  Lar^e, 
.p.  307. 

See  Lord  Campbell  Act,  1889,  28  Ameri- 
can Law  Register,  584;  see  also  cases  col- 
lected, p.  577. 

Prescription  of  claim  for  land  or  damages 
for  the  construction  of  public  works  is  two 
years.    2630;  R.  S.  698,  1479. 

In  Qeneral. 

Men  are  liable  in  damages  for  their  illegal 
acts  and  for  injuries  done  the  legal  rights  of 
others.  Courts  of  justice  sit  to  enforce  civil 
rights  or  obligations,  not  spiritual  ones.  A 
bishop  is  not  responsible  for  claiming  the 
right  under  the  Pope  of  appointing  a  curate 
or  threatening  to  excommunicate  any  one 
who  should  officiate  without  his  sanction.  8 
R.  84,  Church  of  St.  Louis  vs.  Blanc. 


The  four  private  offences  of  the  Roman 
law  were  theft,  rapine,  unjust  damage  and 
injuria.    Mack.  233,  Sec.  483. 

Is  damnum  dat  qui  jubet  dare.  Ejus  vero- 
nulla  culpa  est  cui  parere  necesse  sit,  L.  50^ 
T.  17,  1. 169. 

20  Laurent,  384. 

It  must  be  a  damage  to  a  legal  right.  12 
A.  255,  Orr  vs.  Home  Insurance  Company. 

I  Damages  are  not  due  for  a  loss  occasioned 

I  by  the  proper  doin^  of  a  legal  act.    30  A» 

j  30,  Gettwerth  vs.  Hedden;  30  A.  241,  Johns 

I  vs.  Brinker. 

C.  P.  165  refers  to  positive  acts  and  not 
acts  of  omission.  48  A.  328,  Castille  and 
Wife  vs.  Refinery  and  Railroad  Company. 

Right  of  action  which  survives  to  certain 
designated  beneficiaries  for  damages  to  de- 
ceased perishes  with  the  deceased  claimant^ 
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notwithstanding  suit  is  pending.    50  A.  57, 
Chi  vers  vs.  Rogers. 

Right  of  action  does  not  saryive  in  favor 
of  children  of  age.  50  A.  477,  Haberwald 
et  al.  vs.  Railroad  Company. 

Causa  proxima.    Ante,  1943,  note. 

Severing  an  engine  hose  across  a  railroad 
track  by  reason  of  which  a  building  was 
consumed.  Metallic  Compression  C.  Co. 
vs.  Fitchburg  R.  R.  Co.,  109  Mass.  278. 

Concurring  cause — as  the  second  house 
taking  tire  from  the  one  fired.  16  Fed.  R. 
75,  Crandall  vs.  Goodrich  Trans.  Co. 

Negligence  as  affected  by  custom,  VI 
Cent.  L*w  Journal,  ]70;  35  A.  1132,  Beers 
vs.  Bd.  of  Health. 

As  to  what  constitutes  a  delictum,  31  A. 
560,  City  of  New  Orleans  vs.  Southern  Bank. 

Measure  of  Damages,  2323. 

Exemplary  damages  will  be  allowed  against 
a  party  who  makes  a  violent  assault  on 
another  without  provocation.  34  A.  1107. 
Scheen  vs.  Poland. 

(^nasi  offence  and  quasi  contract.  47  A. 
91,  Heirs  of  Burney  vs.  Ludeling. 

Counsel /ec*.  7  A.  336,  Hopkins  vs.  Pratt: 
36  A.  132,  Ross  vs.  Goldman. 

Damages;  punitive;  railroad.  91  U.  S. 
489,  Milwaukee  &  St.  Paul  R.  R.  Co.  vs. 
Arms. 

Prospective  damages.  93  V.  S.  716,  Bur- 
dell  vs.  Denig;  16  A.  93, -Walpole  vs. 
Rent  roe. 

Damages  against  corporation  not  vindic' 
live.  12  R.  674,  McGary  vs.  City  of  La- 
fayette. 

Time  of  estimation,  6  Sav.  198.  Damages 
are  assessed,  in  general,  as  of  the  time  the 
wrong  is  committed.    6  Sav.  200. 

Distinction.      14 


Remote    consequences. 
Cent.  Law  Journal,  101. 

Parties.  The  claim  of  widow  and  chil- 
dren of  deceased  for  damages  was  properly 
presented  in  a  single  suit.  40  A.  178. 
Clairain  vs.  Western  I'nion  Telegraph  Co. 

Payment  by  one  of  the  tortfeasors  dis- 
charges the  others.  13  A.  202,  Owen  vs. 
Brown;  33  A.  627,  Vredenburg  vs.  Behan. 

Liability  from  negligence  is  to  the  in- 
jured party,  and  if  one  of  two  wrong-doers 
pays  I  be  damage  he  acquired  no  ri^ht  of 
action  against  the  other.  47  A.  1548,  Sincer 
vs.  Heirs  of  Bell. 

Damages  allowed  where  fire  arose  in  a 
porcelain  factory  and  it  was  shown  that  the 
kiln  was  unattended.  41  A.  994,  Haueh  vs. 
Hernandez  et  al. 

Actions  on  penal  statutes  of  the  United 
States  do  not  survive  death  of  offender- 
rule  at  common  law.  1 10  U.  S.  76,  Schrel- 
ber  vs.  Sharpless. 


Prescription  runs  not  from  negligent  act 
but  from  the  time  damages  are  sustained. 
36  A.  450,  Hotard  vs.  Railway  Co. 

The  heir  could  recover  under  this  article 
only  such  damages  as  the  deceased  might 
have  recovered  if  he  had  lived.  83  A.  627, 
Vredenburg  vs.  Behan:  37  A. 651,  Van  Am- 
burg  vs.  R.  R.  Co. 

Fir4t  breach  of  promise  suit.  5  A.  316. 
Morgan  vs.  Yarborough.  See  also  37  A. 
226,  Smith  vs.  Brown. 

Injury  Inflicted  otherwise  than  by  iudi. 
cial  process. 

In  General. 

Agents  not  liable  for  non  feasance,  34  A. 
1123,  Delaney  vs.  Rochereau. 

Animals — Damage  by  bear.  33  A.  627, 
Vredenburg  vs.  Behan. 

Law  of  a  dog.  24  Am.  L.  Reg.  191;  166 
U.  S.  698,  Sentell  vs.  N.  O.  &  C.  R.  R.  Co. 

Damage  by  a  dog.  35  A.  1094,  Montgomery 
vs.  Koester.       » 

Damages  by  runaway  horses.    37  A.  337, 
I  Lott  vs.  X.  O.,  C.  &  L.  R.  R.  Co. ;  13  Am.  L. 
Reg.  364:  24  A.  390,  Shawhan  vs.  Clark. 

I  Carriers  can  not  contract  against  negli- 
gence. 17  Wallace  357,  Railway  Co.  vs. 
Lockwood. 

Keeping  fire-works.  4  Jacob's  Fischer's 
Dig.  5464.  * 

Frontier  process:  seeking  redress  without 
due  process  of  law.  1  R.  J40,  Thayer  vs. 
Littlejohn;  5  A.  315,  Barthet  vs.  Estebene; 
35  A.  1000,  Enders  vs.  Skannal. 

Liability  for  falling  building.  Notice- 
Standard  being  fixed  by  law,  its  omission  Is 
negligence  per  se,  42  A.  114,  Tucker  vs. 
Illinois  Central  Railroad. 

Liability  of  a  judge  for  judicial  acts.  13 
A.  281,  Maguire  vs. Hughes;  15  Am.  L.  Rev. 
427;  3  Cent.  L.  Journal,  732. 

Married  iroman.    2  A.  1 ,  Hellwig  vs.  West. 

Minor,  17S5,  1872, 1874.  Where  party  to 
a  fraud.    7  A.  533,  Christian  vs.  Welch. 

»Vhere  a  boy  Is  shot  carelessly  by  another 
ooy.  the  father  of  the  latter  is  liable.  35  A. 
13,  Marlonneaux  vs.  Brugier;  37  A.  92, 
MuUlns  vs.  Blaise.  Contra,  24  Am.  L. 
Reg.  397. 

Municipal  Corporation.  4  A.  440,  Mc- 
Gary vs.  City  of  Lafayette. 

No  action  lies  against  a  city  for  altering 
the  grade  of  one  or  the  streets.  13  A.  42H, 
Reynolds  vs.  Mayor  of  Shreveport;  nor 
against  police  jury  for  defective  bridges. 
12  A.  858,  King  vs.  Police  Jury. 

Municipal  Corporations  must  keep  up 
streets.  41  A.  1031,  Cllne,  Tutrix,  vs.  Rail- 
road Co.  and  City  of  New  Orleans. 
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Of  Offenses  and  Quasi  Offenses. 


Art.  2315. 


QfHcer  exceediDg  duty, 
vs.  Board  of  Health. 


Physicians,    20  Am.  L.  Rev.  80. 

Inciting  resistance  to  mandamus. 
S.  104,  Findlay  vs.  McAllister. 

Acts  of  Servants.  36  A.  966,  Shea  vs. 
Keems. 

Where  servant  acts  beyond  boundaries  of 
the  employer— no  liability.  13  Cent.  L. 
<.loumai,  1. 

Firemen  hurt  by  locomotive  derailed  by 
a  planlc  over  tractc  must  show  that  accident 
was  caused  by  servants  of  road.  42  A.  385, 
Mire  vs.  £ast  Louisiana  R.  R.  Co. 

Liability  of  Sleeping  Car  Company,  where 
porter  assaults  stranger  entering  car.  40 
A.  87,  Williams  vs.  Palace  Car  Co. 

To  a  fellow  servant.  35  A.  699,  Poirier 
vs.  Carroll;  88  A.  156,  Wallace  vs.  Rail- 
road and  Steamship  Co.;  109  U.  S.  479, 
Randall  vs.  B.  &  O.  R.  R.  Co. ;  20  Am.  L. 
Reg.  399;  2  Cent.  L.  Journal,  705. 

Engineer  injured  by  accident,  through 
fault  of, conductor,  can  recover  of  company. 
112  r.  S..  377,  M.  &  St.  P.  R.  R.  Co.  vs. 
Ross;  37  A.  650,  Van  Amberg  vs.  V.  S.  & 
P.  Co. 

Liability  for  servant's  acts  to  another  ser- 
vant for  damages  resulting  from  Improper 
<;ommand.  17  Wall.  563,  Railroad  Co.  vs. 
Fort;  5  Cent.  L.  Journal,  121. 

Independent  Contractor.  29  A.  791,  Riley 
vs.  State  Line  St.  Co.;  49  A.  1465,  Holmes 
vs.  Coal,  Iron  &  R.  R.  Co. 

ifheri^t^s  sureties  are  not  bound  for  his 
neglect  to  command  and  enforce  the  peace, 
whereby  plaintiff  was  injured,  18  Howard, 
401.  South  vs.  Slate  of  Maryland. 

Railway  Com  pan  v  can  not  obstruct  street. 
36  A.  898,  Hepting  vs.  X.  O.  P.  R.  R.  Co. 

Strikes,  boycotts,  conspiracies.  26  Am. 
L.  Reg.  420. 

Boycott.  47  A.  16.57,  Graham  vs.  Street 
Railroad  Company. 

.rAi>/ bound.    2219. 

Telegraphs.  23.  Am.  L.  Reg.  281,  350; 
4  Am.  L.  Review,  482;  14  Cent.  L.  Journal, 
331. 

English  Telegraph  Company  sends  the 
dispatch  to  wrong  persons,  who  acts  on  it 
and  loses.  Xo  action  lies  in  England.  17 
Am.  Law  Reg.  222.  See  collection  of  author- 
ities. 

Where  a  person  assists  debtor  to  dispose 
of  property  to  defraud  creditor,  he  is  liable 
In  damages.    12  R.  20.  Smith  vs.  Berwicli. 

Where  the  collision  of  vessels  was  the  re- 
sult of  accident,  the  loss  must  be  borne  by 
the  party  on  whomli  falls:  if  both  to  blame, 
both  bear  loss;  if  one.  only  he  the  whole. 


35  A.  1133,  Beers  '  2  R.  204,  Brickell  vs.  Frisby  :  3  A.  49, 
Carlisle  vs.  Holton ;  3  A.  442,  Murphy  vs. 
Diamond. 


113  U    '      Steamboat  captain  responsible  for  dam- 

'  ages  where  engineer  brings  slave  on  board, 

17  L.  R.  541,  Buel  vs.  Xew  York  Steamer. 

Preventing  of  voting,  12  R.  638,  Bridge 
vs.  Oakey. 

Burden  of  proof  on  party  suing  a  railway 
company  to  show  negligence  and  careless- 
ness on  part  of  defendant  or  its  emploves. 
35  A.  498,  Stevenson  vs.  R.  R.  Co.;  39  A. 
798,  Houston  vs.  R.  R.  Co;  36  A. 244,  Day 
vs.  R.  R.  Co. 


37  A.  291,  Gal- 


Running  over  children. 
laher  vs.  R.  R.  Co. 


Extraordinary  care  required  of  a  railroad 
running  cars  through  a  populous  city,  40  A. 
811,  Curley,  Tutrix,  vs.  I.  C.  R.  R.  Co. 

Crossings,  35  A.  1018,  Eatman  vs.  N.  O. 
R.  R.  Co. 

Where  authorized  by  law  may  run  across 
sidewalk,  endanger  the  houses,  etc.,  yet  no 
remedy.  27  A.  442,  Koelman  vs.  N.  O.  M. 
&  C.  R.  R.  Co. 

Before  Act  71  of  1884  no  action  of  dam- 
ages could  be  maintained  for  the  death  of  a 
human  being.  6  A.  495.  Hubgh  vs.  N.  O  i& 
C.  R.  R.  Co.;  11  A.  5,  Herraaqn  vs.  R.  R. 
Co.;  95  U.  S.  758,  Ins.  Co.  vs.  Brame;  34  A. 
913,  Walton  vs.  Booth;  119  U.  S.  199,  The 
Harrisburg. 

See  case  of  *•  The  Garland  "  suit  in  admir- 
alty for  death  under  Statute  20,  Am.  L. 
Reg.  742. 

Statutory  liability  for  causing  death.  28 
Am.  L.  Reg.  513. 


Duty  of  eating  stations. 
niston  vs.  R.  R.  Co. 


34  A.  777,  Ben- 


Defective  machinery,  etc.  100  U.  S.  213, 
Hough  vs.  Paciflc  R.  R.  Co.;  145  U.  S.  593, 
Texas  &  Pacitic  R.  R.  Co.  vs.  Cox;  6  A. 
496,  Hubgh  vs.  Carrollton  R.  R.  Co. ;  50  A. 
172,  Stucke  vs.  Railroad  Co. 

Dangerous  machinery ;  master  must  warn 
servant.  50  A.  717,  James  vs.  Lumber  Co., 
Limited. 

Cars  not  chained  or  blocked  up  moved 
by  the  wind.  8  R.  45,  Brown  vs.  Pontchar- 
train  R.  R.  Co. 

Breaking  of  a  rope  to  a  derrick.  20  Am. 
L.  Reg.  724. 

Defective  Locomotive.  79  X.  Y.  240, 
Kirkpatrick  vs.  X.  Y.   C.   i^  H.   R.   R.   R. 

Co. 

Measure  of  damages  for  assault  by  strik- 
ing brutally  with  a  pistol,  $.500  allowed.  34 
A.  1107,  Scheen  vs.  Poland :  for  as^sauk  upon 
a  helpless  man,  Si<MK).  37  A.  219,  Armstrnog 
vs.  Jackson :  for  assault  upon  an  old  man, 
sick  and  feeble.  $:m.  49  A.  244,  Webb  v-*. 
Rothschild. 
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Art.  2315. 


Civil  Code  op  Louisiana. 


Death,  $2000  allowed.  41  A.  964,  Myhan 
V8.  Electric  Lljcbt  Company.  $6000,  20  A. 
25,  Frank  vs.  N.  O.  &  C.  R.  R.  Co. 

Wherecrippled.  $25,000  allowed.  17  A.  19, 
Choppin  vs.  N.  0.  &  C.  R.  R.  Co:  $16,000, 
23  A.  180,  Barksdull  vs.  N.  0.  &  C.  R.  R. 
Co.:  $20,000,  49  A.  491,  Nelson  vs.  C.  C. 
R.  R.  Co. 


9,  Hall  vs.  Mem- 


i: 


Passengers,    15  Fed. 
phis  &  C.  R.  R.  Co. 

Contract  that  Railroad   Company   shall 
not  be  responsible  for  negligence  (passen- 
-:er  paying  fare)  void.    95  U.  S.  655,  Grand 
'runk  Railway  vs.  Stevens. 

One  who  goes  in  freight  train  with  per- 
mission of  engineer  and  pays  fare  is 
entitled  to  privileges  of  a  passenger.  38 
A.  Ill,  Hanson  vs.  Railway  Co. 

Carelessness  when  passengers  are  getting 
oat.  22  A.  603;  35  A.  202,  Wardle  vs. 
Railroad  Co. 

Party  rudely  ejected  from  a  drawing 
room  car  when  he  could  find  no  seat  else- 
where, allowed  damages.  6  Cent.  L.  Jour- 
nal, 321. 

Duty  of  carriers  toward  sick  passengers. 
41  A.  57.    Conolly  vs.  R.  R.  Co. 

Railroad  in  hands  of  receivers.  Child 
four  years  old  falls  into  an  excavation; 
damages  allowed  out  of  funds  on  a  petition 
to  the  court.  5  Dillon,  96,  Hagans'd  peti- 
tion. 

Servant  contemplates  risks  incidental  to 
the  enterprise.  40  A.  527,  Smith  vs.  Sel- 
lars.  See  cases  cited  under  ^^machinery^''^ 
ante. 

Subcontractors  can  not  screen  themselves 
from  damages  by  showing  they  did  the 
work  as  directed  by  their  superior,  in  a 
case  of  injury  to  third  persons.  17  A.  108, 
Carey  vs.  Courcelle. 

Railway  company  not  bound  to  same  de- 
gree of  care  in  regard  to  strangers  unlaw- 
fully on  its  premises.  40  A.  32,  Reary  vs. 
Railway  Co. 

Unnecessary  force  in  removing  trespasser ; 
compensatory  damages.  86  N.  Y.  324,  Kllf 
vs.  Youmans. 

Owner  may  not  set  traps  against  tres- 
passers. 44  A.  340,  O'Connor  vs.  Illinois 
Central  Railroad  Co. 

(2)  Personal  Injuries. 

Electric  wire— violation  of  *duty  pre- 
scribed by  law  is  negligence.  44  A.  692, 
Clements  and  Wife  vs.  filectric  Light  Com- 
pany. 

Lineman  killed  by  electric  toire  falling. 
Damages  $2500.  48  A.  1057,  Bland  and 
Wife  vs.  Railway  Co. 

(3)  injury  to  Property. 

Liability  for  a  falling  building.  38  A.  280, 
Barnes  vs.  Belrne. 

Liability  for  falling  building,  extenuat- 
ing circumstances.  42  A.  1047,  Influrance 
Co.  vs.  Werleln. 


Law  of  Conversion.  20  Am.  Law  Reg.  769. 

Damages  can  not  be  recovered  for  tem- 
porary delention  of  note.  6  R.  273,  Lilea 
vs.  New  Orleans  Canal  and  Banking  Co. ; 
IIR.  92.    Id€m. 

Detention  of  chattels.  3  Sutherland  on 
Damages,  538. 

Fire.  Spontaneous  combustion  of  hay 
rick.    4  Jacob's  Fischer's  Dig.  5464. 

Bscape  of  illuminating  gas  and  damage 
to  plants  in  a  green- house  will  support  ac- 
tion. 12  R.  I.,  Butcher  vs.  Providence  Gkis 
Co.,  18  Am.  L.  Reg.,  732. 

Negligent  inspector.  1  A.  199,  Tardos  vs. 
Bozant. 

Enticing  away  laborers;  double  damages. 
Act  138  of  1890. 

Break  in  levee.  7  A.  44,  Leonard  vs. 
Kleinpetre. 

Clerk  neglecting  to  have  minors'*  mortgage 
recorded.  32  A.  220.  Caillouet  vs.  Frank- 
lin. 

By  railroads.  27  A.  442,  Eoelman  vs. 
R.  R.  Co. 

Fraudulent  sale  annulled  by  prior  vendor 
and  damages  given.  12  R.  79,  Copley  vs. 
Berry. 

A  sale  of  property  to  avoid  an  action 
of  revendication,  the  alienation  made 
judicii  mutandi  causa  gives  rise  to  an 
action  of  damages  in  factum.  16  A.  293, 
Nouvet  vs.  Bollinger;  Mackeldy,  p.  120,  Sec. 
236. 

Alienatio   Judicii    mutaudi    causa    facta 
Mack.  Parte  Generale,  Sec.  236,  p.  120;  C. 
P.  635. 

Person  believing  himself  owner  will  not 
be  responsible  in  an  action  of  slander  of 
title  for  having  claimed  it.  Plaintiff  must 
prove  malice.  2  Rob.  331,  Walden  vs. 
Peters. 

Lex  Aquilia,  L.9,  T.  2,  L.  1-32,  L.  47,  T. 
10. 

When  the  action  ex  lege  aquilia  will  He  on 
contract.    Mack.  236,  Sec.  492. 

Possession  evidence  of  ownership  to  re- 
cover damages  done  to  a  slave,  14  A.  34, 
McCutcheon  vs.  Angelo.  Possession :  Dam- 
ages for  killing  slave  stealing  chickens.  14 
A.  732,  Gardiner  vs.  Thibodeaux. 

Running  negroes  to  prejudice  of  credit- 
ors. 8  R.  428,  Irish  vs.  Wright;  12  R.  20, 
Smith  vs.  Berwick.  Liability  of  the  master 
and  owners  of  a  steamboat.  7  A.  393,  Wil- 
liamson vs.  Xorton. 

Trademark.  34  A.  80,  Fnnke  vs.  Drey- 
fus <&  Co.;  44  A.  264,  Yonderbank  vs. 
Schmidt. 
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Op  Offenses  and  Quasi  Offenses. 


Art.  2315. 


The  planting  of  a  yew  tree  on  one^s  land 
€0  near  the  nelghhor's  land  that  the  latter's 
horse  was  poisoned  by  eating.  18  Am.  L. 
Reg.  348. 

Trespass  to  possessory  right  only.  44  A. 
816,  Nicol  vs.  I.  C.  R.  R.  Co. 

Trespass;  catting  timber.  36  A.  811,  Gar- 
dere  vs.  Blanton. 

A  party  who  buys  timber  from  person  In 
possession  as  owner  not  responsible  to  real 
owner  whose  title  is  not  recorded  in  parish. 
11  R.  483,  Banks  vs.  Doughty. 

Injury  Inflicted  by  Judicial  Process. 

Seizure  of  Koods  under./?. /a.,  measure  of 
damages.  5  Wall.  78,  Watson  vs.  Suther- 
land. 

The  law  looks  with  favor  on  those  who 
seek  the  aid  of  courts,  etc.  37  A.  86,  Louque 
vs.  Drez. 

Where  a  person  seizes  the  property  of  one 
for  debts  of  another  In  good  faith  the  party 
seizing  can  not  be  held  for  punitive  dam- 
35  A.  618,  Leen,  Kee  &  Co.  vs.  Smith ; 

»  A.  466;  34  A.  68. 

Par/y  not  bound  by  Illegal  acts  of  oficer 
under  a  writ.  84  A.  831,  Muyghe  vs.  Brink- 
man. 

The  Illegal  seizure  of  property  under  an 
execution  is  a  quasi  offence  and  prescribed 
by  one  year.    9  A.  490,  Metoyer  vs.  Adle. 

Provisional  seizure.  42  A.  33,  Ivors  vs. 
Ryan;  slave  selzed>4  A.  144,  Cox  vs. Myers. 

Sale  under  fi.  fa,  12  R.  634,  Dutton  vs. 
Rousseau. 

^itfr/^  responsible  for  acts  of  his  deputy. 
8  R.  Ill,  Pascal  vs.  Ducros;  40  A.  107,  Gra- 
benhelmer  vs.  Budd. 

The  sureties  of  a  sheriff  are  bound  where 
he  neglects  to  seize  property  after  it  has 
l)een  indicated  to  him.  13  A.  437,  Marshall 
.&  Co.  vs.  Simpson. 

Damage  for  bringing  an  ordinary  suit 
only  the  cost.  13  A.  196,  Young  vs.  Court- 
ney;  ^37  A.  182,  Cretin  vs.  Levy. 

One  not  a  party  to  a  suit  nor  served  with 
im  Inj  auction  can  not  be  punished  for  con- 
tempt for  violating  injunction  and  Is  enti- 
tled to  damages.  42  A.  131,  Barthe  vs. 
Larqule  et  al. 

Contributory  Negligence. 

17  L.  R.  366,  Lesseps  vs.  Pontchartraln  B. 
B.  Co.;  80  A.  16,  Schwartz  vs.  Crescent  C. 
R.  R.;  32  A.  616,  Weeks  vs.  N.  0.  <&  C.  R. 
R.  Co.;  84  A.  139,  180,  1086;  89  A.  798, 
Houston  vs.  R.  R.  Co.;  39  A.  800,  Sullivan 
vs.  R.  B.  Co.;  24  Am.  L.  Reg.  706;  40  A. 
812,  Curley  vs.  I.  C.  R.  R.  Co.;  44  A.  692, 
Clements  vs.  Blectrlc  Light  Co. 

Passenger  In  hack  vs.  other  hackman.  88 
A.  185,  Molzab  vs.  N.  0.  &  0.  B.  R.  Co. 


Defence  of  contributory  negligence  will 
not  avail  if  by  reasonable  care  of  those  in 
charge  of  a  train  accident  to  a  child  could 
have  been  avoided.  46  A.  1648,  MoGulre  et 
al.  vs.  Railroad  Co. 

Libel  and  Slander. 

Plaintiff  may  show  the  Impression  created 
on  the  minds  of  witnesses  on  reading  the 
libel,  and  that  the  libel  was  the  subject  of 
conversation  In  public  places.  45  A.  868, 
Warner  <&  Co.  vs.  Clark  &  Co. 

"Privileged  c(mmunicaUon,'''  86  A.  78, 
Martin  Dumee  vs.  Norden  &  Co. 

Judicial  proceedings  privileged.  43  A. 
454,  Gardemal  vs.  McWllllams. 

Communication  to  railroad  company; 
publication  of  report  and  malice.  21  How. 
207,  Phil.,  W.  &  B.  R.  R.  Co.  vs  Qulgley. 

The  attorney,  not  the  client,  is  responsible 
for  defamatory  utterances  made  In  the 
course  of  a  law  trial.  60  A.  142,  Monroe 
vs.  Lumber  Company. 

A  party  pleading  fraud  In  a  law  suit  not 
liable  to  an  action  for  libel.  33  A.  1266, 
Ylnas  vs.  Merchants'  Mutual  Insurance 
Company.  But  see  45  A.  1184,  Randall  vs. 
Hamilton. 

Liability  of  witnesses.  36  A.  952,  Burke 
vs.  Ryan. 

A  quarrel  constitutes  no  ground  for 
slanderous  utterances.  51  A.  966,  Polssenot 
vs.  Reuther. 

In  an  action  for  libel  ot  slander,  It  Is  not 
essential  to  prove  damages.  33  A.  914,  Lobe 
vs.  Cary ;  3  A.  69,  Daly  vs.  Van  Benlhuy- 
sen;  16  L.  389,  Miller  vs.  Holsteln;  46  A. 
1873,  Fontenotvs.  Manuel;  46  A.  371,  Tay- 
lor vs.  Blllngton;  45  A.  863,  Warner  vs. 
Clark;  42  A.  955,  Well  vs.  Israel. 

The  leading  case  of  libel  In  Louisiana  is 
Miller  vs.  Holsteln,  16  L.  389. 

The  retraction  In  the  Issue  of  the  next 
day  of  the  paper  mav  be  considered  by  the 
jury  In  mitigation  of  damages.  But  the  ex- 
pression of  satisfaction  of  the  person  libelled 
with  such  recantation  of  the  charges  Is  not 
a  release  of  the  action.  11  A.  2(%,  Tresca 
vs.  Maddox. 

Malice  Is  the  essence  of  slander  and  must 
be  proved.  34  A.  1146,  Harvey  vs.  Frost; 
37  A.  383,  Muae  vs.  Acey ;  2  R.  866,  Boulle- 
metvs.  Philips. 

Malice  wanting.  14  A.  782,  Harry  vs* 
Constantln. 

Measure  of  Damages — 17  A.  64,  Mohrman 
vs.  Ohse.  "Thief,  swindler,  perjurer," 
damages  allowed,  $200.  19  A.  194,  Mal- 
lerlck  vs.  Mertz;  33  A.  914,  Lobe  vs.  Cary; 
48  A.  967,  Savole  vs.  Scanlan. 
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Art.  2316. 


Civil  Code  op  Lofisiana. 


Where  two  parties  libel  each  other  and 
are  both  wrong,  neither  can  recover.  36  A. 
38,  Bigney  vs.  Van  Benthuysen ;  9  A.  368, 
Fulda  vs.  Caldwell. 

Slander.  Stating  publicly  that  a  white 
man  was  a  nefjro.  21  A.  308,  Toy  vs.  Mc- 
Mabon ;  40  A.  423,  Spotonio  vs.  Fourichon. 

All  persons  concerned  in  publication  of 
libel  are  guilty  to  same  extent.  15  A.  493, 
Cade  vs.  Kedditt. 

Pleadings  under  the  general  issue  in  an  ac- 
tion for  libel,  the  defendant  can  not  prove 
justification.  10  A.  231,  Miller  vs.  Roy;  28 
A.  239,  Harrison  vs.  Jurgielewlez. 


In  an  action  for  slander  the  only  de- 
fences are:  A  denial,  a  justification  or  a  j  Nuisance. 
confession.  There  is  no  half  way  justifica- 
tion and  an  answer  which  sets  up  all  the 
defences,  equivocates  and  is  inconsist- 
ent.   38  A.  161,  Williams  vs.  McManus. 


In  action  for  malicious  prosecution. 
Malice  and  absence  of  probable  cause  must 
be  shown .  15  L.  R .  281 ,  Maloney  vs.  Doane ; 
8  R.  lll,Stertzback  vs.  Qulrli;  33  A.  915. 
Godfrey  vs.  Soniat;  39  A.  18,  Deslonde  vs. 
O'Hem;  40  A.  374,  Dearmond  vs.  St.  Ar- 
mant. 

Suit  without  malice.  29  A.  66,  Wallace 
vs.  X.  O.  &  C.  R.  R.  Co. ;  33  A.  1265,  Vinas 
vs.  Merchants'  Ins.  Co« 

If  no  malice,  no  damages  for  arrest.  27 
A.  340,  Gourgues  vs.  Howard. 

But  the  setting  aside  of  a  writ  of  arrtst 
^ives  defendant  actual  damages.  36  A.  132 « 
Roos  vs.  Goldman  it  Bro. 


Ringing    chnrck    bells. 
News,  3.58. 


15    Chicago    L. 


In  a  defence  to  civil  suit  to  prove  truth 
of  charge.  In  a  criminal  prosecution  not 
only  truth  must  be  proved  but  also  that  the 
publication  was  for  good  motives.  36  A. 
467,  Staub  vs.  Van  Benthuysen. 

riallcious  Prosecution. 

vs.  Denel;  8  Cent.  L. 


Engine  house.     108  U.  S.  317,  B.  ct  P.  R.  R. 
Co.  vs.  Baptist  Church. 

Noise  and  vibration.    22  Am.  L.  Reg.  625. 

Telephone  poles,    37  A.    63,  Irwin    vs. 
Telephone  Co. 

Slatt^kterkoHse, 
Barthet. 


39  A.  248,  Villavaso  vs. 


3  R.  18,  Grant 
Journal  204. 


Bringing  a  civil  suit.  21  xVm.  L.  Reg.  281 ;  j 
37  A.  182,  Cretin  vs.  Levy. 


To  divert  a  running  stream .    661 . 

A  railroad  sTuiich  or  track  on  public  street 
laid  without  municipal  authority,  is  a  nuis- 
I  ance.    37  A.  475,  Bell  vs.  Edwards. 


Art.  2316  [2295].  Id.  Negligence,  Imprudence,  or 
Want  of  Skill.  Every  person  is  responsible  for  the  damage  he 
occasions  not  merely  by  his  act,  but  by  his  negligence,  his  impru- 
dence, or  his  want  of  skill. 

41  A.  1039,  Kline,  Tutrix,  vs.  Railroad  Co.;  42  A.  1051,  Insurance  Co.  vs.  Werlein; 
C.  N.  1383  {lit.) ;  3  Toul.  96  and  209;  6  Toul.  213;  8  Toul.  59;  9  Toul.  239;  11  Toul.  43; 
6L.  737;  5  R.  IIB;  8  R.  45,  51;  2  A.  143;  6  A.  95;  10  A.519;  12  A.  380;  13  A. 609;  14  A. 
120,  614;  15  A.  37,  105,  418;  16  A.  121;  17  A.  108;  18  A.  45;  23  A.  264,  311;  24  A.  390. 


One  who  abandons  house  which  he  has 
built  on  land  which  he  has  been  attempt- 
ing to  pre-empt  in  favor  of  an  adverse  pos- 
sessor can  not  claim  damages  for  its  demo- 
lition.   2  A.  403,  Anselm  vs.  Brashear. 

In  an  action  for  malicious  prosecution 
malice  and  want  of  probable  cause  must  be 
shown.    15  L.  281,  Maloney  vs.  Doane. 

Damages  for  carelessly  selling  sulphate 
of  zinc  mstead  of  epsom  salts.  34  A.  913, 
Walton  vs.  Booth. 

The  wife  is  bound  for  her  offences  and 
quasi  offences  even  to  the  goods  of  her  hus- 
band.   6  Toul.  365  and  596. 

Wife  is  bound  for  offences  and  quasi  of- 
fences (when  husband  is  present)  to  third 
persons.    8  A.  30. 

Greatest  care  and  diligence  required  to- 
ward passengers.  38  A.  Ill,  Hanson  vs. 
Mansfield,  etc.,  Railroad  Co. 


Passengers  on  freight  trains.    Id. 

Contributory  negligence  of  passengers  as 
to  place  of  riding.    Id. 

The  negligence  of  the  driver  of  a  public 
conveyance  is  not  attributed  to  those  in  his 
vehicle,  so  as  to  prevent  their  recovery  from 
pert-ons  by  whom,  with  the  contributing 
negligence  of  the  driver,  they  were  injured. 
38  A.  185,  Holzab  vs.  Railroad  Co. 

Slander.— What  words  are  actionable 
per  se ;  drunkenness  no  excuse ;  apology  no 
defence.    38  A.  161,  Williams  vs.  McManus. 

Obstructions  of  sidewalks  by  merchants 
subject  them  to  liability  for  resulting  dam- 
ages.   37  A.  27,  McCloughry  vs.  Finney. 

Quoad  the  right  of  the  injured  party  to 
sue,  it  makes  no  difference  that  the  act  is 
also  a  public  nuisance. 
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Op  Offenses  and  Quasi  Offenses. 


Art.  2318. 


The  City  Council  can  not  authorize  what 
will  produce  private  nuisances.  36  A.  1G2, 
Blanc  vs.  Murray. 

Railroads.— Injuries  to  lands  by  con- 
struction of  road  over  them.  38  A.  164, 
Payne  vs.  Railroad  Company. 

Unusual  speed  in  depot  yard  and  failure 
to  give  signals  constitute  negligence.  38 
A.  777,  Ketchum  vs.  Texas,  etc.,  Railroad 
Company. 

Proper  pursuit  of  a  lawful  business  may 
cause  damage,  but  it  will  be  absque  in- 
juria.   38  A.  599,  Hill  vs.  R.  R.  Co. 

Where  the  injurious  act  was  provoked  by 
plalntiff^s  own  misconduct  he  can  not  re- 
cover. 38  A.  267,  Bankston  vs.  Folks;  30  A. 
241,  Johns  vs.  Brinker. 

Nor  where  there  has  been  contributory 
negligence.  30  A.  15,  Schwartz  vs.  Rail- 
road Co. 

Thus  a  telegraph  company  can  not  be 
held  for  non-delivery  of  telegram  when 


plaintiff  has  Insufficiently  directed  It.  40 
A.  183,  Deslottes  vs.  Baltimore  and  Ohio 
Telegraph  Co. 

As  to  damages  due  from  municipalities 
for  injuries  inlHcted  on  pedestrians  on  ac- 
count of  broken  bridges,  unrepaired  side- 
walks, streets,  etc.  30  A.  221.  See  O'Neill 
vs.  City  of  New  Orleans. 

Imprudence  for  owner  to  leave  dry  kiln 
unattended  from  the  time  he  ceased  feedlnjg^ 
fires.    41  A.  992,  Uauch  vs.  Hernandez . 

It  Is  negligence  not  to  give  warning  to  an 
inexperienced  employee.  50  A.  71 7,' James 
vs.  Lumber  Co.,  limited. 

Guests  visiting  a  friend  and  suffering  in- 
jury from  a  falling  gallery  of  a  rented  build- 
ing, upon  which  they  are  standing,  can  not 
recover  damages  of  the  owner  when  they 
were  guests  of  the  tenant.  2322  and  670 
must  be  construed  together.  48  A.  1433, 
McConnell  vs.  Lemley. 


Art.  2317  [2296].  Liability  for  Acts  of  Otiiers  and 
Things  in  Our  Charge.  We  are  responsible,  not  only  for  the 
damage  occasioned  by  our  own  act,  but  for  that  which  is  caused 
by  the  act  of  persons  for  whom  we  are  answerable,  or  of  the  things 
which  we  have  in  our  custody.  This,  however,  is  to  be  understood 
with  the  following  modifications. 

7  A.  323;  C.  N.  1384;  Poth.  Oblg.,  n.  121,  454,  456;  11  Toul.  52,  138,  200;  C.  P.  486; 
13  A.  609;  15  A.  100;  23  A.  180;  42  A.  393,  1039. 


Municipal  corporations  are  boand  for 
damages  caused  by  mobs.  14  A.  116,  For- 
tunich  et  als.  vs.  New  Orleans;  28  A.  936, 
Folsom  Bros.  vs.  New  Orleans. 

City  not  bound  by  the  acts  of  its  officers 
in  the  administration  of  its  public  affairs 
otherwise  as  to  its  private  affairs.    9  A.  462. 

Railroad  companies  must  protect  their 
passengers  not  only  from  violence  and  in> 
suits  of  strangers  but  fortiori  against  the  ill 
treatment  of  their  own  servants.  43  A.  34, 
Latitte  vs.  New  Orleans  (  Ity  &  Lake. 

Railroad  not  liable  for  tortious  act  of 
servant  outside  of  scope  of  his  employment. 
lb. 


40  A.  467.  See  Yates  vs.  Southwestern 
I   Brush  Electric  Light  and  Power  Co. 

I  The  liability  is  to  the  injured  party  only; 
hence,  if  one  wrongdoer  pays  the  resulting 
damage,  he  acquires  no  right  against  the 
other.    47  A.  1548,  Sincer  vs.  Bell. 

I 

Onus  probandi  on  plantiff  to  show  that 
I   the  injury  was  caused  by  the  direct  and  im- 
mediate act  of  the  servants.      42    A.   385, 
Mire  vs.  East  Louisiana  K.  K. 

Builder  not  liable  to  sub-contractor  un- 
,  der  this  article.  47  A.  1648,  Sincer  vs 
I   Heirs  of  Bell. 


Art.  2318.  [2297].  Id.  Acts  of  Minors.  The  father,  or  after 
his  decease,  the  mother,  are  responsible  for  the  damage  occasioned 
by  their  minor  or  unemancipated  children,  residing  with  them,  or 
placed  by  them  under  the  care  of  other  persons,  reserving  to  them 
recourse  against  those  persons.  .   ' 

The  same  responsibility  attaches  to  the  tutors  of  minors. 

C.  N.  1384;  7  A.  533;  9  L.  44H,  Doumemy  vs.  Haydel;  Poth.  Obl^..  n.  121. 
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Art.  2319. 


Civil  Code  op  Louisiana. 


The  responsibility  of  the  father  for  the 
4amage  occasioned  by  the  act  of  his  minor 
child  residing  with  him  is  not  affected  by 
the  fact  that  he  was  momentarily  absent 
from  the  house  at  the  time  of  the  act.  87 
A.  92,  Mullins  vs.  Biaise. 

Nor  is  the  responsibility  affected  by  the 
tender  age  of  the  child.  37  A.  9i,  Mullins 
▼8.  Blaise. 


Parent  not  liable  for  negligent  act  of 
minor  while  serring  in  posse  comitatus.  35 
A.  891,  Coats  vs.  Roberts. 

But  the  father^s  responsibility  is  not  re- 
leased by  his  temporary  absence,  nor  by  the 
tender  ase  of  the  child.  37  A.  93,  Wil- 
liams Ts.  Blaise.  35  A.  13,  see  Marionneanx 
vs.  Brugier. 


Art- 2319  [2298].  Id.   Acts  of  Insane  Persons.  The  cu- 

rators  of  insane  persons  are  answerable  for  the  damage  occasioned 
by  those  under  their  care. 


Art.  2320  [2299.]  Id.  Acts  of  Insane  Persons.  Masters 
and  employers  are  answerable  for  the  damage  occasioned  by  their 
servants  and  overseers,  in  the  exercise  of  the  functions  in  which 
they  are  employed. 

Teachers  and  artisans  are  answerable  for  the  damage  caused 
by  their  scholars  or  apprentices,  while  under  their  superintendence. 

In  the  above  cases,  responsibility  only  attaches,  when  the 
masters  or  employers,  teachers  and  artisans,  might  have  prevented 
the  act  which  caused  the  damage,  and  have  not  done  it. 

176, 177;  8  L.  689;  16  L.  169;  17  L.  641;  18  L.  491;  1  B.  178;  6  R.  113;  7  A.  8S1;  18 
A.  447;  14  A.  601;  16  A.  14,  248;  17  A.  19, 166;  UA.  889;  86  A.  708,  Poirier  vs.  CarroU;  43 
A.  893;  10  L.  688,  Marlnte  ts.  Levee  Steam  Cotton  Press;  0.  N.  1884;  PothierObllg.  N. 
122  and  483 :  49  A.  1466,  Holmes  ts.  Railroad  Co. ;  42  A.  398,  Mul  ys.  East  Louisiana  Rail- 
road Co. 


Railroad  company  is  bound  for   negli- 

rnce  of  Pallman  Palace  Car  Co.    102  U. 
451,  Pennsylvania  Company  vs.  Ray. 

Liability  under  2820  extends  only  to  cases 
where  master  or  employer  might  have  pre- 
vented the  act  which  occasioned  the  dam- 
age and  did  not;  as  where  a  lock  keeper  of 
a  canal  detained  a  boatman  and  beat  him 
tinder  tbe  pretext  that  he  had  not  paid  his 
toll,  he  alone  is  responsible.    16  L.  171. 

^^  Might  have  prevented  the  act  which 
oaused  the  damage.''  8  N.  S.  604;  8  L. 
689;  10  L.  686;  16  L.  171;  17  L.  645;  7  A. 
397. 

Bxplosion  of  steamboat,  onus  prohandi, 
14  A.  601,  Poree  vs.  Cannon. 

Sheriff  is  responsible  for  the  acts  of  his 
deputy.    8  R.  112,  Pascal  vs.  Ducros. 

A  cond actor  is  over  and  not  the  fellow- 
servant  of  the  engineer.  37  A.  660,  Van 
Amburg  vs.  Vicksburg,  Shreveport  &  Pa- 
cific R.  R.  Co. 

Injury  must  be  within  the  scope  of  mas- 
ter's business.  Railroad  Co.  not  responsi- 
ble for  "boycott"  by  servants.  47  A.  1666, 
Oraham  vs.  St.  Charles  St.  Railroad  Co. 

It  is  only  when  the  fellow-servants 
negligence  is  tbe  sole  cause  of  the  injury 
that    the  master  is  not  liable.    37  A.  680, 


Towns  vs.  Vic)»burg.  Shreveport  &  Pacific 
R.  R.  Co.;  39  A.  1011,  Faren  vs.  Sellers  & 
Co. ;  36  A.  699,  Poirier  vs.  Carroll. 

When  knowledge  of  defects  does  not  de- 
bar servant  a  right  to  recover  and  general 
discussion  of  subject.  39  A.  1011,  Faren 
vs.  Sellers  &  Co. 

Master  not  liable  for  injury  by  fellow- 
servant  unless  he  (master)  neglifl;ently  em- 
ployed an  incompetent  person.  86  A.  1166, 
Satterly  vs.  Morgan;  28  A.  6,  Dyer  vs. 
Reiley.    See  2768. 

Master  not  liable  for  an  injury  done  by 
workmen  outside  the  scope  of  his  employ- 
ment.   27  A.  432,  Le  Breton  vs.  Kennedy. 

Nor  where  he  has  employed  a  competent 
contractor,  for  injury  to  a  servant  of  the 
contractor.  28  A.  948,  Gallagher  vs. 
Southwestern  Exposition  Associaaon. 

Thus  the  ship  owners  are  not  liable  for 
damages  done  by  servants  of  the  stevedore. 
32  A.  628,  Sweeney  vs.  Murphy;  29  A.  791, 
Riley  vs.  State  Line  S.  S.  Co. 

But  a  railroad  company  is  responsible  fOr 
damages  to  a  passenger  on  sleeping  car. 
40  A.  417,  Williams  vs.  Pullman  Palace  Car 
Co.  et  al. 

But  in  such  case  the  sleeping  car  com- 
pany is  not  liable.  40  A.  87,  Williams  vs. 
Palace  Car  Company  et  al. 
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Art.  2323. 


If  with  due  attention  the  motorman  of  a 
street  car  could  and  should  have  seen  a 
«hild  of  under  age  on  or  near  the  track, 
and  does  not  use  means  to  avert  the  acci- 
dent, the  injury  to  the  child  will  make  the 
railroad  company  liahle.  49  A.  491,  Nelson 
-vs.  Railroad  Co. 


Railroad  companies  not  liable  for  wilful 
and  tortious  acts  of  servants  outside  of  the 
soope  of  their  employment.  43  A.  37,  La- 
fitte  vs.  Railroad  Co. 


Art.  2321  [2301.]  Id.  Animals.  The  owner  of  an  animal 
is  answerable  for  the  damage  he  has  caused;  but  if  the  animal  had 
been  lost,  or  had  strayed  more  than  a  day,  he  may  discharge  him- 
self from  this  responsibility,  by  abandoning  him  to  the  person  who 
has  sustained  the  injury;  except  where  the  master  has  turned  loose 
a  dangerous  or  noxious  animal,  for  then  he  must  pay  for  all  the 
harm  done,  without  being  allowed  to  make  the  abandonment. 

11  Toul.  426;  11  Toul.  401;  28  Am.  Law  Reg.  245;  C.  N.  1386. 


Runaway  horse,  where  there  was  no  care- 
lessness, the  master  is  not  responsible.  24 
A.  390,  Shawban  vs.  Claris. 

See  review  of  authorities  where  dogs  came 
Into  the  street  and  bit  a  person  passing.  36 
A.  1094,  Montgomery  vs.  Eoester;  20  Lau- 
rent, n.  626-6&;  0.  N.  1385. 

It  is  the  clear  duty  of  the  master  in  loos- 
ing his  dog  for  his  own  advantage  to  see  to 
it  that  he  does  not  injure  innocent  passers- 


by  in  the  public  street.    41  A.  1029,  Mc- 
Guirevs.  Ringrose. 

Offences  and  quasi-offences  by  the  Ro- 
man law  were  of  four  kinds:  Theft  (fur- 
tum),  robbery  (rapina),  damage  unjustly 
done  (damnum  injuria  datum),  and  damage 
(injuria).    Mackledey,  Sec.  483. 

The  owner  of  a  dangerous  dog  is  liable 
for  injuries  done  by  him  if  he  escapes.  35 
A.  1091,  Mont^mery  vs.  Koester;  33  A. 
627,  see  Vredenourg  vs.  Behan. 


Art.  2322  [2302].  Id.  Buildings.  The  owner  of  a  build- 
ing  is  answerable  for  the  damage  occasioned  by  its  ruin,  when  this 
is  caused  by  neglect  to  repair  it,  or  when  it  is  the  result  of  a  vice 
in  its  original  construction. 

^70;  C.  N.  1386  (lit.);  2  Dalloz,  277;  11  Toul.  433,  436,  437  and  438;  L.  39,  T.  2;  12 
A.  481,  Howe  vs.  City  of  New  Orleans;  7  A.  321 ;  16  A.  448;  38  A.  280,  Barnes  vs.  Beime* 


Where  a  building  falls  during  its  con- 
«truction  the  builder  is  responsible  if  the 
•owner  does  not  actually  control.    1  R.  76. 

Owner  is  responsible  for  things  thrown 
•out  into  the  street.  De  dejectU  vel  effusis. 
171  Domat:  2  Zach.,  part  2,  Sec.  448;  Par- 
tida,  T.  32,  L.  6;  Mack,  241,  Sees.  610,  513. 

Ignorance  of  the  condition  of  the  build- 
ing is  no  excuse.  42  A.  114,  Tucker  vs. 
nunols  Central  R.  R.  Co. 

No  difference  whether  buildinfi;  has  be- 
•come  dilapidated  by  the  lapse  of  time,  the 
weather  or  the  acts  of  trespassers.  75.,  14 
A.  806;  67  N.  T.  567;  6  Marcade,  273 ;  20 
Laurent,  695. 


Ignorance  of  the  condition  of  the  build- 
ing, or  the  fact  that  it  could  not  e'asily  be 
detected,  is  not  exculpatory.  38  A.  280, 
Barnes  vs.  Beirne. 

A  member  of  a  surprise  party  visiting  a 
house  which  is  rented,  for  the  purpose  of 
amusement  and  being  injured, by  a  falling 
building,  can  not  recover  damages  from  the 
owner  of  the  building. 

2322  and  670  construed  together  relate  in- 
juries upon  neighbors  and  passers  by,  and 
not  those  resulting  to  occupants  of  the 
building  and  guests  assembled.  48  A.  1433. 
McConnell  vs.  L^mley. 


Art.  2323  [2303].    Estimating  Damages;  Negligence. 

The  damage  caused  is  not  always  estimated  at  the  exact  value  of 
the  thing  destroyed  or  injured ;  it  may  be  reduced  according  to  cir- 
cumstances, if  the  owner  of  the  thing  has  exposed  it  imprudently. 

14  A.  IIS;  42  A.  1052,  Factors  and  Traders  Insurance  Co.  vs.  Werlein. 


Measure  of  damage.    1934. 


I 
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Art.  2324  [2304].  Person  Assisting  or  Encouragins: 
Damage,  Liable  in  Solido.  He  who  causes  another  person  to  do 
an  unlawful  act,  or  assists  or  encourages  in  the  commission  of  it, 
is  answerable,  in  solido^  with  that  person,  for  the  damage  caused  by 
such  act. 

11  Toul.  409;  12  R.  20;  3  A.  070;  15  A.  588;  29  A.  215;  41  A.  1038,  1039,  dine  vs. 
Railroad  Co.;  R.  S.  436,  2584.  (This  article  was  amended  so  as  to  correspond  with  the 
French  text  of  our  Code.,  Act  of  February  19.  1844,  p.  14.) 

Ail  the  tresspassers  must  be  joined  in  the  Agent  cannot  cite  principal  in  warranty, 

action  and  the  judgment  muse  be  against  2  A.  219. 

all,  each  must  be  condemned  for  his  pro-   |  ,       ,              ... 

portion.    10  L.  119.                                           I  ^  ^^^^  Roman  law  there  is  no  benefit  of 

1  division    nor    recourse    as    co- trespassers. 

In  the  assessment  of  damages  in  offences   '  Maclt.  §  482. 

"^It^^^l  ''^il">ri^r*'^  ^""^'"''^^  ''  "'^^'''''^^   i       39  A.  660,  Baldey  &  Lightner  vs.  E.  A.  ct 
the  judge.     1928,  §3.  E.  F.  Brackenbridge.       ^ 

Release  in  favor  of  one  of  several  tres-   ,       .^j^^  j^         ^j  ^  check  and  the  bank  which 
passers,   lo  A.  o83,  Irvm  vs.  Scnbner.  |   p^yg   ^^  ^^  indebted  in  solido.    48  A.  659, 

,        ^.       ,      ,  *      .   .        J        1.        Succession  of  Birba. 

In  action  for  damages  for  injury  done  by   , 

piece  of  scantling  placed  across  sidewalk  j  Where  lessee  of  movables    sells  them  to 

proof  must  be  made  that  defendant  or  his  fraudulent    purchaser    to    defraud   lessor, 

employees  knew  it  was  so  placed.    34  A.  I  both  lessee  and  purchaser  are  liable  i;j«oZido. 

1156,  Ackerly  vs.  Sullivan.  .  48  A.  1494,  Seellg  vs.  Dumas. 


TITLE  VI, 


OF  THE    MARRIAGE    CONTRACT,    AND    OF    THE    RESPECTIVE 

RIGHTS  OF  THE  PARTIES  IN  RELATION  TO 

THEIR  PROPERTY. 


CHAPTER   1. 

General  Dispositions. 

Art.  2325  [2305].  Liberty  to  Make  Marriage  Stipula- 
tions. In  relation  to  property,  the  law  only  regulates  the  con- 
jugal association,  in  default  of  particular  agreements,  which  the 
parties  are  at  liberty  to  stipulate  as  they  please,  provided  they  be 
not  contrary  to  good  morals,  and  under  the  modifications  hereafter 
prescribed. 

11,  1519, 1S95,  2130;  O.  C,  p.  :^21,  a.  1 ;  C.  N.  1387  (lit.)  ;  5  Toul.  817;  t>  Toul.  373; 
12  Toul.  18;  13  Toul.  263;  14  Toul.  3;  11  L.  27,  Union  Bank  vs.  Slldell;  31  A.  106,  Hanley 
vs.  Drumm ;  Troplong  du  Contrat  de  Marlage,  n.  40  et  48. 

What  marriage  contract  of  marriage  may  I       May  stipulate  in   marriage  contract  that 
contain.    Trop.  Contrac  duMarlage,  N.  13.   |  certain  separate  property  of  the  man  and 

wife  shall  enter  Into  the  community.    31 
What  is  prohibited.     2327.  |   A.  106,  Hanley  vs.  Drumm. 
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Art.  2330. 


Art.  2326  [2306.]  Id.  Restrictions  as  to  Heirship.  Hus- 
band and  wife  can  in  no  case  enter  into  any  agreement  or  make 
any  renunciation,  the  object  of  which  would  be  to  alter  the  legal 
order  of  descents,  either  with  respect  to  themselves  in  what  con- 
cerns the  inheritance  of  their  children  or  posterity,  or  with  respect 
to  their  children  between  themselves,  without  any  prejudice  to  the 
donations  infer  vivos  or  mortis  causa^  which  may  take  place  ac- 
cording to  the  formalities  and  in  the  cases  determined  by  this 
Code. 


299. 


121,  1734,  1741,  1743;  C.  X.  1388  and  1389;  12  Toul.  9  and  30;  13  Toul.  339;  14  Toul. 


How  far  the  law  of  the  country  where  I  force  at  the  time  of  the  marriage.    8  8a- 
conHummated,  or  the  husband  resides,  is  in  |  vi^y,  349,  356,  496. 


Art.  2327  [2307.]  Id.  Restrictions  as  to  Husband's 
Authority,  Rights,  etc.  Neither  can  husband  and  wife  dero- 
gate by  their  matrimonial  agreement  from  the  rights  resulting 
from  the  power  of  the  husband  over  the  person  of  his  wife  and 
children,  or  which  belong  to  the  husband  as  the  head  of  the  family, 
nor  from  the  rights  granted  to  the  surviving  husband  or  wife  by 
the  title  :  Of  Father  ami  Child,  and  by  the  title:  Of  Minors  ^ 
of  their  Tutorship  and  Emancipation^  nor  from  the  prohibitory 
dispositions  of  this  Code. 

C.  N.  1388.    See  Troplong  Contrat  dii  Mariage,  n.  57. 


Ante-nuptial  contract  at  common  law  is 
not  Toid  if  grantor  had  a  fraudulent  intent 
and  grantee  was  in  good  faith.  103  U.  8.  22, 
Prewitt  vs.  Wilson. 


Domicile  of  parties — its  effect  on  marria^ 
contract.  44  A.  108,  Hyman  Lichstenstein 
vs.  Sclenker  <fc  Hirsh. 


Art.  2328  [2308.]  riatrimonial  Agreements,  Formality^ 

Every  matrimonial  agreement  must  be  made  by  an  act  before  a 
notary  and  two  witnesses. 

(Amended)  16  L.  273;  C.  N.  1394. 


Promise  to  marry  need  not  be  in  writing. 
5  A.  321,  Morgan  vs.  Yarborough. 


Where  marriage  contract  is  lost  by  Are, 
46  A.  318,  Starns  et  al.  vs.  Uadnut. 


Art.  2329  [2809. J  Id.  Agreements  Can  be  Altered  Be- 
fore,  Not  After  Marriage.  Every  matrimonial  agreement  can 
be  altered  by  the  husband  and  wife  jointly,  before  the  celebration 
of  marriage ;  but  it  can  not  be  altered  after  the  celebration. 

31  A.  109,  flanley  vf.  Drum;  i\  X.  1395;  12  Toul.  54. 

Husband  and  wife  can  not  make  certain  This  article  does  not  apply  to  fictitious 
contracts  with  each  other.  1790,  2320,  2327,  donations  to  one  of  the  married  couple. 
2446.  48  A.  961,  Carroll  vs.  Succession  of  Carroll. 


Art.  2330  [2310.]  flarriage  Agreements  of  Minors.  The 

minor,  who  is  capable  of  contracting  matrimon)^,  may  give  his  con- 
sent to  any  agreements  which  this  contract  is  susceptible  of ;  and 
the  agreements  entered  into  and  the  donations  he  has  made  by  the 
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Art.  2331. 


Civil  Code  op  Louisiana. 


same,  are  valid,  provided  that,  if  he  be  not  emancipated,  he  has 
been  assisted  in  the  agreement  by  those  persons  whose  consent  is 
necessary  to  his  marriage. 

874,  1786, 1788,  2226, 1748;  C.  N.  1898. 

This  article  applies  to  women  as  well  as     in  her  marriage  contract  stipulate  for  a  spe- 
men.    8666,  Sec.  1.  *  *  *  —  —  .      ~     - 


A  wife  who  is  a  minor,  duly  assisted,  may 


YB.  Slide: 


IT^ 


Art  2331  [2311].  OrdinaryAgreements  those  for  Dowfy 
and  Donations.  The  most  ordinary  conventions  in  marriage 
contracts,  are  the  settlement  of  the  dowry  and  the  various  donations 
which  the  husband  and  wife  may  make  to  each  other,  either  recip- 
rocally or  the  one  to  the  other,  or  which  they  may  receive  from 
others,  in  consideration  of  the  marria^je.  % 

1743. 


Art.  2332  [2312.]  Community  of  Acquets  and  Gains  Ex. 
ists  Without  Stipulation;  may  be  flodif  led  or  Abrog^ated. 

The  partnership,  or  community  of  acquets  or  gains,  needs  not  be 
stipulated  ;  it  exists  by  operation  of  law,  in  all  cases  where  there 
is  no  stipulation  to  the  contrary. 

But  the  parties  may  modify  or  limit  it ;  they  may  even  agree 
that  it  shall  not  exist. 

2424;  C.  N.  1898;  2  L.  269,  Squire  et  ah  vs.  Belden. 


Tfaie  parties  may  exclade  the  fruits  of  a 
certain  property  of  the  wife's  from  the 
commnnity.    27  A.  84B,  Barrow  vs.  Stevens. 

Or  they  may  stipulate  that  certain  sepa- 
rate property  of  each  shall  enter  into  the 
community.    81  A.  106,  Hanley  vs.  Drumm. 


If  they  determine  the  proportion  of  in- 
terest each  shall  have  in  the  community 
property,  the  liahility  for  community  dehts, 
about  which  nothing  is  said,  shall  be  in 
the  same  proportion.  82  A.  825,  Succession 
of  Coco. 


Art  2333  [2313].  Agreements  Cause  Property  Distinc- 

o  ns.  From  the  various  conventions  which  are  customary  in 
marriage  contracts,  or  which  are  a  consequence  of  the  marriage, 
result  various  distinctions  with  respect  to  the  property  which  may 
be  the  object  of  these  conventions. 


Art.  2334  [2314].  Separate  and  Common  Property- 
Definition.  The  property  of  married  persons  is  divided  into 
separate  property  and  common  property. 

Separate  property  is  that  which  either  party  brings  into  the 
marriage,  or  acquires  during  the  marriage  by  inheritance  or  by 
donation  made  to  him  or  her  particularly. 

Common  property  is  that  which  is  acquired  by  the  husband 
and  wife  during  marriage,  in  any  manner  different  from  that  above 
declared. 


10  L.  172,  Brown  et  vz  vs.  Cobb  et  ux;  47  A.  784,  Layedan  yb.  Jenkins. 
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Art.  2337, 


Property  acquired  by  an  heir  by  parobase 
at  a  partition  sale  and  paid  for  by  heritable 
Aare,  is  separate  property  and  not  com- 
munity property.  38  A.  425,  Troxler  vs. 
Colley. 

Property  bought  by  one  of  the  spouses 


before  marriage  and  not  paid  for,  is  sepa- 
rate. 17  L.  251,  liawson  vs.  Ripley. 

Property  received  in  exchange  or  pay- 
ment by  separate  rights,  is  separate.  Ibid, 
252;  1  L.  520;  3  L.  231 ;  12  Toul.  154. 


Art  2335  [2315]  •  Dotal  and  Paraphernal  Property- 
Definition.  The  separate  property  of  the  wife  is  divided  into 
dotal  and  extradotal. 

Dotal  property  is  that  which  the  wife  brings  to  the  husband 
to  assist  him  in  bearing  the  expenses  of  the  marriage  establish- 
ment. 

Extradotal  property,  otherwise  called  paraphernal  property,  is 
that  which  forms  no  part  of  the  dowry. 

2383;  6  M.  15,  Hannil  vs.  Browden;  17  L.  299. 

A  donation  by  a  future  husband,  propter 
nuptias,  is  not  dotal.  35  A.  778,  Bayly  vs. 
Becnel. 


CHAPTER  2. 


Of  the  Various  Kinds  of  Matrimonial  Agreements. 

SECTION  1. 
Of  Donations  Made  in  Consideration  of  Marriage, 

Art.  2336  [2316].  Right  of  Husband  and  Wife  to  Malce 
or  Receive  Donations  by  flarriage  Contract.  Husband  and 
wife  may,  by  their  marriage  contract,  make  reciprocally  or  one  to 
the  other,  or  receive  from  other  persons,  in  consideration  of  their 
marriage,  all  kinds  of  donations,  according  to  the  rules  and  under 
the  modifications  prescribed  in  the  title :  Of  donations  inter  vivos 
and  mortis  causa. 


1734;  1743. 
Sales  between  hasband  and  wife.  2446. 

A  sale  by  the  husband  to  the  wife,  when 
made  for  replacing  her  dotal  and  parapher- 
nal property,  is  valid.  16  L.  5,  Lambert  vs. 
Franchevois  et  al. 


Construction  of  marriage  contract.   12  R. 
31,  Fabre  vs.  Sparks. 

When  a  future  succession  may  be  the  ob- 
ject of  a  marriage  contract.  1888. 


SECTION  2. 
Of  Dowry  or  Marriage  Portion. 

Art.  2337  [2317].  Dowry— Definition,  By  dowry  is 
meant  the  effects  which  the  wife  brings  to  the  husband  to  support 
the  expenses  of  marriage. 


C.  N  1640;  2  Zach.  255;  7  N.  S.  460,  Baisson  vs.  Thompson. 
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Res  uxoria,    L.  23,  T.  3;  Code  5,  T.  12. 

Donation  by  the  future  husband  to  the 
future  wife,  propter  nuptias^  does  not  form 


part  of  the  dowry.  35  A.  778,  Bay  ley  vs. 
Becnel;  10  R.IGO;  4Trop.  Contratdu  Mar- 
ia^e,  n.  3032;  15  Duranton,  635;  4  Zach. 
447. 


Art,  2338  [2318].  Id.  Whatever  in  the  marriage  contract  is 
declared  to  belong  to  the  wife,  or  to  be  g^ven  to  her  on  account  of 
the  marriage  by  other  persons  than  the  husband,  is  part  of  the 
dowry,  i7nless  there  be  a  stipulation  to  the  contrary. 

C.  X.  1541 ;  10  R.  74;  13  A.  16;  31  A.  109;  2  L.  6,  Guilbeau's  Heirs  vs  Cornier. 

Where  the  wife,  in  a  suit  against  her  bus-  ;      A   donation  by  husband  does  not  form 

l>and  for  separation   of    property,  alleges  j  part  of  dowry.  35  A.  778,  Bayley  vs.  Becnel. 
that  she  settled  a  dowry  upon  herself  at  the  ;       ^    ,  .  ^        , 

time  of  her  marriage,  she  is  bound  to  show        -^.nd  this  is  true  even  when  the  donation 

the  truth  of  her  allegations  affirmatively.   6  ^7  husband  is  propter  nuptias.    27  A.  342, 

A.  780,  DeYoung  vs.  DeYoung.  Newman  «&  Co.  vs.  Easton. 

Dowry  can  only  be  proved  by  marriage  Proof  of  actual  payment  of  dowry  to  hus- 
contract  as  against  creditors.  3  A.  142,  Sue-  band  must  be  made  by  evidence  dehors  the 
cession  of  Hargis.  i  act.  35  A.  778,  Bayley  vs.  Becnel. 

Art.  2339  [2319].  What  Dowry  flay  Include.  The  settle- 
ment  of  the  dowry  may  include  all  the  present  and  future  effects  of 
the  wife,  or  her  present  effects  only,  or  a  part  of  her  present  and 
future  effects,  or  even  an  individual  object. 

The  constitution  in  general  terms  of  all  the  effects  of  the  wife, 
does  not  include  her  future  effects. 

C.  N.  1542  (substantial) ;  13  A.  16;  13  Toul.  375,  376;  14  Toul.  49,  60.  61. 

Art.  2340  [2320].  Dowry  Can  Not  be  Settled  or  In- 
creased During  Marriage.  Dowry  can  not  be  settled,  nor  can 
it  even  be  increased  during  the  marriage. 

C.  X.  1643  (lit.);  13  A.  16;  14  Toul.  72,  162,  246,  320. 

Art.  2341  [2321.] .  Who  Can  Settle  Dowry.  Dowry  can 
be  settled  either  by  the  wife  herself,  or  by  her  father  or  mother,  or 
other  ascendants,  or  by  other  relations,  and  even  by  strangers. 

Art.  2342  [23221.  Effect  of  Dowry  by  Father  and 
riother  Jointly,  ana  by  Father  Alone.  If  the  father  and 
mother  settle  jointly  a  dowry,  without  distinguishing  the  part  of 
each,  it  shall  be  supposed  to  be  constituted  by  equal  portions. 

If  the  dowry  be  settled  by  the  father  alone,  for  paternal  and 
maternal  rights,  the  mother,  although  present  at  the  making  of  the 
contract,  shall  not  be  bound ;  but  the  father  alone  shall  remain 
answerable  for  the  whole  of  the  dowrJ^ 

C.  N.  ira4  (lit.) ;  14  Toul.  88,  89,  91,  92,  94,  96. 

Art.  2343  [2323].  Out  of  What  Property  Dowry  Taken 
Under  Certain  Conditions.  If  the  surviving  father  or  mother 
settles  a  dowry  for  paternal  and  maternal  effects,  without  specifying 
the  portions,  the  dowry  shall  be  first  taken  out  of  the  rights  of  the 
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future  wife  in  the  succession  of  the  deceased  father  or  mother,  and 
the  rest  out  of  the  estate  of  the  person  who  settled  the  dowry. 

(Amended)  C.  X.  1545  (lit.);  13  Toul.  41,  449;  14  Toul.  81,  173. 

Art.  2344  [2324].  Id.  Although  the  daughter  who  has 
received  a  dowry  from  her  father  and  mother  may  have  effects 
belonging  to  her  which  they  enjoy,  the  dowry  shall  be  taken  out 
of  the  estate  of  the  persons  settling  the  dowry,  unless  there  be  a 
stipulation  to  the  contrary. 

C.  N.  1546  (lit.) ;  14  Toul.  86,  88. 

Art.  2345  [2325] .  Warranty  of  Dowry.  Those  who  settle 
a  dowry  are  bound  to  the  warranty  of  the  things  thus  settled. 

C.  N.  1547  (lit.) ;  14  Toul.  97,  103,  106,  236,  313. 

Art.  2346  [2326].  When  the  Interests  of  the  Dowry 
Begin*  The  interests  of  the  dowry  begin,  of  right,  from  the  day 
of  the  marriage,  against  those  who  have  promised  the  same,  although 
there  may  be  time  given  for  the  payment,  unless  there  be  a  con- 
trary stipulation. 

2374;  C.  X.  1648  lit.;  14  Toul.  106,  329;  10  M.  396,  Chamard  vs.  Sibley. 

Art.  2347  [2327].  Husband  to  Enjoy  Dowry  During 
Marriage.  The  dowry  is  given  to  the  husband  for  him  to  enjoy 
the  same  as  long  as  the  marriage  shall  last. 

C.  X. 1549;  9  A. 168;  13  A.  16;  16  A. 165;  18  A.  585. 

The  purchaser  of  dotal  property  legally 
alienated  has  nothing  to  do  with  the  rein- 
vestment of  its  valae.  The  husband  alone 
has  the  administration  of  the  dowry.  47 
A.  770,  Heine  vs.  Mechanics  and  Traders' 
Ins.  Co.  i 


The  obligation  to  restore  the  dowry  is  a 
debt  of  the  husband  to  the  succession.  32 
A.  325,  Succession  of  Coco. 


Art.  2348  [2328].   Prescription  of  Action  for  Dowry. 

The  action,  which  the  husband  has  to  recover  the  dowry  from  those 
who  have  settled  the  same,  is  prescribed  against  by  the  same  space 
of  time  as  all  other  personal  actions. 

H555;  8544. 

Art.  2349  [2829].  Income  of  Dowry  Belongs  to  Husband 
for  Support  of  Family,  etc.  The  income  or  proceeds  of  the 
dowry  belong  to  the  husband,  and  are  intended  to  help  him  to  sup- 
port the  charges  of  the  marriage,  such  as  the  maintenance  of  the 
husband  and  wife,  that  of  their  children,  and  other  expenses  which 
the  husband  deems  proper. 

3R.  329;  9  A.  6. 

with  respect  to  the  effects  of  the  dowry  '  If  the  dowry  consist  of  immovables  or 
the  husband  is  subject  to  all  the  obligations  i  movables  not  valued  by  the  marriage  contract 
of  a  usufructuary.  38  A.  728,  Succession  of  i  the  husband  may  be  compelled  to  restore 
Breaux.  the  same  at  the  dissolution  of  the  marriage. 


Ibid. 
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Art.  2350.  Civil  Code  op  Louisiana. 

Art.  2350  [2330].  Husband  Has  Administration,  etc., 
of  Dowry.  The  husband  alone  has  the  administration  of  the 
dowry,  and  his  wife  can  not  deprive  him  of  it ;  he  may  act  alone 
in  a  court  of  justice  for  the  preservation  or  recovery  of  the  dowry, 
against  such  as  either  owe  or  detain  the  same,  but  this  does  not 
prevent  the  wife  from  remaining  the  owner  of  the  effects  which  she 
brought  as  her  dowry. 

C.  N.  1649;  12  Toul.  626;  13  Toul.  487;  14  Toul.  36, 148, 149, 161;  18  L.  431;  3  R.  329; 
16  A.  166;  18  A.  686;  3  R.  329,  Thorn  vs.  Egan. 


Ratiflcation  by  husband  of  a  contract  of 
partnership  of  his  wife  on  anemanoipated 
minor  before  marriage  will  be  binding  on 
her,  he  beins:  by  law  the  administrator  of 
her  dower.    2  R.  613,  Jonan  vs.  Blanchard. 


The  purchaser  by  dotal  property  legally 
alienated  has  nothing  to  do  with  the  rein- 
vestment of  its  valne.  The  hnsband  alone 
has  the  administration  of  the  dower.  45 
A.  770,  Heine  vs.  Mechanics  and  Traders* 
Insurance  Co. 


Art.  2351  [2331].  Under  Certain  Conditions  Wife  May 
Sue  for  Dotal  Effects.  In  case,  however,  of  the  husband's 
absence  or  neglect  to  sue  for  the  dotal  effects  of  the  wife,  she  may- 
sue  for  them  herself,  having  first  been  authorized  by  the  proper 
judge. 

2404. 
•    Wile's  legal  mortgage.    2376,3319.  | 

Art.  2352  [23321.  Marriage  Contract  flay  Stipulate  Wife 
to  Receive  Part  of  Revenue.  It  may  likewise  be  stipulated  by 
the  marriage  contract  that  the  wife  shall  receive  annually,  upon 
her  own  acquittances,  a  part  of  her  revenue  for  her  maintenance 
and  personal  wants. 

1  Toul.  388;  12  Toul.  625;  13  Toul.  437;  14  Toul.  25. 

Art.  2353  [2333.]  No  Security  to  be  Required  of  Hus- 
band for  Dowry,  Unless  by  Marriage  Contract.  The  hus- 
band is  not  bound  to  give  security  upon  his  receiving  the  dowry^ 
unless  he  has  been  bound  to  do  so  by  the  marriage  contract. 

C.  N.  1550  (lit.) 

Husband  is  subject  to  all  the  obligations  I 
of  the  usufructuary.    2365.  | 

Art.  2354  [2334-]  Wliere  Hovable  Effects  Constitute 
Dowry  and  their  Value  Not  Stated,  Husband  Becomes 
Owner,  etc.  If  the  dowry,  or  part  of  it,  should  consist  in  mov- 
able effects,  valued  by  the  marriage  contract  without  declaring  that 
the  estimated  value  of  the  same  does  not  constitute  a  sale,  the  hus- 
band becomes  the  owner  of  such  movable  effects  and  owes  nothing 
but  the  estimated  value  of  the  same. 

2367,  2368;  C.  N.  1561;  16  A.  103;  21  A.  226;  13  Toul.  361;  14  Toul.  128, 132,  196, 206. 

Under  the  Roman  law  husband  might  I  the  thing  or  pay  the  price.    Mack.,  Sec» 
alter  the  dissolution  of  the  marriage  return  |  654,  n.  3. 
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Of  Matrimonial  Agreements. 


Abt.  2360. 


Art.  2355  [2335.]  Ownership  of  Dotal  Immovables  Can 
Not  be  Transferred  to  Husband.  The  ownership  of  dotal  im- 
movables, whether  valued  or  not,  can  never  be  transferred  to  the 
husband,  even  by  express  agreement. 

23^7:  C.  N.  1552;  12  L.  2S3;  15  A.  570;  10  A.  1(55;  8  N.  S.  161,  Prudhomme  v*. 
Dawson. 


Art.  2356  [2336.]  Title  to  Immovables  Acquired  with 
Dotal  Funds.  An  immovable,  bought  with  the  dotal  funds,  is 
dotal. 

It  is  the  same  with  respect  to  the  immovable  given  in  pay- 
ment of  a  dowry  settled  in  money. 

0.  X.  1553;  8  N.  S.  193,  Ducre8t  vs.  Bijou;  17  L.  300;  15  A.  62. 


The  purchaser  of  dotal  property  legally 
alienated  has  nothing  to  do  with  the  rein- 
yestment  of  the  price.    He  must  pay  the 


husband,  who  alone  may  act  for  the  pre- 
servation of  the  dowry.  45  A.  776,  Heine 
vs.  Mechanics  and  Traders  Insurance  Co. 


Art.  2357  [2837].  Restriction  on  Sale  and  Hortgage  of 
Dowry  Immovables.  Immovables,  settled  as  a  dowry,  can  be 
alienated  or  mortgaged  during  the  marriage,  neither  by  the  hus- 
band nor  the  wife,  nor  by  both  together,  except  as  is  hereinafter 
expressed. 

1790,  2404;  8  L.  130,  Pritchard«  vs.  Citizens'  Bank;  C.  N.  1564  ^it.) ;  3Toul.  205;  12 
Toul.  536;  14  Toul.  36,  GO,  163;  8  R.  457;  2  A.  771,  834;  13  A.  2;  16  A.  209. 


Neither  the  husband  nor  bis  heirs, 
Mackleday  says,  can  revendicate  the  alien- 
ated dowry  in  their  own  interest,  particu- 
larly where  they  have  after  the  dissolution 
of  the  marriage  acquired  it. 

But  if  the  interest  of  the  dowry  requires 
it,  its  alienation  may  be  attacked  by  him. 


otherwise  be  could  not  restore  it. 
Sec. 556. 


Mack., 


Purchaser  has  nothing  to  do  with  the  re- 
investment of  price.  Husband  alone  is  re- 
sponsible. 45  A.  774,  Heine  vs.  Mechanics 
and  Traders^  Insurance  Company. 


Art.  2358  [2338].  Restricted  Power  of  Wife  to  Donate 
Dotal  Property  to  Cliildren,  The  wife  may,  with  the  authori- 
zation of  her  husband,  or,  on  his  refusal,  with  the  authorization  of 
the  judge,  give  her  dotal  effects  for  the  establishment  of  the  chil- 
dren she  may  have  by  a  former  marriage ;  but  if  she  be  authorized 
only  by  the  judge,  she  is  bound  to  reserve  the  enjoyment  to  her  hus- 
band. 

2342;  13  A.  16;  14  Toul.  95,  208,  210,  213,  215;  C.  N.  1555  (lit.). 

Art.  2359  [2339].  Id.  She  may  likewise,  with  the  authori- 
zation of  her  husband,  give  her  dotal  effects  for  the  establishment 
of  their  common  children. 

2342;  C.  N.  1566  (lit.);  13  A.  16;  14  Toul.  95,  208,  210,  213. 


Art.  2360  [2340] .  Alienation  of  Dowry:  Immovables  and 
Reinvestment  of  Funds.  Immovables,  settled  as  dowry,  may  be 
alienated  with  the  wife's  consent,  when  the  alienation  of  the  same 
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Art.  2361. 


Civil  Code  or  Louisiana. 


has  been  allowed  by  the  marriage  contract ;  but  their  value  must 
be  reinvested  in  other  immovables. 


2368;  6  M.  567,  De  Armas  vs.  Hampton;  C.  X.  1557 
Wife's  consent  to  a  servitude.    732. 

Husband  alone  responsible  for  reinvest- 


ment of  proceeds.  Xo  concern  of  pur- 
chaser. 45  A.  775,  Heine  vs.  Mechanics 
and  Traders'  Insurance  Company. 


Art,  2361  [2341].  Id.  Authorization  of  Judge.  The  dotal 
immovables  may  be  likewise  sold' with  the  authorization  of  the 
judge,  at  public  auction,  after  three  advertisements  or  publications 
in  the  usual  places  or  in  the  newspapers,  for  the  purpose  of  liberat- 
ing from  jail  either  husband  or  wife ;  of  supplying  the  family  with 
alimony,  in  the  cases  provided  for  under  the  title:  Of  Father  and 
Child;  of  paying  the  debts  of  the  wife  or  of  those  who  settled  the 
dowr}^  when  such  debts  are  of  a  certain  date  prior  to  the  marriage 
contract ;  or  for  the  purpose  of  making  heavy  repairs  indispensably 
necessar}?^  for  the  preservation  of  the  immovable  settled  as  a  dowry ; 
and  in  fine,  when  the  immovable  is  held  undivided  with  a  third 
person,  and  the  same  is  ascertained  not  to  be  susceptible  of  being 
divided. 

In  all  such  cases,  what  remains  unemployed,  out  of  the  pro- 
ceeds of  the  sale,  above  the  necessities  which  have  been  the  occa- 
sion of  the  sale,  shall  remain  dotal  effects,  and  shall  be  laid  ont  as 
such  for  the  benefit  of  the  wife. 


C.N.  1558;  16  A.  339. 

A  wife  has  the  right  with  the  authoriza- 
tion of  husband  in  jail  under  a  criminal 
charge  to  alienate  paraphernal  property  to 
pay  attorney's  fees  to  defend  him.  33  A. 
406,  Jaffa  vs.  Myers. 

But  he  must  be  actually  in  jail,  not 
merely  threatened  with  criminal  prosecu- 
tion.   37  A.  209,  Gibson  vs.  Hitchcock. 

The  purchaser  of  dotal  property  at  a  sale 
legally  made  is  not  bound  to  see  to  any  re- 


investment. He  must  pay.  45  A.  770, 
Heine  vs.  Mechanics  and  Traders'  Insur- 
ance Company ;  23  Laurent,  616. 

Where  fathfr  donates  immovable  to 
daughter,  and  mother  advances  money  to 
son-in-law,  and  gon-in-law  sells  the  im- 
movable to  the  mother,  held  that  the 
money  could  not  form  consideration  for  the 
sale,  and  as  the  wife  remained  in  possession 
the  sale  was  simulated.  42  A.  914,  Succes- 
sion of  Toledano. 


Art.  2362.    Wife's  flower  to  Hortgage  Dotal  Property. 

The  wife  may  also  mortgage,  or  otherwise  incumber  her  dotal 
property  in  the  cases  mentioned  in  the  fifth  chapter  of  the  title: 
Of  Husband  and  U7fe^  by  complying  with  the  formalities  therein 
required. 

(New  article)  127;  K.  S.  1714. 

Art.  2363  [2342]-  Wife  or  Heirs  may  cause  Illegal 
Alienation  Dotal  Property  to  be  Set  Aside.  No  Prescrip- 
tion during  flarriage.  If,  except  as  above  expressed,  the  wife 
or  husband,  or  both  jointly,  alienate  the  dotal  estate,  the  wife  or 
her  heirs  may  cause  the  alienation  to  be  set  aside  after  the  dissolu- 
tion of  the  marriage ;  and  no  prescription  shall  run,  during  the 
marriage,  in  bar  of  this  right.  The  wife  shall  have  the  same 
right,  after  the  separation  of  property. 


3524;  1790;  see  note  to  2357;  C.  N.  1660. 
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Of  Matrimonial  Agreemenes.  Art.  2369. 

After  separation  of   property  wife  may  I  erty  alienated.    8  R.  457,  Guerln  vs.  Ri- 
ratify  sale  by  receiving  pay  for  the  prop-  |  varde. 

Art.   2364   [2343].     Dotal  Immovables;   Prescription. 

Dotal  immovables  not  declared  alienable  by  the  marriage  contract, 
are  imprescriptible  during  the  marriage;  they  become  prescriptible 
after  the  separation  of  property. 

(Amended)  3524;  C.  N.  1561;  Poth.  Prescrlp.  n.  11;  12  Toul.  577;  14  Toul.  271, 
277,  278. 

Art.  2365  [2344].   Obligations  of  Husband  as  to  Dowry. 

With  respect  to  the  effects  of  the  dowry,  the  husband  is  subject  to 
all  the  obligations  of  the  usufructuary. 

2370;  550;  2353;  38  A.  728,  Succession  ofBreaux;  C.  N.  1562;  12  Toul.  571;  13Toul. 
197;  14  Toul.  147,272,389. 

Art.  2366  [2345].  Separation  of  Property.  If  the  dowry 
be  likely  to  be  lost,  the  wife  may  sue  for  a  separation  of  property, 
as  will  be  explained  hereafter. 

2425;  C.  N.  1563;  14  Toul.  274,  278,  310. 

Art.  2367  [2346].  Restoration  of  Dowry  by  Husband  at 
Dissolution  of  flarriage,  under  Certain  Conditions.    If  the 

dowry  consists  of  immovables,  or  if  it  consists  of  movables  not 
valued  by  the  marriage  contract,  or  valued  with  the  declaration 
that  the  valuation  is  not  intended  to  divest  the  wife  of  her  property 
in  the  same,  the  husband  or  his  heirs  may  be  compelled  to  restore 
the  same  without  delay,  after  the  dissolution  of  the  marriage. 

2354;  2356;  C.  N.  1564;  see  38  A,  128,   Succession  of  Breavx ;  14  Toul.  33,55,278, 
279,  300. 

Art.  2368  [2347].  Id.  Restoration  can  not  be  Enforced 
until  One  Year  in  Certain  Cases.  Should  the  dowry  consist 
of  a  sum  of  money,  or  movables  valued  by  the  marriage  contract 
without  a  declaration  that  the  estimated  value  is  not  intended  to 
convey  the  property  of  the  same  to  the  husband,  the  restitution  of 
the  same  can  not  be  enforced,  until  one  year  after  the  dissolution. 

2354;  14  Toul.  114,  300;  C.  N.  1565  )lit.). 

Art.  2369  [2348].  Immovable,  Loss  or  Deterioration; 
Linen,  Clothing  and  Jewels.  If  any  of  the  immovables,  the 
ownership  of  which  is  vested  in  the  wife,  have  perished  or  grown 
worse  by  use,  and  without  any  neglect  on  the  part  of  the  husband, 
he  shall  be  bound  to  restore  only  such  as  may  remain,  and  in  the 
situation  in  which  they  are ;  nevertheless,  the  wife  may,  in  all 
cases,  take  back  her  linen,  clothing  and  jewels,  in  her  actual  use, 
under  the  obligation  of  accounting  for  their  value,  when  such  linen, 
clothes  and  jewels  have  been,  in  the  first  instance,  settled  with  esti- 
mation. 

C.  N.  1566  (lit.) ;  14  Tuul,  205  and  301-310. 
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Art.  2370.  Civil  Code  of  Louisiana. 

Art.  2370  [2849].  Bonds  or  Credits.  If  the  dowry  in- 
eludes  bonds  or  credits  which  could  not  be  recovered,  whether 
owing  to  the  insolvency  of  the  debtors  or  otherwise,  but  not  owing 
to  the  fault  or  neglect  of  the  husband,  he  shall  not  be  answerable 
for  the  consequences,  and  shall  be  bound  only  to  restore  the  instru- 
ments or  vouchers  upon  which  the  credits  are  grounded. 

C.  N.  1567;  4  Tonl.  502;  U  Toiil.  313;  L.  23;  T.  3;  1.  33. 

Art.  2371  [2350].  Usufruct.  If  a  dowry  consists  of  a  usu- 
fruct, the  husband  or  his  heirs,  at  the  time  of  the  dissolution  of  the 
marriage,  are  bound  only  to  return  the  right  of  the  usufruct,  and 
not  the  profits  which  accrued  during  the  marriage. 

Ui»ufruct533;  C.N.  1668  (lit.). 

Art.  2372  [2351].  Herds  or  Flocks.  If  the  dowry  con- 
sists, in  whole  or  in  part,  of  herds  or  flocks,  not  valued  in  the  mar- 
riage contract,  or  valued  with  a  declaration  that  the  estimated  value 
does  not  deprive  the  wife  of  her  property  in  the  same,  the  husband 
shall  be  bound  only  to  deliver  such  proportion  of  the  increase  or 
young,  proceeding  from  such  flocks  and  herds  during  the  marriage, 
as  shall  be  necessay  to  complete  the  whole  number  of  head  of  cattle 
that  he  originally  received. 

(Amended)  6  M.  661,  Jourdan  va.  Williams. 

Art.  2373  [2852].  Proof  of  Payment  after  Ten  Years. 

If  the  marriage  has  lasted  ten  years,  since  the  time  at  which  the 
payment  of  the  dowry  became  due,  the  wife  or  her  heirs  may  claim 
the  same  from  the  husband  after  the  dissolution  of  the  marriage 
without  being  bound  to  prove  that  the  husband  has  received  it,  un- 
less the  husband  shall  satisfactorily  prove  that  he  has  uselessly 
done  everything  in  his  power  to  obtain  the  payment  of  the  same. 
This  responsibility  of  the  husband  does  not  hold,  when  the 
wife  herself  has  promised  the  dowry,  for  in  such  case  neither  she 
nor  her  heirs  could  claim  what  she  has  not  paid. 

C.  N.  1569;  UToiil.  319,  322,  325;  Novella  Constitution  100,  T.  1,  Cap.  2. 

Art.  2374  [2353].  Interest  and  Profits;  Sustenance 
During  Year  of  Mourning;  Habitation  and  flourning 
Dresses.  If  the  marriage  be  dissolved  by  the  death  of  the  wife,  the 
interests  and  profits  of  the  dowry  to  be  returned,  run  of  right  to  the 
benefit  of  her  heirs,  from  the  day  of  the  dissolution. 

If  it  be  by  the  death  of  her  husband,  the  wife  has  her  choice 
either  to  claim  the  interests  of  her  dowry  during  the  year  of  mourn- 
ing, or  to  claim  a  sustenance  to  be  taken  out  of  the  succession  of 
her  husband.  But  in  both  cases,  she  has  a  right  during  that  year, 
to  be  supplied  with  habitation  and  mourning  dresses  out  of  the  suc- 
cession, which  charges  shall  not  be  deducted  out  of  the  interests 
due  to  her. 

2346;  C.  N.  1670  (litj;  3  L.  154,  466;  12  L.  129;  13  Toul.  306;  14  Toiil.  329;  3L.  466, 

Pool  V8.  Pool. 
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Art.  2378. 


This  is  the  only  case  in  which  she  is  al- 
lowed luourning.  3  A.  437,  Saccession  of 
Holbert. 

Art.  2375   [2354].   Lease  of  Dotal  Immovable.    If  the 

lease,  which  the  husband  has  granted  of  the  dotal  immovable,  has 
more  than  a  year  to  run  at  the  dissolution  of  the  marriage,  it  shall 
be  dissolved  at  the  end  of  a  year  from  the  dissolution,  if  the  lessee 
does  not  prefer  to  quit  sooner  the  property  rented. 

Art.  2376  [2355] .  Legal  Hortgage  of  Wife.  The  wife  has 
a  legal  mortgage  on  the  immovables,  and  a  privilege  on  the  mov- 
ables of  her  husband,  to-wit : 

1.  For  the  restitution  of  her  dowry,  as  well  as  for  the  replac- 
ing of  her  dotal  effects  which  she  brought  at  the  time  of  her  mar- 
riage, and  which  were  alienated  by  her  husband,  and  this  from  the 
time  of  the  celebration  of  the  marriage. 

2.  For  the  restitution  or  the  replacing  of  the  dotal  effects, 
which  she  acquired  during  the  marriage,  either  by  succession  or  by 
donation,  from  the  day  when  such  succession  devolved  to  her,  or 
such  donation  began  to  have  its  effect. 

2390,  3216,  3254,  3319;  11  L.  23,  Union  Banli  vs.  Slidell;  C.  N.  2121;  41  A.  281,  Cos- 
grove  vs.  His  Creditors;  48  A.  1230,  Parchal  &  Co.  vs.  Folse;  2  L.  538;  4  L. 
i>54,  568;  11  L.  28;  16  L.  271 ;  4  R.  453;  10  R.  74;  2  A.  789;  14  A.  1 :  16  A.  103;  AcU  1855,' 
p.  308. 


Husband  has  obligations  of  a  usufruct- 
uary.    2365,  603,  597. 

Since  the  Constitution  of  1868  this  mort- 
gage must  be  recorded  to  affect  third  per- 
sons. 24  A.  25,  Succession  of  Kelson;  26 
A.  684,  Rochereau  vs.  Delacroix;  Act  95  of 
1869;  Art.  123  of  1868. 

This  legal  mortgage  is  not  the  essence  of 
the  constitution  of  dower.  11  L.  26,  Union 
Bani£  vs.  Slidell. 

According  to  the  Code,  no  mortgage  ex- 
ists except  in  cases  expressly  authorized  by 
law;  so  no  mortgage,  legal  or  tacit,  results 
from  a  donatlob  propter  nvptins^  especially 


when  it  is  made  on  condition  of  survivor- 
ship.   Id.  28. 

The  mortgage  exists,  though  the  wife  re- 
nounces the  community.  7  N.  S.  69,  Mc- 
Donough  vs.  Tregre. 

The  mdrtgage  attaches  to  the  community 
property  from  the  time  the  paraphernal 
effects  came  into  the  husband's  possession. 
9  L.  71,  Patin  vs.  Creditors. 

Wife's  mortgage  affects  property  in  the 
hands  of  his  venaee.  10  L.  194,  Fastin  vs. 
Eastin. 

Applies  to  paraphernal  pnoperty.  10  L. 
300.  Pain  vs.  Perret. 


Art.  2377  [2356].  Wife's  Privilege  Can  Not  Extend 
to  Immovables.  The  privilege  granted  by  the  preceding  article 
can  not  in  any  case  extend  to  immovables,  and  can  never  affect 
the  rights  of  creditors,  whose  mortgage  is  prior  to  that  of  the  wife. 

3338,  3339,  3341;  C.  X.  1572;  2  A.  789. 

Art.  2378.  Restriction  of  Legal  Hortgage  by  Agree- 
ment Before  flarriage.  When  by  marriage  contract,  the  parties, 
being  of  age,  shall  agree  that  the  legal  mortgage  of  the  wife  shall 
exist  only  on  one  or  more  immovables  belonging  to  the  husband, 
the  immovables  and  other  property  not  included  therein,  shall  re- 
main free  and  released  from  the  legal  mortgage  of  the  wife.     It 
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shall  not  be  lawful  to  stipulate  that  no  mortgage  whatever  shall 
exist  in  favor  of  the  wife  for  the  dotal  rights. 

(New  Article)  R.  S.  1706,  2429;  Acts  1855,  p.  308. 
3833.  I 

Art.  2379  Id.  During  flarriage.  During  the  marriage,  the 
husband  may,  with  the  consent  of  his  wife,  if  she  be  of  age,  be  au- 
thorized by  the  judge,  with  the  advice  of  five  of  the  nearest  rela- 
tions of  the  wife,  or  friends,  for  \vant  of  relations,  to  mortgage, 
specially  for  the  preservation  of  his  wife's  rights,  the  immovables 
which  he  shall  designate  ;  and  then,  the  surplus  of  his  property 
shall  be  free  from  any  legal  mortgage  in  favor  of  his  wife. 

(New  Article)  R,  1707,  2430:  Acts  1855,  p.  308. 

Art.  2380.  Id.  Where  Wife  Under  Age.  If  the  wife  be  a 
minor,the  judge  may  still  grant  the  authorization  mentioned  in  the 
preceding  article,  provided  it  be  with  the  assent  of  a  family  meet- 
ing, composed  as  aforesaid,  and  a  curator  ad  hoc  appointed  to  the 
wife. 

(Xew  Article;  R.  S.  1708,  2431;  Acts  1855,  p.  308. 

Art  2381  [2358.]  Collation  of  Dower.  If  the  husband  was 
already  insolvent  and  had  neither  art,  trade  nor  profession,  when 
the  father  settled  a  dowry  on  his  daughter,  she  shall  be  bound  to 
collate  to  the  succession  of  her  father  only,  the  action  she  has 
against  the  succession  of  her  husband,  to  be  reimbursed  for  the 
wife. 

But  if  the  husband  has  become  insolvent  only  since  the  mar- 
riage, or  if  he  exercised  a  trade  or  profession,  which  was  to  him 
instead  of  an  estate,  the  loss  of  the  dowry  falls  solely  upon  the 
wife. 

1228;  C.N.  1573. 

Art.  2382  [2359].  Marital  Fourth  to  Survivor  in  Ne- 
cessitous Circumstances.  When  the  wife  has  not  brought  any 
dowry,  or  when  what  she  brought  as  a  dowry  is  inconsiderable 
with  respect  to  the  condition  of  the  husband,  if  either  the  husband 
or  the  wife  die  rich,  leaving  the  survivor  in  necessitous  circum- 
stances, the  latter  has  a  right  to  take  out  of  the  succession  of  the 
deceased  what  is  called  the  marital  portion;  that  is,  the  fourth  of 
the  succession  in  full  property,  if  there  be  no  children,  and  the 
same  portion,  in  usufruct  only,  when  there  are  but  three  or  a 
smaller  number  of  children  ;  and  if  there  be  more  than  three 
children,  the  surviving,  whether  husband  or  wife,  shall  receive 
only  a  child's  share  in  usufruct,  and  he  is  bound  to  include  in  this 
portion  what  has  been  left  to  him  as  a  legacy  by  the  husband  or 
wife,  who  died  first. 
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Art.  2383. 


3252;  17  L.  374;  9  R.  101;  3  A.  105,  713;  5  A.  158;  10  A.  190,  450,  675;  13  A.  G13;  19 
A.  14;  22  A.  10;  6  L.  105  ,  Melancon's  Widow  vs.  His  Executor;  Novella  Constitutio  117, 
T.  18,  Cap.  5;  6  L.  Ill ;  11  A.  657;  2  Part.  L.  6,  T.  13  1.  7;  Novella  Constitutio  63,  T.  8, 
Cap.  6;  R.  S.  444,  2369,  3686. 


The  wife  separated  from  bed  and  board 
is  not  thereby  deprived  of  the  marital  por- 
tion. 11  A.  657,  Gee  vs.  Thompson;  4 
Toul.  284. 

Marital  portion  must  be  claimed  by  sur- 
vivor.   44  A.  721,  Succession  of  Justus. 

Right  to  marital  portion  is  a  civil  effect 
of  marriage  and  arises  in  favor  of  the  pu- 
tative as  well  as  legitimate  s|>ou8e  when 
the  marriage  has  notl)een  annulled  during 
the  lifetime  of  deceased.  43  A.  1141, 
Hmiih  vs.  Smith. 

This  article  presupposes  a  liquidation 
and  tinal  settlement  of  the  succession  and 
of  the  community.  17  L.  376,  Harrell  ?s. 
Uarrell  et  al. 

In  a  suit  for  a  marital  portion  the  heirs 
must  be  made  parties.  8  A.  488,  Vasseur 
vs.  Dupre. 

This  article  has  reference  to  the  estate  of 
the  parties,  and  not  to  their  capacity  to 
make  money.  It  is  perfectly  reciprocal. 
3  A.  104,  Succession  of  Fortier. 

**  Necessitous  circumstances  essential." 
3  A.  713,  Armstrong  vs.  Steeber. 


A  wife  who  has  abandoned  her  husband 
to  live  in  concubinage  cannot  be  said  to  be 
'*  left ''  in  ''  necessitous  circumstances.''  3 
A.  718,  Armstrong  vs.  Steeber. 

Where  couple  live  separate  and  apart  for 
seventeen  years,  one  of  them  can  not  be 
said  to  be  **left"  in  necessitous  circum- 
stances.   43  A.  850,  Pickens  vs.  Gillam. 

The  marital  fourth  must  be  claimed  in 
the  succession  proceedings.  27  A.  593, 
Succession  of  Newman. 

Under  certain  circumstances  this  right 
may  be  set  up  in  opposition  to  executor's 
account.  30  A.  468,  Succession  of  Lep- 
pelman. 

Wife  must  prove — first,  that  her  husband 
was  rich;  second,  that  she  is  in  necessi- 
tous circumstances,  before  she  is  entitled 
to  the  marital  fourth.     Id. 

The  right  to  the  marital  fourth,  once 
accrued  to  the  husband,  descends  to  his 
heirs.    39  A.  556,  Successioa  of  Piffet. 

Legacy  to  the  husband  does  not  pre- 
clude his  right  to  the  marital  fourth,  but 
must  be  deducted ;  but  a  legacy  releasing 
from  debt  is  not  to  be  deducted.    Id. 


SECTION  3. 


0/  Paraphernalia  or  Extradotal  Effects. 


Art.  2383  [2360J.    Paraphernal  Property.    All  property 
which  is  not  declared  to  be  brought  in  marriage  by  the  wife,  or  to 
be  given  to  her  in  consideration  of  the  marriage  or  to  belong  to  her 
at  the  time  of  the  marriage,  is  paraphernal. 

204;  2  L.  6,  Guilbeau's  Heirs  V5.  Cormier;  6  A. 


2338;  C.  N.  1574;  16  A.  209;  17  A 
787 ;  De  Young  vs.  De  Young. 

Paraphernal  property  not  bound  by 
debts  contracted  by  husband.  16  L.  5, 
Lambert  ys.  Franchebois. 

The  charters  of  banks  in  this  state  which 
authorize  married  women  to  bind  them  - 
selves  jointly  and  in  solido  with  their  hus- 
bands, any  hypothecary  contracts  or  obli  - 
Sations  entered  into  by  the  husband  with 
lose  banlcs,  place  dotal  and  paraphernal 
property  on  the  same  footing.  3  A.  663, 
£yssolene  vs.  Citizens'  Bank. 

Married  women  can  subscribe  for  with- 
draw or  transfer  stock  of  building  associa- 
tions, etc.,  without  the  authorization  of 
their  husbands.    Act  74  of  1894.  p.  88. 


They  may  deposit  money  or  any  other 
funds  in  bank  and  withdraw  the  same 
without  the  authorization  of  their  hus- 
bands.   Act  63  of  1896,  p.  96. 

Husband's  declaration  that  property  was 
bought  with  wife's  paraphernal  funds  is 
binding,  save  as  to  his  forced  heirs  and 
creditors.  34  A.  374-8,  Brown  vs.  Stroud; 
31  A.  124,  Drumm  vs.  Kleinman;  33  A.  ^S^, 
Heirs  of  Compton  vs.  Maxwell. 

Where  the  wife  separate  in  property, 
acquires  in  her  name,  but  with  her  hus- 
band's money,  the  property  is  his  qutad 
his  creditors.    31  A.  653,  Spivey  vs.  Wilson . 
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Civil  Code  of  Louisiana. 


A  donation  propter  nuptias  by  the  hus- 
b.and  is  not  paraphemtl,  and  therefore  not 
secured  by  mortgage  on  his  property.  33 
A.  246,  Cambre  vs.  Grabert. 

Purchases  by  wife,  separate  in  property, 
with  her  paraphernal  funds  are  parapher- 
nal.   37  A.  186,  Chaffe  &  Sons  vs.  De  Moss. 

If  she  has  bought  the  property  partly  for 
cash  and  partly  on  time  it  is  paraphernal, 
when  she  pays  the  cash  from  paraphernal 
funds  and  has  means  of  her  own  to  pay  the 
insulmente.     33  A.  160,  Miller  vs.  Handy. 

A  policy  of  insarance  in  wife's  favor  on 
husband's  life  is  her  separate  property.  33 
A.  322,  Pllcher  vs.  New  York  Life  Ins.  Co. 

Where  husband  buys  property  in  his  own 
name  with  the  separate  funds  of  the  wife  it 
•falls  into  the  community.    20  A.  206,  Le- 
blanc  vs.  Leblanc. 


Property  conveyed  to  the  husband  in  lieu 
of  a  sum  of  money  inherited  by  the  wife,  is 
paraphernal.  8  A.  502,  Gravenburg  vs. 
Savole;  1  L.  623,  Savenat  et  al.  vs.  I.»e- 
Breton. 

Widow  can  recover  paraphernal  property 
without  waiting  for  a  settlement  of  the 
community.  1  R.  383,  Jeandron  vs.  Bou- 
dreaux.  Tutor. 

If  the  wife  has  means  to  invest  in  para- 
phernal property  she  need  not  show  that  it 
was  the  identical  property.  It  will  be  pre- 
sumed.   5  A.  116,  Ellis  vs.  Rush. 

The  administration  by  the  husband  of 
the  paraphernal  property  of  the  wife  is  not 
lost,  nor  is  the  community  deprived  of  its 
fruits,  because  the  husband  receives  a  sal- 
ary from  a  partnership  of  which  his  wife  is 
a  member,  and  a  part  of  the  assets  of  which 
is  paraphernal.  46  A.  1198,  Reddick  vs. 
White. 


Art.  2384  [2361].  Administration  of  Paraphernal  Prop- 
erty. The  wife  has  the  right  to  administer  personally  her  para- 
phernal property,  without  the  assistance  of  her  husband. 

C.  N.  1676;  17  L.  299;  6  R.  41;  2  A.  891;  14  A.  676;  16  A.  209;  17  A.  204;  20  A. 
40,301. 

agent  in   administering   her   paraphernal 
property.    38  A.  160,  Miller  vs.  Handy. 

£.  aTm  To  manage  her  plantation.  27  A. 
183,  Simoneaux  vs.  Hellion. 

But  the  proof  of  agency  must  be  clear 
and  certain,  otherwise  the  husband  will  be 
presumed  to  have  administered  for  the 
community.  38  A.  146,  Trezevant  vs. 
Sheriff;  31  A.  734,  Hall  &  Lysle  vs.  Wyche. 

The  wife  has  no  legal  mortgage  for  the 
indebtedness  of  her  husband  to  her  incurred 
while  acting  as  her  agent.  27  A.  547,  Sue- 
cession  of  Gayle. 

The  revenues  of  paraphernal  property 
admini8ter«»d  by  the  wife  are  paraphernal. 
30  A.  167,  Succession  of  Pinard  vs.  Holten. 


When  paraphernal  property  is  adminis- 
tered with  other  property  by  the  husband 
*n  a  partnership  of  which  his  wife  is  a 
member,  the  husband  still  has  control,  and 
is  entitled  to  the  fruits.  46  A.  1206,  Red- 
dick vs.  White. 

And  contracts  made  by  her  or  her  agent 
in  such  administration  are  binding.  30  A. 
542,  Forrester  vs.  Mann. 

Payment  of  interest  on  a  debt^  made  by 
per  paraphernal  estate  is  an  act  of  admin- 
istration, which  does  not  require  husband's 
authorization.  32  A.  51,  Grant  vs.  Maier; 
14  A.  676,  Broolcs  vs.  Wigglnton. 

The  wife  may  employ  her  husband  as  her 


Art.  2385  [2362].    Id.    Administration    by  Husband. 

The  paraphernal  property,  which  is  not  administered  by  the  wife 
separately  and  alone,  is  considered  to  be  under  the  management  of 
the  husband. 

18  L.  434;  12  R.  524;  12  A.  662;  14  A.  68,281;  16  A.  271,290;  ISA.  105,688;  20  A.  206; 
21  A.  345;  12  M.  242,  Langlini  and  Wife  vs.  Broussard. 


The  administration  by  the  husband  of 
paraphernal  property  is  not  displaced  nor  is 
the  community  deprived  of  the  fruits  merely 
because  the  husband  receives  a  salary  from 
the  partnership  of  which  the  wife  is  a  mem- 
ber, formed  to  run  a  plantation  a  part  of 
which  is  paraphernal.  46  A.  lli^8,  Reddick 
vs.  White. 

The  husband  can  not  acquire  title  to  bis 
wife>  paraphernal  property  by  prescrip- 
tion.   36  A.  744,  L-^mraon  vs.  Clark. 

The  spouses  can  not  contract  during  mar- 


riage that  the  husband  shall  pay  interest  on 
the  wife*s  paraphernal  funds  administered 
by  him.  nor  that  he  shall  secure  them  by 
mortgage.    39  A.  378,  Burns  v?.  Thompson. 

Debts  incurred  by  the  husband  in  culti- 
vating the  wife's  separate  properly  are  pre- 
sumably his  debts,  not  hers,  even  where  the 
account  was  kept  in  his  name  as  agent.  30 
A.  1106,  Van  Wickle  vs.  Violet. 

As  to  what  constitutes  separate  adminis- 
tration by  the  wife.  39  A.  632;  see  Stauffer, 
Macready  &  Co.  vs.  Morgan. 
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Art.  2386  [2363].  Id.  How  Administered  wlien  there  is 
a  Community  and  wlien  tliere  is  no  Community.  When  the 
paraphernal  property  is  administered  by  the  husband,  or  by  him 
and  the  wife  indifferently,  the  fruits  of  this  property,  whether  nat- 
ural, civil,  or  the  result  of  labor,  belong  to  the  conjugal  partner- 
ship, if  there  exists  a  community  of  gains.  If  there  do  not,  each 
party  enjoys,  as  he  chooses,  that  which  comes  to  his  hands ;  but  the 
fruits  and  revenues  which  are  existing  at  the  dissolution  of  the 
marriage,  belong  to  the  owner  of   the  things  which  produce  them. 

(Amended)  16  L  1;  17  A.  304;  21  A.  345  (as  amended  by  Acre  1871,  No.  87) ;   2372; 
2404;  7  L.  37,  Dogat  vs.  ttlarkham;  7  L.  292:  8L.  555,  Hicks  vs.  Pope. 


Cbildren  of  slaves  were  considered  natural  i 
fruits.    545. 


Belonged  to  the  community. 
Oale  vs.  Davis. 


4  M.  645, 


Husband  may  receive  wbat  is  due  wife  on 
account  of  ber  parapbemal  property  wbere 
it  is  not  proved  to  be  under  tbe  wife's  sepa- 
rate administration.  12  R.  524,  Richard  et 
ux  vs.  Blanchard,  tutor. 

The  fruits  of  paraphernal  property  are 
not  lost  merely  because  husband  receives  a 
salary  from  a  partnership  of  which  his  wife 
is  a  member,  formed  to  cultivate  a  planta- 
tion a  part  of  which  is  paraphernal.  46  A. 
1198.  Reddick  vs.  White. 


A  married  woman  is  not  responsible  for 
debts  incurred  by  her  husband  in  adminis- 
tering or  cultivating  her  paraphernal  estate. 
86  A.  824,  Chaffe  &  Sons  vs.  Mcintosh ;  32 
A.  1033,  Smith  vs.  White;  33  A.  160.  Miller 
vs.  Handy ;  38  A.  146,  Trezevant  vs.  Holmes. 

The  husband  owes  no  interest  on  the 
paraphernal  property  of  the  wife  adminis- 
tered by  him  before  the  date  of  the  judg- 
ment dissolving  the  community.    39  A.  385, 


Bums  vs.  Thompson ; 
of  Weldon. 


;  A.  851,  Succession 


Where  wife  administers   the  fruits  are 
hers.    47  A.  779,  Rouyer  vs.  Carroll. 


Art.  2387  [2364].  Wife  may  Withdraw  Administra- 
tion of  Parapliernal  Property.  The  wife  who  has  left  to  her 
husband  the  administration  of  her  paraphernal  propertj^,  may  after- 
wards withdraw  it  from  him. 


2391 ;  8  N.  S.  229;  17  A.  i504;  9  A.  269. 

It  rests  instantly  in  her  heirs  at  her  death. 
7  L.  292,  Robin  ts.  Castille. 

In  a  suit  for  the  dissolution  of  the  com- 
munity by  the  wife  an  alleviation  of  the  wife 
claiming  tbe  funds  thus  invested  will  debar 
ber  the  right  to  claim  the  lands  in  question 
as  her  paraphernal  property.  39  A.  377, 
Burns  vs.  Thompson. 

The  action  to  withdraw  her  funds  must 
not  be  confounded  with  an  action  for  the 


dissolution  of  the  community.  39  A.  377 
Burns  vs.  Thompson;  85  A.  809,  Joly  vs 
Weber.  293;  17  A.  20tJ;  16  A.  212;  7  L 
292. 


The  wife's  demand  for  restitution  of  the 
admioistration  of  her  paraphernal  property 
is  not  to  be  confounded  with  the  action  for 
dissolution  of  tbe  community.  39  A.  378, 
Burns  vs.  Thompson;  35  A.  806,  Joly  vs. 
Weber. 


Art.  2388  [2865].  Husband  Accountable  for  Parapher- 
nal Property  and  Revenues.  The  husband,  who  administers 
the  paraphernal  property  of  his  wife,  notwithstanding  her  formal 
opposition,  is  accountable  to  her  for  all  the  fruits,  as  well  those  ex- 
isting as  those  which  have  been  consumed. 


C.  X.  1580. 

On  judgment  in  solido  against  busband 
and  wife,  tbe  sheriff  may  levy  on  the  prop- 
erty of  either.  3  R.  133,  Smallwood  vs. 
Pratt. 


If  the  wife  itand  by  and  see  her  property 
sold  to  pay  her  hugband's  debts,  she  is  pre- 
sumed to  be  controlled  by  her  husband,  and 
is  not  prejudiced.  2  A.' 757,  Mcintosh  vs. 
Smith. 
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Art.   2389  [2366].    Wife  Administering  Parapliernal 
Property  Sliould  Contribute  to  Cliarges  of  Marriage.    If  all 

the  property  of  the  wife  be  paraphernal,  and  she  have  reserved  to 
herself  the  administration  of  it,  she  ought  to  bear  a  proportion  of 
the  marriage  charges,  equal,  if  need  be,  to  one-half  her  income. 

119;  2395;  243.5;  C.  N.  1575;  19  L.  558,579;  10  A.  554;  14  A.  281;   29  A.  33;  2  A.  1 :  « 
A.  5();  10  A.  433;  13  Toul.  477;  14  Toul.  436;  compare  with  2435. 


Must  bear  her  proportion  of  charges.  45 
A.  1367,  De  Lesdernier  vs.  De  Lesdernier. 

The  Code  contains  no  prohibition  against 
the  wife*s  free  use  and  disposition  of  the 
proceeds  of  a  sale  of  her  paraphernal  prop- 


erty, and  it  specially  provides  that  if  her 
husband  should  receive  and  dispose  of  the 
proceeds  of  such  sale,  the  wife  shall  have  a 
tadt  mortgage  on  bis  property.  41  A.  716, 
Morrow  vs.  Godcheaux. 


Art  2390  [2367].  When  Wife  flay  Alienate  Para- 
phernal Property— Her  Legal  flortgage — How  Released. 

The  wife  may  alienate  her  paraphernal  property  with  the  authori- 
zation of  her  husband,  or  in  case  of  refusal  or  absence  of  the  hus- 
band, with  the  authorization  of  the  judge;  but  should  it  be  proved 
that  the  husband  has  received  the  amount  of  the  paraphernal  prop- 
erty thus  alienated  by  his  wife,  or  otherwise  disposed  of  the  same 
for  his  individual  interest,  the  wife  shall  have  a  legal  mortgage 
on  all  the  property  of  her  husband  for  the  reimbursement  of  the 
same. 

The  husband  may  release  the  mass  of  his  property  from  this 
legal  mortgage,  by  executing  a  special  mortgage  in  the  manner 
required  in  the  preceding  section,  for  dotal  effects. 

46  A.  344,  Lester  vs.  Sheriff;  (Amended)  3319;  C.  N.  157C,  2403  and  Notes;  11  L. 
659;  12  L.  72;  17  L.  296;  4  R.  114;  6  R.  154;  2  A.  774,  789;  4  A.  411,  466,  569;  5  A.  585; 
12  A.  89;  16  A.  271;  20  A.  79,  206;  21  A.  53,  667;  2  R.  207;  compare  2435  with  ; 

The  wife*8  right  to  administer  the  pro- 
ceeds of  sale  of  her  paraphernal  property 
and  her  tacit  mortgage.  41  A.  717,  Morrow 
vs.  Godcheaux. 

Wife's  acquiescence  in  an  act  of  lale  and 
her  estoppel.    Ibid. 

If  notes  of  husband  are  transferred  to  the 
wife  and  she  hand  them  to  her  husband, 
she  has  no  mortgage.  4  A.  465,  Slatter  vs. 
Tete. 

When  a  married  woman  separate  in  prop- 
erty, sells  by  authentic  act  her  paraphernal 
property,  although  the  sale  is  a  disguised 
mortgage  for  the  benefit  of  her  luisband, 
yet  If  the  notes  for  the  purchase  price  fall 
into  the  hands  of  an  Innocent  person,  the 
vendor's  lien  and  special  mortgage  securing- 
the  notes  will  be  inforced.  46  A.  340, 
Lester  vs.  Sheriff  et  al. 

The  wife's  mortgage  does  not  extend  to 
money  received  by  husband  before  they 
were  domiciled  in  Louisiana.  12  A.  89, 
Stewart  vs.  His  Creditors. 

Wife's  mortgage  does  not  extend  to  money 
paid  for  him  by  his  wife's  father  in  France 
while  he  is  residing  here,  until  wife  collates 
for  same.     12  A.  848,  Yalansart  vs.  Pary. 


The  right  to  administer  and  alienate 
(2384)  Implies  the  right  of  wife  to  investjn 
her  own  name,  but  It  must  be  an  Investment 
and  not  a  speculation  credit.  16  A.  214, 
Boullgny  vs.  Fortier. 

What  proof  of  wife's  mortgage  is  required 
against  creditors.    3  A.  142. 

Where  a  husband  gave  bis  notes  to  a  suc- 
cession and  afterwards  the  wife  received 
the  notes  as  her  portion  of  the  estate,  it  was 
held  that  she  had  a  mortgage  only  by  show- 
ing that  the  husband  was  solvent  or  the 
notes  secured  by  mortgage.  7  A.  95,  suc- 
cession of  Tete. 

The  husband,  as  the  head  of  the  com- 
munity, has  a  right  to  alienate  its  property. 
When  it  is  done  to  Injure  the  wife  she  has 
her  remedy  against  his  heirs  after  his 
death,  under  2^4  of  the  Civil  Code,  and, 
perhaps,  after  separation  from  bed  and 
board.    3  R.  133,  Smallwood  vs.  Pratt. 

The  sale  Is  valid,  although  it  was  made 
to  procure  money  for  the  husband.  26  A. 
324,  Walker  vs.  Limongy. 

Interest  on  moneys  of  wife,  received  and 
expended  by  husband.  Is  due  only  from  his 
death.    36  A.  851,  Succession  of  Weldon. 
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Art.  2391  [2368].  Wife's  Right  to  Sue  During  flarriage. 

The  wife  has,  even  during  marriage,  a  right  of  action  against  her 
husband  for  the  restitution  of  her  paraphernal  effects  and  their 
fruits,  as  above  expressed. 

2387;  8  X.  S.  229;  17  L.  300;  9  A.  283;  17  A.  204. 

During  marriage  wife  can  not  claim  ali-   |  deduced  from  sums  due  her  by  the  husband. 

mony  which  is  an  incident  to  an  action  of  i   Sic  uOre  tuo  est  non  alienum  laedas.    9  A. 

seoaration  from  bed  and  board  or  divorce.   ,  283.  Very  vs.  Very. 

42" A.  1071,  Carroll  vs.  Carroll.                         I  ,„,^    ^       r.      .  ^           .          .... 

I  Wife  has  the  right  to  demand  ad  minis* 

This  Article  is  not  affected  by  Articles  tration  of  her  paraphernal  property,   ip- 

2425  and  2426,  and  the  wife  may  sue  for  her  I  eluding  proceeds  of  such  portions  thereof 

paraphernal  property  at  any  time.    10  L.,  as    may    have    been    sold,    whenever  she 

136,  Hawes  vs  Bryan ;  19  L.  558,  Rowley  vs.   i  chooses.    35  A.  806,  Joly  vs.  Weber. 
Rowley.                                                                I 

I  The  demand  need  not  be  predicated  on 

if  the  wife  withdraws  her  shares  from  ,  nor  accompanied  by  a  demand  for  separa- 

tbe  crop  at  such  time  as  to  cause  great  I  tion  of  property,    ibid.  35  A.  806,  see  Joly 

damage  to  the  community,  this  loss  may  be  i  vs.  Weber. 

SECTION  4. 
Of  the  Clause  of  Separation  of  Property. 

Art.  2392  [2394].  Persons  Contracting  Marriage  flay 
Stipulate  for  Separate  Property,  Married  persons  may  stipu- 
late that  there  shall  be  no  partnership  between  them. 

2332;  C.  N.  1536;  5  M.  83,  Murphy  vs.  Murphy;  2  Zach.  234. 

Art.  2393  [2395].  In  this  Case,  Wife  Administers— En- 
joys* In  this  case,  the  wife  preserves  the  entire  administration  of 
her  movable  and  immovable  property,  and  the  free  enjoyment  of 
her  revenues. 

Art.  2394  ]2396].  His  Wife  Can  Alienate  Separate 
Property.  She  may  alienate  her  movable  and  immovable  prop- 
erty, in  the  manner  and  in  the  cases  above  provided  for  with 
respect  to  paraphernal  property. 

(Amended.) 

Art.  2395  [2397].  Spouse  Must  Contribute  to  Ex- 
penses as  Agreed — Wliere  No  Agreement  Exists  Wife 
Pays  Half  Her  Income.  Each  of  the  married  persons  separate 
in  property,  contributes  to  the  expenses  of  the  marriage  in  the 
manner  agreed  on  by  their  contract ;  if  there  be  no  agreement  on 
the  subject,  the  wife  contributes  to  the  amount  of  one-half  of  her 
income. 

2435,  119,  2389;  C.  N.  1537,  1538. 

Art,  2396  [2398]  Husband  not  Answerable  to  Iiis  Wife 
Separated  in  Property  until  Demand.  For  What  Husband 
18  Accountable.  When  the  wife,  who  is  separate  in  property,  has 
left  the  enjoyment  of  her  property  to  her  husband  without  any 
procuration,  he  is  not  answerable  for  the  fruits,  until  a  demand  of 
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them  be  made  by  his  wife,  or  if  it  is  not  made,  until  the  dissolution 
of  the  marriage.  He  is  not  accountable  for  the  fruits  which  have 
been  previously  consumed. 

(Amended;  C.  X.  1639. 


SECTIOX  5. 

Of  the  Wife^s  Incapacity  to  Alienate  her  Immovabks  or  to  Bind  Herself  for  her 

Husband. 


Art.  2397  [2411].  How  Wife  Can  Alienate.  The  wife, 
whether  separated  in  property  by  contract  or  judgment,  or  not  sep- 
arated, can  not,  except  by  and  with  the  authorization  of  the  hus- 
band, and  in  default  of  the  husband,  with  that  of  the  judge,  alienate 
her  immovable  effects  of  whatever  nature  they  may  be,  except  in 
cases  where  the  alienation  of  the  dotal  immovable  is  permitted. 

(Amended)  122;  128;  126;  2390;  C.  N. 

By  the  authorization  of  the  judse  she 
may  bind  herself  as  a  feme  sole.  126  (Acts 
of  1856,  p.  254). 

She  may  sell  her  interest  as  residuary 
le^^atee  where  the  will  orders  the  estate  to 
be  sold  by  the  executor.  2  R.  17,  Bonneau 
vs.  Poydras;  2  Toul.  20;  13  Toui.  108. 

Wife  can  not  pledge  her  property  to  se- 


217;  8R.  457;  2  A.  771. 

cure  husband^s  debt.    43  A.  937,  Bronssard 
TS.  LeBIano. 

Notwithstanding  wife  sells  paraphernal 
property  under  coercion  of  husband  ante- 
cedent to  sale,  yet  if  she  subsequently 
acquiesce,  she  is  estopped.  41  A.  711,  Mor- 
row vs.  Godcheaux. 


May  ratify  after  death  of  husband. 
1042,  Brownson  vs.  Weelu  et  al. 


47  A. 


Art.  2398  [2412].  Wife  Can  not  Bind  Herself  for  Debts 
of  Husband  Existing  Previous  to  flarriage.  The  wife, 
whether  separated  in  property  by  contract  or  by  judgment,  or  not 
separated,  can  not  bind  herself  for  her  husband,  nor  conjointly  with 
him,  for  debts  contracted  by  him  before  or  during  the  marriage. 

124;  126;  127;  128;  1779;  1790;  4R.  118;  4R.510;  9L.587,Gasquetetal  vg.Dimltry ; 
11  R.  245;  7  N.  S.  65;  7  R.  359,  Macarty  vs.  Roach.  See  2406  and  notes.  7  N.  S.  251 ;  10 
L.  146;  8  R.  181 ;  10  R.  68;  12  R.  82,  678;  1  A.  49,  428;  2  A.  3,  679,  873;  3  A.  417;  5  A. 
173,  572;  6  A.  455;  9  A.  269;  10  A.  308,  433;  11  A.  117;  12  A.  663,  725,  778,  852;  13  A. 546; 
14  A.  15,  169,  419;  15  A.  352,  628;  16  A.  309.  310;  19  A.  249;  21  A.  283;  22  A.  386;  24  A. 
142,  273. 

State  vs.  Bradlev;   21   A.  283,   Keller  vs. 
Ruiz  and  Wife. 

See  Subrogation,  2160,  and  notes. 

Where  husband  has  admioistration  of 
his  own  and  wife's  plantation,  she  U  not 
bound  even  for  note  given  by  her  and  her 
husband  unless  the  consideration  accrued 
to  her  separate  benefit.  9  A.  269,  Robert* 
son  vs.  Davis;  23  A.  197,  Trudeau  vs.  Row; 
2  A.  806,  Wiley  vs.  Hunter;  36  A.  824, 
Chaffe  &  Sons  vs.  Mcintosh. 


Goods  bought  after  septralionof  prop- 
erty by  husband  and  wife.    6  Toul.  748, 749. 

Onus  probandi.  5  A.  173,  Erwin  \i.  Mc- 
Calop;  7  A.  294,  Beauregard  vs.  Elmer. 

2398  is  almost  identical  with  the  6l8t  law 
of  Toro.  1  A.  54,  Bank  of  Louisiana  vd. 
Farrar. 

Wife  is  not  bound  to  pay  a  laborer  on 
communitv  property.    2  A.  3,  Helwig  vs. 

West. 


Wife  is  not  bound  as  negotiorum   gefttor 
37  A.  625,  Glass  vs.  Meredith. 


Authorization  of  judge  to  contract  does 
not  legalize  items  of  former  account  in- 
cluded in  new  contra^^t.    Act  of  1855  not 
Wife  not  bound  as  surety.    37  A.  623,  i  conclusive.  26  A.  737,  Koechlin  vs.  Thontke. 
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2S9S  compared  with  2397,  and  certain  de- 
cisions overruled.  41  A.  716,  Morrow  vs. 
Godchaux;  112  U.  S.  439,  Fortier  vs.  Xew 
Orleans  Bank;  30  A.  940,  Barth  v&.  Kasa; 
33  A.  1008,  Ohaffe  vs.  Oliver. 

Wife,  separate  in  property,  can  purchase 
husband's  property  under  seizure  at  a  price 
sufficient  to  cover  judgment  against  him, 
and  the  note  fiiven  by  her  In  payment  of 
the  price,  with  the  husband's  authorization, 
is  binding  upon  her,  notwithstanding  it 
went  to  the  payment  of  the  debts  of  the 
husband.  23  A.  185,  Lehman,  Xewgass  & 
Co.  vs.  Barron ;  24  .■\ .  95. 

Unmarried  women  may  be  sureties.  R.  H. 
3739. 

During  marriage  wife  can  not  validly 
ratify.  Judgments  do  not  bind  her  so  as  to 
bar  an  action  of  nullity.  34  A.  1065,  Suc- 
cession of  Andrus;  16  A.  11 ;  29  A.  6.  See 
37  A.  333,  Chaffe  vs.  Watts,  and  34  A.  635, 
Harang  vs.  Blanc,  and  autborities  cited. 

Wife  held  bound  who  cultivated  her  hus- 
band's plantation  with  her  mules.  37  A. 
324,  Chaffe  &  Sons  vs.  Watt.  See  authori- 
ties clred  contra  by  Bermudez,  C.  J.,  In 
dissenting  opinions;  37  A.  333. 

Where  husband's  debts  were  carried  Into 
judgment  against  the  wife  and  then  com- 
promised, the  wife  not  bound.  37  A.  679, 
Bentell  &  Co.  vs.  Claris;  see  also  39  A.  594, 
Calhoun  vs.  Lane. 

In  a  partnership  between  wife  and  a  third 
person  it  may  t>e  agreed  that  husband  shall 
represent  wife,  and  then  his  acts  will  bind 
the  firm.  42  A.  785,  Louisiana  National 
Bank  vs.  Scott. 

The  wife  can  not  alienate  her  property 
for  the  husband's  debts.  42  A.  917,  Succes- 
sion of  Toledano;  42  A.  950,  Krous  &  Hus- 
band vs.  Neal  et  al.  2361. 

Wife  Is  a  competent  witness  as  to  the 

threats  which  induced  her  to  sign  act.  45 

A.  373,    Vlcknair,  wife    of  Lasselgn,  vs. 
Trosclalr. 

Acknowledgement  by  wife  In  act  does 
not  dispense  with  proof  that  debt  accrued 
to  her  benefit.  7  A.  294,  Beauregard  vs. 
Her  Husband. 

Wife  can  not  mortgage  her  property  for 
husband's  separate  debt.  Court  looks 
through  all  disguises.  12  A.  852,  Baron  vs. 
Voorhies;  31  A.  109.  Hanley  vs.  Drumm. 

Husband  and  wife  can  not  be  conjoint 
sureties,  notwithstanding  the  decisions  of 
9  A.  903,  Farrell  vs.  Yoe,  and  5  A.  369, 
Roberts  v<(.  Wilkinson;  16  A.  311,  Bartlng- 
ton  vs.  Bradley;  34  A.  636,  Harang  vs. 
Blanc;  see  2  Partidas  822. 

Wife  may  be  surety  for  her  son,  to  her 
son's  wife  jointly  with  her  husband.  17 
A.  234,  Facquet  vs.  Pacquet*s  Executors ; 
32  A.  205,  Holllng4worth  vs  Spanler;  33 
A.  624,  Lafayette  vs.  Broff;  15  A.  628, 
Balnes  vs.  Burbrldge  &  Co. 


Wife  not  bound  for  medical  bills  on  ac- 
count of  her  husband's  illness.  24  A.  327, 
Chopin  vs.  Harmon  and  Wife. 

VeUeinno  senatusconsuUo  plenissiine  com- 
prehenstnn  est  ne  pro  ulto  feminae  in^ 
tercederent.  L.  10,  T.  1,  L.  1,  7  M.  466; 
see  16  A.  309;  19  A.  249;  15  A.  352,  Bisland 
vs.  Provosty;  14  A.  172;  1  A.  428,  Pascal 
vs.  Sauvinet;  12  R.  82,  Cuny  vs.  Brown;  22 
A.  386,  Summer  and  Brannina  vs.  Holling- 
worth;  30  A.  1106.  Wickle  vs.  Violet;  30  A. 
1157,  Moore  and  Coleman  vs.  Rush. 

Wife  may  bind  herself  to  bank  in  anv  le- 
gal contract.  1  A.  56,  Bank  of  Louisiana 
vs.  Farrar. 

Wife  living  in  Maryland  may  bind  her  real 
estate  In  Louisiana  for  her  husband's  debts. 
3  A.  426,  Augusta  Ins.  and  Banking  Co.  V8» 
Morton. 

Husband  under  a  general  mandate  can 
not  bind  wife  by  drawing  bills  of  exchange. 
39  A.  815,  Folger  &  Co.  vs.  Peterkln. 

The  wife  may,  after  dissolution  of  mar- 
riage, ratify  her  unauthorized  contracts. 
The  ratification  makes  the  contract  valid 
from  original  date.  33  A.  650,  Lafitte  vs. 
Delogny,  1795;  28  A.  839,  Strother  vs. 
Hamlet;  30  A.  292,  Claverie  vs.  Gerodlas; 
42  A.  1042,  Brownion  vs.  Weeks. 

A  married  woman,  even  though  separate 
In  property,  can  not  be  held  liable  for  a 
debt  contracted  by  her  husband  unless  it 
be  affirmatively  shown  that  It  enured  to 
her  separate  benefit.  30  A.  1025,  Bowman 
vs.  Kaufman. 

Wife  can  not  pledge  her  property  for  se- 
curity for  husband  s  debt.  43  A.  937, 
BrouBsard  vs.  Le  Blanc. 

Where  wife  has  given  her  property  in 
payment  of  what  she  declares  her  debts, 
the  burden  of  proof  is  on  her  to  show  that 
they  were  her  husbaad's.  29  A.  245,  Blake 
vs.  Nelson. 

The  administrator  of  wlfe^s  succession 
may  invoke  the  nullity  of  her  contract  and 
prove  Its  Invalidity  by  parol,  no  matter 
what  the  form  of  the  act.  33  A.  1009, 
Chaffe  Bro.  &  Sons  vs.  Oliver. 

I  A  mortgage  granted  by  the  wife  on  her 
own  property  to  secure  the  price  of  prop- 
erty bought  in  her  name,  but  really  belong- 
ing to  the  community,  Is  null.  34  A.  977, 
Forbes  vs.  Layton. 

The  holder  of  a  note  given  by  wife  for 

property  purchased  In  her  name  must  show 

I  that  the  property  was  really  hers,  and  not 

that  of  the  community.    29  A.  75,  Graham 

vs.  Thayer. 

If  the  debt  was  the  husband's,  the  mort- 
gage and  sale  of  the  wife's  property  there- 
for, without  judicial  authorization,  are 
nullities.  34  A.  822,  Stapleton  vs.  Butter- 
field. 
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A  confession  of  judgment  which  con- 
demns her  to  pay  her  husband's  debt  is 
null.    29  A.  597,  Edwards  vs.  Edwards. 

This  article  refers  only  to  obligations  as- 
sumed by  the  wife  after  marriage.  It  does 
not  prevent  her  from  agreeing  by  marriage 
contract  that  certain  of  her  separate  prop- 
erty shall  enter  into  the  community.  31  A. 
109,  Hanley  vs.  Drum. 

A  married  woman  is  not  estopped  from 
attacking  her  acts  in  contravention  of  this 
article.    34  A.  632,  Harang  vs.  Blanc. 

Wife's  failure  to  prosecute  appeal  she 
had  taken  from  a  judgment  against  her  for 
her  huiband's  debt  will  not  subsequently 
«stop  her  from  contestingthe  legality  of  the 
judgment.  30  A.  1021 «  Bowman  vs.  Kauf- 
man. 

Nor  will  payment  of  account  of  such 
judgment  made  during  marriage  estop  her 
after   death  of   husband,  from  contesting 


28   A.    759,    Bienvenue    vs. 


May  ratify  act  of  sale  afterwards  even 
when  it  has  been  executed  under  coercion. 
41  A.  711,  Morrow  vs.  Oodchauz  et  al. 

A  married  woman  who  sells  separate 
property  with  right  to]redeem,  and  remains 
in  possession,  can  not'  be  made  to  deliver 
when  she  shows  she  has  paid  all  that  she 
could  be  charged  with,  and  that  remainder 
of  price  was  her  husband's  debt.  42  A.  950, 
Krouse  and  Husband  vs.  Neal  et  al. 


Certificate  of  judge  is  prima  faoie. 
201,  Berwick  vs.  Sheriff  et  al. 


49  A- 


Where  on  face  of  mortgage,  knowledge  is 
brought  home  to  mortgagee  that  the  money 
was  intended  to  cultivate  a  plantation  car- 
ried on  for  the  benefit  of  the  community, 
wife  will  not  be  bound.  49  A.  202,  Berwick, 
Wife,  vs.  Sheriff  et  al. 


CHAPTER  3. 
Of  the  Commti7iity  or  Partfiership  of  Acquets  or  Gaifis. 


SECTION    1. 


Of  Legal  Partnership. 


Art.  2399  [2369].  Community.  Every  marriage  con- 
tracted in  this  State,  superinduces  of  right  partnership  or  commu- 
nity of  acquets  or  gains,  if  there  be  no  stipulation  to  the  contrary. 

Spanish  Code  392,  2807;  4  M.  645,  Gale  vs.  Davis'  Heirs;  see  18  How.  592,  593, 
Connor  vs.  Elliott  etal.;  Trop.  No.  33.  For  origin  of  2399  see  While's  Recopllaclon, 
Vol.  1,  pp.  60,  61  and  notes.  2  L.  2«9;  6  A.  257,  327;  10  A.  440;  16  A.  350;  18  A.  27,  107; 
19  A.  112,  249;  20  A.  40;  Acts  1S25,  p.  200. 


Husband  Is  the  true  owner  of  conimunity. 
12  Toul.  364. 

Subsequent  legislation  may  change  it.  6 
A.  690,  Deshantels  vs.  Fontenot.  But  see 
§  1  of  Sec.  10  of  Art.  1  of  Constitution  of 
United  States. 

See  2400  as  to  Louisiana  property  ac- 
quired here  by  non-resident  married  per- 
Bons. 

Community  has  a  fictitious  existence  till 
debts  are  paid.  42  A.  411,  Succession  of 
Dumestre. 

The  legal  partnership  Is  not  a  partner- 
ship.   2807. 

For  explanation  of  statutes  modifying  the 
common  law  see  23  Am.  Law.  Reg.  315. 


It  is  not  the  law  In  force  at  dissolution  of 

I  community,  but  that  in  force  at  the  time  of 

I   marriage  that  regulates  the  rights  of  the 

spouses.    4  L.  188,  Dixon  vs.  Dixon,  Exe- 

I  cutors. 

I  Right  of  community  exists  on  property 
,  aciiulred,  after  the  spouses  move  into  the 
State,  but  does  not  regulate  property  ac- 
quired after  their  return  to  a  former  domi- 
cile in  another  State.  9  R.  438,  Succession 
of  Pack  wood. 

'  Marriage  creates  a  civil  status  which  is 
governed  and  controlled  by  the  law  of  the 
domicile  of  the  parties.  44  A.  108,  Hymen, 

I   Lichstenstein  &  Co.  vs.  Schlenker  &  Hirsch. 

I  The  community  Is  presumed  to  exist  until 
I  the  contrarv  i«  shown.  30  A.  1106,  Van 
I   Wlckle  vs.  Violet. 
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Of  the  Community  or  Partnership. 


Art.  2402. 


Art.  2400.    Id.     Property  Acquired  by  Non-residents. 

All  property  acquired  in  this  State  by  non-resident  married  per- 
sons, whether  the  title  thereto  be  in  the  name  of  either  the  husband 
or  wife,  or  in  their  joint  names,  shall  be  subject  to  the  same  pro- 
visions of  law  which  regulate  the  community  of  acquets  and  gains 
between  citizens  of  this  State. 

S.  627,  1709,  3706;   Acts  1862,  p.  200;    44  A.  513,  Stanton  vs. 


(New  Article)  R. 
Harvey. 

Usufruct.  31  A.  752,  Bolsse  and  Husband 
vs.  Dickson,  Administratrix. 

Marriage  creates  a  civil  status  wliich  is 
governed  and  controlled  by  the  law  of  domi- 


cile. 44  A.  121,  Hymen,  Lichstenstein  &  Co, 
vs.  Scblenker  &  Hirscb. 

How  domicile  is  shown.  Ibid, 

23  A.  369.   See  Succession  of  McKenna. 


Art.  2401  [2370].  Id.  Foreign  Marriage.  A  marriage, 
contracted  out  of  this  State,  between  persons  who  afterwards  come 
here  to  live,  is  also  subjected  to  community  of  acquets,  with  respect 
to  such  property  as  is  acquired  after  their  arrival. 

5  M.  83,  Murphy  vs.  Murpbv;  4  L.  188,  Dixon  vs.  Dixon V  Executors;  7  A.  583, 
Wolfe  vs.  Gilmer;  5  X.  S.  670;  7  X.  S.  42;  9  L.  457;  6  A.  266,  327,  436;  7  A.  396;  10  A.  449; 
15  A.  349,  350. 

Does  not  apply  to  property  acquired  be- 
fore their  arrival.  7  A.  407,*  Succession  of 
Franklin. 

Art.  2402  [2371].  What  Belongs  to  the  Coininunity. 

This  partnership  or  community  consists  of  the  profits  of  all  the  ef- 
fects of  which  the  husband  has  the  administration  and  enjoyment, 
either  of  right  or  in  fact,  of  the  produce  of  the  reciprocal  industry 
and  labor  of  both  husband  and  wife,  and  of  the  estates  which  they 
may  acquire  during  the  marriage,  either  by  donations  made  jointly 
to  them  both,  or  by  purchase,  or  in  any  other  similar  way,  even  al- 
though the  purchase  be  only  in  the  name  of  one  of  the  two  and  not 
of  both,  because  in  that  case  the  period  of  time  when  the  purchase 
is  made  is  alone  attended  to,  and  not  the  person  who  made  the  pur- 
chase. 

4  X.  S.  212;  1  L.  522;  10  L.  146, 172;  2334;  2405;  110  L.  172,  181,  Brown  et  uz  vs.  Cobb 
etal.:  O.  C,  p.  336.  a.  64;  5  N.  S.  257;  2  A.  806;  1  R.  367;  4  R.  114;  13  A.  3%;  44  A.  513, 
Stanton  vs.  Harvey;  12  L.  172;  19  L.  406;  12  R.  578;  2  A.  762;  6  A.  56;  15  A.  119;  16  A. 
209;  18  A.  126;  19  A.  249;  20  A.  40. 


Natural  fruits.    545. 

But  property  bought  with  the  funds  of 
wife  when  she  keeps  a  separate  administra- 
tion of  her  jfbods,  is  not  community.  17  L. 
301,  Domlnguez  vs.  Lee. 

If  bona  Jide  or  by  dation  en  paiementj  it  is 
separate  property.  1 1  R.  444,  Broussard  vs. 
Her  Husband. 

But  the  wife  must  show  it  was  with  her 
separate  funds.  2  A.  762,  Fisher  vs.  Gordy. 

So,  if  the  husband  buys  property  with  his 
separate  funds,  it  must  clearly  appear  that 
it  was  his  intention  to  make  the  property 
separate,  and  that  the  loss  would  have  been 
his.    7  A.  104,  Bass  vs.  Larche. 

Proof  that  the  husband  used  the  money 


he  received  from  children  of  a  former  mar- 
riage to  buy  the  land  is  insufficient.  39  A. 
785,  Heirs  of  Murphy  vs.  Jurey  &  Gillls; 
41  A.  354,  Heirs  of  Gee  vs.  Thompson  & 
Burns. 

Administration  of  husband  makes  the 
fruits  common,  though  he  manages  through 
an  agent.    9  A.  347,  Wilcox  vs.  Henderson . 

Where  husband  buys  slaves  at  sale  of  his 
ancestor's  estate,  he  must  declare  that  he 
buys  for  his  separate  estate  or  they  will  be- 
long to  the  community.  15  A.  588,  Bfeaux 
vs.  Carmouche ;  44  A.  1032,  Hero  vs.  Bloch. 

Where  husband  had  pledged  slaves  be- 
fore marriage,  they  are  presumed  separate. 
14  A.  762,  Succession  of  McClellan. 
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Art.  2-t02. 


Civil  Code  of  Louisiana. 


Purchase  of  outstanding  interest  by  wife 
benetits  husband's  vendee.  39  A.  3H0, 
Jacobs  vs.  Yale  &  Bowling. 

In  order  to  invest,  the  wife  must  have  the 
administration  of  paraphernal  effects  and 
prove  the  investment  of  the  identical  money 
in  order  to  keep  effects  out  of  the  commu- 
nity. 20  A.  531,  Shaw  vs.  Hill;  10  L.  148, 
Davidson  vs.  Sluvat ;  17  L.  29G ;  1  R.  31 ;  10 
A.  784,  Block  \i.  Melville. 

The  husband  is  entitled  to  compensate 
the  claim  of  the  wife's  heirs  for  her  dowry 
with  the  amount  paid  by  him  for  funeral 
expenses,  but  not  for  expenses  of  last  ill- 
ness. 1(5  A.  103,  Lacour  vs.  Lacour;  9  A 
112,  Succession  of  Smith. 

Fieri  facias  for  husband^s  debt  on  property 
bought  in  wife's  name  during  community. 
3  R.  328,  Marshall  vs.  Mullen  et  al. 

Property  acquired  by  either  spouse  after 
a  separation  from  bed  and  board  does  not 
fall  Into  the  community  if  the  spouses  sub- 
sequently become  reconciled,  26  A.  190, 
Ford  vs.Kiltridge;  165;  2332. 

After  death  of  one  of  the  spouses  the 
judgment  creditor  may  sell  common  effects 
under  execution.  23  A.  424,  Baird  vs. 
Lemee ;  overntJed,  33  A.  585,  Olasscock  vb. 
Clark;  32  A.  852,  Tugwell  vs.  Tugwell. 

But  after  her  husband's  death,  wife  can 
not  recover  community  property  bought  in 
her  name  without  showing  that  it  was  with 
the  reinvestment  of  her  separate  funds.  24 
A.  295,  Sulstrang  vs.  Betz. 

Where  syndic  of  insolvent  husband  sues 
wife  to  recover  for  community  property 
pui chased  in  her  name,  this  is  not  a  revoca- 
tory action.  41  A.  244,  Oogreve  vs.  Dehon 
and  husband. 

Property  purchased  during  marriage  in 
the  name  of  either  spouse  falls  into  the  com- 
munity. 29  A.  620,  Succession  of  Planchet; 
10  L.  146,  Davidson  vs.  Stewart;  41  A.  244, 
Gogreve  vs.  Dehon  et  al. ;  41  A.  274,  Cos- 
grove  vs.  Creditors. 

As  to  the  presumption  see  32  A.  542,  State 
ex  rcL  Leeds  vs.  Judge  Third  District  Court. 

As  does  that  purchased  in  the  name  of 
both.  39  A.  387,  Burns  vs.  Thompson;  4 
Rob.  114,  Rousee  vs.  Wheeler;  29  A.  583, 
Tally  vi«.  Heffner  and  authorities  there  cited ; 
29  A.  76,  Graham  vs.  Thayer. 

Even  though  with  paraphernal  fundi.  29 
A.  583,  Tally  vs.  Heffner. 

It  may  be  agreed  in  the  marriage  contract 
that  separate  property  may  enter  into  and 
form  part  of  the  community.  31  A.  106, 
Hanley  vs.  Drumm. 

Property  purchased  during  marriage  with 
husband's  separate  funds  belongs  to  com- 
munity. He  is  a  creditor  and  postponed  to 
other  creditors.  35  A.  296,  Succession  of 
Merrick. 


1  The  community  owfs  the  husband  the 
I  amount  of  his  separate  funds  used  to  enrich 
I  it,  but  it  must  be  shown  with  legal  certainty 
that  such  funds  really  were  the  husband^s 
I  separate  property.  30  A.  275,  Denegre  vs. 
!  Denegre. 

Property  purchased  by  heir  by  heritable 
'  shafe  at  partition  sale  is  separate.  33  A. 
!  425,  Troxler  vs.  Colley ;  34  A.  1044,  Vavas- 
I  seur  vs.  Mouton. 

The  husband  claiming  that  community 
I  property  was  purchased  with  his  separate 
I  funds  mijst  affirmatively  show  it.  39  A.  474, 
1  succession  of  Rhodes. 

I  Wife  can  not  claim  ownership  of  more 
property  than  claimed  in  suit  for  separation 
of  property.   25  A.  223,  Stafford  vs.  Stafford. 

Wife  can  go  behind  judgment  of  separa- 
'  tion  and  claim  more.  11  R.  445,  Broussard 
I  vs.  Broussard. 


A  purchase  exclusively  on  credit  by  a 
married  woman  not  separate  in  property 
from  her  husband,  and  the  wife  is  not  liable 
for  the  price.  34  A.  106,  Succession  of  An- 
drus;  34  A.  975,  Forbes  vs.  Layton. 

Lands  purchased  in  wife's  name,  partly 
with  community,  partly  with  paraphernal 
funds  under  husband's  administration,  be- 
long to  the  community.  39  A.  377,  Burns 
vs.  Thompson. 

Community  is  entitled  to  use  of  husband's 
property.    2  A.  44,  Depas  vs.  Riez. 

Lands  entered  in  wife^s  name  during  mar- 
riage, but  patented  in  husband's  name  after 
her  death,  still  belongs  to  communitv.  35 
A.  931,  Slmlen  vs.  Perrodin. 

Property  retroceded  to  husband  after  dis- 
solution of  the  community  is  his.  9  R.  438, 
Succession  of  Puckwood. 

To  rebut  presumption  of  community  wife 
must  show : 

1.  That  the  price  was  her  paraphernal 
funds. 

2.  That  it  was  administered  by  her. 

3.  That  it  was  invested  by  her.  39  A.  632, 
Stauffer,  Macready  &  Co.  vs.  Morgan ;  33  A. 
570,  Bachino  vs.  Costs. 

The  earnings  of  wife  from  keeping  a 
boarding  house  are  community.  35  A.  595, 
Isaacson  vs.  Mentz. 

Though  it  be  not  so  stated  in  the  act.  the 
wife  may  show  that  properly  purchased  in 
her  name  was  purchased  with  her  para- 
phernal funds,  under  her  own  administra- 
tion. Such  property  is  paraphernal,  not 
community.  30  A.  167,  Succession  of  Pinard 
vs.  Holten. 

Where,  after  marriage,  a  business  which 
had  formerly  belonged  to  and  been  con- 
ducted by  the  wife,  is  conducted  in  hus- 
band's name,  it  becomes  community  prop- 
erty and  liable  for  husband's  debts.  36  A. 
390.  Mehnert  vs.  Dietrich. 
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Op  the  Community  or  Pabtnership. 


Art.  2403. 


When  the  husband  purchases  in  his  own 
nauie  at  a  partition  sale  of  property  of  a 
succession  to  which  his  wife  is  one  of  the 
heirs,  and  pays  by  receipting  for  his  wife's 
»ihare,  the  property  belongs  to  the  com- 
munity, and  the  community  owes  the  wife. 
32  A.  454,  Uuguet  vs.  Bates. 

Suit  in  assumpsit  by  husband  and  wife  for 
injuries  on  railroad  is  a  bar  to  suit  by  the 
husband  alone.  101  U.  S.  223,  Pollard  vs. 
R.  R.  Co. 

Declaration  by  husband  and  wife  in  acts 
i»  not  binding  on  strangers.  33  A.  609, 
Angele  de  Sentmanat  vs.  Soule. 

Propertv  purchased  during  marriage,  with 
the  husband's  separate  means,  but  without 
60  stating  in  the  act,  belongs  to  the  com- 
munity, which  owes  him  the  amount  of  the 
price.  36  A.  819,  Moore  vs.  Stancel;  32  A. 
162,  Durham  vs.  Williams. 

Admission  that  wife's  purchase  was  made 
with  her  funds  binds  the  husband.  36  A. 
S19,  Moore's  Tutor  vs.  Stancel. 

Buying  by  the  husband  with  his  own 
funds  without  stating  that  the  same  is  his 
separate  property,  etc.,  causes  property  to 
fall  into  the  community.     Ibid, 

But  if  taken  out  before  marriage  it  be- 
longs to  his  separate  estate,  and  the  com- 
munity is  entitled  to  credit  for  premiums 
paid  from  community  funds.  38  A.  219-221, 
Succession  of  Mozeman. 

Property  purchased  after  dissolution  of 
the  community  is  not  community  property. 
43  A.  561 ,  Golding  vs.  Golding  et  aL 

Property  bought  by  the  wife  in  her  name 
and  according  to  the  act,  with  her  separate 
funds,  does  not  belong  to  the  community; 
only  forced  heirs  or  creditors  of  the  hus- 
band can  controvert  the  declaration  of  the 
act.  31  A.  126,  Drum  vs.  Klelnman;  35  A. 
33,  Kerwin  vs.  Uibernia  Insurance  Com- 
pany; 36  A.  819-822,  Moore  vs.  Stancel;  30 


A.  1036,  Stewart  vs.  Mix;  39  A.  377,  Burns 
vs.  Thompson;  33  A.  609,  Angele  de  Sent- 
manat vs.  Soule.  See  35  A.  570,  Bacbino 
vs.  Coste;  33  A.  160,  Miller  vs.  Handv; 
33  A.  425,  Troxler  v.  Colleys;  34  A.  1044. 
Vavasseur  vs.  Mouton;  43  A.  144,  Succes- 
sion of  Coste. 

Property  bought  in  the  wife's  name  pre- 
sumably belongs  to  the  community.  15  A. 
119,  Pearson  vs.  Rlcker  &  Pearson. 

And  she  is  not  bound  by  credit  note.  29 
A.  75,  Graham  vs.  Thayer;  26  A  551.  Rich- 
ardson vs.  Chevalley ;  33  A.  (K)9,  Angele 
de  Sentmanat  vs.  Soule. 

The  earnings  of  wife's  industry  and  labor 
fall  into  the  community  when  she  is  not 
separate  in  property.  35  A.  157,  Ford  vs. 
Brooks. 

When  wife's  separate  property  is  bene- 
fited mode  of  calculating  improvements. 
33  A.  540,  Succession  of  Roth. 

A  policy  In  wife's  favor  on  husband's  life 
belongs  to  her  separately,  not  to  the  com- 
munity. 33  A.  322,  Pitcher  vs.  New  York 
Life  Insurance  Co;  29  A.  714,  Succession 
of  Bofenschen;  23  A.  466,  Succession  of 
Kugler;  26  A.  326^  Succession  of  Hearing; 
27  A.  269,  Succession  of  Clarke. 

In  case  husband,  as  master  of  the  com- 
munity, makes  an  excessive  donation  to 
wife,  excess  must  be  returned  to  the  active 
mass,  and  not  to  the  donor's  separate  estate. 
42  A.  332,  Succession  of  John  T.  Moore. 

Donations  made  to  one  of  the  spouses  not 
community.  47  A.  734,  Lavedan  vs.  Jen- 
kins. 

Community  creditors  are  entitled  to  be 
paid  in  preference  out  of  community  assets, 
and  this  right  can  not  be  Impaired  by  a 
mortgage  by  the  husband  after  the  death 
of  his  wife.  49  A.  1206,  Newman  vs. 
Cooper  et  al. 


Art.  2403  [2372].  What  the  Community  Owes— Indi- 
vidual Indebtedness.  In  the  same  manner,  the  debts  contracted 
during  the  marriage  enter  into  the  partnership  or  community  of 
gains,  and  must  be  acquitted  out  of  the  common  fund,  whilst  the 
debts  of  both  husband  and  wife,  anterior  to  the  marriage,  must  be 
acquitted  out  of  their  own  personal  and  individual  effects. 

9  A.  5,  347;  10  A.  30;  13  A.  398;  14  A.  734;  16  A.  445;  22  A.  513;  24  A.  327;  33  A. 
880,  Cousins  vs.  Kelsey;  1  L.  241,  Greenlease  vs.  Penny  etal.;  42  A.  10(53,  Smith  vs. 
Reddiclj;  48  A.  710,  Hewett  et  al.  vs.  Williams  et  al. 


This  article  regulates  rights  between  hus- 
band and  wife  only.  2  A.  440,  Diclcerman 
vs.  Reagan. 

Although  the  wife  buy,  if  she  is  not 
separate  In  property,  the  debt  is  that  of  the 
community.  10  A.  30,  Scanlanvs.  Warwick. 


If  husband  receive  the  paraphernal  funds 
of  the  wife  during  the  existence  of  the  com- 
munity it  is  presumed  to  be  for  a  debt  of 
the  community.  13  A.  379,  Dower  vs.  Mor- 
rison. 
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Art.  2404. 


Civil  Code  op  Louisiana. 


Wife  can  not  charge  husband  with  the 
services  of  a  lawyer  in  suing  for  a 
divorce;  Shelton  vs.  Pendleton.  18  Conn. 
417,  but  may  so  charge  to  have  him  put 
under  bonds.  See  11  R.  506,  Crow  et  al.  vs. 
Yooom;  14  A.  734,  Tuclter  vs.  Carlln;  51 
X.  Y.  8.  222,  Naumer  vs.  Gray. 

Bigamy  when  the  second  wife  is  in  good 
faith.    44  A.  G20,  Jerman  vs.  Tenneas. 

The  community  is  indebted  to  the  sepa- 
rate estate  of  either  spouse  for  sums  of  such 
separate  estate  used  for  the  benefit  of  the 
community.  38  A.  700,  Succession  of  Fore- 
man. 

Money  received  by  the  wife  as  a  deposit, 
with  the  knowledge  and  consent  of  the 
husband,  constitutes  a  debt  of  the  com- 
munity.   33  A.  880,  Cousin  vs.  Kelsey. 

Wife  is  bound  for  debts  contracted  for  i 
her  individual  use,  for  the  improvement  of 
separate  estate,  for  such  marriage  charges 
as  she  is  bound  by  law  to  bear,  even  while 
her  property  is  under  the  administration  of 
her  husband.  2  A.  440,  Diclcerman  vs. 
Penny  et  al. 

The  second  community  can  not  be  held 
for  the  value  of  property  belonging  to  the 
tirst  community,  sold  by  husband  during 
second  marriage,   unless  it  be  proved  that 


the  proceeds  went  into  or  were  expended 
for  the  benefit  of  the  second  coramunitv. 
30  A.  193,  succession  of  Bollinger.  30  A. 
336. 

Not  bound  for  furniture  sold  to  her  hus- 
band, although  she,  as  a  member  of  family, 
may  have  enjoyed  use  of  it.  9  A.  4,  Seig- 
nouret  &  Co.  vs.  Gardanne. 

Community  may  be  seized  on  a  judgment 
against  the  husband  rendered  prior  to  the 
marriage.    13  A.  377,  Meadows  vs.  Dick: 

13  A.  396. 

Not  bound  for  lawyer's  fees  of  wife  in  a 
suit  for  divorce  and  separation  of  property. 

14  A.  734,  Tucker  vs.  Carlin;  18  Conn.  41*7, 
Shelton  vs.  Pendleton. 

Donation  for  children  is  at  the  charge  of 
thB  community.     2  Trop.   du  Manage,  178 

S.  899. 

If  husband  puts  land  in  a  partnership, 
it  may  be  sold  on  execution  after  wife's 
death  without  making  hrr  representatives 
parties.  19  A.  508,  Carpenter  vs.  Feather- 
stone  and  Anus. 

The  community  is  primarily  responsible 
for  the  fee  of  an  attorney,  who  successfully 
prosecutes  an  interdiction  suit  against  the 
husband.    45  A.  197,  Interdiction  of  Leech. 


Art.  2404  [2378].  Haster  of  Community— His  Rights- 
Restrictions.  The  husband  is  the  head  and  master  of  the  partner- 
ship or  community  of  gains ;  he  administers  its  effects,  disposes 
of  the  revenues  which  they  produce,  and  may  alienate  them  by  an 
onerous  title,  without  the  consent  and  permission  of  his  wife. 

He  can  make  no  conveyance  infer  vivjs^  by  a  gratuitous  title, 
of  the  immovables  of  the  community,  nor  of  the  whole,  or  of  a 
quota  of  the  movables,  unless  it  be  for  the  establishment  of  the 
children  of  the  marriage. 

Nevertheless  he  may  dispose  of  the  movable  effects  by  a  gra- 
tuitous and  particular  title,  to  the  benefit  of  all  persons. 

But  if  it  should  be  proved  that  the  husband  has  sold  the  com- 
mon property,  or  otherwise  disposed  of  the  same  by  fraud,  to  in- 
jure his  wife,  she  may  have  her  action  against  the  heirs  of  her 
husband,  in  support  of  her  claim  in  one-half  of  the  property,  on 
her  satisfactorily  proving  the  fraud. 

G  L.  4G2;  I)  L.  457:  12  R.  3:U;  2  A.  226;  3  A.  611;  19  A.  249,  508;  20  A.  229;  21  A. 
216;  32  A.  88;  4  L.  ISS,  Dixon  vs.  Dixon's  Heirs;  C.  N.  1421  and  1422;  2  A.  226, 
Gnice  vs.  Laurence;  9  L.  458,  Tourne  vs.  Tourne;  Poth,  Commun,  n.  3,  471,  472;  1  Toul. 
391,  394;  2  Toul.  464;  36  A.  511,  Succession  of  Boyer. 

Husband  has  control  of  dowry.    2350. 

Wife  is  without  an  immediate  remedy. 
3R.  132,  Smallwood  vs.  Pratt;  42  A.  341, 
Succession  of  John  T.  Moore. 


When  a  community  is  unliquidated  and 
owes  debts,  the  administration  of  the  estate 
of  the  husband,  involves  that  of  the  com- 
munity, and  the  community  property  may 
be  validly  sold  to  pay  community  debts. 
38  A.  759,  Orlol  et  al  vs.  Hemdon. 
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Art.  2405. 


Usufruct.— Where  the  entire  disposable 
portions  ami  the  rmifnict  are  left  the  wife  by 
will,  she  should  renounce  the  legacy  if  she 
wishes  to  retain  the  usufruct.  28  A.  197, 
Forstall  vs.  Forslall;  12  A.  646,  Grayson  vs. 
Sandford;  15  A.  209,  Succession  of  Sliip- 
with. 

After  a  judgment  of  separation  from  bed 
and  board,  the  wife  may  attack  as  simula- 
ted a  mortgage  placed  by  her  husband  on 
community  property.  32  A.  85,  Beldon  vs. 
Hanlon. 

In  a  putative  marriage,  contracted  in 
good  faiih  by  both  parlies,  legal  communi- 
ty exists.    40  A.  10,  McCaffery  vs.  Benson. 

Wife  can  not  bind  the  community.  Zach. 
Parti  Seconde,  L.  I.  Sec.  609,  N.  5.  Not 
also  for  her  quasi  offences.  lb.  No.  (6) 
182. 

Wife  by  accepting  community,  becomes 
bound  for  one-half  of  advancement  to  their 
children.  33  A.  1376,  Dickson  vs.  Dickson; 
115  U.  S.  265,  Henderson  vs.  Wads  worth. 

The  administration  of  husband's  succes- 
sion Involves  administration  of  community 
if  unliquidated.  38  A.  759,  Oriol  vs.  Hern- 
don;  40  A.  312,  Succession  of  Lamm. 

When  the  husband  gives  hi«  own  chil- 
dren by  a  former  marriage  a  certain  sum 
each,  such  sums  are  not  chargeable  against 
the  successions  of  either  husband  or  wife. 
32  A.  325,  Succession  of  Coco. 

Husband  may  become  a  creditor  of  the 
community.  41  A.  348,  Heirs  of  Gee  vs. 
Thompson;  44  A.  511,  Stanton  vs.  Harney. 

In  a  suit  against  a  married  woman,  affect- 
ing her  separate  estate,  demands  against 
the  community  can  not  be  determined.  38 
A.  675,  Mason  vs.  Lafon. 

Wife's  right  to  attack  gratuitous  disposi- 
tions of  community  property  bv  her  hus- 
band.   34  A.  858,  Cotton  vs.  Cotton. 

Xor  does  he  owe  an  account  of  the  pro- 
ceeds of  any  community  property  which  he 
mav  have  disposed  of,  or  for  the  revenues 
and  rents  realized  from  such  property 
during  the  existence  of  the  community.  40 
A.  10,  McCaffery  vs.  Benson. 


If  the  husband  during  the  second  com- 
munity supports  without  charge  the  chil- 
dren of  the  tirst  marriage,  the  widow  of  the 
second  marriage  can  not  demand  that  the 
cost  of  such  support  shall  be  charged 
against  the  childrem's  own  estate.  39  A. 
400,  Succession  of  Applegate ;  36  A.  500, 
Succession  of  Boyer. 

A  mortgage  granted  during  the  commu- 
nity may  be  foreclosed  against  the  hus- 
band's succession  alone,  without  making 
the  wife's  succession  or  her  heirs  parties 
to  the  proceedings.  37  A.  867,  Klllelea  vs. 
Barrett. 

The  husband  must  sue  In  matters  affect- 
ing the  community.  A  judgment  in  favor 
of  the  wife  Is  invalid.  35  A.  157,  Ford  vs. 
Brooks. 

When  judgment  against  the  community 
was  rendered  before  the  wife's  death,  com- 
munity property  was  properly  seized  and 
sold  under  it  after  her  death.  26  A.  391, 
Richer  vs.  Heirs  of  Pearson. 

The  property  of  the  community  is  liable 
to  seizure  for  debts  of  the  husband  con- 
tracted before  maMage.  13  A.  396,  Davis 
vs.  Compton. 

Husband's  undivided  interest  in  commu- 
nity property  maybe  seized  by  his  credit- 
ors after  his  wife's  death.  34  A.  1249, 
Steele  vs.  O'Brien. 

Community  property  is  liable  for  hus- 
band's antenuptial  debts.  26  A.  230,  Haw- 
ley  vs.  Crescent  City  Bank. 

And  after  wife's  death  he  may  use  it  to 
pay  community  debts.  25  A.  314,  id,  «nd 
Rusk  vs.  Warren. 

But  at  such  time  he  can  not  mortgage 
community  property  in  favor  of  one  of  the 
creditors  of  the  community.  27  A.  190 
Ledoux  vs.  Breaux. 

Or  convey  by  deed  more  than  his  un- 
divided half.  34  A.  1026,  Meyers  vs.  Brig- 
ham;  29  A.  663,  Bennet  vs.  Fuller. 

But  when  holding  as  usufructuary  he  can 
not  be  called  to  an  account  of  his  admin- 
istration.   26  A.  623.  Rentz  vs.  Cole. 


2405    [2374].   Dissolution    of    Marriage— Presumption 
of      Community.  At      the      time      of      the      dissolution 

of  the  marriage,  all  effects  which  both  husband  and 
wife  reciprocally  possess,  are  presumed  common  effects  or  gains, 
unless  it  be  satisfactorily  proved  which  of  such  effects  they  brought 
in  marriage,  or  which  have  been  given  them  separately,  or  which 
they  have  respectively  inherited. 

915;  916;  2402;  6  N.  S.  322,  Davidson  vs.  Chabre's  Heirs;  115  V.  S.  279,  Henderson  vs. 
Wadsworth;  11  R.  314;  18  A.  126;   R.  S.  1710,  1711. 
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Art.  2406. 


Civil  Code  op  Louisiana. 


Administratioiiof  the  succession  involves  | 

that  of  the  community  sale,  etc.    19  A.  39,  | 

Bronson  vs.  Baldy;  30  A.  276,  Dene^re  vs.  i 

Deneere;  31  A.  493,  Gestae  vs.  Florane;  38  ' 

A.  728.  Succession  of  Breaux.  ! 

Interest  on  sums  used  by  husband  only  ; 
due  wife  after  his  death  by  his  succession.  | 
36  A,  851,  Succession  of  Weldon.  | 

Widow  is  entitled   to  one-half  of  com-   , 
munity  after  a  full  administration.    12  R. 
215,  Succession  of  Thomas. 

I 

Property  acquired  by  an  heir  at  a  parti- 
tion sale  and  paid  for  out  of  his  heritable 
share  is  not  acquired  by  inheritance  and 
does  not  belonir  to  the  community.  35  A. 
546,  Wade  vs.  Murray;  34  A.  1044,  Vavaseur 
vs.  Mouton;  33  A.  425,  Truiler  vs.  CoUey. 

When  the  wife  owning  in  her  own  right 
an  undivided  half  of  certain  property,  buys 
the  whole  of  it  at  partition  sale,  one-half  i 
remains  her    separate    property,   but    the  | 
other  half  falls  Into  the  community,  unless  ' 
she  shows  that  she  paid  for  it  with  para- 
phernal funds.    33  A.  609,  Angele  de  Sent-'  i 
manat  vs.  Soule. 

The  presumption  of  community  exists  no  | 
matter  what  the  relative  separate  estate  of 
the  spouses  at  time  of  marriage.    38  A.  700, 
Succession  of  Foreman;  38  A.  728,  Succes-   ; 
sion  of  Breaux.  I 


A  mortgage  on  community  property,  for 
a  community  debt,  may  be  enforced  against 
the  husband  after  the  wife's  death.  28  A. 
624,  Bienvenu  vs.  Fourret. 

After  dissolution  of  community  husband 


can  sell  only  his  undivided  interest  in  com- 
munity, and  vendee  becomes  coproprletor 
with  wlfe*s  succession.  29  A.  663,  Bonnett 
vs.  Fuller;  32  A.  852,  Tugwell  vs.  Tugwell: 
33  A.  585,  Glasscock  vs.  Clark;  34  A.  1026, 
Myers  vs.  £aton;  39  A.  786,  Heirs  of  Mur- 
phy vs.  Jurey  &  Gillis ;  2334  C.  C. ;  contrary 
decision;    27  A.  634,  Williams  vs.  Fuller. 

The  administrator  of  the  succession  of  a 
deceased  wife  is  without  right  or  authority 
to  take  possession  or  assume  control  of 
property  held  In  community  between  de- 
ceased and  surviving  husband  and  usufruc- 
tuary, or  to  sell  the  same  for  the  purpose 
of  paying  the  debts  of  the  community,  not- 
withstanding they  are  debts  which  the 
community  owes  to  the  separate  parapher- 
nal estate  of  the  wife.  48  A.  717,  Verrier 
vs.  Sheriff. 

The  wife  or  her  heirs  may  sue  for  her 
share  In  the  community  before  it  has  been 
llciuldated.  39  A.  785,  Heirs  of  Murphy  vs. 
Jurey  and  61111s. 

And  without  alleging  that  It  is  solvent. 
33  A.  584,  Glasscock  vs.  Clark. 

The  rights  of  parties  being  fixed  at  the 
moment  of  dissolution  of  the  commu- 
nity. 32  A.  848,  Tugwell  vs.  Tugwell;  39  A. 
785,  Heirs  of  Murphy  vs.  Jurey  &  GlUis; 
42  A.  411,  Succession  of  Dumestre;  I  R. 
378,  Hart  vs.  Foley;  48  A.  677,  Verrier  vs. 
Lorlo. 

Marriage  In  good  faith;  husband  sup- 
posed to  be  dead  reappears ;  the  marriage 
declared  void;  how  community  must  be 
settled.    40  A.  10,  McCaffrey  vs.  Benson. 


Art.  2406  [23751.1(1.  Division  of  Community  Property. 

The  effects  which  compose  the  partnership  or  community  of  gains, 
are  divided  into  two  equal  portions  between  the  husband  and  the 
wife,  or  between  their  heirs,  at  the  dissolution  of  the  marriage;  and 
it  is  the  same  with  respect  to  the  profits  arising  fron)  the  effects 
which  both  husband  and  wife  brought  reciprocally  in  marriage, 
and  which  have  been  administered  by  the  husband,  or  by  husband 
and  wife  conjointly,  although  w^hat  has  been  thus  brought  in  mar- 
riage, by  either  the  husband  or  the  wife,  be  more  considerable  than 
what  has  been  brought  by  the  other,  or  even  although  one  of  the 
two  did  not  bring  anything  at  all. 

9  L.  580,  German  vs.  Gay  et  al.;  42  A.  412,  Succession  of  Dumestre;   R.  S.   1710, 
1711.    See  notes  to 


Husband  must  pay  debts;  not  allowed 
interest.  How  much  of  the  growing  crop 
is  community  where  usufruct  expired  in 
June.    3  A.  490,  Succession  of  Fitzwilllam. 

Husband  entitled  to  take  ''out  of  remain- 
ing cattle ''  an  equal  number  to  those  he 
had  before  his  marriage.  25  A.  212,  Suc- 
cession of  Waterer. 

Where  one  of  the  partners  claims  that  his 
separate  property  had  gone  into  and  bene- 


fited the  community  he  must  prove  it. 
R.  508,  Babin  vs.  Nolan. 


Children  of  female  slaves  belonging  to 
the  paraphernal  property  of  the  wue  also 
are  paraphernal  and  nothing  is  due  the 
community  for  rearing  them.  6  A.  634, 
Childers,  wife  of  Patton,  vs.  Johnson  & 
Smith. 
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Art.  2407. 


Claira  by  husband  for  use  of  his  funds. 
What  he  must  prove.  10  R.  18,  Stewart  vs. 
Picard;  38  A.  702,  Succession  of  Foreman. 

The  wife  or  her  beirs  must  sue  for  her 
share  in  the  community  before  it  has  been 
liquidated.  39  A.  786,  Heirs  of  Murphy  vs. 
Jurev  &  GiUis. 

In  such  suit  it  is  not  necessary  to  allege 
that  the  community  i'  solvent.  33  A.  5b4, 
Glasscock  vs.  Clark. 

The  rights  of  parti^^s  are  flxed  at  the 
moment  of  dissolution.  82  A.  848,  Tugwell 
vs.  Tugwell ;  33  A.  684,  Glasscock  vs.  Clark ; 


36  A.  54,  Succession  of  Geddes  (overrulin>c, 
26A.  379,  and  26  A.  ^"-^ 


Community  <Teditors  may  proceed  again  t 
the  community  property  in  the  possession 
of  the  husband  and  contradictoriFy  with 
him  alone.    32  A.  790,  Succesion  of  Casons. 

Expenses  incun*ed  for  separate  prop- 
erty, necessary,  useful.    13Toul.  239. 

Husband  is  concluded  by  his  solemn  ad- 
missions.   42  A.  1065,  Smith  vs.  Reddick. 

A  demand  for  separation  of  property 
may  be  cumulated  with  a  demand  for  a 
separation  from  bed  and  board.  43  A.  868, 
Williams,  wife,  vs.  Goss,  husband. 


Art.  2407.  [2376].  Id.  Division  Fruits  of  Separate 
Property.  The  fruits  hanging  by  the  roots  on  the  lands  belong- 
ing separately  to  either  the  husband  or  the  wife,  at  the  time  of  the 
dissolution  of  the  marriage,  are  equally  divided  between  the  hus- 
band and  the  wife  or  their  heirs.  It  is  the  same  with  respect  to 
the  young  of  cattle  yet  in  gestation. 

The  fruits  of  the  pharaphemal  effects  of  which  the  wife  re- 
served to  herself  the  enjoyment,  are  excepted  from  the  rule  con- 
tained in  this  article. 


(Amended)  915,  916;  41  A.  622,  Tutorship  of  the  minor  heirs  of  Jones;  9  L.  580, 
German  vs.  Gay  et  al. ;  9  A.  347;  7  L.  222,  Broussard  vs.  Bernard  et  al. ;  3  A.  562,  Petrie 
vs.  Wofford;  1  R.  149;  10  R.  18;  16  A.  49;  19  A.  428;  usufruct,  37  A.  795,  Succession  of 
Diclcson;  12  A.  646;  26  A.  195;  16  A.  209,  Fructus  pendentes;  stantes  Maclt.,  p.  90,  §160; 
p.  261,  §559;  fruits  supposed  to  be  obtained  day  by  day,  C.  C.  547. 


If  deceased  spouse  leave  one  ascendant, 
under  the  act  of  1844,  the  survivor  is  not  en- 
titled to  the  usufruct.  9  A.  398,  Succession 
of  Lee. 

But  if  husband  puts  the  real  estate  in  a 
partnership,  it  may  after  wife's  death  be 
sold  for  partnership  debts  without  making 
her  succession  a  party.  19  A.  508,  Carpen- 
ter vs.  Amis. 

Notwithstanding  actual  dissolution  of 
community  by  the  death  of  one  of  the 
spouses,  it  has  a  fictitious  existence  for  the 
purpose  of  liquidation.  42  A.  411,  Succes- 
sion of  Blanche  Dumestre. 

How  usufructuary  pays  debts,  583  to  586. 

Usufructuary  not  required  to  give  security. 
19  A.  14,  Succession  of  Costa;  31  A.  752, 
Boisse  vs.  Dickson. 

In  case  the  claim  of  a  community  cred- 
itor is  secured  by  a  special  mortgage  which 
is  evidenced  by  an  authentic  act,  with  con- 
fession of  judgment  containing  the  non 
alieoation  clause,  he  may  foreclose  the 
mortgage  against  the  surviving  husband 
alone  and  sell  the  property.  43  A.  234, 
Landreaux  vs.  Louque. 


Where  husband  administers  wife's  plant- 
ation and  buvs  mules  for  it  the  wife  is  not 
bound.  31  A.  735,  736,  Hall  &  Lisle  vs. 
Wyche;.see  also  32  A.  1033,  Smith  vs. 
•White. 

From  date  of  second  marriage  tutor  owes 
his  minor  children  revenues.  32  A.  186, 
Vance  vs.  Vance. 

If  property  is  acquired  by  wife  after  a 
judgment  of  separation  which  is  unsup- 
ported by  proof,  it  is  still  community.  7  A. 
93,  Webb  vs.  Peet. 

In  Mississippi  where  wife  leases  her 
plantation  to  her  husband  and  he  buys 
supplies  she  is  not  bound.  101  U.  S.  240, 
Bank  of  America  vs.  Banks. 

Under  a  will  that  estate  be  divided  '*  ac- 
cording to  law  *'  among  the  heirs,  there  is 
no  usufruct.  33  A.  1,  Succession  of  Schiller. 

Where  surviving  husbind  brought  with 
him  to  Louisiana  as  bis  personal  property 
more  than  he  had  left  at  his  wife's  de*th. 
he  has  a  right  to  take  in  kind,  if  still  exist- 
ing, what  he  brought  In  marriage,  and 
from  the  cattle  remaining  a  number  of  head 
equal  to  that  brought  in  marriage.  25  A. 
210,  Succession  of  Waterer. 
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Art.  2403. 


Civil  Code  of  Louisiana. 


Parol  proof  is  admissible  to  show  pay- 
ment where  wife  has  been  in  possession 
and  administering.  30  A.  167,  Plnard  vs. 
Helton. 

Debts  must  be  paid  before  heirs  of  wife 
can  claim  Ihclr  portion  out  of  community. 


17  L.  238,   LawAn  vs.   Ripley;  1  R.  37S, 
Hart  vs.  Foley. 

Where  wife  at  marriage  owned  female 
slaves  the  children  of  those  slaves  born 
during  the  community  belong  to  the  wife. 
6  A.  634,  Childers  vs.  Johnson. 


Art,  2408.  [2377].  Id.  Division  Where  Separate 
Property  Improved  at  Expense  of  Community.  When  the 
separate  property  of  either  the  hu.sband  or  the  wife  has  been  in- 
creased or  improved  during  the  marriage,  the  other  spouse,  or  his  or 
her  heirs,  shall  be  entitled  to  the  reward  of  one-half  of  the  value  of  the 
increase  or  ameliorations  if  it  be  proved  that  the  increase  or  ameliora- 
tions be  the  result  of  the  common  labor,  expenses  or  industry;  but 
there  shall  be  no  reward  due,  if  it  be  proved  that  the  increase  is 
due  only  to  the  ordinary  course  of  things,  to  the  rise  in  the  value 
of  property,  or  to  the  chances  of  trade. 

44  A.  921,  Succession  of  Brownlee;  49  A.  1499,  Succession  of  Webre;  C.   X.  1437; 
17  L.  302;  4  R.  278;  OR.  508;  8  R.  182;  10  R.  373;  12  R.  385;  2  A.  30;  HA.  634;  14  A.  194. 

How  this  estimate  is  made.    6  A.  634, 
Childers  vs.  Johnson. 


If  the  wife  renounces,  the  whole  value  of 
the  improvements  falls  into  the  community. 
Waggaman  vs.  Zacharie  et  al.,  8  R.  187. 

The  value  is  to  be  determined  at  the  time 
of  the  dissolution  of  the  marriage  and  can 
not  exceed  though  it  may  be  less  than  the 
cost.  2  A.  43,  Dlpas  vs.  Riez;  4  R.  286, 
Babin  vs.  Xolan. 

Where  the  husband,  after  the  death  of  the 
wife,  surrendered  a  community  effect,  her 
heirs  could  sue  for  and  recover  one-half, 
but  would  be  responsible  for  the  debt. 
Smith  vs.  Syndic  of  Dorsey,  5  A.  381. 

The  Improvements  belong  to  the  separate 
estate;  the  increased  value  resulting  from 
them  is  a  debt  to  the  community.  It  may 
be  shown  that  the  improvemenis  were  not 
due  to  community  funds.  35  A.  92,  Dillon 
vs.  Dillon. 

The  buildings  and  improvements  placed 
•by  the  community  on  the  wife's  property 


can  not  be  seized  by  a  community  creditor 
separate  from  the  real  estate.  28  A.  430 
White  man  vs.  LeBlanc. 

Measure  of  recompense  for  improvements 
is  the  enhanced  value  of  the  estate  at  the 
dissolution  of  (he  community.  33  A.  540. 
Succession  of  Roth. 

Hence  this  indebtedness  can  not  exceed 
the  value  of  the  enhancement.  36  A.  506, 
Succession  of  Boyer. 

The  community  has  no  claim  against  the 
separate  properly  of  either  spouse  when  its 
increase  In  value  Is  due  merely  to  a  general 
rise  In  value  or  to  the  chances  of  trade.  39 
A.  412,  Bartoli  vs.  Huguenard;  38  A.  700, 
Succession  of  Foreman;  38  A.  728,  Succes- 
sion of  Breaux;  33  A.  540,  Succession  of 
Roth. 

The  title  to  one-half  of  the  community 
vests  in  the  heirs  of  deceased  spouse  at  the 
moment  of  his  death,  and  it  is  not  necessary 
in  order  to  claim  it  to  allege  that  the  com- 
munity is  solvent  or  liquidated.  33  A.  584. 
Glasscoclc  vs.  Clark;  36  A.  64,  Succession  of 
Geddes;  (Overruling)  25  A.  379;  26  A.  639. 


Art.  2409  [2378].  Id.  Community  Debts.  It  is  under- 
stood that,  in  the  partition  of  the  effects  of  the  partnership  or  com- 
munity of  gains,  both,  husband  and  wife  are  to  be  equally  liable  for 
their  share  of  the  debts  contracted  during  the  marriage,  and  not 
acquitted  at  the  time  of  its  dissolution. 

42  A.  1081,  Smith  vs.  Reddlck;  241S;  7  L.  156,   Cooney's  Heirs  vs.  Clark;  12  R.  113, 
579;  2  A.  266;  3  A.  269;  16  A.  290;  13  Toul.  313. 


Wife  is  only  bound  for  one -half  of  the 
debts.  29  A.  7*19,  Ludellng  vs.  Felton;  14  A. 
507.     See  1486,  1487  and  1488. 


Phypieian  for  wife  Is  a  community  debt. 
2  A.  576  Succession  of  Plauche. 


Community  creditors  are  paid  In  prefer- 
ence. 48  A.  1206,  Newman  vs.  Cooper. 

After  dissolution  of  community  the 
spouses  may  sue  for  its  liquidation,  but  not 
for  the  ha'f  of  any  specific  property.  39  A. 
417,  Bartoli  vs.  Huguenard. 
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Of  the  Community  or  Partnership.  Art.  2412. 

After    dissolation     of     community    the   |  The  widow  in  community  is  liable  for  no 

widow  or  heirs  may  mortgage  or  sell  their  I  more  than  one-half  of  the  community  debts, 

interests,  but  without  prejudice  to  the  com-   I  29  A.  16,  Reihl  vs.  Martin, 

munity    creditors.    36    A.    453,    455,    458,  ,..„,.,.       .                .      , 

Diclcson  vs.  Dickson.  And  thM  liability   is  prescribed  by    ten 

;  years.  29  A.  719,  Ludellng  vs.  Felton. 

The  administration  of  the  husband's  es-  Nor  for  more  than  one-half  the  damages 

tate  involves  that  of  the  community.    32  A.   \  which  may  be  recovered   for  her  husband's 
162,  Durham  vs.  Williams.  tort.  39  A.  961,  Dirmeyer  vs.  O'Hern. 

Art.  2410  [2379].  Id.  Wife  or  Heirs  May  Avoid  by  Re- 
nouncing Community.  Both  the  wife  and  her  heirs  or  assigns 
have  the  privilege  of  being  able  to  exonerate  themselves  from  the 
debts  contracted  during  the  marriage,  by  renouncing  the  partner- 
ship or  community  of  gains. 

42  A.  1032,  Smith  vs.  Reddiclv;  C.  X.  1453,  1494;  11  R.  314;  3  A.  260. 

**That  at  ihe  dissolution  for  any  cause  of  j       Debts  contracted  by  husband  during  niar- 

*»  t^e  marriage  community,  it  shall  be  law-  j   riagc  as  administrator  of  doici^  are  person- 

**  ful  for  the  wife  to  »ccept  the  community  al  to  him  and  can  not  bind   wife,  if  she  re- 

*•  of  acquets  and  gains  under  the  benefit  of  nounce  the  community.    3  R.  329,  Thome 

••  inventory,  in  the  same  manner  and  with  et  al.  vs.  Egan  and  Husband. 
**  same  benefics  and  advantages  as  heirs  are 

•*  allowed  by  exisiing  laws  to  accept  a  sue-  The  wife  is  presumed  to  accept  the  con.- 

*cesgion  under  the  benefit  of  inventory."  munity  if  she  does  not  expressly  renounce 

(Act  4  of  1882,  p.  6.)  (30  A.  928,  Edward  vs.  Ricks). 

Under  the  old  law  if  wife  accepted  with  i  But  unless  she  accepts,  expressly  or  tacit- 
benelit  of  inventory  she  bound  herself.  3  I  ly*  fh^  commuity,  she  stands  in  relation  to 
.\.  270,  Mouget  vs.  Pate.  its  debts  very  much  in  the  position  which 

'■  she  would  to  the  debts  of  any  other  third 

Because  a  widow  accepts  a  community  1  person,  and  hence  is  not  bound  for  a  com- 
under  benefit  of  inventory,  it  can  rot  be  munity  mortgage,  unless,  since  death  of 
charged  that  her  half  in  the  community  her  husband,  she  has  obligated  herself  in 
property  did  not  fully  vest  in  her.  36  A.  writing  to  pay  it.  30  A.  813,  Stufiler  vs. 
50,  Succession  of  Geddes.  -  Puclcett. 

Art.  2411  [2380].  Effect  of  Renunciation.  The  wife,  who 
renounces,  loses  every  sort  of  right  to  the  effects  of  the  partnership 
or  community  of  gains. 

But  she  takes  back  all  her  effects,  whether  dotal  or  extradotal. 

(Amended)  C.  N.  1492,1493,    1495;    7  L.  292,  Robin  et  al.  vs.  Castille;  48  A.  710 
Heweit  et  al.  vs.  Williams. 

Where  wife's  executor  is  sued  for  physi-  I       Wife  by  renouncing  loses  her  right  to 

clan's  bill  for  attendance  during  last  illness,  |  the  community  assets,  but  she  retakes  her 

and  her  husband  is  still  living  and  no  ex-  i  paraphernal  property.    42  A.  1062,  Smith 

ception  is  put  in  for  delay  to  deliberate,  ,  vs.  Keddicls. 
judgment  will  go  against  wife's  succession 

for  one-half  of  the  community  debt.    2  A.  i 

576,  Succession  of  Plauche.  I 

Art.  2412  [2381].  When  Wife  Can  Not  Renounce.  The 

wife  who  has  taken  an  active  concern  in  the  effects  of   the  commu- 
nity, can  not  renounce  the  same. 

Acts  which  are  simply  administrative  or  conservatory,  do  not 
come,  in  this  article,  under  the  denomination  of  active  concern. 

C.  N.  1454;  47  A.  1058,  Brownson  vs.   Weeks;  8  M.  718,   Lauderdale  vs.  Gardner:  IG 
A.  290. 
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Art.  2413. 


Civil  Code  of  Louisiana. 


If  wife  neglect  to  take  Inventory  and 
stipulate  the  prolongation  of  debts  and 
make  payments,  she  is  bound.  14  A.  567, 
Saloy  vs.  Chexnaidre;  29  A.  721,  Ludelina: 
vs.  Felton  and  Husband ;  12  A.  77,  Audiich 
vs.  Laniothe;  13  A.  470,  Snoddy  vs.  Bra- 
shear. 

Sucb  mortgage  is  not  null,  but  affects  her 
interest  only  as  determined  by  settlement 
of  community.  37  A.  915,  Dickson  vs. 
Dickson. 

Can  widow  in  community  mortgage  her 
interest  in  any  particular  property  of  the 
community?  33  A.  1244,  Dickson  vs. 
Dickson;  31  A.  52,  Wisdom  vs.  Buckner. 


The  widow  who  sells  any  part  of  the 
community  property  thereby  accepts.  29 
A.  719,  Ludellng  vs.  Felton. 

As  she  does  by  mortgaging  her  undivided 
half  of  a  certain  piece  of  community  prop- 
erty.   31  A.  493,  Gestae  vs.  Florane, 

And  before  liquidation  of  community 
such  moTt^fe  is  invalid,  and  its  execution, 
may  be  enjoined  by  heirs.    Id. 

Pending  administration  and  settlement 
of  the  community,  the  wife  can  not  mort- 
gage or  sell  any  of  its  effects,  so  as  to  de- 
feat its  creditors.  Any  rights  granted  by 
her  are  subordinate  to  the  claims  of  com- 
munity creditors.  32  A.  162,  Durham  vs. 
Williams. 


Art.  2413  [2382].  Inventory  Necessary  to  Right  of 
Renouncing.  The  surviving  wife,  who  wishes  to  preserve  the 
power  of  renouncing  the  community  of  gains,  must  make  an 
inventory  within  the  delays  and  with  the  formalities  prescribed  for 
the  beneficiary  heir. 

C.  N.  1456;  3  A.  269;  12  A.  76;  3  N.  S.  622,  Flood  vs.  Shaunherg. 


Under  the  old  law,  as  given  hy  this  arti- 
cle, the  wife  could  still  not  accept  under 
benefit  of  inventory.  3  A.  270,  Monget  vs. 
Pate. 

But  this  has  been  changed  by  Act  4  of 
1882,  p.  5.    See  2410  and  notes. 

A  surviving  husband  is  personally  and 
individually  responsible  for  the  payment  of 


the  debts  of  the  community,  while  the  wife 
is  only  contingently  liable  therefor,  and  the 
latter  may  relieve  herself  by  making  a  re- 
nunciation of  her  interest  in  the  communi- 
ty property,  and  after  her  death  her  heirs 
may  relieve  themselves  either  by  renounc- 
ing her  succession  or  accepting  it  wiih 
benefit  of  inventory.  43  A.  234,  Landreux 
et  al.  vs.  Louque. 


Art,  2414  [2383].  Delay  for  Renouncing.  She  ought  also 
to  make  her  renunciation  within  the  same  delays  which  are  allowed 
for  the  beneficiary  heir  to  explain  his  intentions. 

After  the  expiration  of  these  delays,  she  may  be,  in  the  same 
manner,  forced  to  make  her  decision,  and  judgment  may  be  rendered 
against  her  as  a  partner,  unless  she  renounces. 


1050;  ex.  1467;  2  A.  675. 

The  widow  may   renounce  at  any  time 
before    a  final   judgment   has  been  pro- 


nounced   aj2^aln.«t    her   as  widow   in  com- 
munity.   28  A.  849,  Ludeling  vs.  Felton. 


Art.  2415  [2384].     Renunciation  —  How  Made.     The 

renunciation  of  the  partnership  by  the  wife  must  be  made  before  a 
notary  or  a  parish  recorder,  and  two  witnesses. 


1017. 


Art.  2416  [2385].  Wife's  Clothing  Hers— Not  Inven- 
toried. Her  linen  and  clothes  shall  not,  in  any  case,  be  com- 
prised in  the  inventory;  she  has  a  right  to  take  them  without  an 3^ 
formality. 


See  23(J9. 
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Op  the  Community  or  Partnership.  Art.  2420. 

Art.  2417  [2386].  Judgment  against  Widow  as  Partner 
Precludes  Renunciation.  The  widow  above  the  age  of  majority, 
who  has  allowed  a  judgment  to  pass  against  her  as  a  partner,  by  a 
court  of  general  jurisdiction,  shall  lose  the  power  of  renouncing. 

ex.  1455;  20  A.  39. 

When  sued  as  widow  in  community  the 
general  denial  admits  her  acceptance.  30 
A.  928,  Edwards  vs.  Ricks. 

2418  [2387].  Renunciation  Ineffectual  Where  Widow 
has  Disposed  of  Any  Community  Property.  The  widow  who 
has  concealed  or  made  away  with  any  of  the  effects  of  the  part- 
nership or  community  of  gains,  is  declared  to  be  a  partner  in 
community,  notwithstanding  her  renunciation.  It  is  the  same 
with  respect  to  her  heirs. 

C.  X.  1460  (lit,) ;  5  A.  629;  12  A.  7C;  1  L.  206,  Ford  vs.  Ford. 


If  widow  take  an  active  concern  In  af- 
fairs of  community  and  don't  take  an  in- 
ventory before  renouncing,  etc.,  she  is 
liable.    12  R.  113,  Lynch  vs.  Benton. 

Widow  can  not  be  charged  by  adminis- 
trator with   one-half  of  a  particular  debt. 


She  is  only  liable  for  one -half  after  settle- 
ment of  concern  like  a  partner.  1  R.  383, 
Jeandron  vs.  Boudraux. 

The  widow  is  not  liable  where  she  simply 
preserves  the  thing.  4  A.  328,  Houbiian 
vs.  Rivollet. 


Art.  2419  [2388].  When  Widow  Dies  Within  Delay 
for  Deliberating.  If  the  widow  dies  before  the  expiration  of  the 
above  fixed  delay,  without  having  made  or  closed  the  inventory, 
the  heirs  shall  be  allowed,  for  the  purpose  of  making  or  closing  it, 
another  term  of  equal  length,  to  begin  from  the  day  of  the  death 
of  the  widow,  and  of  thirty  days  more  to  deliberate,  after  the  in- 
ventory shall  have  been  closed. 

If  the  widow  dies  after  the  inventory  was  closed,  her  heirs 
shall  be  allowed  to  deliberate  another  term  of  thirty  days,  to  begin 
from  her  death. 

They  may,  however,  renounce  the  partnership  or  community 
of  gains,  according  to  the  forms  above  established. 

lOoO:  C.  N.  1461. 

Art.  2420  [28891^  Wife  Separated  from  Bed  and  Board 
Presumed  to  Have  Renounced.  The  wife,  separated  from  bed 
and  board,  who  has  not  within  the  delays  above  fixed,  to  begin  from 
the  separation  finally  pronounced,  accepted  the  community,  is  sup- 
posed to  have  renounced  the  same ;  unless,  being  still  within  the 
term,  she  has  obtained  a  prolongation  from  the  judge,  after  the 
husband  was  heard,  or  after  he  was  duly  summoned. 

155;  C.  X.  1403;  13  A.  387;  12  A.  70:  11  A.  70,  Herman  vs.  Theurer;  15  A.  410,  Ewing 
vs.  Altiueyer,  5  Marcade,  p,  004. 

Finally  pronounced  means  the  thinir  ad-      concerned   by   Act   No.  4  of   1882.    42  A 
judged.    Trop.,  n.  1679.  600,  004,  Weller  vs.  ^  on  Hoven. 

Wife  is  presumed  to  have  renounced.    40 
2420  li  not  repealed  so  far  as  delays  are  j   A.  1213,  Spencer  vs.  Sheriff  et  al. 
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Art.  2421.  Civil  Code  op  Louisiana. 

Art.  2421  [2390].  Creditors  Defrauded  byRenunciation 
may  Avoid.  The  creditors  of  the  wife  may  attack  the  renuncia- 
tion, which  may  have  been  made  by  her  or  by  her  heirs  with  a  view 
to  defraud  her  creditors,  and  accept  the  community  of  gains  in  their 
own  names. 

C.  X.  1464  (substantial). 
Widow  may  sell  her  interest  subject  to 
debts.     It   may    be    seized.     42    A.    178, 
Webre  vs.  Lorio. 

Art.  2422  [2391.]  Maintenance  of  Widow  During  Delay 
for  Deliberation.  The  widow,  whether  she  accept  or  renounce, 
has  a  right,  during  the  delays  which  are  granted  to  her  to  make  an 
inventorj'  and  deliberate,  to  receive  her  maintenance  and  that  of  her 
servants  out  of  the  provisions  in  store  ;  and  if  there  be  none,  she 
has  a  right  to  borrow  on  account  of  the  common  stock,  on  the  con- 
dition, however,  of  using  the  privilege  with  moderation. 

She  owes  no  rent  for  the  residence  she  may  have  made,  during 
such  term,  in  a  house  appertaining  to  the  community  or  belonging 
to  the  heirs  of  the  husband  ;  and  if  the  house,  which  both  husband 
and  wife  did  inhabit  at  the  time  of  the  dissolution  of  the  marriage, 
was  rented  by  them,  the  wife  shall  not  contribute,  during  the  same 
term,  to  the  payment  of  the  rent,  which  shall  be  taken  out  of  what 
belongs  to  the  whole. 

C.  X.  1465;  49  A.  15H2,  State  ex  rel.  Toussaint  ys.  Judge  et  al. 
29  A.  714.  See  Succession  of  Bofenscher.    | 

Art.  2423  [2392].     Widow's  Heirs  may  Renounce.     In 

case  of  the  dissolution  of  the  marriage  by  the  death  of  the  wife,  her 
heirs  may  renounce  the  partnership  or  community  of  gains,  within 
the  term  and  according  to  the  forms  which  the  law  prescribes  to 
the  surviving  wife. 

C.  X.  146G;  3  M.  119,  Pizerot  vs.  Menlllon;  4  M.  651.  Gale  vs.  Davis. 


SECTION  2. 
Of  the  Modified  or  Limited  Community. 

Art.  2424  [2H93].  Community  may  be  Modified  by 
Contract.  Married  persons  may,  by  their  marriage  contract, 
modify  the  legal  community,  as  they  think  fit,  either  by  agreeing 
that  the  portions  shall  be  unequal,  or  by  specifying  the  property, 
belonging  to  either  of  them,  of  which  the  fruits  shall  not  enter  into 
the  partnership. 

2332;  0.  N.  1497;  17  L.  252;  31  A.  106;  1  X.  S.  4b*5,  Parquin  vs.  Finch. 
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Of  the  Co^imunity  or  Partnership. 


Art.  2426. 


CHAPTER  4. 
Of  the  Separation  of  Property  Prayed  for  by  the  Wife  During  Marriage, 

Art.  2425  [2399].  Causes  giving  Wife  Right  to  De- 
mand. The  wife  may,  during  the  marriage,  petition  against  the 
husband  for  a  separation  of  property,  whenever  her  dowry  is  in 
danger,  owing  to  the  mismanagement  of  her  husband,  or  other- 
wise, or  when  the  disorder  of  his  affairs  induces  her  to  believe 
that  his  estate  may  not  be  sufficient  to  meet  her  rights  and  claims. 

23(56,  23^7,  23)1;  Spiaiih  Cjde  U32;  24  A.  75;  25  A.  319;  O.  C.  341,  a.  8t5;  [Vy  A 
205,  Chaffe  vs.  Forsheiioer;  10  L.  138,  Haines  vs.  Bryan;  8  N.  S.  231,  Guilbeau  vs.  Cor- 
mier; 7  A.  343,  Penn  vs.  Crockett;  C.  X.  1443;  10  A.  272;  23  A.   277,  319;  24  A.  75,    138. 


Husband  can  not  sue  wife  during  marriage 
for  separation  of  goods  even  when  she  is 
insane.  12  A.  145,  Hotard  vs.  Hotard;42 
A.  101)1,  Smith  vs.  Reddick. 

Where  marriage  was  contracted  here,  the 
conduct  of  husband  after  removal  to  foreign 
countries,  may  give  rise  to  the  action  on 
return  of  wife  to  the  domicile  of  marriage. 
142. 

Evidence  offered  on  the  trial  of  a  suit  by 
one  of  the  heirs  of  a  succession  against  the 
surviving  widow  of  the  deceased,  for  the 
purpose  of  compelling  her  to  include  in  the 
inventory  property,  which  she  claimed  as 
part  of  her  separate  estate,  is  inadmissible 
on  the  trial  of  an  issue  growing  out  of  an 
opposition  to  her  account  for  the  rejection 
of  a  moneyed  claim  for  her  paraphernal 
rights  against  the  community.  37  A.  104, 
Succession  of  Rieger. 

Wife  may  sue  where  circumstances  re- 
quire it  in  order  that  she  may  enjoy  the 
fruits  of  her  separate  estate.  40  A.  325, 
Brown  *fe  Learned  vs.  Smith. 

What  is  necessary  to  bind  separate  prop- 
erty at  common  law.  1 14  U.  S.  430,  Dodge 
vs.  Knowles. 

Judgment  as  to  third  persons  only  proves* 
rem  ipsam,  SS  A.  Sl^,  Carroll  vs.    Cocker- 
ham;  sees  A.  100;  8  A.   27;  5  A.  3;   19  A. 
94;  5  A.  135;  6  A.  46;  10  A.   87;  28  A.  546. 

Separation  without  foundation  null.  The 
decree  of  separation  should  be  based  upon 
some  valid  ground  after  Indebtedness  or 
because  the  wife  has  separate  industry.  7 
A.  93,  Webb  vs.  Feet. 

Where  wife  has  an  occupation.  2  Zach., 
p.  196. 

Wife  can  not  claim  alimony  save  as  an 
incident  to  suit  for  separation  from  bed 
and  board.  42  A.  1071,  Carroll  vs.  Carroll. 


Husband  may  surrender  administration  to 
wife  without  suit.  McGloin's  Rep.  270, 
Court  of  Appeals,  Brown  vs.  Penn. 

When  wife  may  sue  for  separation, 
though  she  brought  no  dowry.  6  R.  342, 
Davock  vs.  Da^cy;  7  A.  343,  Penn  vs. 
Crockett. 

Where  wife  sues  for  less  than  Is  due  her, 
she  can  not  afterwards  claim  the  balance. 
25  A.  223,  Stafford  vs.  Stafford;  C.  P.  15(>; 
14  L.  140. 

A  subsequent  creditor  can  not  attack  a 
judgment  regularly  rendered  before  his 
debt  was  incurred.  The  wife  separated  in 
property  has  the  right  to  buy  property  in 
her  own  name.  3y  A.  780,  Lewis  vs.  Peter- 
kin. 

0/i?e«i)ro6andi  on  attacking  party.    Ilkl 

Subserjuent  creditors  can  not  contest  a 
judgment  for  want  of  publication.  40  A. 
325,  Brown  &  Learned  vs.  Smytbe. 

The  discontinuance  of  the  demand  for 
separation  of  property  carries  with  It  the 
discontinuance  of  the  demand  for  money 
judgment.  32  A.  475,  Vredenburg  vs.  Be- 
han. 

In  suit  for  separation  of  property,  bur- 
den of  proof  is  on  wife  to  show  disorder  of 
her  husband ^s  affairs  and  clear  proof  of 
husband's  Indebtedness  to  her.  46  A.  1214, 
Bransford,  Wife,  vs.  Husband. 

In  default  of  proof  of  husband's  financial 
embarrassment,  the  wife  should  be  non- 
suited.   33  A.  1051,  Hendricks  vs.  Wood. 

But  If  his  affairs  are  embarrassed,  she  is 
entitled  to  a  judgment  of  separation  of  prop- 
erty, though  he  owes  her  nothing.  31  A. 
672,  Vlckers  vs.  Block,  B  Ittin  &  Co. 


Art.  2426  [2400].  Id.  The  neglect  to  reinvest  the  dotal 
effects  of  the  wife,  in  cases  where  the  law  directs  such  reinvest- 
ment, is  also  sufficient  cause  for  the  wife  to  demand  a  separation  of 
property. 


C.  X.  1443. 
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Art.  2427. 


Civil  Code  of  Louisiana. 


Art.  2427  [2401].  Valid  Only  When  Decreed  by  Court, 
After  Hearing  Both  Parties.  The  wife  must  petition  for  the 
separation  of  property,  and  it  can  only  be  ordered  by  a  court  of 
justice,  after  hearing  all  parties.  It  can,  in  no  case,  be  referred  to 
arbitration. 

Every  voluntary  separation  of  property  is  null,  both  as 
respects  third  persons  and  the  husband  and  wife  between  them- 
selves. 

140;  C.N.  1443;  O.  C.  342,  a.  87;  15  A.  81,  Ralford  vs.  Thorn. 


Even  the  decree  must  be  rendered  on 
facts  and  not  agreements.  6  A.  632,  Jones 
vs.  Morgan. 

Wife  can  not  go  behind  judgment  of  sep- 
aration and  claim  more,  to  the  injury  of 
other  creditors.  25  A.  223,  Stafford  vs.  Staf- 
ford, C.  P.  156;  11  R.  445,  Broussard  vs. 
Broussard. 

For  old  Spanish  law.  2.  L.  552,  Labbe's 
Heirs  vs.  A  bat  et  al. 

Judgment  not  conclusive  against  wife. 
11  R.  445,  Broussard  vs.  Her  Husband. 

The  judgment  proves  only  rem  ipaam  as 
to  creditors;  if  attaclced  the  wife  must 
prove  it  correct.  38  A.  813,  Carroll  vs. 
Cockerham;  31  A.  404,  Darcy  &  Wheeler 
vs.  Labennes. 

Where  the  husband  has  made  a  surrender 
and  the  wife  sets  up  a  money  demand 
against  him,  his  syndic  is  a  necessary  party 


to  the  suit.  The  syndic  may  make  any 
proper  defence  to  her  claim.  36  A.  217, 
Scheen  vs.  Ohaffe. 

One  who,  as  judge,  has  rendered  a  judg- 
ment of  separation,  can  not  afterwards,  in 
hie  own  suit,  set  up  the  nullity  of  such  judg- 
ment.   29  A.  294,  Osborn  vs.  Segras. 

When  husband  accepts  service  of  wife's 
petition  this  is  sufficient  authorization  for 
her  to  sue.    31  A.  663,  Spivey  vs.  Wilson. 

A  judgment  of  separation  based  exclu- 
sively on  husband^s  testimony  is  an  absolute 
nullity,  and  mav  be  collaterally  attacked. 
30  A.  1282,  Wilfis  vs.  Ward. 

So  a  money  judgment  against  the  hus- 
band, based  merely  on  his  answers,  is  null. 
27  A.  193,  Heyman  V8.  Sheriff. 

But  a  consent  judgment  is  valid  if  the 
wife's  claims  are  real.  30  A.  746,  Lehman, 
Abraham  &  Co.  vs.  Levy. 


Art.  2428  [2402].  Null  if  Not  Executed  by  Satisfac- 
tion of  Wife's  Claims.  The  separation  of  property,  although 
decreed  by  a  court  of  justice,  is  null,  if  it  has  not  been  executed 
by  the  payments  of  the  rights  and  claims  of  the  wife,  made  to 
appear  by  an  authentic  act,  as  far  as  the  estate  of  the  husband  can 
meet  them,  or  at  least  by  a  bona  fide  non-interrupted  suit  to  obtain 
payment. 

C.  N.  1444;  11  L.  533,  537;  7  R.  73;  1  A.  308;  4  A.  513;  6  A.  213;  10  A.  688;  13  A* 
474;  28  A.  845;  O.  0.  343,  a.  88;  27  A.  193,  Heyman  vs.  Sheriff;  28  A.  161,  Succession  of 
Hearing;  1  R.  367;  1  R.  431 ;  34  A.  690,  Chaffe,  Jr..  Syndic,  vs.  Scheen  and  husband. 

746,  Lehman,  Abra- 


Where  a  judgment  remained  unexecuted 
till  dissolution  of  marriage  by  death,  it  is 
null  not  only  as  to  creditors,  but  between  the 
parties  also.    1  A.  309,  Handy  vs.  Sterling. 

Unless  followed  by  prompt  execution  a 
judgment  of  separation  is  null.  27  A.  193, 
Heyman  vs.  Sheriff;  27  A.  403,  Morrison 
vs.  Citizens*  Bank. 

Execution  after  four  years  is  not 
*'  prompt.''  31  A.  404,  Darcy  &  Wheeler 
vs.  Labennes. 


year.    34    A.   684, 
346,  Nachman  vs. 


Xor  even  after  one 
Chaffe  vs.  Scheen:  28  A 
LeBlanc. 

But  failure  to  execute  does  not  impair 
wife*s  claims  or  prevent  her  from  bringing 


a  second  suit.  30  A. 
ham  &  Co.  vs.  Levy. 

Nor  is  it  necessary  to  record  the  judgment, 
or  issue  execution,  or  make  a  notarial  act  of 
transfer  where  there  is  no  money  judg- 
ment. 31  A.  469,  Hardie  vs.  Turner.  Wilson 
&Co. 

I  Where  judgment  decrees  separation  of 
I   property  and  payment  of  a  certain  sum  by 

the  husband,  failure  to  execute  annuls  the 
I  money  judgment,  but  not  the  separation. 

35  A.  205,   Chaffe  vs.   Forcheimer;  31   A. 

672,  Vlckers  vs.  Block,  Britton  &  Co. 

When  the  husband  is  insolvent  a  judg- 
ment will  not  be  declared  null  for  want  of 
execution.  13  A.  474,  Holmes  vs.  Barbln. 
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Op  the  Community  or  Partnership. 


Art.  2431. 


Prom  the  3d  of  July  to  October  28th  fol- 
lowiDjc  is  cot  too  loD^  a  period  for  the  wife 
to  commence  proceedings  under  her  judg- 
ment.   7  R.  73,  Fulton  vs.  Her  Husband. 

Onus  probandi  on  attacking  party.  39  A. 
780,  Lewis  vs.  Peterkin.  This  seems  to 
conflict  with  6  A.  734,  Hanna  vs.  Pritchard. 

If  the  judgment  Is  not  executed,  wife  m'»y 
disregard  it  and  sue  de  novo,  .23  A.  572, 
Spires  r».  McKelvy, 

Where  wife  sues'for  less  than  is  due  her 


she  can  not  claim  balance.    25  A.  223.  Staf- 
ford vs.  Stafford;  C.  P.  156;  14  L.  140. 

One  vear's  prescription  to  creditor's  ac- 
tion.   1994. 

Dalion  en  paiement  of  husband  to  wife 
sustHined.  25  A.  341,  E.  Newman  &  Co. 
vs.  Eaton  and  Wife. 

Effect  as  to  third  persons.  28  A.  854,  Paul 
vs.  Hoss. 

This  article  [2428]  appliea  to  judgments 
for  money  only.  0  A.  632,  Jones  vs.  Mor- 
gan. 


Art.  2429  [2403].  Publication.  The  separation  of  prop- 
erty, obtained  by  the  wife,  mnst  be  published  three  times  in  the 
public  newspapers,  at  farthest  within  three  months  after  the  judg- 
ment which  ordered  the  same. 

If  there  be  no  paper  published  in  the  place  where  the  judg- 
ment is  rendered,  the  publication  must  be  made  in  that  which  is 
published  in  the  place  nearest  to  it. 

(Amended)  11  A.  696;  15  A.  81;  27  A.  193;  15  A.  87. 


Publication.  3R.  328,  Marshall  vs.  Mullen. 

Want  of  publication  can  not  be  set  up  as 
a  nullity  by  a  creditor  whose  claim  arose 
after  judgment.  40  A.  325,  Brown  & 
Lear-ned  vs.  Smythe. 

Want  of  publication   does  not  render  it 


ipso  facto  void,  1  N.  S. 
Davis. 


568,  Turnbull   vs. 


Want  of  publication,  unless  shown  to  have 
been  fraudulent  and  injurious  to  third  per- 
sons, is  not  a  cause  of  absolute  nullity.  40 
A.  326,  Brown  &  Learned  vs.  Smythe. 


Art.  2430  [2404].  Wife  may  Still  Accept  Community, 
and  Retake  Separate  and  Dotal  Property.  The  wife,  who  has 
obtained  the  separation  of  property,  may,  nevertheless,  accept  the 
partnership  or  community  of  gains,  which  has  existed  till  that  time,  ' 
if  it  be  to  her  interest  so  to  do,  and  upon  her  contributing,  in  case 
of  acceptance,  to  pay  the  common  debts. 

She  retakes,  also,  her  dowry* and  all  she  brought  in  marriage, 
or  which  she  acquired  separately  during  the  marriage  by  inherit- 
ance or  otherwise. 

2420;  C.  N.  1463;  9  A.  168;  12  A.  76;  13  A.  470;  O.  C.  342,  a.  90;  42  A.  1062,  Mrs. 
Smith  vs.  Reddick. 

Wife  may  accept  the   community  with      cohabiting  with  him,  are  justly  regarded 
benefit  of  inventory.    Act  4  of  1882,  p.  5.  with  suspicion.    94  U.  S.  584;  25  F.  R.  ISO, 

Union  Trust  Co.  vs.  Fisher. 

Purchases  of  real  or  personal  property, 
made  during  coverture,  by  the  wife  of  in-  Judgment  of  separation  dissolves  corn- 

solvent  debtor,  end  with  her  earnings  while      munity.    15  A.  563,  Holmes  vs.  Barbin. 


Art.  2431  [2405] .  Does  not  Give  Rights  of  Surviving 
Wife,  but  Same  are  Preserved.  The  separation  of  property 
does  not  impart  to  the  wife  any  of  the  rights  of  a  surviving  wife ; 
but  she  preserves  the  right  of  exercising  them,  in  case  of  the  death 
of  her  husband. 


C.  N.  1452;  O.  C.  342,  a.  92;  42  A.  1062,  Smith  vs.  Reddicli,  her  husband. 

608 

Digitized  by 


Google 


Art.  2431.  Civil  Code  of  Louisiana. 

Art.  2432  [2406].  Judgment  Retroactive  to  Filing  of 
Petition,  The  judgment  which  pronounces  the  separation  of 
propert3%  is  retroactive  as  far  back  as  the  day  on  which  the  petition 
for  the  same  was  filed. 

48  A.  696,  Uewett  et  al.  vs.  Williams  et  al.;  6  R.  627;  O.  C.  342  a.  93;  C.  X.  1445  (lit. 
translation  of  last  clause) ;  2  Toul.  98;  12  Toul.  3S4;  13  Toul.  82,  94  and  136.  !See  31  A. 
672,  Vicliers  vs.  Blocls  &  Co. 

Mandate  to  the  husband  implied.  2  Zaeh.  ]  for  cash  or  on  credit.    37  A.  187,  Chaffe  vs. 

p.  52,  note  5.  ,   De   Moss.    See,  aUo,  33  A.  160,  Miller  vs. 

_          .                       .                              ,  Handy;  34  A.  9;5,  Forbes  vs.  Layton. 
The  wife  separate  in  property  may  buy 

Art.  2433  [2407].  Wife's  Creditors  can  not  Obtain,  but 
Exercise  her  Rights  on  Failure  of  Husband.  The  personal 
creditors  of  the  wife  can  not,  without  her  consent,  petition  for  a 
separation  of  property  between  her  and  her  husband. 

Nevertheless,  in  case  of  the  failure  or  discomfiture  of  the  husband, 
they  may  exercise  the  rights  of  their  debtor  to  the  amount  of  their 
credits. 

O.  C.  342,  a.  94;  C.  N.  1446  (lit.);  6Toul.  395;  7  Toul.  314;  13  Toul.  00. 

Art.  2434   [2408].     Husband's  Creditors   may  Object, 

The  creditors  of  the  husband  maj^  objeet  to  the  separation  of  prop- 
erty, decreed  and  even  executed  with  a  view  to  defraud  them.  They 
may  even  become  parties  to  the  suit  for  a  separation  of  property, 
and  be  heard  against  it. 

C.  N.  1447;  C.  P.  571;  10  K.  74;  11  A.  696;  14  A.  49;  15  A.  33,81;  19  A.  118,  190;  23 
A.  319;  24  A.  49;  O.  C.  342,  95. 

The  transfer  by  the    husband    may  be  !   the  forms  according  to   laWr      40  A.  437' 

good,  though  the*  judgment  is  null.    30  A.  '  Succession  of  D^jan. 

745,  Lehman,  Abraham  &  Co.  vs.  Levy.  '       Prescription  to  creditor's  ac  ion  to  annul 

dation  en  paiement  is  one  year,  where  the 

A  creditor  of  the  husband,  whose  claim  ,   contract  was  real  and  not  whollv  simulated, 

had  not  arisen  at  the  time  of  judgment,  39  A.  608,  Rensbaw  vs.  Dowty;   34  A.  347, 

can   not  collaterally  attack  it.      39  A.  780,  Britto  vs.  Fabre:  24     A.  622,  Powell  vs. 

Lewis  vs.  Peterkin.  O'Xell. 

Unless  for  absolute  nullities.     40  A.  326,  ^""^^.^ ^UltllZJ?^^^^ 

Brown  .t  1  earned  vs  Smvthe  separation  of  properly  Is  one  year  from  date 

i$rouncVi.earnea%s.  ^m}tne.  ,  ^^    ^^^   judgment.      31    A.   404,  Darcy  & 

Simple  heirs  at  law   (not  forced  heirs)  Wheeler  vs.  Labennes. 

can  institute  no  attack  on  a  judgment  of  As     against    creditors,    the    wife    must 

separation  of  property   whif^h  the  person  affirmatively  prove  the  validity  of  her  judg- 

under  whom   they  claim,  were  he  or  she  '   ment.    She  may  introduce  new  evidence  to 

alive,  could  not,  such  inquiry  reslricted  to  that  end.    28  A.  546,  Id.,  Powlis  vs.  Cook; 

this:     Had   the  court  jurisdiction?      Were  35  A.  741,  Friedlander  vs.  Brooks. 

Art.  2435  [2409].  Wife  Bound  for  Share  of  Household 
Expenses  after  Obtaining.  The  wife,  who  has  obtained  the 
separation  of  property,  must  contribute,  in  proportion  to  her  fortune 
and  to  that  of  her  husband,  both  to  the  household  expenses  and  to 
those  of  the  education  of  their  children. 

She  is  bound  to  support  those  expenses  alone,  if  there  remains 
nothing  to  her  husband. 
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Op  the  Community  or  Partnership. 


Art.  2437. 


2389;  2395;  120;  119;  19  L.  558,  579;  6  A.  199;  10  A.  554;  13  A.  626;  U  A.  281,  419; 
21  A.  625;  0.  C.  342,  96;  C.  X.  1448  (*^du  mari");  13  Toul.  160;  30  A.  562,  McElvin  vs. 
Taylor. 


Where  the  wife  is  not  separate  and  the 
husband  administers.  13  A.  593,  Lobit  and 
Oharpentier  vs.  Uarman. 

A  married  woman,  separate  in  property, 
can  buy  for  cash  or  credit  for  her  separate 
account  and  the  propertv  becomes  para- 
phernal. 37  A.  186,  Chaffe  &  Sons  vs.  De 
Moss. 


Wife  of  insolvent  husband  is  liable  for 
household  expenses  and  these  of  cultivat- 
ing her  plantation.  30  A.  562,  McElvin  vs. 
Taylor;  29  A.  333,  see  Hardin  vs.  Wolf  & 
Cerf. 


Art.  2436  [2410] .  Gives  Wife  Administration,  but  Does 
not  Increase  Powers  over  Immovables.  The  wife  separated 
in  property  has  again  the  free  administration  of  her  estate.  She 
may  dispose  of  her  movable  property  and  alienate  the  same.  She 
can  not  alienate  her  immovable  property  without  the  consent  of  her 
husband,  or,  if  he  should  refuse  it,  without  being  authorized  by  the 
judge. 

(Amended)  123-125-127;  1316;  C.  P.  106,  118;  2  A.  771;  R.  S.  416;  O.  C.  342,  a.  96; 
Act  of  1828,  p.  162,  sec.  2;  Act  of  1820,  April  1;  C.  N.  1449;  2  Toul.  20;  4  Toul.  409;  12. 
Toul.  147;  14  Toul.  275. 

Purchases  by  the  wife,  after  a  judicial 
separation  of  property,  are  presumably 
hers.  The  burden  of  proof  is  on  the  cred- 
itor who  alleges  they  are  not.  39  A.  780, 
Lewis  vs.  Peterkin. 

And  to  such  purchases  neither  the  hus- 
band nor  his  heirs  at  law  can  lay  any  claim. 
40  A.  438.  Succession  of  Dejan. 


But  husband  under  a  general  mandate 
can  not  bind  wife  by  drawing  bills  of  ex- 
change. 39  A.  815,  Folger  &  Co.  vs.  Peter- 
kin. 

A  married  woman  separated  in  property 
and  administering  her  own  affairs  is  liable 
on  her  note  without  proof  that  it  inured  to 
her  separate  benefit.  33  A.  1168,  Cormier, 
AduMnistratrix,  vs.  De  Valcourt,  Adminis- 
trator. 


Art.  2437.  When  Acts  Justifying  Committed  while 
Husband  and  Wife  Abroad.  Whenever  a  marriage  shall  have 
been  contracted  in  this  State,  and  the  husband,  after  such  marriage, 
shall  remove  or  shall  have  removed  to  a  foreign  countr}'  with  his 
wife,  if  the  husband  shall  behave  or  have  behaved  towards  his  wife 
in  said  foreign  country  in  such  a  manner  as  would  entitle  her, 
under  our  laws,  to  demand  a  separation  of  property,  it  shall  be 
lawful  for  her,  on  returning  to  the  domicile  where  her  marriage 
was  contracted,  to  institute  a  suit  there  against  her  husband  for  the 
purposes  above  mentioned,  in  the  same  manner  as  if  they  were  still 
domiciliated  in  said  place.  In  such  cases  an  attorney  shall  be 
appointed  by  the  court  to  represent  the  absent  defendant;  the 
plaintiff  shall  be  entitled  to  all  the  remedies  and  conservatory 
measures  granted  by  law  to  married  women,  and  the  judgment 
shall  have  force  and  effect  in  the  same  manner  as  if  the  parties 
had  never  left  the  State. 

(New  Article)  142;  R.  S.  1719;  Acts  1855.  p.  9. 

Meanins:  of  return  to  domicile.  44  A.  120, 
Hyman.  Lichstenstein  &  Co.  vs.  Schlenker 
<t  Hirch. 
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Art.  2438. 


Civil  Code  of  Louisiana 


TITLE  Vll. 

OF  SALE. 

CHAPTER  I. 


Of  the  Nature  and  Form  of  the  Contract  of  Sale, 

Art.  2438  [2413].  Subject  Generally  to  Rules  Under 
''Conventional  Obli (Rations."  In  all  cases,  where  no  special 
provision  is  made  under  the  present  title,  the  contract  of  sale  is 
subjected  to  the  general  rules  established  under  the  title  :  Of  Con- 
ventional Obligations, 

2467,  2516,  2547;  C.  X.  1024;  12  R.  474.    Succeegors  or  ayants   cause.  1  Zach.  14t>, 


150. 

A  sale  for  an  amount  to  be  fixed  by  ex- 
perts to  be  chosen  by  the  parties  subse- 
quently, is  void,  and  damages  can  not  be 
recovered  against  the  party  refusing  to 
appoint  the  expert.  Journal  du  Palais 
(1878),  p.  1139,  case  of  Ephraim  C.  Lenoir, 

Sale,  letting  and  hiring,  emphyteusis, 
partnership  and  mandate  are  consensual 
contracts. 

The  objects  of  a  contract  of  sale  are  the 
thing  and  the  price. 

No  one  can  transfer  a  greater  right  than 
he  himself  has,  except  where  the  neglect  of 
some  formality  required  by  law  has  sub- 
jected the  owner  of  an  incumbrance  on  the 
property  sold  to  a  loss  of  his  right  in  favor 
of  a  purchaser.    See  2016. 

The  conveyance  of  property  in  the  form 
of  a  sale  does  not  vest  the  ownership  in  the 
apparent  buyer  if  the  deed  was  really  in- 
tended by  both  parties  to  be  a  mortgage. 
38  A.  154,  Ciozier  vs.  Ragan. 

When  through  a  tax  sale  a  taxpayer  is 
apparently  divested  of  title,  and  by  a  sub- 
sequent title  for  a  price  about  equal  to  the 
taxes  paid  he  is  reinvested  with  a  new 
title,  a  fair  presumption  is  raised  of  the  tax 
debtor's  intention  to  clear  the  land  of  some 
incumbrance.  In  such  case  these  proceed- 
ings and  sale  only  have  the  effect  of  paying 
the  taxes,  and  leave  the  title  where  it  was 
before.  41  A.  649,  Montgomery  vs.  Whit- 
field. 

How  a  simulated  sale  may  be  proved.  41 
A.  719,  Lampton  vs.  State  National  Bank. 

Id  quod  nostrum  est,  sine  facto  nostro  ad 
alium  transferri  non  potest.  L.  60,  T.  17, 
1.11. 

Dans  le  sens  le  plus  large.  Ton  entend 
par  la  tout  chan^ment  que  nous  op^rons 
dans  nos  rapports  jurisdiques,  aussi  bien  le 
transfert,  d'un  droltjen  faveur  d'une  autre 


personne  que  larenonciation  a  ce  droit.  I'es- 

tablissement  d'une  servitude,  d*un  droit  de 

gage  ou  hypotbeque,  et  la  acceptation  d*un 

payementi    dans   un   sens   plus   restrient, 

Talienation  est  le  transfert  et  la  cession 

I  d'un  droit  et  dans  le  sens  le  plus  etroit 

I  l*alienation  d'une  chose  est  la  transmission 

I  de  la  propriety  a  un  autre.    Mack.  102,  Set*. 

193,  Partle  generale. 

Simula Tio n.— Contractus  imaginarie 
etiam  in  emptionibus  juris  vinculum  non 
obtinent  cum  fides  facti  simulatur  non  in- 
tercedente  veritate.   L.  44,  T.  7,  1.  54. 

If  the  parties  disguise  a  contract  under 
the  form  of  another  agreement  the  act  must 
be  considered  according  to  the  principles 
of  the  real  contract.  It  is  valid  if  not  con- 
trary to  law.  Mack.  200,  Sec.  395.  Partie 
Speciale.  See  1847  and  notes,  and  1970  and 
notes. 

Implied  Sale.— To  receive  goods  from 
a  merchant  without  any  express  promise, 
and  to  use  them,  implies  a  contract  to  pay 
their  pnce  ('*  Value'').  1816. 

Reference  in  an  act  to  a  plan  makes  it  a 
part  of  an  act.  9  A.  445,  Buisson  vs.  McNeil. 

If  sheriff  does  not  take  actual  possession 
under  writ  of  attachment,  the  right  of  at- 
taching creditor  may  be  defeated  by  subse- 
quent sale  without  notice.  7  A.  665,  Good- 
rich vs.  Patiingill. 

Sale  made  between  persons  living  in 
different  countries  is  governed  by  the  law 
of  the  place  where  the  final  assent  it 
given.  8  M.  134,  Whlston  vs.  Stodder.  (This 
only  applies  to  movables.  Lex  ret  sitce  gov- 
erns contracts  relaUng  to  real  estate.) 

Sale  on  samples  by  a  dmmmer  in  Louis- 
iana who  only  refers  proposition  of  buyer 
to  his  house  is  not  a  Louisiana  contract.  41 
A.   1048,  Clafiin  vs.  Mayer.    But  see  10  A. 
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Art.  2439. 


7-iS,  Oorney  &  Co.  vs.  Bobioson  et  ml., 
where  goods  are  shipped  to  drummer  for 
Mle  in  lioaisiana  agent  makes  a  contract 
in  Loaisiana  consammvted  through  him  a 
Louisiana  contract.  36  A.  859,  Mcllvaine 
A  Speigel  vs.  Legare  &  Oodchaux;  81  A. 


599,  Ohaffe  &  Son  vs.  Heyner;  21  A.  412, 
Maillard  vs.  Nihoul. 

Sale  by  a^nt  **  empowered  to  selP'  in 
XiOnisiana  is  a  Louisiana  contract.  47  A. 
1653,  Erman  So  Cohn  vs.  I^ehman ;  47  A.  135. 
McLane  vs.  His  Creditors. 


Art,  2439  [2414].  Definition.  The  contract  of  sale  is  an 
agreement  by  which  one  gives  a  thing  for  a  price  in  current  money, 
and  the  other  gives  the  price  in  order  to  have  the  thing  itself. 

Three  circumstances  concur  to  the  perfection  of  the  contract, 
to- wit :  the  thing  sold,  the  price  and  the  consent. 

43  A.  12,  Collins  vs.  Lottery  Co.;  48  A.  530,  Galliher  vs.  Davidson  et  al.;  2462;  2070; 
Spanish  Code  1445;  1  L.  388;  6L.  346;  1  R.  26;  2  R.  92,  523;  8  R.  331;  6  R.  450;  11  R.  349; 
12  R.  51,  474;  3  L.  116,  Bach  vs.  Hall;  3  L.  535,  Walker  et  al.  vs.  Fort  et  al. ;  4  L.  1  Kalg- 
nan  vs.  Glelses;  5  Partidaf,  T.  5  1.  9;  C.  N.  1583. 


Consent.    1816. 

Prioe  must  be  certain.    2464. 

Conditions.    2013,  2014,  2457. 

Where  contract  states  that  A  has  bar- 
gained. »old  and  delivered  to  B  a  cer- 
tain planution,  etc.,  the  titles  thereto 
^*  to  be  made  at  their  convenience  as 
per  private  agreement,*^  the  contract  is  not 
a  sale,  but  a  mere  agreement  to  sell.  13 
A.  861,  Knox  v».  Payne  A  Harrison:  15  A. 
488,  Garrett  vs.  Crooks;  84  A.  68,  Todd  vs. 
Insaranee  Company;  17.  L.  449;  14  A.  606; 
10  A. 160. 

The  price  must  be  senous,  and  if  it  is  out 
of  all  proportion,  it  invalidates  the  sale, 
thongh  a  sale  without  a  price  may  be  a  do- 
nation.   13  L.  382,  D'Orgenoy  vs.  Droz. 

Price,  real,  just  and  certain.  Heinecctt 
Recitatloneft,  p.  251,  Sec.  909. 

A  sale  to  be  paid  in  future  instalments, 
stating  that  when  payments  are  made,  a 
deed  will  be  given,  is  a  conditional  sale. 
Vendor  who  takes  possession  on  abandon- 
ment of  vendee,  does  not  owe  revenues.  41 
A.  1105.  Baldwin  vs.  Morey. 

Where  ^ult  is  for  damages  for  wrongful 
conversion  of  real  estate  by  city  authority, 
the  receipt  of  damages  by  plaintiff  divests 
him  of  title.  12  R.  453,  Lawrence  vs.  2d 
Mnnicipalitv. 

In  a  petitory  action  on  a  sale  of  all  the 
right,  tide  and  interest  of  A,  it  must  be 
shown  what  his  rights  are  before  recovery. 
14  L.  14,  Bailly  &  Son  vs.  Percy. 

Where  price  was  to  be  left  to  third  per- 
son, who  dies  before  fixing  it,  there  is  no 
sale.  2  H.  526,  Tieman  et  al.  vs.  Martin  et 
al. 

An  act  under  private  signature  providing 
that  in  consideration  of  a  person  named 
paying  a  certain  mortgage  note  on  one- 


half  of  a  plantation,  the  heirs  of  the  de- 
ceased owner  do  transfer  to  him  all  their 
interest  in  said  property,  is  a  sale.  46  A. 
1099,  Warner  et  al.  vs.  Reddy. 

Labor  tickets  will  not  support  either  a 
transfer  of  the  claims  of  the  laborer  with 
subrogation  to  the  merchant  or  a  payment 
with  legal  subreption  by  the  latter.  47  A. 
134,  McLane  vs.  His  Creditors. 

In  dation  en  paiement  as  in  sale  when  ven- 
dora  cknowledges  purchaser's  title  and  holds 
under  for  the  purchaser,  the  delivery  is 
deemed  accomplished.  48  A.  244,  Janbert, 
Tutor,  vs.  Quilter. 

Transfers  by  a  father  to  a  child  designed 
to  provide  for  indebtedness  arising  from 
tutorship  and  intended  as  an  advance  on  the 
eventual  rights  of  child  in  the  succession  of 
the  father,  are  not  sales,  because  no  price  is 
paid.    48  A.  572,  Lamotte  vs.  Lamotte. 

The  assumption  by  the  vendee  of  a  pre- 
existing mortgage  makes  the  amount  of 
such  mortgage  a  part  of  the  price,  secured 
by  the  vendor's  privilege.  The  former 
mortgage  need  not  be  reinscribed,  as  the 
inscription  of  the  act  of  sate  secures  the 
whole  of  the  price.  32  A.  283,  Scionneaux 
vs.  Waguespack;  37  A.  162,  Soulier  vs. 
Banker;  33  A.  965,  Conte  vs.  Cain. 


The  obligation  to  pay  such  assumed 
mortgage  is  prescribed  only  in  ten  years, 
though  represented  by  notes.  32  A.  283, 
Scionneaux  vs.  Waguespack. 

Where  the  consideration  of  the  transfer  is 
to  settle  a  debt  of  the  vendors  on  the  best 
terms  possible,  the  act  Is  not  a  sale  for  want 
of  a  fixed  price.  38  A.  767,  Prude  vs. 
Morris. 

So,  where  property  is  transferred  on  an 
agreement  that  the  transferee  is  to  sell  and 
pay  himself  first  and  then  other  creditors 
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of  transferror,  there  is  do  sale,  there  being 
no  price.  36  A.  489,  Bourg  vs.  liOpez;  35 
A.  108,  Nugent  &  Co.  vs.  Baisson. 

The  price  may  be  paid  in  the  issue  of  full 
shares  of  stock  to  the  vendor.  27  A.  118, 
Edwards  vi.  Briogier,  S.  £.  Co. 


Or  even  In  Confederate  money.  28  A. 
259,  Sholars,  Administrator,  vs.  Hardee. 

Where  the  dominion  and  ownership  of 
the  thing  are  not  transferred  the  contract 
is  not  a  sale.  32  A.  949,  Herold  vs.  Stock* 
well;  1764  (1)  C.  C. 


Art.    2440    [2415].  Of    Immovables— How  Hade.     All 

sales  of  immovable  property  shall  be  made  by  authentic  act  or  un- 
der private  signature. 

Except  as  provided  in  Article  2275,  every  verbal  sale  of  im- 
movables shall  be  null,  as  well  for  third  persons  as  for  the  con- 
tracting parties  themselves,  and  the  testimonial  proof  of  it  shall  not 
be  admitted. 

(Amended)  40  A.  847,  Beer  et  al.  vs.  Leonard;  43  A.  580,  Galliher  vs.  Davidson  et  al.; 
4  A.  269;  14  A.  416;  2255;  2276;  2462;  25  A.  Ill:  2  A.  771;  6  A.  778;  2  A.  265;  2271  and 
notes;  3M.  448;  4M.  210;  2  L.  400,  598;  4  L.  169;  12  R.  474;  1  A.  72,  299,459;  1  X.  S. 
456,  Babineaa  vs.  Cormier;  6M.  10,  Poeyfarre  vs.  Delor;  84  A.  571,  Kennedy  vs.  Succes- 
sion of  McCoUam. 


Parol  proof  without  objection  is  good. 
7  A.  88,  Packwood  vs.  White;  14  A.  161, 
Pauline,  f.  w.  c,  vs.  L.  A.  Hubert  et  al. 


Letters  are  sufficient, 
vs.  His  Creditors. 


Certificate  of  non-alienation  must  be 
procured  by  sheriff  or  notary.  Act  176  of 
1868,  p.  288. 

Standing  by  when  sold  by  joint  owner  Is 
a  ratiflcatton.    5  A.  67,  Moore  vs.  Lambeth. 

Parol  proof  of  notice  of  vices  is  good.  8 
R.  810,  Hawkins  vs.  Brown. 


It  is  not  admissible  to  show  by  parol  that 
the  purchaser  named  in  the  act  acquired  as 
the  agent  and  for  the  benefit  of  some  one 
e^se.  28  A.  678,  Kunmepgeiser  vs.  Junoker; 
12  R.  474,  Barrett  i  84  A.  281,  Succession  of  Edwards;  80  A. 
900,  Hackenberg  vs.  Oartskamp;  32  A.  635^ 
Perrault  vs.  Perrault 


Parol  agency  of  sale  of  land  not  admis- 
sible. 21  A.  547,  Mumford  vs.  McKinney ; 
16  A.  150;  34  A.  281,  Succession  of  Ed- 
wards. 


Ratification  may  be  shown  by  parol. 
A.  547,  Mumford  vs.  McKinney. 


21 


Art,  2441  [2416].  Of  Movables.  The  verbal  sale  of  all 
movable  effects,  whatever  may  be  their  value,  is  valid  ;  but  its  testi- 
monial proof  must  be  made  agreeably  with  what  is  directed  in  the 
title :    Of  Conventional  Obligations. 


Delivery  necessary  to  affect  the  rights  of 
third  persons.    1922. 


Delivery  necessary  to  affect  attaching  or 
seizing  creditors.    1922). 


Art.  2442  [2417].   Of  Immovables.     Recordation.    The 

sale  of  any  immovable  made  under  private  signature,  shall  have 
effect  against  the  creditors  of  the  parties,  and  against  third  persons 
in  general,  only  from  the  day  such  sale  was  registered  according 
to  law,  and  the  actual  delivery  of  the  thing  sold  took  place. 

But  this  defect  of  registering  shall  not  be  pleaded  between  the 
parties  who  shall  have  contracted  in  such  act,  their  heirs  or  assig^ns, 
who  are  as  effectually  bound  by  a  sale  made  under  private  signa- 
ture, as  if  it  were  by  an  authentic  act. 

(Amended)  42  A.  920,  Succession  of  Toledano;  2206;  9  L.  885;  16  L.  442;  1  A.  249; 
2  A.  912;  4  A.  262;  9  A.  154;  14  A.  701;  16  A.  96,  227;  4  N.  S.  878;  7  N.  S.  663;  I  N.  S. 
171;  (act  of  March  20th,  1827,  p.  136);  7  A.  663;  6  Toul.  n.  204;  1  A.  72;  O.  C.  Uk  a  .3. 
See  2251  to  2256. 
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Reglfitrj  is  sufticient  notice  to  third  per- 
«on8  of  change  of  title  without  proof  of  sig- 
natures of  parties.  10  A.  602,  Oalcey  vs. 
Corey;  38  A.  124^,  StoUcup  vs.  Pyron;  9 
A.  547;  11  A.  538;  14  A.  702;  25  A.  111. 

Where  notice  of  title  has  been  directly 
brou^^t  home  to  a  party,  it  supplies  the 
place  of  registry  of  the  title;  and  althou|rh 
this  knowledge  has  not  been  direcUy 
brouffht  home  to  such  party  it  may  be  in- 
ferred from  the  circumstances  of  the  case. 

15  A.  5M,  Smith  vs.  Lambert  (overruling 

16  L.  454,  Brosnaham  vs.  Turner).  See  also 
cases  cited  in  14  A,  838,  Swan  vs.  Moore,  10 
A.  715  and  21  A.  427,  Harang  vs.  Platt- 
neyer.. 

In  Swan  vs.  Moore  (14  A.  838)  the  ma- 
jority of  the  court  held  that  notice  was 
equivalent  to  registry.  But  this  seems  con- 
trary to  the  spirit  of  2253  and  2442. 

Registry  of  a  probate  $a/e  has  been  held 
necessary  to  prevent  seizure  of  an  heir^s 
interest.  22  A.  118,  Lyons  vs.  Cenas;  21 
A.  426. 

After  a  decree  of  separation  husband  can 
still  sell  community  property  if  partition 


be  not  recorded.    Mitchell  vs.  Eagan, Man* 
ning^s  Unreported  Oases,  117. 

Recording  by  second  purchaser  gives 
preference  over  Arst  purchaser.  6  Tonl. 
204. 

Registry  of  a  subsequent  act  is  sufficient 
notice.    7  A.  455,  Buchanan  vs.  Morgan. 

Third  persons  are  all  persons  not  a  party 
to  the  contract  by  which  their  interest  in 
the  thing  sold  is  affected.  16  L.  454,  Bros- 
naham vs.  Turner. 

If  they  have  no  interest  in  the  thin^  they 
are  not  such  third  parties  as  can  object  to 
an  act  as  not  recorded.  So  when  A, 
against  whom  a  judgment  was  obtained,, 
owned  real  estate  which  was  sold  on;f.  /a., 
it  was  held  that  he  could  not  object  to 
mesne  conveyance  under  sherifl  sale,  on 
the  ground  that  they  were  not  recorded,  he 
not  havinff  an  interest  in  the  thing  sold. 
16  L.  445,  Brosnaham  et  al.  vs.  Turner. 

A  conveyance  of  lands  without  descrip- 
tion of  boundary  or  location,  but  merely 
''all  other  lands  owned  by  the  vendor  in 
Louisiana,''  is  inoperative  as  notice  to  the 
public  of  any  particular  tract  conveyed,  if 
not  void  for  want  of  description.  37  A.  751^ 
Green  Bros.  vs.  Witherspoon. 


Art.  2443  [2418].    Null  Where  Buyer  Already  Owner- 

He  who  is  already  the  owner  of  a  thing,  can  not  validly  purchase 
it.  If  he  buys  it  through  error,  thinking  it  the  property  of  another^ 
the  act  is  null,  and  the  price  must  be  restored  to  him. 

495;  16  A.  227. 

Art.  2444  [2419].  Of  Immovables  by  Parents  to  Chil- 
dren. Presumed  Diss:uised  Where  Price  below  Fourth  of 
Value.  The  sales  of  immovable  property  made  by  parents  to 
their  children^  may  be  attacked  by  the  forced  heirs,  as  containing  a 
donation  in  disguise,  if  the  latter  can  prove  that  no  price  has  been 
paid,  or  that  the  price  was  below  one-fourth  of  the  real  value  of  the 
immovable  sold,  at  the  time  of  the  sale. 

1491;  13  A.  173,  207;  15  A.  641;  48  A.  518,  Lelou  et  al.  vs.  Dooley. 

The  Uw  does  not  favor  actions  by  heirs         Action  prescribed  by  one  year  from  death 
to  undo  transactions  of  their  ancestors  as      of  ancestors.  Id. 
done  in  fraud  of  their  rights.    39  A.  1067. 
Koore  vs.  Wartelle. 

Barden  of  proof  is  on  heirs  attacking. 
Jd. 


CHAPTER  2. 

Of  Persons  Capable  of  Buying  and  Selling. 

Art.  2445  [2420].    Who  Are  Capable.     All  persons  may 
buy  and  sell,  except  those  interdicted  by  law.    . 


1782;  1790;  2870;  C.  N.  1594  (lit.). 
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The  pactum  promitistos  l8  an  agreement 
wbereby  the  vendor  reserves  the  richt  to 
redeem  in  preference  to  every  one  else  in 
case  the  vendee  should  sell  the  thing. 

The  factum  retrovendtndo  (de  la  fac^ulte 
de  reipere)  is  an  agreement  to  sell  with 
right  of  redemption.    2567. 

The  factum  im  dUm  addictio  is  an  agree- 
ment that  the  sale  will  be  regarded  as  not 
made.  If  daring  a  certain  time  a  better  pur- 
I'haser  presents  himself,  or  that  it  shall  be 
valid  only  in  the  event  that  during  the  time 
fixed  a  more  favorable  purchaser  does  not 
present  himself. 

The  factum  reurvati  domiun  or  restrvmiot 
hypotheca%  is  an  agreement  by  which  the 
properly  in  the  thing  is  reserved  until  the 
payment  of  the  price  or  a  mortgage  is  re- 
served to  secure  the  price.    2563. 

The/^rc/MM  commissorinm  or  iex  commisotia 
is  the  (tacit)  agreement  by  which  one  of 
the  parties  is  freed  from  the  contract,  if  the 
other  does  not  fulfil  the  obligation  on  his 
part.    2561. 

The  pactum  d4  mom  aliemmmdo  which  pro- 
hibits the  purchaser  of  a  thing  from  alien- 
ating it  in  favor  of  a  particular  person. 
Mackledy,  222,  Sec.  477. 


Escheat.— Where  foreign  corporations 
are  forbidden  to  hold  lands,  they  Uke  title 
subject  to  escheat.  82  F.  22,  Hickory  Farm 
Oil  Co.  vs.  Buffalo,  N.  Y.,  and  P.  R.  Co. 

The  agent  who  sells  property  for  another 
divests  liimself  of  whatever  title  he  himself 
might  have  had  in  same  property.  9  A. 
217,  Whitehead,  Receiver,  vs.  Cramer. 

Donation  en  paiement  must  be  by  notarial 
act.  44  A.  108,  Hyman  Lichstenstein  vs. 
Schlenker  A  Hirsh. 

A  conveyance  of  all  the  assets  of  a  corpo- 
ration is  not  within  the  power  of  the  stock- 
holders, even  though  they  ali  sign  it,  with- 
out formal  action  at  a  meeting  held  for 
that  purpose.  20  Supreme  Court  R.  20, 
De  La  Vergne  Refrigerating  Co.  vs.  Ger- 
mania  Savings  Institution  (October,  1809). 

A  judgment  for  the  value  of  property  in 
the  nature  of  a  lUi$  eatimolt'o,  like  a  sale, 
transfers  the  property.    L.  6.  T.  1, 1.  46. 

Litis  (tstimatio.  12  A.  172,  Owen  vs. 
Brown;  7  A.  46;  5  Sav.  85, note. 

Solutio  pretii  emptionis  loco  habetyr.  See 
4  R.  254,  Story  vs.  Luzenberg;  5  M.  617, 
Jordan  vs.  Fatten;  12  R.  458,  Laurence  vs. 
Second  Municipality. 


Art.  2446  [2421] .  Contracts  of  Sale  between  Husband 
and  Wife.  When  Permitted.  A  contract  of  sale,  between  hus- 
band and  wife,  can  take  place  only  in  the  three  following  cases: 

1.  When  one  of  the  spouses  makes  a  transfer  of  property  to 
the  other,  who  is  judicially  separated  from  him  or  her,  in  payment 
of  his  or  her  rights. 

2.  When  the  transfer  made  by  the  husband  to  his  wife,  even 
though  not  separated,  has  a  legitimate  cause,  as  the  replacing  of 
her  dotal  or  other  effects  alienated. 

3.  When  the  wife  makes  a  transfer  of  property  to  her  husband, 
in  paj^ment  of  a  sum  promised  to  him  as  a  dowry. 

Saving,  in  these  three  cases,  to  the  heirs  of  the  contracting 
parties,  their  rights,  if  there  exist  any  indirect  advantage. 

IttL.  1;  1  A.  301;  2  A.  483;  4  A.  66;  5  A.  631:  16  A.  491;  21  A.  466;  23  A.  163,441; 
26  A.  693;  C.  X .  1696;  Poth.  Vente  n.  39;.12  Toul.  60,  65:  13  Toul.  168.  380;  14  Tool.  99; 
Trop.  Vente  n.  195.    See  1790  and  notes. 

The  spouses  can  not  by  a  sabseqaent 
agreement  annnl  a  sale  made  under  2446. 
21  A.  466,  Warfield  vs.  Bobo. 


Tranfers  made  by  the  husband  to  wife  in  | 

payment  of  her  paraphernal  claim  are  ex-  i 

cepted  under  this  article  from  the  rule  gov-  | 
erning  revocatorj-  actions.    30  A.  746. 

He  ran  nor  iH>n<radict  recitals  of  indebt-   * 
ednes^  to  her.     40  A.  679,  Maguire  vs.  Ma- 
gnlre. 

Wife  can  not  buy  a  dwelling  and  gin 
house  s»o  as  to   prevent  tale  on  Ji,  fa,  of  ' 
plantation.    6  A.  MA,  Boyle  vs.   hwanson. 

8uch  sale  can  only  be  attacked  on  account 
of  fraud.    16  L.  5. 


Wife  can  not  buy  on  a  partial  reimburse- 
ment and  a  large  credit  for  remainder.  23 
A.  439,  Oliver  vs.  Daries;  26  A.  693,  Pcrret 
vs.  Sanarens. 

Wife  can  not  cell  to  pay  husband*B  debts. 
2398  and  notes. 

The  insolvency  of  husband  does  not  pre- 
vent transfer  under  this  article.  8  A.  485, 
Judice  vs.  Neda. 
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Op  Persons  Capable  of  BuYiN<i  and  Selling.      Art.  2447. 


Joining  her  husband  in  an  act  of  sale, 
though  only  a  renunciation,  will  transfer 
the  property  of  wife  if  she  is  acquainted 
with  her  rights.  7  A.  682,  Delacroix  vs. 
Nolan. 

The  insolvency  of  the  husband  is  no  ob- 
stacle to  his  transferring  to  his  wife  in  satis- 
faction of  her  claims,  whether  there  be 
judgment  of  separation  or  not.  33  A.  532, 
Ley!  vs.  Morgan ;  27  A.  341,  Newman  &  Co. 
vs.  £aton;  30  A.  745,  Lehman,  Abraham  & 
Co.  vs.  Levy. 

Sale  by  husband  to  wife  through  a  person 
interposed.  45  A.  373,  Vieknair,  wife  of 
Lasseigne,  vs.  Trosclair. 

But  a  transfer  or  donation  to  his  wife  of 
household  furniture  or  personal  property 
made  by  an  insolvent  husband  is  prima 
facie  fraudulent  and  simulated,  and  such 
property  may  be  seized  by  the  husband's 
creditors,  and,  if  seized,  the  burden  will  be 
on  the  wife  to  prove  the  real  and  the  bona 
JIde  character  of  the  assignment.  30  A.  223, 
Kirkpatrick  vs.  Finney  &  Byrnes. 

A  giving  in  payment  by  an  insolvent  hus- 
band in  satisfaction  of  his  wife's  claims  is 
not  subject  to  the  revocatory  action.  34  A. 
995,  Thompson  &  Co.  vs.  Freeman. 

The  husband  may  purchase  at  a  public 
partition  sale  property  of  which  his  wife  is 
one  of  the  co-owners.  32  A.  454,  Huguet 
vs.  Bates. 

After  wife's  death  the  husband  may  make 
the  transfer  to  her  heirs  as  validly  as  he 
could  have  made  it  to  herself  while  living. 
33  A.  818,  Payne  vs.  Kemp;  2434,  C.  C. 

A  transfer  in  satisfaction  of  wife's  claims 
if  she  had  no  claims  is  null.  33  A.  595, 
Isaacson  vs.  Mentz. 

The  husband  may  transfer  to  his  wife,  as 
a  dation  en  paiement,  his  interest  in  a  suc- 
cession.   35  A.  266,  Succession  of  Webre. 


Contracts  between  husband  and  wife  other 
than  those  specitied  in  this  article  are  void. 
38  A.  813,  Carroll  vs.  Cockerham;  30  A. 
378, Bums  vs.  Thompson;  28  A.  237,Comp- 
ton  vs.  Sandford. 

Thus  the  wife  can  not  resell  lo  the  hus- 
band property  acquired  by  her  from  biui  In 
satisfaction  of  her  paraphernal  rights.  26 
A.  376,  Garner  vs.  Gay. 

So  if  she  assume  mortgages  resting  on  the 
property  the  transfer  is  null,  and  the  title 
I  remains  in  her  husband  subject  to  his  cred- 
I   itors.   28  A.  759.  Blenvenu  vs.  Prieur. 

The   voluntary    transfer  by  husband  to 

wife  of  property  In  satisfaction  of  her  legal 

I  mortgage,  in  effect  cancels  all  mortgages 

I  junior  to  hers.  26  A.  593,  Peret  vs.  Sanarens. 

I      But  the  properly  transferred  to  the  wife 
I  may  be  subject  to  a  mortgage.    33  A.  532, 
Levi  vs.  Morgan. 

I  Notice  of  transfer  must  be  given  to  the 
I  debtor.  This  is  true  of  a  check  on  a  bank. 
;  43  A.  50,  Bernard,  Administrator,  vs.  Bank. 

I  In  the  following  cases  it  was  held  revoca- 
I  tory  and  prescribed  by  one  year  from  date 
I  of  creditor's  judgment.  34  A.  347,  Succes- 
sion of  Britto  vs.  Succession  of  Fabre ;  28 
A.  652,  St.  Germaine  et  al.  vs.  Landry;  6  A 
87,  Landry  vs.  Marchals;  14  A.  106,  Van 
Wlckle  vs.  Garrett. 

I       The  values  given  in  the  act  of  transfer 

I  are  presumed  correct  until  conditions  show 
they  are  not.  30  A.  745,  Lehman.  Abraham 

,  &  Co.  vs.  Levy. 

I 

i  A  transfer  partly  in  satisfaction  of  the 
husband's  Indebtedness  and  partly  in  con- 
sideration of  her  assumption  of  his  debts  is 

,  null.  27  A.  193,  Heyman  vs.  Sheriff. 


Art.  2447  [2422].  Judges,  Sheriffs,  Attorneys,  etc.. 
Can  Not  Buy  Litigious  Rights.  Public  officers  connected  with 
courts  of  justice,  such  as  judges,  advocates,  attorneys,  clerks  and 
sheriffs,  can  not  purchase  litigious  lights,  which  fall  under  the 
jurisdiction  of  the  tribunal  in  which  they  exercise  their  functions, 
under  penalty  of  nullity,  and  of  having  to  defray  all  costs,  dam- 
ages and  interest. 

C.  N.  1596,  1597;  6  R.  172;  2  A.  60,  259,  487;  3  A.  552;  4  A.  173;  33  A.  1132,  Duson 
vs.  Dupre;25  A.  557,  Pipes  vs.  Norsworthy;  2  M.  Livingston  vs.  Cornell;  1  A.  316;  30  A. 
526,  Spears  vs.  Jackson;  7  A.  165;  33  A.  1132;  Code  11.,  T.  14;  L,  2;  T.  14  1.  53. 


For  what  is  a  litigious  right  see  2653  and 
notes  and  3556  n.  18. 

A  jadgment  under  an  action  of  nullit>'  is 
a  Utlgious  right  and  the  transfer  of  a  part 
of  inch  judgment  to  an  attorney  in  part 
payment  of  fees  will  not  shield  him.  36  A. 
16,  Buck  &  Beauchamp  vs.  Blair  ct  Buck; 
38  A.  1131,  Duson  vs.  Duprc;  36  A.  765, 
Denny  vs.  Anderson. 


2447  is  imperative,  and  the  fact  that  the 
attorney  had  no  connection  with  the  litiga- 
tion, and  that  the  purchase  appears  to  be 
fair,  can  not  exempt  the  purchaser  from 
the  operation  of  the  article  4  A.  173,  Wat- 
terston  vs.  Webb. 

The  purchase  of  a  judgmcKt  w^ich  is 
res  judicata  is  not  prohibited.  2  A.  60, 
Denton  vs.  Wilcox. 
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Art.  2448. 


Civil  Code  op  Louisiana. 


Liti^ous  right  a  .der  this  articte  defined. 
1  Zach.  424;  6  Marcade  193. 

An  attorney  can  not  purchase  a  judg- 
ment pending  a  suit  to  annul  it.  84  A.  769, 
Buck  A  Beauchamp  vs.  Blair  &  Buck. 

Auctioneer  can  not  buy  at  his  own  sale. 
K.  S.  157  (act  of  1848,  Ex.  Session,  p.  14). 

Or  a  right  being  litigated  in  any  court  of 
this  State,  the  fact  that  he  ever  practiced 
in  that  court  will  not  shield  him.  36  A.  762, 
Denny  vs.  Anderson. 

Executors,  administrators,  etc.,  can  not 
buy  at  a  sale  of  property  which  they  ad- 
tnlnlster.    1146. 

This  article  applies  to  judicial  as  well  as 
to  private  sales.  36  A.  775,  Lane  vs.  Cam- 
eron. 

Purchase  of  suit  to  effect  a  compromise 
and  to  stop  litigation  is  not  within  the  pro- 
hibition of  the  article  25  A.  605,  Kennedy 
vs.  Morrison. 

But  an  attorney  may  purchase  property 
«old  in  execution  of  the  ludgment  obtained 
by  him  for  his  client.  36  A.  879,  Hyams 
vs.  Herndon. 


And  a  dispute  over  the  proceeds  of  the 
thinfl^  sold  does  not  make  the  sale  a  litigious 
right.    36  A,  776,  Lane  vs.  Cameron. 

The  sheriff  of  the  Court  can  not  purchase 
plaintiff^s  interest  in  lands  at  that  time  the 
object  of  a  petitory  action  by  plaintiff.  33 
A.  1131,  Duson  vs*.  Dupre. 

The  nulity  resulting  from  this  article  is 
relative,  and  can  be  invoked  only  by  one 
whose  right  is  violated.  7  A.  168.  Gaslight 
Co.  vs.  Webb;  1146  and  1790,  C.  C. 

Any  person  nbt  designated  in  2247  may 
purchase  a  litigious  right.  44  A.  841,  Com- 
mission Co.  vs.  Bond  A  Williams;  24 
Laurent  75,  n.  64;  16  Durantonl74,  §  145. 

Attorney  can  not  buy  at  probate  sale 
^^all  the  right  and  title  of  the  suoceealon 
to  certain  slaves.  2  A.  488,  Copley  vs. 
Moody. 

The  prohibition  of  2447  and  2652,  do 
not  apply  to  sheriffs  sale.  11  R.  124,  Suc- 
cession of  H.  L.  Telghman. 

The  prohibition  of  2447  does  apply  to 
judicial  sales.  8  A.  483,  McCarty  vs.  Splane. 


CHAPTER    3. 
Of  Things    Which    May  be   Sold. 


Art.  2448  [2423].  What  May  be  Sold.  Any  effects  of  com- 
merce  may  be  sold,  when  there  exists  no  particular  law  to  prohibit 
the  traffic  thereof. 

C.  N.  1598  (lit.),  Poth.  Vente,  n.  11;  1  Toul.  392,  396;  13  Toul.  164,  193. 


Sale  of  cotton   in  the  nii^ht.  Act  18  of 
1876,  E.  S.,  p.  23. 

The  succession  of  a  living  person  can  not 
be  sold.  2454. 


Sale  of  a  greater  right  than  vendor  has. 
2015. 

The  **good  will*'  of  a  commercial  estab- 
lishment may  be  sold.  35  A.  60,  Bergami- 
nin  vs.  Bastian. 


Art.  2449  [2424].     Incorporeal  Things  Included.     Not 

only  corporeal  objects,  such  as  movables  and  immovables,  live  stock 
and  produce,  may  be  sold,  but  also  incorporeal  things,  such  as  a 
debt,  an  inheritance,  the  rights,  titles  and  interests  to  an  inherit- 
ance or  to  any  parts  thereof,  a  servitude  or  any  other  rights. 

2454  (As  amended  by  Act  126  of  1888,  p.  186);  17  L.  809,  447;  12  A.;646. 


Tlie  sale  of  an  heir's  interest  in  a  succes- 
sion may  be  made  and  proved  by  parol.  30 
A.  422,  Succession  of  Bougere. 

A  conveyance  of  lands  without  descrip- 
tion of  boundary  or  location,  but  merely  as 
'^^all  other  lands  owned  by  the  vendor  in  the 
State  of  Louisiana,'^  is  inoperative  as  notice 
to  the  public  of  any  particular  tract  con- 


veyed if  not  void  for  want  of  description. 
'  37  A.  761,  Green  Brothers  vs.  Witherspoon. 


1  N.  S.  879,  Norton 


'       A  lease  may  be  sold. 
!  vs.  Ormsby. 

At  common  law  and  under  the  ancient 
Roman  a  debt  could  not  be  transferred.  The 
I  vendee  was  onlv  procurator  in  rem  snam. 
I  Mack.  188,  Sec.  838. 


612 


Digitized  by 


Google 


Of  Things  Which  May  Be  Sold. 


Art.  2452. 


Art,  2450  [2425J.    Also  Things  Not  Yet  Existing.     A 

sale  is  sometimes  made  of  a  thing  to  come  :  as  of  what  shall  accrue 
from  an  estate,  of  animals  yet  unborn,  or  such  like  other  things, 
although  not  yet  existing. 

3  L.  154. 
The  succession  of  a  H  wng  person  can  not  I 
be  sold.    2454. 


Art.  2451  [2426.]  And  Uncertain  Hopes.  It  also  hap- 
pens sometimes  that  an  uncertain  hope  is  sold  ;  as  a  fisher  sells  a 
haul  of  his  net  before  he  throws  it ;  and,  although  he  should  catch 
nothing,  the  sale  still  exists,  because  it  was  the  hope  that  was  sold, 
together  with  the  right  to  have  what  might  be  caught. 

15  L.  340;  9  L.  95,  Fenn  vs.  Rils. 

Sale  of  good  will  wbere  one  binds  him- 
self not  to  compete,  is  not  invalid  as  being 
in  restraint  of  trade.  3  A.  16,  Wintz  vs. 
Vogt. 

If  it  be  agreed  that  the  price  shall  be 
lixed  according  to  the  quantity  of  gain,  the 
sale  is  '*«m(io  reisperalae  "'and  not  ^^em/tio 
s^etr    Mack.,  p.  205,  Sec.  405. 


For  the  breach  of  a  contract  of  sale  of  a 
physician's  practice,  damages  which  the 
purchaser  suffered  by  abandoning  a  former 
practice,  will  not  be  considered.  47  A.  643, 
Rigney  vs.  Monette. 

The  purchaser  of  an  heir's  share  in  an 
unliquidated  succession  is  (he  purchaser  of 
a  hope.    36  A.  137,  Dobard  vs.  Bayhi. 


Art.  2452  [2427].    Sale  Null  When  Seller  Not  Owner. 

The  sale  of  a  thing  belonging  to  another  person  is  null ;  it  may 
give  rise  to  damages,  when  the  buyer  knew  not  that  the  thing  be- 
longed to  another  person. 

2313;  2947;  3507;  11  R.  16;  1  A.  284;  4  A.  458;  6  A.  7;  15  A.  402;  16  A.  251;  18  A.  321; 
24  A.  552;  31  A.  216;  C.  N.  2059;  C.  N.  1599  (lit);  Poth.  Vente,  n.  526;  1  Toul.  395;  14 
Toul.  249,  257,  263;  6  Toul.  131 ;  6  L.  481 ;  7  N.  8.  96;  3  A.  826,  Hall,  Syndic,  vs.  Nevill; 
16  L.95:  9L.  99;  12  L.  172. 

A  person  who  has  sold  a  thing  with  the 
power  of  redemption  can  exercise  the  right 
against  a  second  purchaser.    2572. 


No  one  can  transfer  a  greater  right  than 
he  himself  has,  except  where  the  neglect  of 
some  formality  required  bv  law  has  sub- 
jected the  owner  of  the  real  encumbrance 
to  the  loss  of  his  right  in  favor  of  a  cred- 
itor or  bona  fide  purchaser.    2015. 


righ( 
461, 


possession.    9  A.  560,  Gassen 
14    A.     34,    McCuUoch    vs. 


Vendee  in 
"VS.  Palfrey ; 
Weaver. 

Measure  of  damages 
positary.    2946. 

The  sale  by  one  not 
tiable  securities  to  a 
faith,  and  not  aware 
dor's  title,  is  valid, 
vs.  Bier. 

Where  the  vendor  agrees  to  procure  the 
assent  of  others  holding  outstanding  titles 
this  is  not  the  sale  of  the  property  of  another. 
31  A.  167-8.  Charpanx  et  al.  vs.  Bellocq; 
3145,  C.  C;  81  A.  672,  Vickers  vs. 
Block,  Brittin  &  Co. 

A  purchaser  as  pledgee  of  negotiable  in- 


in  the  case  of  a  de- 


the  owner  of  nego- 

purchaser  in   good 

of  the  defect  of  ven- 

37  A.  824-5,    Fairex 


struments  after  maturity  whose  rights  are 
derived  from  one  not  authorized  to  sell  or 
pledge,  acquires  no  right  or  title  against 
the  true  owner.  34  A.  1119,  Stern  Bros, 
vs.  Germania  National  Bank. 

A  fraudulent  sale  of  personal  property, 
although  followed  by  possession,  gives  no 
*  fht  of  property  to  the  purchaser.    13  L. 
Weldetal.vs.  Oonlin. 

In  sale  of  all  right,  title  and  interest, 
where  vendor  afterwards  acquires  title,  it 
enures  to  the  benefit  of  vendee.  3  R.  233, 
Noulen  vs.  Perkins. 

Where  title  is  in  the  United  SUtes.  3  A. 
326,  Hall  et  al.,  Syndics,  vs.  Neville. 

This  article  depends  on  the  principle  that 
a  person  ca  i  not  convey  a  greater  right 
than  he  has.'  1  Zach.  151. 

This  is  true  of  right  of  revocation  and  of 
rights  in  rem  scripta.    Ibid  151 ;  2566. 

The  failure  of  vendee  to  record  title  does 
not  release  vendor  on  his  obligation  of  war- 
rants.   41  A.  721,  Boyer  vs.  Amet  and  wife. 

The  fact  that  the  purchaser  was  aware  of 
defect  in  vendor's  title  does  not  affect  his 
right  to  recover  his  purchase  price.    Ibid. 
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Art.  2453.  Civil  Code  of  Louisiana. 

Art.  2453.  [2428J.  Also,  when  Object  of  Suit  is  in 
Litigation.  The  thing,  claimed  as  the  property  of  the  claim- 
ant, can  not  be  alienated,  pending  the  action,  so  as  to  prejudice  his 
right.  If  judgment  be  rendered  for  him,  the  sale  is  considered  as 
a  sale  of  another's  property,  and  does  not  prevent  him  from  being 
put  in  possession  by  virtue  of  such  judgment. 

Nor  shall  it  be  lawful  for  debtors  or  third  possessors  of  prop- 
erty, subject  to  a  mortgage  of  any  kind,  to  transfer  or  alienate  such 
property,  pending  an  action  to  enforce  the  mortgage,  and  any 
transfer  or  alienation  made  in  contravention  of  the  provisions  of 
this  article,  shall  have  no  effect  as  against  the  plaintiff,  or  plain- 
tiffs in  such  pending  action. 

(As  amended  by  Act  3  ol  1878,  p.  31). 

869,  3397;  10 R.  113;  2  A. 265;  4  A.  293;  9  A.  267;  11  A.  468:  12  A.  776;  16  A.  280;  24  A. 
552;  6  L.  54,  Richardson  vs.  Scott.  This  article  is  practically  amended  by  Act  134  of 
1898,  which  reads  as  follows: 

1.  That  on  and  after  the  first  day  of  January,  A.  D.,  one  thousand  eight  hundred  and 
ninety-nine,  the  pendency  of  an  action  in  any  court  in  the  State  of  Louisiana  in  which  the 
corporate  limits  of  ciUes  of  more  than  fifty  thousand  inhabitants  shall  not  be  considered 
or  construed  as  notice  of  such  claim  to  third  person,  not  parties  to  said  suit,  unless  a  no- 
tice of  pendency  of  action  shall  have  been  made  and  recorded  in  compliance  with  pro- 
visions of  this  act. 

2.  The  said  notice  above  referred  to  shall  be  in  writing,  signed  by  the  plaintiff  or  his 
attorney,  stating  the  name  of  the  court,  the  title  and  number  of  the  suit,  and  a  descrip- 
tion of  the  property  to  be  effected  thereby;  and  the  said  notice  shall  be  recorded  in  the 
mortgage  office  of  the  parish  in  which  the  property  is  situated,  within  five  days  after  the 
institution  of  the  suit;  provided  that  if  recorded  more  than  five  days  after  the  institution 
of  the  suit,  the  notice  shall  take  effect  from  and  after  such  recordation. 

8.  That  in  the  rendition  of  judgment  in  such  action,  if  judgment  be  given  against  the 
plaintiff's  claim,  it  shall  provide  for  the  cancellation  of  said  notice  at  the  expense  of  the 
plaintiff,  and  as  a  part  of  the  cost  of  the  salt. 

4.  That  this  act  shall  be  in  effect  on  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety- nine. 

2463  does  not  apply  to  one  who  pur-   '      A  re-sale  pending  a  revocatory  action  is 
chases  real  estate  pending  an  action  against      void  as  to  the  plaintiff  in  such  action.  35  A. 
the  owner  for  balance  due  as  tutor,  this  I  222,    City  vs.  Marchaud ;  36  A.  834,  See 
being  an  action  for  money  and  not  for  the  *  Mallard  vs.  Anderson, 
land.    4  A.  293,  Gales  vs.  Chrysty,  As-   I 
signee.  Property  claimed  in  a  suit  in  virtue  of  a 

2453  applies  to  a  suit  to  subject  property  sale,  can  not  be  alienated  by  the  adverse 
to  a  mortgage  where  a  sale  is  fraudulent,  party  pending  the  action,  so  as  to  preju- 
9  A.  257,  Cantereau  vs  Lacazeetal.  dice  plaintiff's  rights.  13   L.  201,  Long  vs. 

...  I   '  French. 

2453  does  not  apply  to  privileges  and 

mortiraires.    16  A.  280,  Barilli  vs.  Delas-  ,      tt  .■     «^eo  i.       u*  t  i.    «*r. 

^8;ft^.  357,  Denton  vs.  Woods;  4  A.  '  Under  2453  one  who  obtains  a  sheriffs 
9ft5  Oales  vs  Christv  Assignee:  24  A.  deed  through  foreclosure,  pending  an  ac- 
^2  '^vl^rvs  FiD^^^^^      Assignee,         a.      ^ion  by  a  third  person  to  recover  tiie  land 

552,  Taylor  vs.  ripes.  |  ^^^^  ^^^^^^^  ^^  ^^^  ^^j^  ^^  ^^^^  ^^^^^ 

2453  applies  to  actions  of  boundary.  842.      and  may  be  ejected  by  a  writ  of  possession. 
It  appplies  to  new  works.    869.  '  notwithstanding  his  mortgage  was  on  rec- 

.    ,  .        1    ^       I*         t    ^  ^u    u  I.  I  ord  at  the  commencement  of  the  action. 

It  does  not  apply  to  suits  against  the  heir  ;  ^nd  he  was  not  made  a  party.  144  U.S. 

for  unworthiness.    970.  jjg^  j25^  Lacassagne  vs.  Chapuis. 

Is  a  relative,  not  an  absolute  nuUitj-.  34 

A.  1035,  Copes  vs.  Guillebeau.  A  suit  of  married  woman  annulling  sale 

This  principle  applies  to  property  car-      can  not  affect   one  who  has   acquired  a 

ried  into  another  State  and    there  sold.    6      mortgage  before  the  suit.  47  A.  60,  Thomp- 

A.  767,  Rhinehart  vs.  Doswell.  '  son  vs.  Whitbeclc  and  Husband. 
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How  TBE  Contract  of  Sale  is  to  be  Perfected.    Art.  245&. 


Creditor  acquiring  roortgaK^  in  good 
faith  not  affected  by  fraud  of  vendor  or 
yendee,  nor  by  suit,  wtiere  suit  is  directed 
not  against  mortgagee,  but  against  the  re- 


puted heir  of  the  husband  of  a  married 
woman.  48  A.  1160,  Lacassagne  vs.  Abra-' 
ham;  47  A.  50. 


Art.  2454.  [2429.]  And  when  Object  is  the  Estate  of  a 
Living  Person.  The  succession  of  a  living  person  can  not  be 
sold. 

See  1887,  1888;  2326;  973;  978;  C.  N.  1600;  C.  N.  791;  C.  N.  1130;  6  M.,  pp.  209,  213; 
Rogran,  n.  1600. 
A  pohcy  of  life  insurance  is  not  the  suc- 


cession of   a   living  person. 
Stuart  vs.  Sutcliffe. 


46    A.    240, 


Art.  2455.  [2430.]  When  Object  Totally  or  Partially 
Destroyed  at  Time  of  Sale.  If,  at  the  moment  of  the  sale,  the 
thing  sold  is  totally  destroyed,  the  sale  is  nnll;  if  there  is  only  a 
part  of  the  thing  destroyed,  the  purchaser  has  the  choice,  either  to 
abandon  the  sale,  or  to  retain  the  preserved  part,  by  having  the 
price  thereof  determined  by  appraisement. 


1920;  2219;  C.  N.  1601  (lit). 

Sale  of  a  vessel  which  was  burnt  at  Last 
Islands  Held,  if  the  vessel  burnt  before 
the  sale,  the  sale  was  void;  and  if  the 
vessel  burned  after  the  sale  and  before  de- 
livery, the  vendor  was  liable.  2  R.  60, 
Bataille  et  al  vs.  Firemen's  insurance  Com- 
pany. 


Where  vendor  or  the  maker  of  a  dalioH 
en  paiement  acknowledges  purchaser's 
title  and  holds  for  him,  delivery  is  pre- 
sumed. 48  A.  244,  Joubert,  Tutor,  et  al. 
vs.  Quiltes. 


CHAPTER  4. 

Hoiv  the  Contract  of  Sale  is  to  be  Perfected. 

Art.  2456  [2431].  Sale  Complete  when  Agreement  to 
Buy  and  Sell  Perfect.  The  sale  is  considered  to  be  perfect 
between  the  parties,  and  the  property  is  of  right  acquired  to  the 
purchaser  with  regard  to  the  seller,  as  soon  as  there  exists  an 
agreement  for  the  object  and  for  the  price  thereof,  although  the 
object  has  not  yet  been  delivered,  nor  the  price  paid. 

1909;  1910;  1921 ;  43  A.  12,  Collins  vs.  Lottery  Co.;  3L,  179;  13  L.  257,  261;  3  R.  331  ; 
11  R.  349;  6  A.  656;  6  A.  84;  15  A.  438;  47  A.  138,  McLane  vs.  His  Creditors;  4  M.  330, 
Turner  vs.  Rabb;  1  N.S.420,De  Bauletvs.  Gravier;  Poth.  Vente,n.  2,4,  16,31,34;4Toul. 
58;  5  Toul.  304;  13  Toul.  81;  14  Toul.  270;  17  L.  359;  19  L.  237;  1  R.  26;  C.  N.  1683;  5 
A.  274,  Campbell  vs.  Slidell. 


Delivery  was  necessary  under  tbe  Roman 
Law.    Mack.  406,  n.  4. 

Delivery  necessary  to  affect  third  persons. 
3  R.  381,  Cook  vs.  West;  I  R.  26,  Copley 
vs.  Dowell. 

Sale  is  considered  perfect  where  the 
goods  were  to  be  delivered  in  another  city 
by  seller  and  paid  for  by  purchaser  before 
delivery.    2  A.  747,  Ailing  vs.  Bach. 


A  written  instrument  acknowledging  re- 
ceipt of  a  sum  as  part  of  purchase  property 
of  land,  the  title  to  which  is  to  be  executed 
at  a  future  date,  and  the  terms  of  which 
are  to  be  ascertained  by  reference  to  an-> 
other  instrument,  is  not  a  sale  which  trans- 
fers ownership  of  property,  but  only  a 
promise  of  sale ;  oblieee  can  demand  spe- 
cific performance.  Ss  A.  712,  Thompson 
vs.  Sheriff  etal.;  41  A.  1105,  Baldwin  vs. 
Morey, 
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Art.  2457. 


Civil  Codk  of  Louisiana. 


Sale  of  all  other  laDds  owned  bv  vendor 
In  the  State  of  Louisiana,  insafficlent  to 
t^onvey  notice  of  any  particular  land.    37 

A.  751,  Green  Bros.  vs.  Witherspoon. 

Agreement  to  sell  at  flxed  price  and  day, 
not  a  sale  but  a  promise  to  sell.  Damages 
for  violation.    29  A.  663,  Bennett  vs.  Fuller. 

Contract  must  be  certain.  Both  parties 
must  understand  the  same  thing.  42  A. 
107,  PitUburg  &  Southern  Coal  Co.  vs.  Chas. 

B.  Slack  &  Co. 

Contract  beginning  **  Sold  this  day  "  and 
fixing  a  price  to  be  paid  in  future  instal- 
ments and  saying  when  the  payments  are 
made  vendor  will  **give  a  deed"  is  a  condi- 
tional sale.  41  A.  1106,  Baldwin,  Sr.,  vs. 
Morey. 

Asent  selling  by  sample  and  haviug  au- 
thority to  receive  orders  which  he  trans- 
mits to  his  principal.  Orders  thus  sent  are 
similar  to  order  to  purchase  sent  direct  by 
buyer  to  the  seller— /ocii«  contractus  the 
place  where  the  principals  accept  the  order. 
41  A.  1048,Claflin  vs.  Mayer. 

Contract  may  be  perfect,  but  the  vendee 
is  not  entitled  to  demand  and  obtain  pos- 
session without  paying  the  price  ^hen  the 
price  is  to  be  paid  in  cash.  M  A.  194,  La- 
pene  vs.  Badeaux. 

A  vendor  until  delivery  to  his  vendee.  Is 
presumed  to  possess  for  his  vendee.  45  A. 
39S,  Roe,  Widow  of  Greene,  vs.  Heirs  of 
Buody. 

A  vendor  should  clearly  establish  In  some 
way  that  his  position  was  hostile  to  his  ven- 


dee in  order  to  acquire  property  by  pre- 
scription. (A  real  estate  case)  45  A.  308, 
Roe,  Widow  of  Greene,  vs.  Heirs  of  Bundy. 

Where  there  Is  an  as^reement  to  sell  real 
estate,  where  quantity  Is  uncertain  and  de- 
pendent on  subsequent  confirmation  of  sur- 
vey, the  purchaser  is  not  In  bad  faith,  but 
can  not  acquire  the  property  by  the  pre- 
scription of  ten  years.  45  A.  502,  Clark  et 
al  vs.  Comford  et  al. 

Allegation  that  price  was  not  paid  and 
that  no  delivery  was  made  does  not  import 
the  nullity  of  the  sale. 

If  the  act  evidences  a  real  transaction  It 
can  not  be  attacked  collaterally.  45  A.  991, 
Thompson  &  Co.  vs.  Herring. 

The  vendor's  insolvency  before  delivery 
does  not  affect  the  sale,  or  the  vendee's 
right  to  obuin  delivery.  37  A.  474,  Nicolo- 
pulo  vs.  Creditors. 

Sale  is  not  perfect  until  vendor  accepts 
the  precise  proposition  of  vendee.  10  A. 
120,  Barrow  vs.  Ker. 

Written  acceptance  by  vendee  not  re- 
quired. Acts  indicatlug  acceptance  suffice. 
35  An.  850,  Allen,  West  A  Bush  vs.  Whet- 
stone; 23  A.  272,  Batch  vs.  Young;  13  La. 
204,  Amory  vs  Block;  3  A.  623,  Ryder  vs. 
Frost. 

The  contract  of  sale  does  not  make  the 
buyer  the  possessor,  nor  give  him  the  right 
to  enjoy  use  and  dispose  of,  but  only  a 
light  to  demand  delivery.  36  A.  197, 
Lapene  vs  Badeaux;  2487,  1920,  1922,  2246, 
2247,  C.  C. 


Art.  2457  [2432].  May  be  Simple,  Conditional,  or  of 
Alternative  Things,  The  sale  may  be  made  purely  and  simply, 
•or  under  a  condition  either  suspensive  or  resolutive.  The  object 
•of  the  sale  may  also  be  two  or  more  alternative  things- 

In  all  these  cases,  its  effects  are  regulated  by  the  principles 
laid  down  in  the  title :  Of  Conventional  Obligations. 


2013;  2045;  '2062;  2438;  C.  X.  1684  (lit.);  Poth.  Vente,  n.  446;  6  Toul.205. 
Suspensive  condition.    2043,  2044. 
Keeohitory  condition.    2445,  2046,  2047. 


The  agreement  amounts  to  a  sale  between 
the  parties,  delivery  completes  it  as  to  third 
persons.  7  A.  373,  Campbell  et  al.  vs.  Penn; 
11  n.  140,  Laughlln  vs.  Ganahl. 


Sale  of  cattle,  condition  the  payment  of 
notes.  Vendor  can  not  hold  the  notes  and^ 
recover  the  cattle.  131  U.  S.  287,  Segrlst 
vs.  Crab  tree. 


*'  Free  and  full  posession  of  the  wreck' 
not  a  sale.    7  A  480,  Shute  vs.  Dodge. 


Art.  2458  [243o].  Sale  of  Uncertain  Objects  or  by 
Measure  Imperfect  until  Ascertained  or  Heasured.  When 
goods,  produce,  or  other  objects,  are  not  sold  in  a  lump,  but  by 
weight,  by  tale,  or  by  measure,  the  sale  is  not  perfect,  inasmuch  as 
the  things  so  sold  are  at  the  risk  of  the  seller,  until  they  be  weighed, 
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How  THE  Contract  op  Sale  is  to  be  Peefeoted.    Art.  2461. 


counted  or  measured;  but  the  buyer  may  require  either  the  delivery 
of  them  or  damages,  if  there  be  any,  in  case  of  non-execution  of 
the  contract. 

1915:  1917;  2467;  2477;  2478;  3  R.  333;  4  N.  S.  476;  9  M.  592;  12  R.  51;  10  A.  242,  249; 
17  A.  146;  19  A.  123;  20  A.  Ill;  21  A.  235;  24  A.  151;  Poth.  Vente,  n.  309;  7  Toul.  528; 
O.  N.  1583;  14  L.  473;  18  L.  328.    See  30  A.  894,  Peterkln  vs.  Martin. 

Delivery  of  cotton.    7  A.  373,  Campbell  Where  cotton  was  left  to  be  ginned  and 

<et  al.  vs.  Penn.  weighed,  subsequent  Ji,  fa,  held  it.    12  R. 

Terms  *4imitative"  and  '^demonstrative."  ^^'  Lambeth  vs.  Wells. 
7  Toul.,  n.  445. 


Art.  2459  [2434].  Sale  of  Objects  in  Lump  Perfect, 
though  Amount  Still  to  be  Ascertained.  If,  on  the  contrary, 
the  ^oods,  produce  or  other  objects,  have  been  sold  in  a  lump,  the 
5ale  is  perfect,  though  these  objects  may  not  have  been  weighed, 
•counted  or  measured. 

C.  X.  1580;  Poth.  Vente  n.  309;  7  Toul.  528. 


Art.  2460  [2435].  Suspended  When  Buyer  Has  Right 
•of  Inspection  or  Trial.  Things,  of  which  the  buyer  reserves  to 
himself  the  view  and  trial,  although  the  price  be  agreed  on,  are  not 
sold,  until  the  buyer  be  satisfied  with  the  trial,  which  is  a  kind  of 
.^spensive  condition  of  the  sale. 


9  M.  592,  Shuff  vs.  Morgan;  C.  X.  1588;  45  A.  1292,  Jochams  vs.  Ong, 

Pacttm,  displicentice,  C.  C.   1801;  21    A 
412,  Maillard  vs.  Nihoul. 


Sale  on  sample  of  goods  from  a  common 
law  State.  Held,  there  is  no  privilege.  41 
A.  1048,  Claflin  &  Co.  vs.  Mayer. 


Art.  2461  [2436].  Accessories  of  Object  Tacitly  In- 
•cluded.  The  sale  of  a  thing  includes  that  of  its  accessories,  and 
of  whatever  has  been  destined  for  its  constant  use,  unless  there  be 
^  reservation  to  the  contrary. 

2490;  2004;  1903;  2645;  1  Zach.  148,  Sec.  176. 


8ale  of  a  lot  conveys  it  without  any 
reservation  or  exceptioo,  and  if  there  be 
the  privileges,  rights  and  pretensions  ^^be- 
longing to  It,  and  if  the  extent  be  greater 
than  is  mentioned,  it  shall  be  for  the  advan- 
tage of  the  purchaser  '^  everything,  and  all 
-accretions,  present  and  future,  pass  thereby. 
19  L.  77,  Holland's  Heirs  vs.  McCarty ;  2 
N.  S.  448,  Hepp  vs.  Lafonta. 

A  sale  of  land  fronting  on  a  street  and 
extending  between  certain  lines  to  the  river 
without  guarantee  of  measurement  con- 
veys batture  or  alluvion  rights  as  effectually 
as  if  the  land  had  been  sold  fronting  on 
the  river  between  the  same  lines  to  the 
street  line.    42  A.  471,  Meyers  vs.  Mathis. 

The  sale  or  gift  of  a  house  ready  fur- 
nished.   479. 

The  sale  or  gift  of  a  house  wUh  all  that  is 
in  it,    480. 

Transfer  of  dwelling  and  gin  house 
separate  from  the  plantation  on  which  they 
are  situated  can  not  be  recognized  in  law 


so  as  to  embarrass  executions.    6  A.  263, 
Boyle  vs.  Swansan. 

The  mortgages  are  subject  to  equities.  8 
R.  435,  Schmidt  vs.  Frey ;  17  A.  124,  Bou- 
ligny  vs.  Fortier. 

'      A  sale  of  property  carries  with  it  an  as- 
>  signable  contract  of  vendor  in  relation  to 
l>oundarie8.    1  N.  S.  555,  Stafford  vs.  Grim- 
ball. 

Warranty,  however,  does  not  ''  run  with 
the  land''  unless  so  stipulated.  1  N.  8. 
853,  Varmorght  vs.  Foreman. 

The  purchaser  is  presumed  to  buy  the 
accessory  rights  to  the  property  transferred, 
but  damages  suffered  by  the  vendor,  before 
the  sale,  are  a  personal  right  not  transferred. 
45  A.  465,  Matthews  vs.  Als worth. 

Where  real  estate  is  sold,  everything 
thereon  that  is  immovable  by  destination 
passes  to  the  purchaser  unless  there  is  an 
express  reservation.  47  A.  1489,  Maginnis 
vs.  Oil  Company. 
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Art.  2462. 


Civil  Code  or  Louisiana. 


Art  2462  [2437].  Promises  to  Sell.  A  promise  to  sell 
amounts  to  a  sale,  when  there  exists  a  reciprocal  consent  of  both 
parties,  as  to  the  thing  and  the  price  thereof ;  but,  to  have  its  ef- 
fect, either  between  the  contracting  parties  or  with  regard  to  other 
persons,  the  promise  to  sell  must  be  vested  with  the  same  formali- 
ties, as  are  above  described  in  articles  2439  and  2440  concerning 
sales,  in  all  cases  where  the  law  directs  that  the  sale  be  committed 
to  writing. 

1910;  3  N.  S.  683;  2  L.  460;  11  R.  349;  12  R.  474;  1  A.  459;  15  A.  484;  C.  N.  1589. 


Sale  is  perfect  by  mere  consent  of  par- 
ties.   1909. 

See  ease  where  agent  was  instructed  not 
to  buy,  but  bought  surreptitiously  with 
agreement  to  account  to  vendor.  Vendor 
declared  on  a  contract  of  sale  and  lost.  141 
U.  S.  213,  Schutz  vs.  Jordan. 

Is  a  unilateral  promise  binding.  See  37 
A.  836,  Landeche  vs.  Sarpy ;  86  A .  35,  Camp- 
bell vs.  Lambert;  see  also  10  A.  160,  Pecic 
vs.  Bemiss. 

A  promise  to  accept  a  bill  of  exchange  is 
an  acceptance.  91  U.  S.  418,  Scudder  vs. 
Union  National  Bank;  5  East.  514,  Wynne 
vs.  Raikes. 

A  promise  to  sell  ^ves  the  party  a  right 
to  claim  the  thing,  out  it  does  not  place 
property  under  the  dominion  of  the  vendee 
and  subject  it  to  his  mortgages.  17  L.  450, 
461,  McDonald  vs.  Aubert;  T»'op.  Vente 
180;  Poth.  Vente,  n.  481;  9  Toul.,  n.  163. 

An  agreement  to  sell  with  clear  title,  at 
a  future  day,  for  a  fixed  price,  is  a  promise 
to  sell,  not  a  sale.  29  A.  668,  Bennett  vs. 
Fuller. 

A  promise  to  sell,  subject  to  certain  con- 
ditions, does  not  amount  to  a  sale  until  the 


conditions  have  been  complied  with.,  34  A. 
077,  Broadwell  vs.  Raines. 

This  article  discussed.  37  A.  835, 
Landeche  vs.  Sarpy;  30  A.  1118,  Fore- 
man vs.  Saxon;  28  A.  31,  Fernandez  vs. 
Soulie. 

Retaining  possession  until  paid  is  not  in- 
consistent with  actual  sale  by  which  title 
passes  to  buyer.  130  U.  S.  70,  Arkansas 
v.,  L.  &  C.  Co.  vs.  Mann. 

When  a  promise  to  make  title  or  to  sell 
vests  title.  13  A.  861,  Knox  vs.  Payne  and 
Harrison;  15  A.  483,  Garrett  vs.  Crooks; 
40  A.  712,  Thompson  vs.  Sheriff. 

The  price  must  be  certain.  26  A.  397, 
Pike  vs.  Merchants^  Mutual  Insurance  Co. 

One  proposing  to  purchase  at  a  stated 
price  property  advertised  for  auction,  if 
proposition  is  made  to  agents  advertising, 
and  upon  the  day  of  the  auction,  must  be 
viewed  in  the  light  of  a  purchase  at  auc- 
tion and  not  at  conventional  sale.  45  A. 
108,  Collint  vs.  Demar«8t. 

The  paying  of  deposit  is  then  an  earnest 
to  bind  the  sale  and  not  a  payment  on  ac- 
count.   Ibid, 


Art.  2463  [2438].  When  Earnest  is  Given.     But  if  the 

promise  to  sell  has  been  made  with  the  giving  of  earnest,  each  of 
the  contracting  parties  is  at  liberty  to  recede  from  the  promise ;  to- 
wit :  he  who  has  given  the  earnest,  by  forfeiting  it ;  and  he  who 
has  received  it,  by  returning  the  double. 

C.  N.  1590:  Poth.  Vente,  n.  497  to  511 ;  2  Toul.  338,  392;  9  Toul.  583;  10  Toul.  68,  87; 
17  L.  450;  see  note  2462. 

Can  the  question  of  title  be  inquired  into  I 
under  this  article.    See  Marcade  A.  1539. 


Art.  2464  [2439].  Price  must  be  Certain  and  Substan- 
tial, and  Agreement  Serious.  The  price  of  the  sale  must  be 
certain,  that  is  to  say,  fixed  and  determined  by  the  parties. 

It  ought  to  consist  of  a  sum  of  money,  otherwise  it  would  be 
considered  as  an  exchange. 

It  ought  to  be  serious,  that  is  to  say,  there  should  have  been  a 
serious  and  true  agreement  that  it  should  be  paid. 
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At  Whose  Risk  the  Thing  is. 


Abt.  2467. 


It  ought  not  to  be  out  of  all  proportion  with  the  value  of  the 
thing ;  for  instance  the  sale  of  a  plantation  for  a  dollar  could  not 
be  considered  as  a  fair  sale ;  it  would  be  considered  as  a  donation 
disguised. 


2439;  2660;  C.  N.  1591;  Foth.  Vente,  n.  17, ! 
11  A.  91,  708;  12  A.  126. 


i;  IBToul.  366;  6L.  349;  13  L. : 


See  36  A.  490,  Gumbel  &  Co.  vs.  Beer  e/ 


<il. 


Where  experts  are  to  be  subeequentlv 
ohosen  to  fix  the  price.  Sale  is  void. 
Journal  du  Palais,  1878,  p.  1169,  Ephraim 
C.  Lenoir,  2084  and  notes. 

A  judicial  sale  will  not  be  set  aside  for 
inadequacy  of  price  unless  the  inadequacy 
be  so  great  as  to  shock  the  conscience. 
<LordBldon's  rule),  117  U.  S.  191,  Graf- 
fam  TS.  Burgess. 

L*rice  must  be  senous.  1815;  7  L.91,  Liles 
TS.  Rhodes.    9  A.  264  Wood  vs.  Hennen. 

Price  not  fixed.  Prescription.  45  A. 
511,  Clark  et  ah  vs.  Comerford  et  al. 

Sale  with  condition  that  property  shall 


not  vest  until  payment.  See  114  N.  Y.  7, 
Campbell  Printing  Press  Co,  vs.  Walker, 

Sale  of  a  horse  for  $87.50  on  condition 
that  the  note  for  t;he  price  should  be  paid  at 
maturity.  US.  R.  7  and  8.  In  the  mean- 
time horse  dies.  Held  that  sale  faUed  and 
note  was  extinguished.  44  A.  931,  Baker 
YS.  Smith. 

An  agreement  that  the  transferee  of  real 
estate  snail  settle  a  certain  debt,  is  not  a 
sale.  Tet  a  creditor  of  the  vendor  or  trans- 
feror who  seizes  the  property  must  first  pay 
out  of  the  proceeds  to  said  transferee  the 
amount  he,  the  transferee,  has  paid  in 
settling  the  debt  of  the  transferrer  or  ven- 
dor. 38  A.  767,  Prude  vs.  Morris  et  a/. 


This  decision  is  based 

S-ound.    See  14  Peters 
eene. 


on  very  narrow 
133,  Preston  vs. 


Art.  2465  [2440].  When  Price  to  be  fixed  by  Tliird 
Person.  The  price,  however,  may  be  left  to  the  arbitration  of  a 
third  person ;  but  if  such  person  can  not,  or  be  unwilling  to  make 
the  estimation,  there  exists  no  sale. 


C.N.  1592;  Poth.  Vente,  n.  24;  13  Toul. 

Sale  for  price  to  be  fixed  by  experts  to 
be  chosen.  Damafi^es  not  recoverable  for 
refusal  to  choose.  Journal  da  Palais,  1878 ; 


166;  2  R.  526,  Tieman  et  al.  vs.  Martin  et  al. 

Case  of  Ephraim  C.  Lenoir;  see  note  to  2438 
and  see  2672. 


Art.  2466  [2^1].    Buyer  bears  Expenses  of  Sale.    The 

expenses  of  the  act  or  other  incidental  costs  of  sale,  are  chargeable 
to  the  buyer,  unless  some  agreement  be  made  to  the  contrary. 

2483;  C.  N.  1593;  Manning's  Unreported  Cases,  p.  365,  firath  vs.  Dorrille. 

Purchaser  pendente  lite  is  bonnd  by  the 
decree.    3  A.  252,  Gillespie  vs.  Commack. 


CHAPTER  5. 

A/  whose  Risk  the  Thing  is^  after  the  Sale  is  Completed, 

Art.  2467  [2442].  Object  at  Buyer's  Risk  When  Con- 
tract Complete,  hs  soon  as  the  contract  of  sale  is  completed, 
the  thing  sold  is  at  the  risk  of  the  buyer,  but  with  the  following 
modifications. 


1909;  2  A.  664,  75t>;  15  A.  640;  21  A.  534. 
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Art.  2468. 


Civil  Code  of  Louisiana. 


Tbe  casual  condition,  2023,  compmre  with 
2I5I  and  2152. 

Exchange  takes  place  by  the  bare  consent 
of  the  parties.    2661. 

Where  the  thins  sold  is  Indeterminate, 
nncertain  or  described  by  number  or  quan- 


tity it  is  not  at  the  risk  of  the  buyer  until 
he  is  in  default  or  until  tendered,  etc.  1915 
and  1916. 

Delivery  necessary  for  the  giving  in  pay- 
ment.   2656. 


Art.  2468  [2443].  Care  due  by  Seller  Pending  Delivery. 

Until  the  thing  sold  is  delivered  to  the  buyer,  the  seller  is  obliged 
to  guard  it  as  a  faithful  administrator;  and  if,  through  want  of  this 
care,  the  thing  is  destroyed,  or  its  value  diminished,  the  seller  is 
responsible  for  the  loss. 

Spanish  Code,  1462,  2477;  O,  0.  246,  a.  6;  9  A.  8;  15  A.  438,  640. 

LoM  of  the  thing  due.    2219. 


Seller  is  responsible  if  his  agents  neglect 
before  delivery.  2  B.  60,  Bataille  et  aJ.  vs. 
Firemen ^«  Insurance  Company  of  New  Or- 
leans. 


Under  a  suspensive  condition.  2044,  2471. 


Art.  2469  [2444].  Seller  Liable  Only  for  Gross  Neglect^ 
When  Buyer  Delays  Acceptance  Unreasonably.  The  seller 
is  released  from  this  degree  of  care,  when  the  buyer  delays  obtain- 
ing the  possession  ;  but  he  is  still  liable  for  any  injury  which  the 
thing  sold  may  sustain,  through  gross  neglect  on  his  part. 


9  Tonl.  584. 

Four  days  is  a  reasonable  delay  for  prep- 
arations to  take  charge  of  a  shipwreck.  2 
R.  60,  Bataille  et  al,  ts.  Firemen^s  Insur- 
ance Company  of  New  Orleans. 


Seller  is  released  if  agent  or  , 
the  goods  in  an  exposed  situation. 
Feam  &  Co.  ys.  Maltby  &  Co. 


laces- 
A.9, 


Art.  2470   [2445].  When  Delay  Chargeable  to  Seller. 

If  it  is  the  seller  who  delays  to  deliver  the  thing,  and  it  be  de- 
stroyed,  even  by  a  fortuitous  event,  it  is  he  who  sustains  the  loss,, 
unless  it  appears  certain  that  the  fortuitous  event  would  equally 
have  occasioned  the  destruction  of  the  thing  in  the  buyer's  posses- 
sion, after  delivery. 

1910;  2219. 


Seller  is  not  bound  unless  put  in  default. 
Manning^ff  Unreported  Cases,  p.  865,  Erath 
vs.  Dorville. 


Misunderstanding:.  42  A.  109.  Pittsburg- 
and  Southern  Coal  Company  vs.  Charles  B. 
Slack. 


Art.  2471  [2446].  Conditional  Sales.  A  sale,  made  with 
a  suspensive  condition,  does  not  transfer  the  property  to  the  buyer,, 
until  the  fulfillment  of  the  condition. 

If  the  thing  be  destroyed  before  this  happens,  the  loss  is  sus- 
tained  by  the  seller. 

If  the  thing  be  only  deteriorated,  when  the  condition  is  accom- 
plished,  the  buyer  has  the  choice  either  to  take  it  in  the  state  in 
which  it  is,  or  to  dissolve  the  contract. 

If  it  has  undergone  any  improvement  without  the  agency  of 
the  seller,  the  buyer  has  the  advantage  of  this  improvement,  with- 
out having  to  pay  any  increase  of  price. 

6  Toul.  412. 
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Op  thk  Obugations  of  .the  Seller. 


Art.  2475. 


Conditional  sale.    d044. 

RigbtB   of   creditors   on   pledge. 
3179. 


I      It  is  a  valid  condition  in  a  sale  that  title 

I  to  land  shall  revert,  if  property  is  used  for 

3165,  sellin^r  liquors,  etc.    100  U.  S.  55,  Cowell 

I  vs.  (Colorado  Springs  Co. 


Art.  2472  [2^7.]  Alternative  Sales^Loss  of  Objects. 

In  alternative  sales,  whether  the  choice  be  left  to  the  seller,  or  be 
expressly  granted  to  the  buyer,  the  first  of  the  two  things  which 
perishes  after  the  contract,  is  a  loss  to  the  seller,  and  he  must  give 
up  that  which  remains.  But  if  that  which  remains  also  perish,  it 
is  the  buyer's  loss,  and  he  must  pay  the  price  of  it. 

2007;  2071;  2078. 

Art*  2473  [2448].  Id.  In  the  case  specified  in  the  above 
article,  when  the  choice  is  reserved  to  the  buyer,  he  may  recede 
from  the  contract,  if  one  of  the  things  has  perished,  provided  he  has 
not  delayed  to  be  put  in  possession. 


CHAPTER  6. 


Of  the   Obligations  of  the   Seller. 

Art.  2474  [2449].  Atiibis:uities  in  Contract  Construed 
in  Buyer's  Favor.  The  seller  is  bound  to  explain  himself  clearly 
respecting  the  extent  of  his  obligations :  any  obscure  or  ambiguous 
clause  is  construed  against  him. 

Spanish  Code,  1461, 1956;  47  A.  1489,  Maginnis  vs.  Oil  Co.;  7  A.  471,  Gray  &  Co.  vs. 
Lowe;  C.  N.  1602  (lit.) ;  Pothier  Vente,  n.  287;  3  Toul.  460;  6  Toul.  857,  859;  4  R.  815; 
10  R.  5;  8  A.  192;  7  A.  465;  10  A.  187;  19  A.  11 ;  20  A.  868; 

setUng  forth  terms  of  credit  and  conditions 
of  a  sale,  are  read  into  contract.  48  A.  205, 
Heirs  of  Delogny  vs.  Mercer. 


This  article  applied, 
al.  vs.  Broussard. 


48  A.  962,  Tutor  et 


Expressions   employed   in  a  prospectus^ 


Art.  2475  [2450].  Seller  Must  Warrant  and  Deliver. 

The  seller  is  bound  to  two  principal  obligations,  that  of  delivering 
and  that  of  warranting  the  thing  which  he  sells. 

45  A.  407,  Roe.  Widow  of  Green,  vs.  Heirs  of  Bundy ;  9R.  851;  4  A.  400;  5  A.  577;  C. 
N.  1608  (suhstential);  Poth.  Vente,  n.  41  and  42;  18  A.  229,  881;  15  A.  247;  19  A.  459. 


Consent  in  the  deed  is  delivery. 
181,  Fortin  vs.  Blount. 


IN.  S. 


Warranty  is  not  of  the  essence  of  the  can- 
tract.    10  M.  61,  Bayon  vs.  Vavasseur. 

Vendor  must  convey  or  offer  to  convey 
before  he  can  recover  price.  15  L.  288, 
Brashearvs.  McMasters. 

Purchaser  can  not  complain  of  vendor  not 
malting  title  when  he  has  prevented  him  by 
refusing  to  allow  notary  to  give  up  his 
notes.  19  L.  288.  Muncipality  No.  1  vs. 
Cordevoille  &  Lacroix. 


**  t/»  pen  oppressee'"  is  not  sufficient  notice 
of  the  asthma  in  a  slave.  2  A.  185,  Robert 
vs.  De  St.  Romes. 

Insolvencv  does  not  release  from  obliga- 
tion to  tender  a  delivery  as  a  condition  to 
recovering  damages.  124  U.  H.  885.  Flor- 
ence Mining  Co.  vs.  Brown. 

Purchaser  evicted  in  part  is  entitled  to  be 
reimbursed  only  the  valua  of  part  from 
which  he  is  evicted,  estimated  proportion- 
ately to  the  whole.  50  A.  510,  Wood  Mfg. 
&  Creosoting  Co.  vs.  Davenport. 
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Art.  2476. 


Civil  Code  of  Louisiana. 


Art.  2476  [24511.  Warranty  is  Against  Eviction  and 
Latent  Defects.  The  warranty  respecting  the  seller  has  two 
objects  ;  the  first  is  the  buyer's  peaceable  possession  of  the  thing 
sold,  and  the  second  is  the  hidden  defects  of  the  thing  sold  or  its 
redhibitory  vices. 

44  A.  225,  Pagh  VB.  Moore,  Hyams  &  Co.;  12  L.  173,  Stokes  vp.  Shackleford;  18  A. 
133;  C.  K.  1625  (substantial);  Poth.  Yente,  n.  82, 108  and  208. 


Redhibition.  2520et«eg. 

llviction.   2500. 

II  est  responsable  de  toutes  les  qualit^s, 
9picidl€ment  d^termMes  que  la  chose  doit 
avoir  ou  dont  elle  doit  etre  affranchie 
<dicta,  promissa).  Alnsi,  loraqne  la  chose 
vendue  est  entach^e  de  d^fauts  caches,  on 
lorsque  les  dicta  et  promisiay  ne  se  veiiflent 
pas,  rachetenr,  sans  distinguer  si  les  d6- 
iants  sont  capitaux  ou  acoessoires,  a  tou- 


jours  le  choix,  d'actionner,  soit  en  r^ilation 
du  contrat,  soit  en  diminution  de  prix. 
Mack.  204,  Sec.  407. 

TradilionibuB  et  usvcapionHniB^  dominie 
verum  non  nudis  pactis  transferuntvr.  C.  1 1 , 
T.  3,  Const.  20. 

Xum  quam  nnda  traditio  transfert  domi- 
nuniy  sed  ita,  si  venditio  ant  aliqua  jnsta 
causa  praecesserit  propter  qnam  traditio 
seqneretur.  L,  41,  T.  1, 1.  31. 


SECTION   1. 


Of  the   Tradition  or  Delivery  of  the    Thing  Sold. 


Art.  2477  [2452].  I)efinition.  The  tradition  or  delivery 
is  the  transferring  of  the  thing  sold  into  the  power  and  possession 
of  the  buyer. 

See  1922;  1923;  13  L.  285;  1  A.  60;  16  A.  284;  18  A.  31.  606;  C.  N.  1604  (substantial); 
7  Toul.  109. 


Delivery  of  keys.    7  Toul.  p.  59. 

Things  which  can  not  be  delivered  at  time 
of  sale.   7  Toul.  p.  60. 

A  sale  of  things  in  Ohio,  subject  to  the 


happening  of  a  suspensive  condition  in 
Louisiana,  is  governed  by  the  laws  of  Lou- 
isiana. 86  A.  362,  Mcllvaine  &  Spiegel  vs. 
Legar^  and  Godchaux. 


Art.  2478  [2453}.  Hay  be  Actual  or  Constructive*  JThe 
tradition  or  delivery  of  movable  effects  takes  place  either  by  their 
real  tradition,  or  by  the  delivery  of  the  keys  of  the  buildings  in  which 
they  are  kept ;  or,  even  by  the  bare  consent  of  the  parties,  if  the 
things  can  not  be  transported  at  the  time  of  sale,  or  if  the  purchaser 
had  them  already  in  his  possession  under  another  title. 

Spanish  Code,  1462,  1922;  1928;  2247;  C.  X.  1606  (lil.):  Poth.  Vente.  n.  45,  814;  6 
Toul.  800;  7  Toul.  60;  18  L.377;  9  A.  487:  14  A.  398:  16  A.  284;  18  A.  31;  4  R.  486, 
Smith  vs.  Kemper;  7  X.  8.  675,  Williams  vs.  Franlclin. 


This  article  is  illustrated  in  3  M.  223,  the 
law  beinff  the  same  then  as  now.  It  is  de- 
livery which  transfers  the  property.  De- 
livery of  a  part  of  a  store  of  dry  goods  not 
a  deliverv  of  all.  3  M.  228,  Durnford  vs. 
Brooks. 

Third  persons  not  bound  until  actual  de- 
livery. 18  A.  606,  Tanneret  vs.  Edwards; 
^  A.  *5<i.  Goodhue  vs.  McCIarty;  24  Am. 
Law  Reg.  298;  1  Zaeh.  151,  n.  4. 

Where  owner  has  lost  control  of  property 
;and  can  not  change  Its  destioation,  credi- 


tors can  not  attach.  But  whenever  owner 
can  sell  and  deliver  creditors  may  seize. 
3  A.  78,  Oliver  vs.  Lake. 

The  taking  possession  without  express 
consent  is  not  such  a  delivery  as  will  de- 
feat an  attachment.  7  A.  57,  Jndson  vs. 
Lewis. 

The  possessor  of  a  movable  is  not 
obliged  to  indicate  his  author  or  vendor 
and  no  agreement  of  a  previous  proprietor 
can  affect  him.     1  Zach.  152,  n.  1. 
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Op  the  Obligations  of  the  Seller. 


Art.  2480. 


The  authentic  act  of  sale  (duly  recorded) 
of  designated  land  is  a  taking  posseesion 
of  it.  37  A.  417,  Giddens  vs.  Mobley ;  38 
A.2U,  see  Barrow  vs.  Wilson;  30  A.  966, 
Brown  vs.  Brown. 

If  a  warehouseman  is  vendor  the  delivery 
of  his  warehouse  receipt  is  sufficient.  10 
A.  15,  Rice  &  Hathaway  vs.  Kendall,  Toe 

4SfcC0. 


The  transfer  of  cotton  on  black  book  of 
cotton  press  is  a  symbolic  delivery.  9  A. 
531,  Hamilton,  Mackingerit  Co.  vs.  Camp- 
bell &  Rickarby. 

Delivery  Should  be  made  in  a  reasonable 
time.  Damages  for  refusal  to  receive  the 
difference  between  price  and  that  obtained 
at  private  sale.  80  A.  264,  Bartlettvs.  City 
of  New  Orleans. 


Art.   2479   [2455].    Public  Act  Delivers  Immovables. 

The  law  considers  the  tradition  or  delivery  of  immovables,  as  always 
accompanying  the  public  act,  which  transfers  the  property.  Every 
obstacle  which  the  seller  afterwards  interposes  to  prevent  the  taking 
of  corporal  possession  by  the  buyer,  is  considered  as  a  trespass. 

2442;  1920;  C.  X.  1605;  3  L.  179;  13  L.  235;  9  R.  514;  10  R.  425;  2  A.  787,  798;  4  A. 
400,  Flynn  vs.  Moore;  7  A.  456,  Biu'hanan  vf.  Mor^^an;  4  M.  079,  Fleokner  vs.  Grieve;  45 
A.  406;  46  A.  345;  47  A.  407;  48  A.  248. 


In  a  joint  possession  the  possession  of  bim 
holding  title  is  considered.    11  R.  538,  We- 


derstrandt  vs.  Marsb ;  13  A.  155,  Halle  vs. 
Brewster;  12  A.  531,  Wolf  vs.  Wolf. 


Art.  2480  [2456].  Retention  of  Possession  by  Seller 
prima  facie  Evidence  of  Fraud.  In  all  cases  where  the  thing 
sold  remains  in  the  possession  of  the  seller,  because  he  has  reserved 
to  himself  the  usufruct,  or  retains  possession  by  a  precarious  title, 
there  is  reason  to  presume  that  the  sale  is  simulated,  and  with 
respect  to  third  persons,  the  parties  must  produce  proof  that  they 
are  acting  in  good  faith,  and  establish  the  reality  of  the  sale. 

1921;  1923;  2442;  4  L.  340;  6  L.  542:  4  R.  435;  5  R.  18;  7  R.  434;  2  A.  912;  5  A.  2; 
6  A.  25,  438,  763;  8  A.  506;  11  A.  103,  226;  12  A.  666,  684;  15  A.  582:  16  A.  5,  284;  21  A. 
463,  649;  23  A.  258;  r  N.  S.  670,  Davis  vs.  Prevost  heirs;  7  X.  S.  675.  Williams  vs.  Frank- 
lin; 17  L.  359,  Thibodeaux  vs.  Thomasson;  45  A.  997,  Ya'e  &  Bowling  vs.  Bond  &  Wil- 
liams; 47  A.  695,  Glllcerson  Sloss  Co.  vs.  Yale  &  Bowling. 


Precarious  title.    3556,  No.  25. 

A  debtor  may  give  a  privilege  by  sale. 
€ven  though  he  remains  in  possession.  31 
A.  349,  Palmer  vs.  Mangham. 

Shifting  of  onns  probandi  by  showing  suf- 
ficient fact  to  cast  doubt  on  the  transaction. 
33  A.  1057,  King  vs.  Atkins;  35  A.  741, 
Friedlander  vs.  Brooks. 


How  simulation  may  be  established. 
A.  164,  Gregg  vs.  Lee  &  Co. 
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Vendor  s  remaining  in  posseseion  is  a 
badge  of  simulation.  39  A.  878,  Cole  vs. 
Cole. 

0nv8  probandi  on  vendee  even  with  de- 
livery.   8  A.  506,  Wartel  vs.  Darbein. 

But  the  fact  that  the  purchaser  at  sherifC^s 
sale,  after  paying  price  bid  out  of  his  own 
fuDds^  permits  tne  expropriated  owner  to 
remain  in  possession  is  not  a  badge  of  sim- 
ulation.   33  A.  544,  Porche  vs.  Labatut. 


In  case  a  judgment  creditor  seizes  and 
sells  property  of  debtor  under  Ji.  fa,  but 
leaves  him  in  actual  possession  under  a 
precarious  title,  there  is  reason  to  presume 
the  sale  simulated.  45  A.  997,  Yale  &  Bow- 
ling vs.  Bond  «&  Williams. 

Though  the  purchaser  must  offer  clear 
proof  to  rebut  the  presumption  of  simulation 
raised  by  this  article.  32  A.  1132,  Devon- 
shire vs.  Gauthreaux. 

Reservation  usufruct  reiiuires  production 
of  proof  of  good  faith.  41  A.  739,  Cochran 
vs.  Gibert  et  al. 

Yet  this  presumption  must  yield  to  proof 
of  good  faith.  See  Art.  1921 ;  37  A.  22, 
Parker  vs.  Talbot;  34  A.  847,  Nieman 
vs.  Condran ;  31  A.  653,  Spivey  vs.  Wilson ; 
30  A.  1206,  Johnson  vs.  Mayer;  21  A.  463, 
Grlce  vs.  Sanders. 

Sale  complete  by  consent  between  the 
parties,  but  does  not  affect  third  persons 
until  delivery.    If  vendor  before  delivery 
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Art.  2481.                        Civil  Code  of  Louisiana. 

§hould  sell  again  to  an  innocent  third  per-  '   tainin^  the  requisite  averments  and  prayer, 

eon  and  make  delivery,  latter  sale  would  and  where  sale  is  alleged   to  be  simulated 

be  valid.    10  A.  284,   McCloskey    vs.   the  \  and  fraudulent,  the  judffe  will  grant  relief 

Central  Bank  of  Alabama;   6  A.  516,  Ged-  on  showing  either  simulation  or  fraud.    38 

des  vs.  Bennet.  A.  385,  Maekesy  vs.  Schultz. 

exceptions.  4  K.  435,  Gonthier  vs.  Thomas.  |  ToleLTyX^lrtoAu^ly^'''' ''''''' 

In  a  direct  action  to  revoke  a  sale  con-  i 


Art.  2481  [2457] .  Of  Delivery  of  Incorporeal   Rights. 

The  tradition  of  incorporeal  rights  is  to  be  made  either  by  the  de- 
livery of  the  titles  and  of  the  act  of  transfer,  or  by  the  use  made 
by  the  purchaser,  with  the  consent  of  the  seller. 

C.  X.  1607,  Pothier  Vente,  n.  251 ;  7  TouL  00,  160;  14  A.  699;  15  A.  654. 

Assignment  of  credits,  etc.    2612.  I      30  A.  1381,  see  Smith  vs.  C.  C.  L.  &  J?.  H' 

I  Co.;  35  A.  271,  Succession  of  Webre. 

Art.  2482  [2458].  Seller  Not  in  Possession  Must  Re- 
deem Object.  When  the  object  sold  is  out  of  the  vendor's  pos- 
session, he  must  redeem  it  at  his  cost,  and  deliver  it  to  the  buyer, 
unless  it  be  differently  agreed  between  the  parties,  or  unless  it  evi- 
dently appears  from  the  contract,  that  the  buyer  himself  has  under- 
taken to  reclaim  it. 


15  A.  438. 

A  sale  with  ris^ht  of  redemption  within  a 
certain  date  by  debtor  to  a  creditor,  where 
debtor  remains  in  posseesion,  does  not  make 
the  transaction  a  fraudulent  simulation.    It 


does  not  vest  ownership,  but  may  give  the 
creditor  a  right  to  be  paid  by  prioritj.  31 
A.  348,  Fanner  vs.  Mangham. 


Art,  2483  [2459].  Delivery  at  Seller's  and  Removal  at 
Buyer's  Cost.  The  costs  of  delivery  are  chargeable  to  the  seller, 
and  those  of  removing  are  to  be  supported  by  the  buyer,  if  there 
has  been  no  stipulation  made  to  the  contrary. 

2168;  C.  X.  1608;  Poth.  Vente,  n.  42;  7  Toul.  112. 

Art.  2484  [2460].  Where  Hade.  The  delivery  must  be 
made  on  the  place  where  the  thing,  which  is  the  object  of  the  sale, 
was  at  the  time  of  such  sale,  if  not  otherwise  agreed  upon. 

2157;  C.  X.  )m)  (lit.);  Poth.  Ventc,  n.  49;  7  Toul.  KM?. 

Art.  2485  [2461].  Buyer's  Rights  on  Default  of  Seller. 

If  the  seller  fails  to  make  the  delivery  at  the  time  agreed  on  be- 
tween the  parties,  the  buyer  will  be  at  liberty  to  demand,  either  a 
canceling  of  the  sale,  or  to  be  put  into  possession,  if  the  delay  is 
occasioned  only  by  the  deed  of  the  seller. 

2497:  0.  X.  1010  (lit.) ;  Polh.  Vente,  n.  (58;  10  Toul.  2GB. 

Resolutory  condition.    204B.  2501.  I       Buyer  must  put  seller  m  mora.   10  R.  425, 

Laurans  vs.  Gamier. 
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Of  the  Obligations  op  the  Seller. 


Art.  2490. 


Art.  2486  [2i62].  Id.  In  all  cases,  the  seller  is  liable  to 
damages,  if  there  result  any  detriment  to  the  buyer,  occasioned  by 
the  non-delivery  at  the  time  agreed  on. 

13  L.  225,  Vance  vs.  Tourne  &  Beckwith;  C.  X.  16)1  (lit.) ;  Potb.  Vente,  n.  75,  77; 
2219;  1912;  1910;  7  Toul.,  n.  57. 

But  the  putting  in  mora  is  a  condition 
precedent  to  the  recovery  of  such  damages. 
6  X.  S.  229,  Erwin  vs.  Fenwiclj;  1912. 

The  time  agreed  on— putting  in  default. 
14  A.  45,  Thompson  vs.  Howes. 

How  damages  are  estimated  where  there 
was  a  failure  to  ship  beeves.  14  A.  789, 
Gauthiervs  Green;  2152. 


In  a  simple  oblifi;ation  the  damages  are 
the  value  of  theihing  when  demanded  by 
the  creditor.    7Toul.,  n.  59. 

If  it  has  a  term  the  value  is  tixed  at  the 
day  it  falls  due  as  the  measure  of  damages. 
7  Toul.,  n.  60. 


Art.  2487  [2463].  No  Delivery  Until  Payment,  if  no 
Credit  Given.  The  seller  is  not  bound  to  make  a  delivery  of  the 
thing,  if  the  buyer  does  not  pay  the  price  and  the  seller  has  not 
granted  him  any  term  for  the  payment. 

2651;  C.  N.  1612  (lit.);  18  A.  31;  Poth.  Vente.,  n.  50,  63,  67;  6  Toul.  395;  7  Toul. 
314;  4  R.  402,  Montgomery  vs.  Brander. 

Seller  may  stop  in  transitu  even  after  an  Purchaser  for  cash  can  not  claim  posses- 
attacbment  in  an  intermediate  port.  15  L.  sion  until  he  pays.  36  A.  197,  Lapine  v?. 
461,  Hepp  VB.  Glover.  Bordeaux. 


Art.  2488  [2464].  Nor  when  Buyer  Becomes  Insol- 
vent After  Sale.  Neither  shall  he  be  obliged  to  the  deliver)^, 
even  if  he  has  granted  a  term  for  the  payment,  if  since  the  sale  the 
buyer  is  become  a  bankrupt,  or  is  in  a  state  of  insolvency,  so  that 
the  seller  would  be  in  imminent  danger  of  losing  the  price  of  the 
same,  unless  the  buyer  should  give  him  security  to  pay  at  the  time 
agreed  on* 

C.  N.  1613  (lit.) ;  Poth.  Vente.,  n.  67;  6  Toul.  395:  7  Toul.  314;  3  R.  333,  Cook  vs. 
West. 

May  stop  in  transitu  even  after  attach-  t  Frank  &  Co.  vs.  The  Caddo;  2  Woods,  35, 
ment  at  an  intermediate  port.  15  L.  461.  >  Lesassier  &  Wise  vs. 'i he  Southwestern:  21 
Hepp  vs.  Glover.  '  A.  268,  Blum  vs.  Marks;  9  A.  92,  Marshall  tt 

James  vs.  Fall;  15  L.465,  Hepp  vs.  Glover; 

Stoppage  in  transitu.     1  Wood,  04,  Blum.      3  R.  331,  Cook  vs.  West. 

Art.  2489  [2465J.  Object  Hust  be  in  Condition  Sold; 
Profits  Since  Sale  are  Buyer's.  The  thing  must  be  delivered 
in  the  same  state  in  which  it  was  at  the  time  of  the  sale,  that  is  to 
say,  without  any  change  occasioned  by  the  act  or  fault  of  the  seller. 

From  the  day  of  sale  all  the  profits  belong  to  the  purchaser. 

C.  N.  1614;  Poth.  Vente.,  n.  260,  264;  3  Toul.,  296,  299,  460. 

Art.  2490  [2466].  Sale  Carries  Ownership  of  Appur- 
tenances.  The  obligation  of  delivering  the  thing  includes  the 
accessories  and  dependencies,  without  which  it  would  be  of  no 
value  or  service,  and  likewise  everything  that  has  been  designed 
to  its  perpetual  use. 

2645;  498;  501 :  504;  2650;  C.  X.  1615;  Poth.  Vente.,  n.  47;  3  Toul.  460. 
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Art.  2491. 


Civil  Code  op  Louisiana. 


Sale  of  Atlantic  Mills  carries  with  it  the 
trade  mark  *' Champion/'  20  F.  217, 
Atlantic  MIIU  vs.  Robinson. 


Sale  of  City  Railroad  carries  riji^ht  of  way 
and  franchises.  114  U.  S.  501,  X.  O.  S.  F.  & 
L.  R.  R.  Co.  vs.  Delaniore. 


Art.  2491  [2467].  Of  Immovables;  Seller's  Obligation. 

The  seller  is  bound  to  deliver  the  full  extent  of  the  premises,  as 
specified  in  the  contract,  under  the  modifications  hereafter  ex- 
pressed. 

Foth.  Vente.,  n.  251,  253,  258;  C.  N.  1616  (lit). 

In  the  sale  of  one  of  two  or  more  estates 
the  ancient  limits  not  regarded.  Those 
fixed  by  the  vendor  control.    844. 

Falsa  demoHstratio  non  nocet.  See  will  of 
*^my  house  and  lot  in  the  town  of  Patoka, 
111./^  and  a  subsequent  erroneous  descrip- 
tion. 105  111.  861,  Allen  vs.  Bowen;  1 
Wendell.  550,  Doe  vs.  Roe. 


Where  enough  is  left  in  the  deed  to  iden- 
tify the  subject  of  the  grant.  113  U.  S.  436, 
Prentice  vs.  Steams. 

Transposition  of  numbers  117.  U.  S.  210, 
Patch  vs.  White. 


A  conveyance  of  lands  without  boundary 
or  location,  but  merely  as  *^all  other  lands 
owned  by  the  vendor  in  Louisiana,**  is  in- 
operative as  note  to  the  public,  if  not  also 
void  for  want  of  description.  37  A.  751, 
Green  Bros.  vs.  Witherspoon. 

Description.  42  A.  922,  Gee  vs.  Clark. 

A  sale  with  reference  to  a  plan  and  divis- 
ion of  property  as  shown  on  a  plat,  gives 
the  purchaser  the  rights  and  servitudes  in- 
dicated by  the  plat.  29  A.  46,  Burke  vs. 
Wall. 


Art.  2492  [2468] .  When  Premises  Include  Less  Than 
Quantity  Stipulated.  If  the  sale  of  an  immovable  has  been 
made  with  indication  of  the  extent  of  the  premises  at  the  rate  of  so 
much  per  measure,  the  seller  is  obliged  to  deliver  to  the  buyer,  if 
he  requires  it,  the  quantity  mentioned  in  the  contract,  and  if  he  can 
not  conveniently  do  it,  or  if  the  buyer  does  not  require  it,  the  seller 
is  obliged  to  suffer  a  diminuLion  proportionate  to  the  price. 


Poth.  Vente,  n.  259;  3  A.  326;  C.  N.  1617  (lit.);  15  A.  76. 


Where  vendee  seeks  to  cancel  sale  for  the 
reason  he  has  b2en  evicted  from  such  a  ma- 
terial part  of  the  property,  that  he  would 


not  have  purchased  without  it. 
Robbins  vs.  Martin.  Jr..  et  al. 


43  A.  490, 


Art.  2493  [2469].  When  Premises  Include  More  Than 
Stipulated.  If,  on  the  other  hand,  there  exists  an  extent  of  more 
than  what  is  specified  in  the  contract,  the  buyer  has  a  right,  either 
to  give  the  supplement  of  the  price,  or  to  recede  from  the  contract, 
should  the  overplus  be  upwards  of  a  twentieth  part  of  the  extent 
which  is  declared. 

12  M.  425;  Poth.  Vente,  n.  256;  C.  N.  1618  (lit.) ;  43  A.  490,  Robbins  vs.  Martin, 
Jr.,  et  al. 

Art.  2494  [2470].  Difference  Between  Actual  and 
Stated  /Measurement  of  Distinct  Object  Immaterial ;  Ex- 
ception. In  all  other  cases,  whether  the  sale  be  of  a  certain  and 
limited  body,  or  of  distinct  and  separate  objects,  whether  it  first 
set  forth  the  measure,  or  the  designation  of  the  object,  followed 
by  its  measure,  the  expression  of  the  measure  gives  no  room  to 
any  supplement  of  price,  in  favor  of  the  seller,  for  the  overplus  of 
the  measure ;   neither  can  the  purchaser  claim  a  diminution  of  the 
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Of  the  Obligations  of  the  Seller.  Art.  2497 

price  on  a  deficiency  of  the  measure,  unless  the  real  measure  comes 
short  of  that  expressed  in  the  contract  by  one-twentieth  part, 
regard  being  had  to  the  totality  of  the  objects  sold;  provided  there 
be  no  stipulation  to  the  contrary. 

854:  C.  N.  1619  (practltallv  Ht.);  IX.  S.  179;  5  L.  36S;  16  L.  1S7;  5L.74;  5  L. 
858;  5  N.  S.  241;  8  X.  8.  169;  2  R.  359;  Pothier  Vente,  n.  338  a.  345. 

Art.  2495  [2471].  Id.  There  can  be  neither  increase  nor 
diminution  of  price  on  account  of  disagreement  in  measure,  when 
the  object  is  designated  by  the  adjoining  tenements,  and  sold  from 
boundary  to  boundary. 

854  (as  amended  by  Act  87  of  1871,  p.  201);  C.  N.  1620;  12  M.  428;  3  L.  91 ;  4  L. 
519;  5  L.  241 ;  7  L.  459;  14  L.  497;  15  L.  204;  16  L.  187,  333;  18  L.  526;  19  L.  422;  2  R.  357; 
9R.  30;2  A.  808;7  A.  672;  9  A.  117;  15  A.  76;  16  A.  114;  17  A.  68,97;  19  A.  133;  46  A. 
671,  State  vs.  Buck  &  Fruit  Co. 

To.con6titute  a  salep^'r  aversionem  there  Sale  of  a  building  and  city  lot.   14  L  498, 

must  be  either  a  distinct  or  separate  object  Kirkpatrick  vs.  McMillan, 
described  such  as  the  manor  of  Dale,  an  , 

island,  or  an  enclosed  Held;  so  also  a  sale  Where  a  sale  of  land  is  per  aversionem  the 

for  a  total  sum  and  existing  visible  bound-  purchaser  is  not  entitled  to  diminution  of 

aries    are    assigned    to  the  land   such  as  '  price  on  account  of  diminution  of  quantity, 

rivers,  highways,    fences,  pieces  of  stone.  |  yet  it  is    a  different  question  where  It  is 

wood  or  Iron  showing  a  starting  point  and  shown  that  there  Is  a   break  in  one  of  the 

direction  of  dividing  line.  7  A.  672,  Boyce  boundaries.  47  A.  147,  Gugllelimi  vi.  Geis- 

vs.  Cage; '46  A.  650,  State  vs.  Buck  &  Fruit  mar. 
Co. 

,  .      .           ,             ..,..,  Name  of  plantation  and  quantity  is  not 

J5ale  of  a  section  or  fractional  section  of  |  per  aversion.  3  A.  320.  Hall  vs   Nevill 
land  containing  so  many  acres,   is  not  a 

^aleper  aversionem.  and  if  short  in  quantity  ^  g^ie  of  the  ^'Mound  Magnolia  Planta- 

g  ves  rise  to  action  for  diminution  of  price.  ti^j^v  j^r  $3500,  containing  a  stated  number 

I6L.  187,  Phelps  vs.   Wilson;   16  L.  335,  of  acres  and  referring   to  deeds  in  which 

Brazeale  &  buvell  vs.  Bordelon.  ^^^   boundaries  are    given,  is  a    sale  per 

A  sale  of  a  tract  of  land  between  certain  <^^'ersionem,  26  A.253,Gay  vs.  Larlnore. 

limits,    quallfled  ;;8o    as    to  Include  said  g^  gig^  jg  ^  sale  of  a  square  of  ground  be- 

number  of  acres,    is  notasale  pfrarer«i-   ,  ^^een   named    streets,    even    though    Uie 

onem,  1  K.  34,  Hoover  vs.  Richard.  frontage  of  the  square  is  given.  26  A.  40, 

Reference  to  other  act  parol  declarations  1  Whitney  vs.  Saloy. 

as  to  quantity,  etc.  9  R.  30.  Lablche  vs.  where  the  boundaries  and  measurements 

*'^'  are  both  given  proof  of  the  extent  of  ground 

Where  the  back  line   is  not  given  in  the  actually     taken    is  not  admissible.    34  A. 

description.  9  A,  100,  Landry  vs.  Tulller.       i  1184,  Ledoux  vs.  West. 

Art.  2496  [2472].  When  Seller  Has  Right  to  Demand 
Additional  Price  for  Surplus.  In  the  case  where  there  is  room 
for  an  augmentation  of  price  for  the  surplus  of  the  measure,  the 
buyer  has  the  option  to  give  the  supplement,  or  to  recede  from  the 
contract. 

See  2493;  2644;  C.  N.  1620;  3  A.  326,  Hall  vs.  Nevill. 

These  articles  relate  exclusively  to  the  I  eofA«  m«a«Mrc  of  the  thing  delivered.    43  A 
obligations  of  buyer  and  seller,  tciVA  respect  \  490,  Bobbins  f  s.  Manin. 

Art.  2497  [2473].  When  Buyer  Recedes  Seller  Refunds 
Price  and  Expenses  of  Contract.  In  all  cases  where  the  buyer 
has  a  right  to  recede  from  the  contract,  the  seller  is  bound  to  make 
him  restitution  not  only  of  the  price,  if  already  received,  but  also  of 
the  expenses  occasioned  by  the  contract. 

2505;  2506;  C.  X.  1<j21;  24  Laurent  195,  197. 
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Art.  2498.  Civil  Code  op  Louisiana 

Art.  2498  [2474].  One  Year  for  Suing  for  Supplement 
or  Diminution  of  Price.  The  action  for  supplement  of  the  price 
on  the  part  of  the  seller,  and  that  for  diminution  of  the  price  or  for 
the  canceling  of  the  contract  on  the  part  of  the  buyer,  must  be 
brought  within  one  year  from  the  day  of  the  contract,  otherwise  it 
is  barred. 


2492;  C.  N.  1622  (lit.);  5  R.  83;  15  A.  171. 


One  year  prescription  does  not  apply  to 
guits  under  2511  and  2514.  43  A.  488,  Rob- 
bine  vs.  Martin. 


Prescription  rans  against  minors  from  the 
day  of  sale.  41  A.  Ill ,  Ashbey  vs.  Ashbey  et 
al. 


Art.  2499  [2475] .  When  Two  Lots  Included  Deficiency 
in  One  Supplied  by  Surplus  in  Other.  If  two  pieces  of  ground 
have  been  sold  by  one  and  the  same  contract,  with  the  expression 
of  the  measure  for  each,  and  there  be  found  a  less  quantity  in  one, 
and  a  larger  one  in  the  other,  the  deficiency  of  the  one  is  supplied 
by  the  overplus  of  the  other,  as  far  as  it  goes,  and  the  action,  either 
in  supplement  or  in  abatement  of  the  price,  takes  place  only  accord- 
ing to  the  rules  above  established. 

C.  N.  1623  (et  pour  iin  seul  et  inferieure  prlx,  etc.);  Poth.  Vente,  n.  257;   7  A.  674, 
Boyce  vs.  Cage. 

SECTION   2 
Of  the   Warranty  in  Case  of  Eviction  from  the  Thing  Sold, 

Art.  2500  [2476].  Eviction  Defined.  Eviction  is  the  loss 
suffered  by  the  buyer  of  the  totality  of  the  thing  sold,  or  a  part 
thereof,  occasioned  by  the  right  or  claims  of  a  third  person. 

2506;  2511;  2516;  2550;  2663;  C.  N.  1626;  1  R.  362;  11  R.  397;  8  L.   114,  Keene  vs. 
Clark's  Heirs;  3  M.  593,  Mayor  vs.  Clark;  3  N.  S.  409,  Goodwin  vs.Chesneaa;  15  A.  514. 

Eviction.  —  Damages    recoverable   and  |      Eviction  must  be  actual  not  constructive, 
not  recoverable.    40  A.  768,  Sandldge  vs.      13  A.  500,  Hale  vs.  New  Orleans. 
Hunt. 

Warranty  where  there  is  no  subrogation 

Warranty  implied.     1967 ;  2506.  ig  ^  fgct  which  estops  the  heir  of  the  vendor 

warranty  against  eviction  has  place  in  ,  ^rhoXr^'IfefnTS^ 

partitions,  partnership, exchange,  compro-  ,  ^^^^^^     14  A.  642,  Winn  vs.  Brown;  1  A. 

mise,  giving  In  payment  (darjoi»«oZM(Mm),  n  .  .iq  a    075.  i^  a    194 

but  not  in  donation.    The  lessor  guarantees  !  ^^'  ^^  ^'  ^'^'  ^^  ^'  '^** 

the  eniovment  to  the  lessee  ut  conductori  re  '  _            .     ^       ,.       .          ,       , 

fnii  UceaL  Mack.,  §  407.  '  Estoppel-Standing  by  and  aeeing  pw)p- 

'  erty  sold  under  legal  process.    3  K.  332, 

At  common  law,  warranty  covenants  run  !  Cook  vs.  West;   26    A.  729,    Wecdon   vs. 

with  the  land.    40  A.  827,  Succession  of  1  Landreaux. 

Henry  Cassidy;  25  Am.  Law  Reg.  64.  ( 

Technical  Eviction.— Actual  dispos- 

'*Confirmatlon''  in  the  name  of  a  third  ,  session  not  needed.    36  A.  794,  Fllhoil  vs. 

person  does  not  amount  to  an  eviction.     2  !  Cobb;  43  A.  493,  Robblns  vs.  Martin. 

L.  240-241,  Kemp  vs.  Kemp.  j 

A  refusal  on  the  part  of  U.  S.  to  conflrm      ^J^JiZ^'nl'Xtil^t  ^tn^'^'Z''^  pJ^nnel 
a  Spanish    grant  Soes  not  amount  to  an      ^^^^A^^i^^   ."l^i^^^^  NeWll^^^ 

eviction.    3L.  490,  Bessy  vs.  PinUdo.  I  ^s-  I>«n»ap,  3  A.  326,  Hall  vs.  :Nevllle. 

Eviction    U  essential  to    the  action  of         Wbat   constitutes   eviction,     40  A.  827. 
warranty.    C.  8T.  45,  1.  3.  I  Succession  of  Cassidy. 
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Art.  2501. 


Mortgage  creditors  who  take  proceeds 
are  estopped  from  enforcing  older  mort- 
gage.   28  A.  33,  Fernandez  vs.  Sonlie. 

Equitable  Estoppel—See  definition.  3 
B.  and  Ad.  318,  Graves  vs.  Sears;  8  Wend. 
480;  6  Ve<ey,  Jr.,  182.  Evans  vs.  Bickwelli 
18  Wal.,  Henshaw  vi.  Blssell. 

Wife  es/opped  in  binding  herself  for  her 
husband's  debts.  14  A.  172,  Bisland  vs. 
Trovosty. 

Warranty  is  governed  by  the  law  in  force 
on  the  day  of  sale.  Succession  of  Dnrn- 
ford,  11  R.  183. 

Warranty  on  subrogated  cause  of  action 
also  against  immediate  vendor.  11  R.  522, 
Smith  vs.  Wilson. 

Where  a  possessor  in  bad  faith  purchases 
at  a  judicial  sale  under  the  outstanding  su- 


perior title  he  is  evicted.    2(5  A.  588,  Wilson' 
vs.  Benjamin. 

Actual  physical  ouster  is  not  necessarj'  to 
constitute  eviction.  A  final  judgment  es- 
tablishing title  in  a  third  person  is  sufii- 
cient.  34  A.  1201,  De  St.  Romes  vs.  Xew 
Orleans;  C.  C.  2621;  C.  P.  71K  713. 

The  transferrer  of  stock  without  specifi- 
cation or  representation  as  to  the  particular 
property  held  by  the  corporation  warrants 
only  bis  title  to  the  stock  and  not  the  title 
of  the  corporation  to  the  propertv  held  by  it. 
34  A.  947,  State  vs.  Ry.  Co. 

No  warranty  where  partv  sells  all  his 
right  to  land.  17  L.  309,  Lavflle  vs.  Rightor. 

Wife  can  not  be  bound  in  warrant v  to 
representative  of  her  husband  even  wnere 
her  propertv  is  bought  in  bv  him  at  sheriff's 
sale.  2  R.  225,  Wherrv  vs.  Bell. 


Art.  2501  [2477].    Warranty  against  Eviction  Implied. 

Although  at  the  time  of  the  sale  no  stipulations  have  been  made 
respecting  the  warranty,  the  seller  is  obliged,  of  course,  to  warrant 
the  buyer  against  the  eviction  suffered  by  him  from  the  totalit}^  or 
part  of  the  thing  sold,  and  against  the  charges  claimed  on  such 
thing,  which  were  not  declared  at  the  time  of  the  sale. 

40  A.  768,  Sandidge  vs.  Hunt;  2475;  C.  X.  162(J;  10  A.  6«8;  13  A.  381 ;  2  X.  S.  46(5, 
Castellano  vs.  Pelllon.    Spanish  Code  1475. 


lies  periit  domino.  If  slaves  die  before 
eviction  buyer  can  not  rescind  the  sale.  3 
L.  400,  Daquin  vs.  Coiron. 

Sale  of  a  right  does  not  prevent  vendor 
from  buying  betler  title  and  holding  under 
it.  11  R.  436,  Averj'  vs.  Allain. 

Not  declared,  etc.  C.  8,  T.  45,  1.  27  Trop., 
Sec.  418:  15  L.  147;  9  L.  235. 

Nnn  videtur  cehilus  qni  sett,  neque  ccrlinrari 
dcbuit  qui  non  ifjnoravit.  L.  IJ),  T.  Ill, 
Sec.  2. 

The  third  possessor  who  has  discharged 
the  debt  or  relinquished  the  property  mort- 
gaged, etc.,  has  action  of  warranty.  3410. 

Warranty  is  personal.  The  right  to  en- 
force is  not  ipso  facto  transferred  to  all 
vendees.  There  should  be  subrogation.  1 
N.  S.  356,  Vannorght  vs.  Foreman. 

At  Common  law  warranty  runs  into  the 
land.  40  A.  827,  Succession  of  Cassidy. 

Eviction  to  render  vendor  liable  roust  be 
by  some  lawful  authonty.  Vendee  must 
maintain  himself  against  all  other  intrusion 
by  force.    2  A.  722,  Morris  vs.  Kenton. 

Recording  does  not  increase  the  liability 
of  vendor.    41  A.  721,  Boyer  vs.  Amet. 


Knowledge  of  defect  of  title  no  bar  to  a 
recovery.    Ibid. 

In  case  of  eviction  the  warrantor  must  re- 
turn price  without  reference  to  enhanced 
value.     Ibid. 

Buying  property  at  sale  by  which  eviction 
was  effected  doe.^  not  bar  right  of  vendee. 
Ibid, 

Where  vendee  takes  possession  and  then 
buys  in  outstanding  title  it  enures  to  benefit 
of  vendor  and  vendor  can  not  be  compelled 
to  do  more  than  refund  amount  so  paid.  7 
A.  594,  George  vs.  Roach :  5  A.  .200,  Pepper 
vs.  Dun  lap. 


Vendor  is  bound  to  pay  taxes  due. 
232,  (5ourjon  vs.  Uolmes. 


19  L. 


Creditors  are  bound  in  warranty  in  cases 
;  of  surrender  for  amount  received.    2R.  193, 
Rivas  vs.  Hunstock. 

Warranty  applies  to  sale,  partition,  giving 
I  in  payment,  letting,  hiring,  and  compro- 
I  mlse,  but  not  to  do. 

The  obligation  of  warranty  precludes  the 
vendor  from  acquiring,  in  his  own  name  or 
through  his  wife,  an  outstanding  title. 
Such  acquisition  enures  to  the  benefit  of 
bis  vendee.  39  A.  359,  Jacobs  vs.  Yale  A 
Bowling;  1764  (2),  1967,  C.  C. 
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Art.  2502. 


Civil  Code  of  Louisiana. 


Art.  2502  [2478].  Warranty  is  only  Against  Eviction 
Under  Rights  Existing  Prior  to  Sale.  That  the  warranty  should 
have  existence,  it  is  necessary  that  the  right  of  the  person  evicting 
shall  have  existed  before  the  sale.  If,  therefore,  this  right  before 
the  sale  was  only  imperfect,  and  is  afterwards  perfected  by  the 
negligence  of  the  buyer,  he  has  no  claim  for  warranty. 

1  N.  S.  352;  34  A.  G50;  9  A.  295. 


The  neglect  of  the  vendee  to  have  the  act 
of  sale  recorded  whereby  a  creditor  of  the 
vendor  is  enabled  to  attach,  does  not  release 
vendor  from  his  obligation  of  warranty.  13 
A.  381,Clarkv8.  O'Neil. 

A  sale  of  imported  goods  at  the  port  of 
New  Orleans  in  1861  and  1862,  while  the  city 
and  State  were  under  the  control  of  the  in- 
surgents, did  not  impose  upon  the  vendor 
the  obligation  of  warranty  against  eviction 


for  the  non-payment  of  duties  to  the  United 
States.   21  A.  136,  Snodgrass  vs.  Adams. 

Neglect  or  failure  of  vendee  to  record  hi» 
title  does  not  release  vendor  of  his  obliga- 
Uon  of  warranty.  41  A.  721,  Boyer  vs. 
Amet,  Wife,  etc. 

That  the  purchaser  was  aware  of  the  de- 
fect of  his  vendor's  title  does  not  affect  hi» 
ri^ht  to  recover  the  purchase  price  when 
evicted.  Ibid. 


Art.  2503  [2479].  flay  be  Excluded.  The  parties  may, 
by  particular  agreement,  add  to  the  obligation  of  warranty,  which 
results  of  right  from  the  sale,  or  diminish  its  effect ;  they  may 
even  agree  that  the  seller  shall  not  be  subject  to  any  warranty. 

C.  N.  1027;34  A.  C50:  Poth.  Vente.,  n.  182,  183,  184;  Obllg.,  n.  7;  6  Toul.  210: 
0  A  305;  10  A.  569. 

A  warranty  against  the  acts  of  the  vendor  I  others.    34  A.  t>48,  N.  O.  &  C.  R.  R.  Co.  vs. 
only,  excludes  warranty  against  the  acts  of  |  Jourdain's  Heir^. 

Art.  2504  [2480].  Except  Against  Buyer's  Own  Acts. 

Although  it  be  agreed  that  the  seller  is  not  subject  to  warrant}^ 
he  is,  however,  accountable  for  what  results  from  his  personal  act ; 
and  any  contrary  agreement  is  void. 

C.N.  1628  (lit.);  34  A.  OriO;  7  M.  33;  «L.  550;  17  L.  07;  18L.  37:  4  R.  155;  6  A.  304; 
14  A.  659;  17  A.  48. 


Art.  2505  [2481].  Price  Returned  to  Buyer  Evicted 
Even  When  no  Warranty-  Even  in  case  of  stipulation  of  no 
warranty,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of 
the  price,  unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of 
the  danger  of  the  eviction,  and  purchased  at  his  peril  and  risk. 

49  A.  1484,  Aronstein  et  al.  v.**.  Irvine;  6  M.  689,  Andry  vs.  Foy ;  C.  N.  1629;  1  M. 
Deniees  vs.  Morgan;  6  Toul.  304;  3  R.  134;  Trop.  Vente.  484;  36  A.  789,  Meyer  vs.  Far- 
mer; 18  A.  232,  Bevan  A  Co.  vs.  Farreli;  5R.  76,  Jeannin  vs.  Millaudon;  6  L.  550;  17  L. 
309;  5  R.  76;  3  A.  326;  5  A.  314,  667;  6  A.  304;  9  A.  295;  10  A.  139;  16  A.  85. 


Tliis  applies  not  only  to  sale  of  corporeal 
things,  but  also  to  sale  of  debts.  7  A.  268, 
Corcoran  vs.  Riddell;  7  A.  561,  Jenkins  vs. 
Parish  of  Caddo. 

Knowledge  of  an  attorney.  37  A.  759, 
Templeman  vs.  Hamilton;  34  A.  650,  Rail- 
road vs.  Jourdain  Heirs. 


See  construction  of  an  express  stipulation 
of  no  warranty  with  the  words  '^nothing 
more  ''  9  A.  295,  Dufief  vs.  Boyitin;  Poth. 
Vente,  189. 

Vendor  must  prove  that  buyer  was  aware 
of  the  danger  of  eviction.  34  A.  652,  Rail- 
road vs.  Jourdain  Heirs. 
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Of  the  Obli<4ation.s  of  the  Seij^er. 


Art.  2506. 


U  A.  G18,  see  N.  O.  and  C.  R.  R.  Co. 
vs.  Jourdain's  Heirs;  36  A.  789.  Meyer  vs. 
Farmer;  37  A.  274,  Citizens*  Bank  vs.  Frei- 
ta^;602,  503,  508,  C.C. 

Mere  knowledge  of  attorney- at- law   of 


danger  of  eviction  not  derived  in  bis  capaci- 
ty as  an  attorney  of  plaintiff,  but  from  bi& 
attorneyship  of  another  party,  is  not  bind- 
ing  as  notice  to  plaintiff.  37  A.  759,  Zem- 
peman  vs.  Hamilton  &  Co. 


Art.  2506  [2482].  Buyer's  Rights  on  Eviction,  when 
Warranty  Exists.  When  there  is  a  promise  of  warranty,  or 
when  no  stipulation  was  made  on  that  subject,  if  the  buyer  be 
evicted,  he  has  a  right  to  claim  against  the  seller : 

1.  The  restitution  of  the  price. 

2.  That  of  the  fruits  or  revenues,  when  he  is  obliged  to  return 
them  to  the  owner  who  evicts  him. 

3.  All  the  costs  occasioned,  either  by  the  suit  in  warranty  on 
the  part  of  the  buyer,  or  by  that  brought  by  the   original  plaintiff. 

4.  The  damages,  when  he  has  suffered  any,  besides  the  price 
that  he  has  paid. 

46  A.  360,  Edwards  <fe  Kurz  vs.  Cold  Storage  Co.;  2509;  2519;  C.  X.  1030;  J)  L.  .157, 
Moris  vs.  Abat;  6  Toul.,  n.  285;  14  Toiil.  103;  13  L.  148,  Bissell  vs.  Erwin;  14  L.  140. 
Vascocii  vs.  Parle;  15  L.  100.  Bissell  vs.  Erwin;  10  L.  120;  3  L.  380;  5  L.  119:  7  L.  52, 
123;  6  A.  299,  304;  10  A.  259;  12  A.  534;  13  A.  326;  14  A.  276,  722,  757,  826;  15  A.  517;  24 
A.  253. 


If  Jio  proof  except  sale  is  offered,  the 
price  is  the  estimate  of  damage.  6  N.  S.  115, 
Lanusse  v^.  T^auna. 

Possessor  in  bad  faith,  chargeable  wilh 
mesne  protits  from  time  complainant's  title 
accrued,  with  legal  rate  of  interest  thereon 
to  time  of  trial.  15  Wallace,  625,  New  Or- 
leans v^.  Gaines;  131  U.S.  191, Xew Orleans 
vs.  Gaines'  Administrator. 

Warrantor  liable  to  party  evicted  for  all 
loss  and  damage  occasioned  by  reason  of 
the  action.  C.  P.  385;  Amended  Act  298  of 
1863. 

Question  as  to  counsel's  fees.  See  13  A. 
499,  Hale  vs.  New  Orleans;  19  L.  360,  Me- 
lancoD  vs.  Koblohaux;  2  A.  869,  Tear  vs. 
Williams;  14  A.  311,  Sarpy  vs.  New  Or- 
leans; 14  A. 759. 

Effect  of  knowledge  in  vendee.  34  A.  638, 
Harang  vs.  Blanc. 

Subsequent  acquisition  of  title  by  vendor 
benefits  vendee.  So  title  to  vendor's  wife, 
she  being  in  community.  39  A.  359,  Jacobs 
vs.  Yale  and  Bowling. 

Vendee's  failure  to  record  his  title  does 
not  release  vendor's  liability  of  warranty. 
35  A.  721,  Boyer  vs.  Amet. 

Buying  property  at  sale  by  which  the 
eviction  was  effected  does  not  bar  vendee's 
right  against  hU  original  vendor.   Id. 

In  ease  of  eviclion  the  warrantor  must 
return  price  without  reference  to  enhanced 
value.   Id, 


Ivnowledjje  of  defect  of  title  no  bar  to  re- 
covery. Id, 

Party  sued  is  only  bound  while  in  posses- 
sion. 3.5  A.  779,  Succeciion  of  Gillespie: 
131  U.  S.  191,  New  Orleans  vs.  Gaines'  Ad- 
ministrator. 

If  the  party  at  time  of  purchase  linew 
that  suit  was  aiecessary  he  can't  recover 
costs.   9  R.  8,  Nash  vs.  Johnson. 

2506  applies  to  debts  as  well  as  to  cor- 
poreal things.  7  A.  266,  Corcoran  vs.  Rid- 
dell. 

Damages  may  Include  such  increased 
value  as  the  parties  may  reasonably  have 
contemplated.    13  L.  148,  Morris  vs.  Abat. 

But  such  increased  value  is  not  necessa- 
rily the  standard  of  damages.  14  L.  43, 
Sargeant  vs.  Daunoy. 

Eviction. 
Nevlll. 


3  A.  327,   Hairs  Syndic  vs. 


Heir  Is  barred  by  \varranty  of  ancestor. 
9  R.  3,  Smith  vs.  Elliott. 

Evicted  buyer  entitled  to  costs  under  n. 
3  and  to  a  credit  on  the  note  for  value  of 
property  lost  through  eviction  under  No.  4 
and  Interest  and  damages.  47  A.  150,  Gu- 
gllelml  vs.  Geismar. 

In  determining  the  right  of  evicted  vendee 
to  recover  value  of  improvements  placed  by 
him  on  the  property,  ordinary  repairs  are 
not  estimated.  41  A.  12  Mckenzie  et  al. 
vs.  Bacon  et  al. 
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Art.  2507. 


Civil  Code  of  Louisiana. 


The  neelector  failure  of  vendee  to  record 
her  title  does  not  release  the  vendor  of  his 
obligation  of  warranty.  47  A.  721,  Borer 
ys.  Amet,  Wife,  etc. 


The  fact  that  purchaser  knew  defect  of 
his  vendor's  title  does  not  affect  his  right 
to  recover  the  purchase  price  when  evicted. 

Ibid. 


Art-  2507  [2483].  Seller  Refunds  Full  Price,  Notwith- 
standing Deterioration  of  Object.  When,  at  the  time  of  the 
eviction,  the  thing  sold  has  lost  any  of  its  value,  or  is  considerably 
impaired;  either  through  the  neglect  of  the  buyer,  or  by  any  provi- 
dential acts  or  unforeseen  accidents,  the  seller  is  still  bound  to  the 
restitution  of  the  full  price. 

C.  N.  1631  (lit.) ;  11  Toul  120;  3407;  3410;  3  L.  387,  Daquin  et  als.  vs.  Colron. 

V^endor  not  bound  to  indemnify  for  profits 
not  made.  13  L.  149,  Bissell  vs.  Erwin's 
Heirs;  9  L.  657,  Morris  vs.  Abat. 

Art.  2508  [2484].  Damage  Deducted,  When  to  Buyer's 
Profit.  If,  however,  the  thing  sold  was  impaired  by  the  buyer 
and  he  has  reaped  some  benefit  therefrom,  the  seller  has  a  right  to 
retain  on  the  price,  the  amount  to  which  such  damages  may  be  es- 
timated in  favor  of  the  owner  who  evicts  him. 

C.  N.  1632;  Poth  Vente,  n.  122. 


Art.  2509  [2485].  Seller  Liable  for  Useful  Improve- 
ments, The  seller  is  bound  to  reimburse,  or  cause  to  be  reim- 
bursed, to  the  .buyer,  by  the  person  who  evicts  him,  all  useful  im- 
provements made  by  him  on  the  premises. 

3407;  C.N.  1634;  6  Toul.  291,  293;  10  R.  178;  ISA.  321 ;  7  L.  470,  Rabin  vs.  Winches- 
ter. 

Only  bound  to  reimburse  increased  value  I  12  R.  255,  Williams  vs.  Booker;  3  L.  398, 
given  to  premises  by   the  improvements.   |  Daquin  vs.  Colron. 

Art.  2510  [2486].  For  all  Expenses,  When  Sale  in  Bad 
Faith.  If  the  seller,  knowingly  and  dishonestly,  has  sold  the 
property  of  another  person,  he  shall  be  obliged  to  reimburse  to  the 
buyer  all  expenses,  even  of  embellishments  of  luxurj^,  that  the 
buyer  has  been  at  improving  the  premises. 

C.  N.  1634;  6  Toul.  291,  293;  Mack.,  p.  205;  6  A.  303. 

Art,  2511  [2487].  Sale  Hay  be  Cancelled  When  Buyer 
Evicted  from  Considerable  Part,  If  the  buyer  be  evicted  from 
a  part  only  of  the  thing  sold,  and  it  be  of  such  consequence  rel- 
atively to  the  whole,  that  the  buyer  would  not  have  purchased  it 
without  the  part  from  which  he  is  evicted,  he  may  have  the  sale 
<:anceled. 


C.  N.  1636;  6  Toul.  806;  7  L.  51 ;  5  A.  314. 


Purchaser  at  judicial  sale  can  not  receive 
in  totOf  but  is  entitled  to  diminution  in 
price  where  there  is  a  deficiency  in  quantity 
of  land  sold.    3  A.  326,  Hall  vs.  Nevill. 


The  prescription  of  one  year  provided 
for  by  2498  does  not  apply  to  2511  or  2514. 
43  A.  491,  Robbing  vs.  Martin,  Jr.,  et  al. 
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Of  the  Obligations  of  the  Seller. 


Art.  2516. 


Even  where  sale  is  per  aversionem,  yet  if 
there  is  a  break  in  the  boundaries  the  pur- 
chaser is  entitled  to  relief.  47  A.  147, 
Gu^lleliml  vs.  Geisniar. 


The  buyer  may,  if  he  wish,  ask  a  reduc- 
tion of  price  or  cancellation  of  sale  in  the 
alternative.    28  A.  617.  Cade  vs.  Malin. 


Art.  2512  [2488].  Warranty  Includes  Eviction  from 
Proceeds.  Not  only  eviction  from  part  of  the  thing  sold,  but 
eviction  from  that  which  proceeds  from  it,  is  included  in  the  war- 
ranty. 

Art.  2513  [2489].  Of  Succession  Rigiits;  No  Warranty 
Against  Eviction  from  Part  of  Property.  But  if  the  thing 
sold  be  succession  rights,  the  eviction  which  the  buyer  might  suf- 
fer from  any  particular  thing  found  among  the  property  of  the  suc- 
cession, does  not  give  rise  to  the  warranty,  because  in  this  case  the 
thing  sold  is  oni}'  the  succession  right,  which  includes  only  such 
things  as  belong  really  to  the  succession. 

2650. 


Art.  2514  [2490].  Partial  Eviction ;  Effect.  If  in  case 
of  eviction  from  a  part  of  the  thing,  the  sale  is  not  canceled,  the 
value  of  the  part  from  which  he  is  evicted,  is  to  be  reimbursed  to 
the  buyer  according  to  its  estimation,  proportionably  to  the  total 
price  of  sale. 

2J92;  C.  X.  1637;  7  L.  46,  Smith  vs.  Corcoran;  5  A.  276. 


The  prescription  of  one  year  provided 
for  hy  2498  does  not  apply  to  2511  or  2514. 
43  A.  491,  Bobbins  vs.  Martin,  Jr.,  et  al. 

Notwithstanding  a  sale  is  per  aversionem 
and  not,  on  that  account,  entitling  the  pur- 
chaser to  any  repetition  of  price  on  account 
of  diminution  in  quantity  of  land  received, 


yet  a  different  question  arises  when,  on 
trial,  the  fact  Is  disclosed  that  there  is 
a  break  in  one  of  the  boundaries.  In 
such  case  the  purchaser  is  entitled  to  go 
to  the  boundary,  and  if  he  can  not,  be  has 
a  legal  claim  for  the  deficiency  in  quantity. 
47  A.  147,  Guglielimi  vs.  Gelsmar. 


Art*  2515  [2491].  Warranty  Covers  Non-Apparent 
Servitudes  of  Haterial  Extent.  If  the  inheritance  sold  be  in- 
cumbered with  non-apparent  servitudes,  without  any  declaration 
having  been  made  thereof,  if  the  servitudes  be  of  such  importance 
that  there  is  cause  to  presume  that  the  buyer  would  not  have  con- 
tracted, if  he  had  been  aware  of  the  incumbrance,  he  may  claim  the 
canceling  of  the  contract,  should  he  not  prefer  to  have  an  indemni- 
fication. 

2046;  2047;  2511;  C.  N.  1638  (lit.);  3  Toul.  247,  519;  18  A.  289. 


Art.  2516  [2492].  Damages ;  Rule i  Under  Conventional 
Obligations  also  Apply.  Other  questions  arising  from  a  claim 
for  damages,  resulting  from  the   non-execution  of  the  contract  of 
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Art.  2517.  Civil  Code  of  Louisiana. 

sale,  shall  be  decided  by  the  general  rules  established  under  the 
title  :   Of  Conventional  Obligations. 

1907;  2438;  2457;  C.  N  1639  (substantial;. 

Actiojus  redhibitioriae^  quanti  monoris  and 
some  others  given  by  ttie  ediles.  2  Sav. 
358;  L.  21,  T.I. 

Art-  2517  [2493].  Buyer  Must  Notify  Seller  of 
Threatened  Disturbance.  The  purchaser  threatened  with  evic- 
tion, who  wishes  to  preser\^e  his  right  of  warranty  against  his 
vendor,  should  notify  the  latter  in  time  of  the  interference  which 
he  has  experienced. 

This  notification  is  usually  given  by  calling  in  the  vendor  to 
defend  the  action  which  has  been  instituted  against  the  purchaser. 

2  M.  330,  Flott  vs.  Aubert;  1  X.  S.  355,  Vannorght  vs.  Foreman;  C.  P.  714;  4  A. 
129;  14A.  382,  661. 

Purchaser  at  a  judicial  sale  may  call 
seizing  creditor  in  warranty.  37  A.  271, 
Citizens'  Bank  vs.  Freitag. 

Art.  2518  [2494].  Or  Lose  Warranty,  if  Buyer  could 
have  Successfully  Defended.  In  the  absence  of  this  notification, 
or  if  it  has  not  been  made  within  due  time,  that  is,  in  time  for  the 
vendor  to  defend  himself,  the  warranty  is  lost ;  provided,  however, 
that  the  vendor  shall  show  that  he  possessed  proofs,  which  would 
have  occasioned  the  rejection  of  the  demand,  and  which  have  not 
been  employed,  because  he  was  not  summoned  in  time. 

C.  X.  1625,  1640;  2  A.  843;  4  A.  129;  C.  P.  388,  714;  7  M.  442,  Sterling  vs.  Fuselier; 
8  X.  S.  366,  Delacroix  vs.  Oenas. 

Eviction  only  prima  facie  evidence.     1.  A.  ject  to  an  error  in  the  judgment.    lifsjttdi- 

1,  Cockerell  vs.  Smith.  cata  pro  veritate  habeUtr.  2K.  196,   Rivas  vs. 

Hunstock. 

The  word  '"'prooW^  is  the  same  as  ^hneans 

used  in  Art.  388  of  tbe    Code  of  Practice,  i       Failure  to  call  prior  vendor  in  warranty 

and  means  new  facts  put  on  record,  or  a  exempts  him  from  costs,  but  not  from  obli- 

peremptory  exception  which  if  presented  |   gallon  to  return  price.  34  A.  1237,  Droutz 

to  the  Court  would  hav'^  produced  a  dif-  ;  vs.  StoU. 
ferent  result.    The  warrantor  can  not  ob- 

Art.  2519  [2495].   Action  to  Quiet  Buyer's  Possession 

is  at  Seller's  Cost.  When  the  purchaser  is  himself  obliged  to 
commence  judicial  proceedings  against  a  person  disturbing  his 
possession,  he  ought  to  notify  his  vendor  of  the  action  which  he  is 
commencing  ;  and  the  vendor,  whether  he  undertake  to  conduct  the 
suit  for  him  or  not,  is  obliged  to  indemnify  him  fully  in  case  of 
condemnation. 

8  X.  S.  356,  Delacroix  vs.  Cenas'  Heirs. 

Where  there  is  a  failure  of  justice  from 
mere  chance  the  vendor  is  not  responsible. 
1  A.  2,  Cockerell  vs.  Smith. 
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Op  the  Obligations  op  the  Seller. 

SECTIOX  3. 

Of  the  Vices  of  the  Thing  Sold. 

§  1. 


Art.  2521. 


OK  THE    VICES  OK  THE  THIN«   SOLD,   WHICH  GIVE    OCCASION   FOR    THE    UEDIIIBITORY 

ACTION. 

Art.  2520  [2496].  Redhibition  Defined.  Redhibition  is 
the  avoidance  of  a  sale  on  account  of  some  vice  or  defect  in  the 
thing  sold,  which  renders  it  either  absolutely  useless,  or  its  use  so 
inconvenient  and  imperfect,  that  it  must  be  supposed  that  the  buyer 
would  not  have  purchased  it,  had  he  known  of  the  vice. 

2528:  2544;  8  M.  313;  1  L.  310;  7  L.  519;  9  L.  134;  12  L.  213;  14  L.  432;  10  A.  119, 
189,  263,  267,  302,  489;  16  A.  612;  17  A.  119;  18  A.  133,  640;  C.  N.  1648;  5  M.  306,  Decuis 
vs.  Packwood;  7  L.  261,  Barclay  vs.  Conrad;  2  L.  471,  Beale  vs.  Degay;  17  L.  101,  Melan- 
con  vs.  Robicbaux;  9  L.  63,  Ory  vs.  David;  Spanish  Code  1484. 


Redhibition  and  quanli  minorh  from  the 
Edict  of  the  Edlles.  21  Lib.,  Tit.  I,  Pandects. 

A  disease  curable  in  Its  origin,  if  it  be- 
comes incurable  at  time  of  sale,  may  give 
rise  to  action  of  redhibition.  10  M.  30,  St. 
Romes  \s.  Pore. 

What  is  incurable.  1  N.  S.  227,  Reynaud 
vs.  (:?uillotte;  14  L.  434,  Herrier  vs.  Botts. 

W^arranties  on  sales  of  movables.  22 
American  Law  Reg.  225. 

Warranties  of  things  to  be  manufactured. 
17  American  Law  Review,  423. 

This  article  governs  sale  of  a  ship.  19 
How.  301,  Bulkley  vs.  Honold. 

Sale  of  rags,  but  dirty  rags  delivered, 
smallpox  resulting.  7  S.  C.  R.  697,  Dushane 
vs.  Benedict. 


<      Sale  of  a  lot  of  goods,  damages  retained 
I  against  whole  price  for  injury  from  a  part 
of  goods.  Id, 

Warranty  as  to  title  only  does  not  ex- 
clude w^arranty  as  to  redhibition.  2  N.  S. 
,  466,  Castellanos  vs.  Peillon. 

i  Perishable    goods    must    be    inspected 

I  within  a  reasonable  time  to  entitle  prir- 

i  chaser    to  plead    redhibition.   35  A.  682 

!  Frank  vs.  Hollander. 


A  sale  of  goods  of  uniform  nature  e.  g., 
barrels  of  molasses,  may  be  avoided  for  the 
whole  for  redhibitory  defects,  when  a  large 
number  of  the  barrels  are  unsound.  The 
buyer  is  not  bound  to  pick  out  and  keep  the 
sound  packages.  38  A.  8,  Flash,  Preston 
it  Co.  vs.  American  Glucose  Co. 


Art.  2521  [2497].  Apparent  Defects  No  Ground.  Appar- 
ent  defects,  that  is,  such  as  the  buyer  might  have  discovered  by 
simple  inspection,  are  not  among  the  number  of  redhibitory  vices. 

C.  N.  1642;  14  L.  432;  19  L.  391;  1  A.  389;  3  A.  377;  5  A.  491;  10  A.  189;  12  A.  412; 
13  A.  327;  14  A.  711 ;  15  A.  65,  532;  1847;  2547;  8  R.  225,  Lemos  vs.  Daubert;  7  L.  519, 
Icar  vs.  Suares;  9  L.  129,  Williams  vs.  Miller;  6  A.  426,  Holland  vs.  Toole. 

Purchaser  ought  to  use  ordinary  care.  |      The  Kansas  case,  where  the  miller  sold 

See  case  where  slave  suffering  with  measles  i  some  bran,  into  which  two  copper  rings  had 

was  not  separated  from  other  slaves  and  |  accidentally  fallen,  resulting  in  killing  a 

several  died.    2  R.  50,  Lyons  vs.  Kenner.  |  cow,  miller  not  bound.     14  Central  Law 
Nor  physician  called.  Id.  Journal. 

Sores  on  a  woman^s  thigh  alleged  to  be 
apparent  defects.  8  R.  224,  Lemos  vs.  Dau- 
bert. 

In  actios  for  price  of  slave  addicted  to 
theft,  jury  may  either  rescind  or  reduce 
price.  3  R.  310,  Hawkins  vs.  Brown. 

Asthma  ground  of  rescission.  2  A.  135, 
Robert  vs.  f)e  St.  Romes. 


This  article  don*t  apply  to  goods  in  boxes 
and  barrels.  7  A.  243,  Richards  et  al.  vs. 
Burke. 

But  see  where  buyer  examined  lard  in 
tierces,  with  instruments,  and  the  seller 
himself  was  a  merchant  and  not  the  manu- 
facturer. 33  A.  1365,  Rochi  vs.  Schwabacber 
and  Hirsch;  13  Wal.  379.  Slaughter  vs. 
(ierson. 
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Art.  2522.  Civil  Code  of  Louisiana. 

Mental  Imbeeilily  U  an  apparent  defect,  penter  and  miffbt  have  discovered  the  de- 
and  no  redhibitory  action  will  lie.  12  A.  fects  complained  of  by  a  mere  inspection  of 
412,  McCay  vs.  Chambliss.  the  schooner,  he  is  not  entitled  to  a  rescis- 

sion. 27  A.  4(54,  Lynch  vs.  Kennedy. 

Where  the   purchaser  was  a  ship  car-  ; 

Art.  2522  [2498].  Inanimate  Things.  The  buyer  can 
not  institute  the  redhibitory  action,  on  account  of  the  latent  defects 
which  the  seller  has  declared  to  him  before  or  at  the  time  of  the 
sale.     Testimonial  proof  of  this  declaration  may  be  received. 

6  A.  724;  12  A.  Ill,  79],  847;  16  A.  51 ;  2  L.  448,  Goodloe  vs.  Hart;  5  N.  S.  1,  Bayon 
vs.  To  wis;  7  A.  670,  Stacithouse  vs.  Kendall. 

Parol  proof  inadmissible  to  prove  slave  j  to    recovery.    2  R.  180,  Walden  vs.  City 
was  represented  to  have  qualifications  not  '  Bank  of  X.  O. 
specified  in  the  act.   11  R.  241,  Miliken  vs.   > 

Andrews;  3  R.  310,  Hawkins  vs.  Brown.        |      Though  the  purchaser  knew  at  the  time 

,  of  payment  that  the  goods  were  damaged. 

Where  vendee  knew  of  defect  no  redhib-  he  is  not  estopped  from  suing  for  dlmlnu- 
itory  action  will  lie.  3  R.  12,  Lesbesque  vs.  |  tion  of  price  and  damages,  if  there  was  an 
Bomir.  understanding  between  him  and  seller  at 

-^      ,      ,,  .   ,..   ^     a,      ..  timeof  payment  that  his  rights  of  reclama- 

Parol  evidence,  notwithstanding  the  war-      ^^^^  ^^re  reserved.    30  A.  894,  Peterkin  vs. 
ranty  contained  in  act  of  sale,  is  admissible      Martin 
to  prove  seller  disclosed  vices  before  sell-   , 
ing.  5  A.  106,  Csmpbell  vs.  Botts.  Where  a  vendor  offers  to  take  the  prop- 

^     ^  ,  ^  ,  ^,   ».         .1  erty  back  If  the  vendee  will  pav  a  certain 

5pecte/ warranty  can  alone  enable  buyer  to      g^^  ^f  money,  he  waives  the  tender.    3  R. 
rescind  sale,  or  reduce  price,  on  account  of      357  flirurt  vs  Lacaze 
defect.  10  A.  77,  Berret  vs.  Adams.  ' 

Where  slave  was  taken  seriously  ill  and 

Announcement  by  auctioneer  that  sale  grew  gradually  worse  till  death,  no  tender 
was  without  warranty  except  as  to  title,  need  be  alleged  or  proved.  1  A.  4,  Cottle 
and  giving  of  notes  after  knowledge  of  vices,   ,  vs.  Wilson. 

is  a  waiver.  12  A.  847,  Rochel  vs.  Berwick;  ,^     ,  ,     ,         ^         .  „ 

also  12  A.  586,  Edwards  vs.  Glasson.  Vendors  must  declare  them  fully,  or  at 

least  clearly.    2  A.  136,  Robert  vs.  D.  St. 

Offer  of  restitution  a  condition  precedent      Rome.*. 

Art.  2523  [2499].  Id.  With  regard  to  inanimate  things,  the 
latent  defects  which  give  rise  to  the  redhibitory  action  are  in  gen- 
eral all  such  as  are  comprised  in  the  definition  expressed  at  the 
commencement  of  this  paragraph. 

6  A.  497. 

Art.  2524  [25()0].  Animals;  Vices  are  of  Body  and 
Ciiaracter.  The  latent  defects  of  animals  are  divided  into  two 
classes:  vices  of  body,  and  vices  of  character. 

Art.  2525  [2501].  Vices  of  Body;  Absolute  and  Rela- 
tive. The  vices  of  body  are  distinguished  into  absolute  and  rel- 
ative. 

Absolute  vices  are  those  of  which  the  bare  existence  gives  rise 
to  the  redhibitory  action. 

Relative  vices  are  those  which  give  rise  to  it  only  in  proportion 
to  the  degree  in  which  they  disable  the  object  sold. 

9  L.  59,  0ry*8  Syndics  vs.  David;  5  A.  591,  Dupr*'  vs.  Desmaret;  3  A.  44,  Seaton 
vs.  Municipality. 

Dirt  eatins^  in  a  slave  is  not  a  redhibitory  I 
vice.    7  A.  43,  Deniourelle  vs.  Sugg.  | 
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Of  the  Obligations  of  the  Sellek.  Art.  2531. 

Art.  2526  [2503].  Absolute  Vices  of  Horses  and  Mules. 

The  absolute  vices  of  horses  and  mules  are  short  wind,  glanders 
and  founder. 

L.  21,T.  1,1.38. 

Art.  2527  [2504].  Other  Vices  of  Body.  The  other  vices 
of  body  in  animals  are  included  in  the  definition  given  at  the  com- 
mencement of  this  paragraph. 

Art.  2528  [2506].  Vices  of  Character.  The  vices  of  char- 
acter, which  give  rise  to  the  redhibition  of  animals,  are  comprised 
in  the  definition  given  at  the  commencement  of  this  paragraph. 

Art.  2529  [2507].  Mistaken  Declaration  of  Quality  by 
Seller  ;  Effect.  A  declaration  made  in  good  faith  by  the  seller, 
that  the  thing  sold  has  some  quality  which  it  is  found  not  to  have, 
gives  rise  to  a  redhibition,  if  this  quality  was  the  principal  motive 
for  making  the  purchase. 

See  2542;  9  A.  192. 

In  the  sale  of  a  slave  the  concealment  of 
the  habit  of  drankenness  and  representa- 
tions that  such  a  slave  was  a  good  hoase 


servant  is  fraud.      12  L.   211,   Behan    vs. 
Faures. 


Art.  2530  [2508].  Vice  HustHave  Existed  Before  Sale^ 

The  buyer  who  institutes  the  redhibitory  action,  must  prove  that 
the  vice  existed  before  the  sale  was  made  to  him.  If  the  vice  has 
made  its  appearance  within  three  days  immediately  following  the 
sale,  it  is  presumed  to  have  existed  before  the  sale. 

9  L.  63,  Pry's  Syndics  vs.  David;  10  L.  43,  Banks  vs.  Botts;  8  X.  S.  478,  Landreaux 
vs.  Campbell;  6  R.  222;  4  A.  61,  96,  136;  5  A.  559;  12  A.  415;  14  A.  353,  602;  16  A.  107;  20 
A.  205. 


The  three  days  applies  to  vices  of  body. 
6  L.  441,  Lewis  vs.  Casenave. 

Perhaps  the  vendee  ought  in  a  reasonable 
time  before  the  death,  to  make  a  tender. 
10  A.  127,  Rider  vs.  Wright  &  Marshall. 
See  4  L.  198;  19  L.  281 ;  4  R.  381;  2  A.  956; 
4  A.  562;  14  A.  313, McDermott  vs.  Cannon. 


Post  mortem  examination  not  necessary 
where  it  is  shown  that  disease  existed  be- 
fore the  sale  to  the  knowledge  of  the  vend- 
or. 12  A.  296,  Richardson  vs.  Bell;  5  A. 
591,  592;  7  A.  670;  10  A.  302. 

See  30  A.  907,  Peterkin  vs.  Oglesby  &  Co. ; 
1  M.  1,  Dewees  vp.  Morgan. 


Vendee   must  not  be  in  fault.     15  L.  609, 
iSerapurn  vs.  Bousquet. 


It  should  appear  that  the  object  of  the 
redhibitory  action  was  subject  to  a  serious 
complaint;  medical  talent  should  be  en- 
gaged. 10  A.  119,  Phipps  vs.  Roussell;  10 
A.  302,  Bloodgood  vs.  Wilson;  7  A.  206;  7  i  Tender  must  be  made.  9  R.  306,  Fazcnde 
A.  536;  1  R.  36:  1  R.  412;  5  A.  592.  vs.  Hagan. 

Art-  2531  [2509].  Innocent  Seller  Returns  only  Price 
and  Expenses ;  flay  Set-off  Fruits.  The  seller  who  knew  not 
the  vices  of  the  thing,  is  only  bound  to  restore  the  price,  and  to 
reimburse  the  expenses  occasioned  by  the  sale,  as  well  as  those 
incurred  for  the  preservation  of  the  thing,  unless  the  fruits,  which 
the  purchaser  has  drawn  from  it,  be  sufficient  to  satisfy  those  ex- 
penses. 

C.  N.  1642,  1646;  9  R.  351 ;  3  L.  328,  Lobdell  vs.  Parker. 
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Art.  2532.  Civil  Code  op  Louisiana. 


Does  not  inclade  expenses  of  transporta- 
tion by  the  purchaser.  7  A.  367,  Coulter 
TS.  Cresswell. 


attorney's  fees.    1  A.  27,  Fuentesvs.  Cabal- 
lero;  2  A.  748,  Harvey  vs.  Kendall. 


!      If  vendor  knew  the  vice  he  must  pay  in- 
Does  not  include  funeral  expenses  and  1  terest.    2  A.  07,  Johnson  vs.  Johnson. 

Art.  2532  [2510].  Seller  Sustains  Loss  when  Vices 
Destroy.  If  the  thing  affected  with  the  vices  has  perished  through 
the  badness  of  its  quality,  the  seller  must  sustain  the  loss. 

18  A.  118.  133;  1  M.  6,  Dewees  vs.  Morgan. 

Art.  2533  [2511].  At  Whose  Loss  when  Destroyed  by 
Fortuitous  Event.  If  it  has  perished  by  a  fortuitous  event,  before 
the  purchaser  has  instituted  his  redhibitory^  action,  the  loss  must 
be  borne  by  him. 

But  if  it  has  perished,  even  by  a  fortuitous  event,  since  the  com- 
mencement of  the  suit,  it  is  for  the  seller  to  bear  the  loss. 

2536;  11  A.  750;  12  A.  451;  1  R.  46. 

Death  by  fever  contracted  slpce  the  sale.   I       But  vendee  is  bound  to  take  such  care  as 
1  R.  47,  Kiper  vs.  Nutall  et  al.  j  a  prudent  father  of  a  family  would  take.  lb. 

Art.  2534  [2512].  Action  Prescribd  in  One  Year;  Ex- 
ceptions. The  redhibitory  action  must  be  instituted  within  a 
year,  at  the  farthest,  commencing  from  the  date  of  the  sale. 

This  limitation  does  not  apply  where  the  seller  had  knowledge 
of  the  vice  and  neglected  to  declare  it  to  the  purchaser. 

Nor  where  the  seller,  not  being  domiciliated  in  the  State,  shall 
have  absented  himself  before  the  expiration  of  the  year  following 
the  sale ;  in  which  case  the  prescription  remains  suspended  during 
his  absence. 

2545;  2546:  9  R.  98,  Milo  vs.  Lynch;  3  A.  465,  Stewart  vs.  Sowles;  7  L.  580,  Quilliet 
vs.  Erwln;  12  M.  76;  3  L.  328;  4  R.  155;  6  A.  29;  10  A.  396;  12  A.  297;  14  A.  184;  17  A. 
269;  18  A.  118;  20  A.  407. 

Plea  of  prescription  can  not  avail  seller         Plea  of  prescription  runs  from  the  period 

who  sells  with  knowledge  of  vice.    10  L.  ,  when  the  vices  are  found  out  by  vendee.    1 
^79,  De  Armas  vs.  Gray;  also  9  R.  98,  Milo      X.  S.  227,  Reynaud  vs.  Gaillote. 

vs.  Lynch.  i 

May  be  used  by  way  of  a  defence  after 

One  year  uninterrupted   residence.    8  R.  !  the  year.    1  N.  S.  46:J,  Pecquet  vs.  Golis. 
106,  Rist  vs.  Hagan. 

Art.  2535  [2513].  Of  Animals;  Action  Prescribed  in 
Two  rionths.  The  redhibition  of  animals  can  only  be  sued  for 
within  two  months  immediately  following  the  sale. 

(Amended)  13  A.  609;  Acts  1828,  p.  160,  See.  22. 

Art.  2536  [2511].  Right  Unaffected  by  Loss  of  Object 
Without  Negligence.  The  redhibitory  action  may  be  com- 
menced after  the  loss  of  the  object  sold,  if  that  loss  was  not  occa- 
sioned by  the  fault  of  the  purchaser. 


2533;  2534. 
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Of  the  Obugations  of  the  Skllkr.  Art.  2541. 

Art.  2537  [2515].  No  Redhibition  Under  Judicial  Sales. 

Redhibition  does   not  take  place  in  the   cases  of  the  sales  made 
under  a  seizure  b}'  order  of  a  court  of  justice. 

2624;  3  X.  S.  695;  8  X.  S.  220,  Abat  vs.  Castares;  3  N.  S.  32,  Partard  vs.  Deyris. 

Art.  2538  [251G].  Riglits  Not  Divisible  Among  Buyer's 
Heirs.  The  redhibitory  action  is  not  divisible  among  the  heirs  of 
the  purchaser ;  that  is  to  say,  they  must  all  concur  in  it,  and  no 
one  of  them  can  bring  it  for  his  part  only. 

Art.  2539  [2517].  Heirs  of  Vendor  May  be  Sued  Jointly 
or  Severally.  The  redhibitory  action  may  be  brought  against  the 
heirs  of  the  vendor  collectively,  or  against  one  of  them,  at  the 
choice  of  the  purchaser. 

Art.  2540  [2518 J.  Of  One  of  Several  Things  Sold  To- 
gether. The  redhibitory  vice  of  one  of  several  things  sold  to- 
gether, gives  rise  to  the  redhibition  of  all,  if  the  things  were 
matched  ;  as  a  pair  of  horses,  or  a  yoke  of  oxen. 

4R.  381;  12  A.  175;  13  A.  501. 

Not  the  death  of  one  of  a  family  of  ne-  I      See  38  A.  8,  Flash,  Preston  &  Co.  vs. 
groes.  4  A.  430,  Bertrand  vs.  Arcueil.  |  American  (i.  Co 

§  H. 

OF  THE  VICES  OF  THE    THING    SOLD    WHICH    OCCASION  A  REDUCTION    OF    THE   PIHCE. 

Art.  2541  [2519].  Reduction  of  Price.  Whether  the  de 
feet  in  the  thing  sold  be  such  as  to  render  it  useless  and  altogether 
unsuited  to  its  purpose,  or  whether  it  be  such  as  merely  to  diminish 
the  value,  the  buyer  may  limit  his  demand  to  the  reduction  of  the 
price. 

10  L.  407,  Nichols  vs.  Alsop;  1  N.  8.  312,  Brown  vs.  Duplantier. 

In  suit  for  price,  jury  may  either  rescind 
or  abate  price  for  vice.  3  R.  810,  Hawkins 
vs.  Blown;  also  9  R.  351,  Farmer  vs.  Fisk- 

Vendee  may  brine  this  aclion  whether  he 

fains  or  loses  by  subsequent  sale.   10  A.  189, 
onzano  vs.  Auze. 

Defendant  can  plead  defects  after  the  one 
year.  48  A.  362,  Edwards  &  Kurz  vs. 
Plaquemine  Ice  and  Cold  Storage  Co.;  1 
N.S.468;  2  A.  54(5. 


Where  brand  of  cattle  are  sold  and  the 
number  does  not  hold  out  after  vendee  has 
sold  part,  he  cm  only  sue  for  the  reduc- 
tion of  the  price.  3  Rob.  75,  Richard  vs. 
Parrot. 

This  article  can  not  be  construed  so  as  to 
compel  the  buyer  to  pay  any  part  of  price 
for  a  machinery  plant  not  capable  of  ac- 
complishing the  purposes  specified  in  the 
contract.    48    A.    773,    Purifying  Co.   vs. 

T       -  1^  *    »*i.  *     J.  Waterworks  Co. 

In  a  sale  per  aversionem,  notwithstanding  i 

Mayor  vs.  C.ldwell.  ,  ^^^^^^\^  ll7Z\\ueV.   TA^r.^'vJ/. 

But  may  be  relieved  if  there  is  fraud  and  i  kin    vs.   Oglesby  &  Co.;    30  A.  894,    see 

allegation  thereof  made  in  pleadings.   13  L.  i  Peterkin  vs.  Martin. 
155,  Lesassiervs.  Dashlell. 
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Art.  2542.  Civil  Code  of  Louisiana. 

Art.  2542  [2520].  Id.  The  buyer  may  also  content  him- 
self with  resorting  to  this  action,  when  the  quality,  which  the  thing 
sold  has  been  declared  to  possess  and  which  it  is  found  to  want,  is 
not  of  such  importance  as  to  induce  him  to  demand  a  redhibition. 

5  M.  306,  Decuir  vs.  Packwood. 


Standard  of  responsibility  of  a  bona  Jlde 
seller,  when  article  sold  by  him  is  unsound 
at  date  of  sale,  is  difference  of  value  at 
same  date  between  sound  and  unsound  ar- 
ticle.   7  A.  613,  Foster  vs.  Baer. 


Ignorance  that  cotton  sold  was  falsely 
packed,  does  not  exempt  vendor  from  lia- 
bility.   8  A.  136,  Fuller  vs.  Correll. 


Art.  2543  [2521]  Reduction  of  Price;  But  Judge 
flay  Grant  in  Lieu  Ol.  The  purchaser  who  has  contented  him- 
self with  demanding  a  reduction  of  the  price,  can  not  afterwards 
maintain  the  redhibitory  action. 

But  in  a  redhibitory  suit,  the  judge  may  decree  merely  a  re- 
duction of  the  price. 

Art.  2544  [2522].  Is  Subject  to  Rules  Governing  Red- 
hibitory Action.  The  action  for  a  reduction  of  price  is  subject 
to  the  same  rules  and  to  the  same  limitations  as  the  redhibitory  ac- 
tion. 

2520;  C.  N.  1648;   7  N.  S.  553,  Millar  vs.  Coffman;  9  Rob.  351,  Farmer  vs.  Flak. 

12  M.  261,  Moore's  Assignee  vs.  Klnget  al' 

Furchaser  who  is  sued  for  the  price,  not- 
withstandiog  prescription  of  the  action 
quanti  minoris^  can  claim  reduction  for  de- 
fects in  thing  sold  at  any  time.  46  A.  360, 
Edwards  &  King  vs.  Cold  Storage  Co. 


The  action  quanti  minoris  only  lies  for 
redhibitory  vices.  7  N.  S.  563,  Lawrence  vs. 
McFarlane— even  if  seller  had  no  knowledge 
of  redhibitory  defects.  12  M.  261,  Moore 
vs.  King. 

Action  quanti  minons  lies  even  if  seller 
has  no  knowledge  of  redhibitory  defects. 


§111. 

OF   THE  VICES  OF  THE  fHlNOS    SOLD,   WHICH  THE    SELLER  HAS   CONCEALED  FROM    THE 

BUYER. 

Art.  2545  [2523J.  Damages  Allowed  in  Addition  to  Re- 
turn of  Price  and  Expenses.  The  seller,  who  knows  the  vice 
of  the  thing  he  sells  and  omits  to  declare  it,  besides  the  restitution 
of  the  price  and  repayment  of  the  expenses,  is  answerable  to  the 
buyer  in  damages. 

C.  N.  1646,  2606;  1  A.  122;  2  A.  67;  3  A.  464;  15  A.  517;  18  A.  118,  232;  1847,  No.  4; 
9  L.  129,  Williams  vs.  Miller;  3  B.360,  Hirert  vs.  Laoaze;  1  A.  27,  Fuentes  vs.  Caballero; 
3  A.  4,  Millaudon  vs.  Price. 

The  vendor,  ignorant  of  the  defects,  is  I  price  and  repayment  of  expenses.    30  A. 
liable  only  for  restitution  or  diminution  of  |  897,  Peterkin  vs.  Martin. 

Art.  2546  [2524].  Prescription  of  One  Year  Runs  from 
Discovery,  In  this  case,  the  action  for  redhibition  may  be  com- 
menced at  any  time,  provided  a  year  has  not  elapsed  since  the  dis- 
covery of  the  vice. 
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Op  the  Obugations  op  the  Buyer. 


Art.  2549. 


This  discovery  is  not  to  be  presumed ;  it  must  be  proved  by  the 
seller. 

2534;  17  A.  269;  18  A.  118;  20  A.  407;  11  M.  11,  Chreiien  vs.  Theard. 


It  vendor  leaves  tbe  State  and  more  than 
a  year  elapses  before  he  returns,  action 
may  still  be  brought.  12  M.  76,  Morgan  vs. 
Robinson. 


Allegations  in  petition  do  not  necessarily 
involve  knowledge  of  pre-existence  of  vice. 
3  A.  464,  Stewart  vs.  Sowles. 


Art  2547  [2525].  Fraud;  Rules  Under  ^^Conventional 
Obligations"  Govern,  A  declaration  made  by  the  seller,  that  the 
thing  sold  possesses  some  quality  which  he  knows  it  does  not  pos- 
sess, comes  within  the  definition  of  fraud,  and  ought  to  be  judged 
according  to  the  rules  laid  down  on  the  subject,  under  the  title : 
Of  Conventional  Obligations. 

It  may,  according  to  circumstances,  give  rise  to  the  redhibition, 
or  to  a  reduction  of  the  price,  and  to  damages  in  favor  of  the  buyer. 

1934;  2438;  1847,  Nos.  3  and  4,  as  to  fraud  in  assertions  of  value  and  quantity. 

An  affirmation  tbat  county  bonds  were  I  whether  xcarranty  or  not.    122  U.  S.  575 
good   should    be    left  to  the  jury  to  say  |  Shippen  vs.  Bowen. 


Art.  2548  [2526].  Fraud  Vitiates  Renunciation  of  War- 
ranty.  The  renunciation  of  warranty,  made  by  the  buyer,  is  not 
obligatory,  where  there  has  been  fraud  on  the  part  of  the  seller. 

704,  Rouzel  vs.  McFarland;  14  A.  659;  17  A. 


6  M.  698 ;  7  M.  33,  Andry  vs.  Foy ;  8  M 
48;  18  A.  232. 

Where  vendor  has  knowledge  as  to  red- 
hibitory  vices,  and  fails  to  disclose  same  to 
seller,  rescission  will  lie,  although  sale 
made  without  any  warranty  except  as  to 
title.    18  L.  39,  Renshaw  vs.  Wheaton. 


The  express  exclusion  of  warranty  as  to 
title  is  not  equivalent  to  a  declaration  of 
unsoundness.  Hence  vendor  is  bound  to 
disclose,  or  exclude  the  warranty  as  to 
soundness  expressly.  3  K.  91,  Galpin  vs. 
Jessup;  also  16  L.  340,  Nelson  vs.  Lillard. 


CHAPTER  7. 
Of  the  Obligations  of  the  Buyer. 
Art.  2549  [2527].  What  are.  The  obligations  of  the  buyer 


are; 


1.  To  pay  the  price  of  sale. 

2.  To  receive  delivery  of  the  thing  and  to  remove  it,  if  it  be 
an  object  which  requires  removal,  and  to  indemnify  the  seller  for 
what  he  has  expended  in  preserving  it  for  him. 

2487;  1  N.  S.  166,  Bandin  vs.  Roliff;  2  L.  403,  Lalaurie  vs.  Caballen;  3  A.  699. 


If  property  be  subject  to  annual  tax,  pur- 
chaser takes  subject  to  nil  taxes  accruing 
after  tbe  sale.  Vendor  liable  for  all  due  up 
to  time  of  sale.  19  L.  232,  Gourjon  vs. 
Holmes. 

At  common  law,  where  vendor  of  chattels 
is  ready  and  offers  to  perform  on  his  part, 


and  purchaser  neglects  and  refuses  to  per- 
form, he  can  not  recover  back  partial  pay- 
ments he  has  made.  114  K.  Y.  40,  Empire 
Type  Company  vs.  Grant. 

Buyer  who  has  not  paid  the  price  can  not 
demand  deliverv.  45  A.  994,  Thompson 
&  Co.  vs.  Herring.    See  2487. 
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Art.  2550. 


Civil  Code  of  Louisiana. 


Art.  2550  [2528] .  Time  and  Place  of  Payment.  The  price 
ought  to  be  paid  on  the  day  and  at  the  place  mentioned  in  the  sale. 

If  no  stipulations  have  been  made  on  that  point,  at  the  time  of 
the  sale,  the  buyer  must  pay  at  the  time  and  at  the  place  where  the 
delivery  is  to  be  made. 

C.  N.  1G50;  2014;  2133;  2157;  2487;  2557;  2575:  7  Toul.  106,  107,  109;  3  M.  244,  Dii- 
plantier  vs.  PiguiaD. 

Buyer  need  not  sign  the  act  if  he  pays 
the  price.  11  M.  219,  Bradford's  Heirs  vs. 
Brown. 


Art.  2551  [2529].  After  Offer  of  Delivery  Buyer  may 
be  Sued  for  Price.  On  failure  of  the  buyer  to  pay  the  price,  the 
seller  may  compel  him  to  do  it,  by  oflferiug  to  deliver  the  thing  to 
him,  if  that  has  not  been  already  done. 

2487;  3  N.  S.  Ill,  Wrinkle  vs.  Tyler. 


Art.  2552  [2530].  impossibility  of  Delivery  Does  not 
Affect.  If,  after  the  contract,  and  before  the  seller  has  been  required 
to  deliver  the  thing,  it  ceases  to  be  susceptible  of  delivery,  without 
his  fault,  the  buyer  is  still  bound  to  pay  him  the  price. 

42  A.  109,  Pittsburg  vt  Southern  Coal  Co.  vs.  Chas.  B.  Slack;  S  X.  S.  708,  Woodruff 
vs.  Wedderstrandt. 

Buyer  8(ili   bound   if  the  thing  be  de-  I 
fitroyed.   1919.  I 

Art-  2553  [2531].  Interest ;  When  Due.  The  buyer  owes 
interest  on  the  price  of  the  sale,  until  the  payment  of  the  capital^ 
in  the  three  following  cases  : 

1.  If  it  has  been  so  agreed  at  the  time  of  the  sale. 

2.  If  the  thing  sold  produces  fruits,  or  any  other  income. 

3.  From  the  date  of  the  sale  when  the  price  is  then  due. 

(Amended)  1878;  1938;  19  L  152;  12  R.  399;  2  A.  462;  C.  N.  1652;  3  N.  S.  185;  6 
N.  S.  42;  3  M.  92,  245,  374;  13  Toul.  236;  2  R.  472,  Gay  vs.  Kendig;  2  A.  651,  Lawrence 
vs.  the  Second  Manicipallty. 

All  debts  bear  interest  at  the  rate  of  5  per  |  the  sale  does  not  relieve  the  purchaser  of 

cent,  from  time  they  become  dne.    Act  No.   '  the  obligation    to  pay  inter  st  unless  he 

291  of  1855,  p.  352.  made  a  deposit  of  the  price.    39  A.  734, 

,«.      .    ^  ^.    ^         ,.  ,     u         v.^  ^  1   I  Morris  vs.  Cain. 

The  fact  that  a  suit  is   brought  to  annul   | 

Art.  2554  [2532].  Id.;  From  What  Time.  When  the 
seller  has  granted  to  the  buyer  a  term  for  the  payment,  the  interest 
begins  to  run  from  the  end  of  that  term. 


But  where  the  notes  for  such  property 
are  to  remain  deposited  until  ihe  defects  in 
the  litle  are  cured,  ihey  bear  interest  to 


couipensate  for  the  fruit, 
vs.  I^e  Breton. 


19  L.  147,  Ball 


Art.  2555  [2533].  Failure  to  Obtain  Delivery;  Dam- 
ages. The  purchaser,  who  neglects  to  obtain  delivery  of  the 
thing  sold,  after  having  been  put  in   default,  is   answerable  to  the 
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Of  the  Obugations  of  the  Buyer. 


Art.  2557. 


vendor  for  the  damage  which  he  may  sustain  on  that  account,  and 
for  the  reimbursement  of  the  expense  which  may  have  been  in- 
curred for  the  preservation  of  the  thing. 


The  vendor,  on  buyer's  refusal  to  accept 
delivery,  may  sell  at  private  sale,  for  mar- 
ket value,  and  recover  from  buyer  the  dif- 


ference between  the  price  so  obtained  and 
the  contract  price.  30  A.  264,  Barthy  vs.  N. 
O. 


Art.  2556  [2534].  Id.;  Authority  May  be  Granted  Sel- 
ler to  Abandon.  The  seller  may  even  obtain  authority,  where 
movables  have  been  sold,  and  the  custody  of  them  is  incon- 
venient to  him,  for  putting  them  out  of  his  house  at  the  risk  of 
the  purchaser,  on  giving  him  notice  of  the  day  and  hour  at  which 
he  will  put  them  out. 

8  M.  402,  GlUy  vs.  Henry. 

When  vendor  acknowledges,  expressly  or 
tacitly,  purchaser's  title  and  holds  under  and 
lor  the  purchaser,  the  delivery  is  deemed 


accomplished.    48 
et  al.  vs.  Quilter. 


A.   244,  Jauberr,  Tutor, 


Art.  2557  [2535].   Threatened  Eviction;  Effect.    If  the 

buyer  is  disquieted  in  his  possession,  or  has  just  reason  to  fear  that 
he  shall  be  disquieted  by  an  action  of  mortgage,  or  by  any  other 
claim,  he  may  suspend  the  payment  of  the  price  until  the  seller  has 
restored  him  to  quiet  possession  or  caused  the  disturbance  to  cease, 
unless  the  seller  prefer  to  give  security. 

There  is  an  exception  to  this  rule,  when  the  buyer  has  been 
informed,  before  the  sale,  of  the  danger  of  eviction. 

6  L.  485;  14  L.  468;  17  L.  193;  18  L.  50;  7  R.  22;  2  A.  384;  5  A.  365,  683,  741;  9  A. 
296;  10  A.  301,  668;  13  A.  146,  570;  14  A.  716;  2463;  C.  N.  1653;  C.  P.  710;  7  N.  S.  95, 
Denis  vs.  Clague's  Syndics;  8  N.  8.  330,  Ware  vs.  Elam;  10  A.  487,  Littleton  vs.  Pratt; 
^  A.  117,  Cammack  vs.  Dannis;  19  L.  148,  Ball  vs.  Le  Breton. 


Vendee  has  no  right  to  require  real  se- 
curity,   13  L.  478,  Cross  vs.  Armor. 

When  buyer  is  informed.  19  L.  235,  Mu- 
nicipality Xo.  1  vs.  Corderiolle  vs.  Lacroix; 
3  A.  337,  Bemiss  vs.  Dwighl;  5  A.  167,  Bon- 
necaze  vs.  Grasmery;  21  A.  721.  Boisblanc 
vs.  Mar  key. 

May  require  security  where  commissioner 
of  land  office  has  cancelled  entry.  10  A. 
139,  Gautreaux  vs.  Boote. 

When  title  Is  in  the  United  States.  3  R. 
137,  Estill  V*.  Holmes. 

Where  property  has  mortgage  on  U  for 
drainage,  purchaser  can  not  withhold  price 
or  compel  security  as  in  case  of  drainage. 
16  L.  147,  Municipality  Xo.  1  vs.  Leroy. 

15  A.  256,  Syndic  vs.  Cronan;  15  A.  343, 
Rauney  vs.  Burthe;  15  A.  424.  Jacobs  vs. 
Sauve. 

Where  suit  is  dismissed.  3  L.  432,  Thomp- 
son vs.  Dupuy;  16  L.  501,Rightorv8.  Kohn. 

This  article  applies  only  to  balance  un- 
paid, not  for  what  vendee  has  already  paid. 


17  L.  26,  Wallace  &  Co.  vs.  Harty  and  Jones. 

Too  late  after  forced  sale.  7  A.  206,  Oakey 
va.  Drummond. 

Vendee  ordered  to  pay  on  condition  of 
ratification  by  minor  heirs.  2  A.  728,  Dun- 
bar vs.  His  Creditors. 

Courts  not  disposed  to  give  an  extended 
construction  to  this  article,  so  as  to  include 
those  who  arc  not  warrantors.  19  L.  163, 
Kenner  &  Co.  vs.  Holllday. 

Purchaser  can  not  refuse  to  pay,  on  the 
ground  that  the  vendor's  title  has  not  been 
confirmed  by  the  United  States.  8  A.  85, 
Woodward  vs.  Ledoux  &  Co. 

*' Informed.'*  3  A:  337,  Bemiss  vs. 
Dwight. 

Buyer  knowing  the  danger  of  eviction 
before  sale  can  not  withhold  price.  34  A. 
638,  Uarang  vs.  Blanc;  26  A.  267,  Bayley 
vs.  Denny. 

A  vendor  with  warranty  can  not  collect  the 
price  until  he  has  made  the  title  good.  20 
A.  628,  Walmsley  vs.  Hunter. 
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Art.  2558. 


Civil  Code  op  Louisiana. 


Art.  2558  [2536].  Id.  In  the  case  mentioned  in  the  pre- 
ceding article,  the  seller  who  can  not  receive  the  price  from  being 
nnable  to  give  security,  may  compel  the  buyer  to  deposit  the  price, 
subject  to  the  order  of  the  court,  to  await  the  decision  of  the  suit. 


15  A.  256,  424. 


Art.  2559  [2537].  Id.  The  purchaser  may  also  require  the 
deposit,  to  relieve  himself  from  the  payment  of  interest. 

13  L.  338;  7  R.  175;  9  R.  424;  15  A.  256;  18  A.  610;  19  L.  162,  Ball  vs.  Le  Breton. 

This  article  does  not  apply  where  vendor 
himself  brings  suit  to  annul  sale.  36  A.  65, 
Zimmerman  vs.  Langles. 

Art.  2560  [2538].  When  [>rice  Paid  Before  Disturbance. 

If  the  purchaser  has  paid  before  the  disturbance  of  his  possession, 
he  can  neither  demand  a  restitution  of  the  price,  nor  security  during 
the  suit. 

2  L.  242;  17  L.  2C;  3  A.  699;  8  N.  S,  227,  Miles  vs.  Ogden;  4  M.  400,  Lewis  vs. 
Fram;  2  A.  459,  D wight  vs.  Carson;  2  A.  143,  Hopkins  vs.  Van  Wickle. 

Tills  does  not  apply  to  an  absolutely  void 
ga^e.  27  A.  490,  Formento  vs. Robert;  26  A. 
218,  see  Dnplaix  vs.  Deblieux. 

Art.  2561  [2539].  Dissolution  on  Default  of  Payment. 

If  the  buyer  does  not  pay  the  price,  the  seller  may  sue  for  the  disso- 
lution of  the  sale. 

2041;2130;20i5;  17L.  311;30A.  656;  32  A.  461:  14  A.  713;  16  A.  130;  11  A.  654; 
21  A.  425,  614;  23  A,  414;  24  Laurent  824;  2046;  2047;  2486;  C.  N.  1654  (lit.) ;  3  Toul.  517: 
4  Marcade  489;  6  Marcade  289,  290;  16  Duranton  861 ;  Pothier  Vente  493;  1  Domat.  Tit. 
2,  8,  No.  8;  8  L.  81,  Mortee  vs.  Roach's  Syndic;  18  A.  332,  Washburn  vs.  Green;  28  A. 
757,  Le  Bourgeois  vs.  Le  Bourgeois;  14  A.  840,  Thompson  vs.  Kilcrease. 


Voluntary  dissolution  ex  necessitate.  6  A. 
2,  Chretien  vs.  Richardson. 

After  proper  notice,  may  sell  for  the  ac- 
count of  vendee.  8  M.  402,  Gilly  vs.  Henry. 

May  sue  for  a  rescission  even  after  an  un- 
successful suit  to  obtain  payment;  this  im- 
plied resolutory  clause  is,  therefore,  differ- 
ent from  the  pactum  commissorium  of  the 
Roman  law,  whi  jh  was  waived  by  suing  for 
the  price.  16  L.  79,  Canal  Bank  vs.  Cope- 
land;  2  Poth.  205  and  206. 

Endorser  who  pays  note  is  subrogated  to 
vendor's  privileges,  and  may  sue  for  a  re- 
scission of  sale,  even  against  insolvent's  syn- 
dic, if  debt  be  not  paid.  2  N.  S.  159,  Torre- 
gano  vs.  Segura's  Syndic. 

Tender  necessary  before  heir  or  trans- 
feree of  a  deceased  person  can  sue  for  reto- 
lution  of  sale.  88  A.  588,  Castle  vs.  Floyd; 
39  A.  932,  Hamilton  vs.  Bank. 

Evicted  vendee  owes  rents  and  revenues, 
not  only  from  date  of  suit  for  dissolution, 
but  during  whole  time  of  possession.  41  A. 
7,  McKenzie  vs.  Bacon 


Recordation  not  necessary  to  demand 
dissolution  of  sale  for  non-payment  of 
price.     Johnson  vs.  Bloodworth,  12  A.  701. 

Action  for  dissolution  of  sale  prescribed 
by  ten  years.  1  A.  442,  Jones  vs.  Crocker; 
11  A.  654,  George  vs.  Lewis;  16  A.  180, 
Hunter  vs.  Williams. 

Voluntary  rescission  after  prescription 
does  not  defeat  mortgage.  28  A.  589,  Nash 
vs.  Muggah. 

This  right  held  to  be  personal;  not  trans- 
ferable with  note  except  at  the  same  time. 
24  A.  498.  Swan  vs.  Gayle. 

The  prescription  of  the  notes  does  not 
bar  the  action.  24  A.  537,  Templeman  vs. 
Pegues. 

"Where  a  party  conceals  his  Insolvency 
and  his  intent  not  to  pay  for  goods,  induces 
the  owner  to  sell  to  him  on  credit,  the  ven- 
dor, if  no  innocent  third  party  has  acquired 
an  interest  in  them,  is  entitled  to  disaffirm 
the  contract  and  recover  the  goods. '^  93  U. 
S.  631,  Donaldson  vs.  Farwell;  8  McCrary 
174,  David  vs.  Stewart, 
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Of  the  Obugations  op  the  Buyer. 


Art.  2565. 


If  vendor  sells  the  notes  for  value  with- 
out recourse,  it  extinguishes  the  right;  re- 
turning the  notes  does  not  revive.  40  A. 
138,  People's  Bank  vs.  Cage;  39  A.  932, 
Hamilton  vs.  Bank;  24  A.  498,  Swan  vs. 
Gayle. 

May  sue  to  rescind  if  seller  does  release 
the  mortnige  which  he  has  stipulated  to 
release.    8  R.  157,  Morean  vs.  Ohauvin. 

It  seems  vendor  may  sue  for  a  rescission 
sale  for  non-payment  of  price  even  after 
seizure  by  creditor.  7  A.  25,  Batson  vs. 
Lewis. 

Rescission  for  non-payment  of  price  by 
surviving  spouse  sustained  ex  causa  neces^ 
saria,    7  A.  135,  Shields  vs.  Lapon. 

If  sale  is  rescinded  for  non-payment  of 
price,  party  holds  by  former  title  and  can 
even  recover  on  policy  obtained  before  sale, 
although  it  has  a  clause  prohibiting  sale. 
19  L.  iS,  Power  vs.  Ocean  Insurance  Com- 
pany. 

Sale  can  be  rescinded  and  property  re- 
turned though  it  has  paued  into  the  hands 
of  third  persons.  32  A.  462,  Stevenson  vs. 
Brown. 

Vendor  by  sale  unrecorded  can  rescind 
as  to  a  subsequent  recorded  mortgage.  12 
A.  699,  Johnson  vs.  Bloodworth. 

Vendor  can  rescind  for  non-payment 
against  a  syndic.  8  L.  81,  Mortee  vs. 
Roach's  Syndic. 

Resolutory  condition  —  Evicted  vendee 
owes  rents  and  revenues.  41  A.  6,  McKen- 
zie  vs.  Bacon  et  al. 

Evicted  vendee  entitled  to  recover  for 
improvements.    Ibid. 

But  vendor  must  first  tender  outstanding 
notes  and  part  of  price  paid.  38  A.  583, 
687,  Castle  vs.  Floyd. 

Yet  previous  tender  is  not  required :  (a) 
when  the  purchaser,  as  mortgage  creditor, 
had  retained  the  entire  price  in  his  hands ; 
{h)  when  the  purchaser  was  in  bad  faith. 
37  A.  869,  KilleU  vs.  Barrett. 

Where  the  sale  was  on  credit,  vendor 
can  not  sue  for  dissolution  for  non-payment 
until  the  price  becomes  due.  39  A.  572, 
Yeager  Milling  Co.  vs.  Lawler. 


A  sale  of  movables  may  be  annulled  for 
non-payment  of  price  so  long  as  they  are 
in  actual  or  constructive  possession  of  ven- 
dee.   35  A.  108,  Nugent  &  Co.  vs.  Bulsson. 

The  action  to  annul  sale  for  non-pay- 
ment of  price  is  prescribed  by  ten  years 
from  maturity  of  last  credit  Installment  of 
price.  39  A.  300,  Heirs  of  Pike  vs.  Heirs 
of  Charotte;  34  A.  990,  Edwards  vs.  White. 

The  prescription  of  the  notes  given  to 
represent  the  price  does  not  preclude  the 
action  to  dissolve  for  non-payment.  28  A. 
739,  School  Directors  vs.  Anderson;  24  A. 
537,  Templeman  vs.  Pegues. 

The  vendor  must  return  the  portion  of 
the  price  paid  with  interest  from  date  of 
payment,  and  must  pay  for  improvements. 
The  vendee  must  return  the  property  and 
pay  rent.  These  claims  may  be  compen- 
sated.   Id, 

**Revenues,"  41  A.  9,  McKenzie  vs.  Bacon. 

Patting  in  default  is  not  necessary.  Id. ; 
23  A.  355,  George  vs.  Knox. 

Rescission  for  non-payment  of  price  may 
be  demanded  independently  of  a  vendor's  * 
privilege.    28  A.  599,  Gonsoulin  vs.  Adams 
&Co. 

Vendor  is  entitled  to  a  sequestration 
pending  suit  to  dissolve.  30  A.  1246, 
Dougherty  vs.  Executrix  of  Vance. 

The  right  to  rescind  sale  for  non-pay- 
ment of  price  is  not  affected  by  the  fact 
that  the  vendor  has  lost  or  not  preserved 
his  vendor's  lien  or  mortage,  by  failure  to 
register  the  act  of  sale  in  the  mortgage 
book.  The  vendor,  notwithstanding  this 
omission,  may  rescind  the  sale  and  recover 
the  property  free  from  all  alienations  and 
encumbrances  Imposed  thereon  by  vendee. 
32  A.  463,  Stevenson  vs.  Brown. 

But  a  voluntary  retrocession  after  pre- 
scription of  action  to  dissolve,  does  not  af- 
fect mortgages  placed  by  vendee  on  prop- 
erty; the  vendor,  therefore,  takes  It  back 
subject  to  such  mortgages.  23  A.  539,  Nash, 
Administratrix,  vs.  Muggah. 

The  heirs  of  the  vendor,  or  the  transferee 
of  the  heir,  may  sue  to  set  aside  sale  for 
non-payment  of  price,  quoad  heir's  Inter- 
est.   38  A.  583,  Castle  vs.  Floyd. 


Art.  2562  [2540J.  Id.;  When  Judge  Hay  Grant  Addi- 
tional Time.  The  dissolution  of  the  sale  of  immovables  is  sum- 
marily awarded,  when  there  is  danger  that  the  seller  may  lose  the 
price  and  the  thing  itself. 

If  that  danger  does  not  exist,  the  judge  may  grant  to  the 
buyer  a  longer  or  shorter  time,  according  to  circumstances,  pro- 
vided such  term  exceed  not  six  months. 
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Art.  2563.  Civil  Code  op  Louisiana. 

This  term  being  expired  without  the  buyer's  yet  having  paid, 
the  judge  shall  cancel  the  sale. 

14  A.  713;  16  A.  129;  24  A.  538;  2  L.  401,  Lalaurie  vs.  Cahallen;  C.  N.  1655;  17  L. 
311,  Lavllle  vs.  Rightor;  6  Toul.  588,  594,  595,  618. 

Art.  2563  [2541] •  Id. ;  Of  Immovables;  When  Contract 
Includes  Right.  If,  at  the  time  of  the  sale  of  immovables,  it  has 
been  stipulated  that,  for  want  of  payment  of  the  price  within  the 
term  agreed  on,  the  sale  should  be  of  right  dissolved,  the  buyer 
may  nevertheless  make  payment  after  the  expiration  of  the  term, 
as  long  as  he  has  not  been  placed  in  a  state  of  default,  by  a  ju- 
dicial demand,  but  after  that  demand,  the  judge  can  grant  him  no 
delay. 

1911;  2046;  C.  X.  1656;  5  Toul.  280;  6  Toul.  588  et  seq.;  10  Toul.  261,  262. 

This  article  applies   to   '*  sale  of  imraov-  I       P<iclum  reservatidomini.    See  note  to  2445. 
ables.*'  24  A.  235,  Xew  Orleans  vs.  Rigney.   | 

Art.  2564  [3542].  Of  Immovables ;  Judge  Can  Not  Ex- 
tend Time  for  Payment.  In  matters  of  sale  of  movable  effects, 
the  dissolution  of  the  sale  shall  take  place  of  right,  if  demanded, 
without  its  being  in  the  power  of  the  judge  to  grant  any  delay,  ex- 
cept that  fixed  by  law. 

C.  X.  1657. 

A  sale  procured  by  fraud  may  always  be  | 
rescinded.  39  A.  572,  Yeager  Milling  Co.  I 
vs.  Lawler.  | 

Art,  2565  [2543]-  Pleasure  of  Damages  When  Seller 
Retains  Object  from  Buyer's  Default*  If,  on  account  of  de- 
lay in  the  payment  of  the  price,  the  seller  is  obliged  to  retain  or 
to  resume  the  thing  sold,  and  its  value  is  diminished,  the  buyer  is 
bound  to  make  good  this  diminution  to  the  amount  of  the  price 
which  had  been  agreed  upon. 

16  L.  467. 

Auclion*  sales  where  adjudicatee  does  not  I 
pay.    2611.  I 

CHAPTER  8. 

Of  the  Resolution  and  of  the  Rescission  of  the  Sale, 

Art.  2566  [2544].  Causes  for.  Besides  the  causes  of  nul- 
lity or  dissolution  of  the  sale  already  mentioned  in  this  title,  and 
those  which  are  common  to  all  agreements,  the  contract  of  sale  may 
be  canceled  by  the  use  of  the  power  of  redemption,  and  by  the 
effect  of  lesion  beyond  moiety. 

1861;  2403;  2485;  2493;  2561;  C.  X.  lO.VS  (as  amended  by  Act  87  of  1871);  Trop. 
Vente,  n.  69r>;  11  M.  217.  Bradford's  Heirs  vs.  Brown;  2  X.  S.  73,  Agiisse  vs.  Guedron. 
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Of  the  Resolution  and  op  the  Rescission  of  the  Sale.  Art.  2568. 


An  agreement  by  heirs  to  rescind  a  probate 
sale  of  a  slave  is  invalid  if  not  made  in 
writing;  if  minors,  can  not  be  dokie  legally 
in  any  form.  13  L.  366,  Fortier  vs.  La- 
branch  e. 

Vendor  can  not  be  presumed  to  be  aware 
that  object  of  purchase  is  a  resale  of  prop- 
erty on  speculation,  and  if  he  is,  no  cause  of 
rescission.     15  L.  221,  Pierce  vs.  McMahan. 


The  price  must  be  sufficient  and  posses- 
sion must  follow,  or  the  instrument  may  be 
treated  as  pignorative.  40  A.  309,  Howe  vs. 
Powell;  16  A.  11,  Leblanc  vs.  Bouchereau; 
38  A.  891,  Miller  vs.  Shotwell. 

Recission  for  fraud  in  purchaser  he  being 
insolvent  at  time  of  sale  and  not  expecting 
to  pay.  3  McCrary,  174,  Davis  vs.  Stewart; 
93  U.  S.  631,  Donaldson  vs.  Farwell. 


SECTION  1. 


Of  the  Power  of  Right  of  Redemption. 


Art.  2567  [2545].  Right  of  Redemption  Defined.    The 

right  of  redemption  is  an  agreement  or  paction,  by  which  the  ven- 
dor reserves  to  himself  the  power  of  taking  back  the  thing  sold  by 
returning  the  price  paid  for  it. 

23  A.  281 ;  2182;  2573;  C.  X.  1659;  1 X.  S.  528,  Sinoot  vs.  Baldwin;  3  L.  151,  Bullard 
vs.  Phillips;  5  Toul.  227;  6  Toul.  102;  14  L.  214,  Patterson  vs.  Bonner. 


Where  debtor  sells  to  creditor  with  right 
of  redemption  at  a  certain  date.  31  A .  348, 
Parmer  vs.  Mangham. 

Must  be  a  stipulation  for  a  return  of  the 
price.  3  A.  279,  Downes  vs.  Scott;  35  A. 
856,  Jackson  vs.  Lemle. 

Must  be  by  original  act,  and  if  it  be  sub- 
sequently inserted,  it  is  a  resale.  7  A.  552, 
Pitts  vs.  Lewis. 

Conditional  sale,  suspensive  condition. 
99  U.  S.  235,  Fosdick  vs.  Schall;  47  A. 
1466,  Baldwin  vs.  Young. 


Common  law  mortgage, 
ler  vs.  Shotwell. 


38  A.891,  Mil- 


The  price  must  be  sufficient  and  posses- 
sion must  follow  or  the  Instrument  may  be 
held  as  ^^pignorative.*'  40  A.  307,  Howe 
vs.  Powell;  16  A.  11,  Leblanc  vs.  Bouche- 
reau; Trop.  Vente,  n.  695;  23  A.  665;  41  A. 
852,  Payne  vs.  Xoweli. 

An  act,  in  terms  a  sale  with  right  of  re- 
demption, may  be  shown  by  a  counter- 
letter  to  have  been  io tended  only  as  a  se- 
curity, and  then  it  has  only  the  effect  of  a 
securitv.  31  A.  348,  Uowell  vs.  Cronan; 
39  A.  490.  Lawler  &  Huck  vs.  Cosgrove;  32 
A.  96,  Wang  &  Cottam  vs.  Finnerty. 

As  to  what  constitutes  a  sale  of  redemp- 
tion.   32  A.  784,  see  Levy  vs.  Ward. 


A  debtor  may  validly  sell  with  right  of 
redemption,  within  a  limited  time,  to  se- 
cure a  creditor.  The  sale  becomes  absolute 
after  I  he  lapse  of  lime  agreed.  30  A.  185, 
Bevens  vs.  Weil;  35  A.  855,  Jackson  vs. 
Lemle  et  al.;  29  A.  161,  Soulie  vs.  Ranson. 

A  judgment  creditor  may  validly  stipu- 
late with  debtor  to  buy  iil  property  with 
the  right  reserved  to  debtor  to  redeem  at  a 
larger  fixed  price.  29  A.  168,  Soulie  vs. 
Ranson. 

An  act  purporting:  to  be  a  sale  made  n 
r^mere  is  not  transfative  of  ownership  of 
real  estate  to  purchaser,  when  it  is  shown 
the  parlies  did  not  intend  that  it  should  so 
operate.  40  A.  308,  Howe,  Executor,  vs. 
Powell  et  al. 

A  contract  purporting  to  be  a  sale  a  re- 
mere,  which  divides  the  price  which  was  for 
an  antecedent  debt,  to  be  returned  in  two 
installments  and  declares  the  forfeiture  of 
the  right  to  redeem  on  a  failure  to  pay  the 
first  installment  due.  is  pignorative  in  char- 
acter and  an  antichresis.  42  A.  395,  Payne 
vs.  Habbard. 

The  mortgage  rights  of  the  creditor  are 
not  destroyed  by  the  pledge  of  the  immova- 
ble to  him,  if  they  have  been  preserved 
upon  the  property.  42  A.  395,  Payne  vs. 
Habbard. 


Art.  2568  [2546].  Limited  to  Ten  Years.  The  right  of 
redemption  can  not  be  reserved  for  a  time  exceeding  ten  years. 

If  a  term,  exceeding  that,  has  been  stipulated  in  the  agree- 
ment, it  shall  be  reduced  to  the  term  of  ten  years. 


2588:  0.  X.  1660. 
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Art.  2316. 


Civil  Code  of  Lofisiana. 


Art.  2569  [2547].  No  Extension  of  Time.  The  time 
fixed  for  the  redemption  must  be  rigorously  adhered  to ;  it  can  not 
be  prolonged  by  the  judge. 

42  A.  397,  Payne  vs.  Habbard;  6  Toul.  257;  C.  N.  1661  (lit.) ;  Trop.  Vente,  VI.  n. 
708,  711,  712;  real  tender  not  necessary,  when;  14  L.  234,  Pattewon  vs.  Bonner. 

Art.  2570  [2548].  Lapse  of  Stipulated  Time  Perfects 
Title,  If  that  right  has  not  been  exercised  within  the  time  agreed 
on  by  the  vendor,  he  can  not  exercise  it  afterwards,  and  the  pur- 
chaser becomes  irrevocably  possessed  of  the  thing  sold. 


C.  N.  1662;  6  Toul.  257;  Trop.  Vente.  VI.  n.  718  to  726;  12  A.  753. 


In  antichresis  and  pledge  the  creditor 
can  not  legally  stipulate  that  the  thing  shall 
be  his  in  the  event  of  non-payment  on  a 
particular  day.    3165  and  3179. 

Where  sale  is  with  redemption  and  term 
expires  within  which  price  is  to  be  returned^ 
it  is  not  necessary  that  purchaser  have 
failure  to  redeem  judicially  declared,  to  be- 
come absolute  owner.  35  A.  855,  Jackson 
vs.  LfCmle;  82  A.  784,  Levy  vs.  Ward. 

An  act,  ostensibly  a  8ale^  the  purpose  of 
which  is  to  extinguish  a  real  indebeted- 
ness,  not  mortgage^  but  dalion  en  paiement, 
and  is  valid  if  for  adequate  price,  and  with 


stipulation  of  ri^ht  of  redemption. 
954,  Keough  vs.  Meyers  &  Co. 


43  A. 


Vendee^s  act^ial  possession  with  real  and 
adequate  consideration,  necessary  to  consti- 
tute vente  a  remM,  44  A.  925,  Baker  vs. 
Smith. 

Failure  to  redeem  within  limited  Uroe 
ipso  facto  vests  absolute  title  in  vendee.  No 
default  nor  judicial  declaration  is  required. 
35  A.  855,  Jackson  vs.  Lemle;  35  A.  1052, 
see  Mulbaupt  vs.  Youree;  38  A.  271,  Hen- 
kel  vs  .Sheriff;  36  A.  404,  Pomez  vs.  Cam- 
ors  &  Co. 


Art,  2571  [2549].  Time  Runs  Against  All  Persons.  The 

delay  runs  against  any  person,  not  excepting  minors,  who  can  not 
be  relieved  against  it. 

C.  N.  1663;  Poth.  Vente,  n.  435,  436. 

Art.  2572  [2550].  Riglit  Enforced  Against  Second  Pur- 
chasers. A  person,  having  sold  a  thing  with  the  power  of  re- 
demption, may  exercise  the  right  against  a  second  purchaser,  even 
in  case  such  right  should  not  have  been  mentioned  in  the  second 
sale. 

C.  N.  1664  (lit.) ;  Poth.  Vente,  n.  396,  399;  3  Toul.  61,  204;  6  Toul.  220,  466,  612;  14 
Toul.  134. 

Art.  2573  [2551].  Purcliaser  Under  Right  Has  Other- 
wise Perfect  Title.  The  person,  having  purchased  an  estate 
under  a  condition  of  redemption,  is  entitled  to  all  the  rights  pos- 
sessed by  the  vendor ;  he  may  prescribe  against  the  true  owner,  as 
well  as  against  those  having  claims  or  mortgages  on  th^  thing  sold. 

2567;  2742;  C.N.  1665  (lit.) 


Art.  2574  [2552].  Purchaser's  Rights.     He  may  oppose 
the  plea  of  discussion  to  the  creditors  of  his  vendor. 


3046;  ex.  1666  (lit). 
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Op  the  Resolution  and  of  the  Rescission  op  the  Sale.  Art.  2581. 

Art.  2575  [2553].  Id. ;  As  to  Fruits.^  The  fruits  are  his 
until  the  vendor  exercises  his  right  of  redemption. 

Art.  2576  [2554].  Id.;  As  to  Accessions.  He  becomes 
absolute  owner  of  the  natural  augmentations  which  the  thing  re- 
ceives by  accession,  and  is  not  bound  to  to  restore  them. 

But  if  these  augmentations  are  of  such  a  nature  that  they  can 
not  be  separated  from  the  thing  sold  without  injury  to  it,  the  per- 
son exercising  the  right  of  redemption,  may  insist  that  they  shall 
be  yielded  to  him  for  a  fair  price. 

Art.  2577.  [2555].  Id.  With  regard  to  the  augmentations 
which  the  purchaser,  under  a  condition  of  redemption,  may  have 
produced  at  his  own  expense,  he  has  a  right  to  an  indemity  for 
them,  as  is  hereafter  stated  or  to  take  them  away,  if  the  removal 
can  be  effected  in  such  a  way  that  the  thing  sold  shall  be  placed  ia 
its  original  condition. 

Art.  2578  [2556].  Condition  of  Thing  When  Restored; 
Losses  by  Deterioration,  How  Borne.  The  thing  sold  shall 
be  restored  to  the  seller  who  exercises  the  right  of  redemption,  in 
the  state  in  which  it  is  at  the  moment.  If  it  has  been  deteriorated 
without  the  fault  of  the  buyer,  the  loss  must  be  borne  by  the  geU 
ler ;  nor  can  he,  in  this  case,  claim  any  reduction  of  the  price  to  be 
reimbursed.  If  it  has  been  deteriorated  by  the  fault  or  neglect  of 
the  buyer,  though  this  be  but  slight,  he  must  make  good  the  loss 
to  the  seller. 

Art.  2579  [2557].  When  Buyer  of  Undivided  Right  Be- 
comes Possessed  of  Whole.  If  the  purchaser  of  an  undivided 
portion  of  an  estate  sold  with  the  power  of  redemption,  has  become 
the  purchaser  of  the  whole,  at  an  auction  ordered  in  a  judicial  pro- 
ceeding against  him,  he  may  oblige  the  vendor  to  redeem  the  whole 
if  the  latter  wishes  to  avail  himself  of  the  redemption. 

C.  N.  1667  (Substantial). 

Art.  2580  [2558].  When  Joint  Vendors.  If  several  per- 
sons have  jointly  sold  by  a  single  contract  a  joint  estate,  each  one 
of  them  can  individually  exercise  the  right  of  redemption  for  that 
share  only  which  belonged  to  him. 

2108;  2582;  C.  N.  1668  (lit.) ;  Poth.  Vente,  n.  397. 

Art.  2581  [2559].  When  Right  Descends  to  Several 
Co- Heirs.  The  same  principle  governs  when  a  person,  having 
sold  an  estate,  leaves  several  coheirs  ;  each  of  these  coheirs  can 
only  exercise  the  right  of  redemption  for  the  portion  of  the  estate 
which  falls  to  his  share. 


2111 ;  C.  N.  1669;  Poth.  Vente,  n.  897. 

649 


Digitized  by 


Google 


Art.  2582.  Civil  Code  of  Louisiana. 

Art.  2582  [2560].  Buyer  may  Require  Joining  of  Ven- 
dors in  Suit.  But  in  the  cases  provided  for  in  the  two  preceding 
articles,  the  purchaser  may  require,  if  he  deem  it  proper,  that  all 
the  covendors  and  coheirs  may  be  made  parties  to  the  suit,  for  the 
purpose  that  they  may  agree  together  on  the  redemption  of  the 
whole  estate ;  and  in  case  the  covendors  or  coheirs  should  not  agree, 
the  purchaser  shall  be  hence  dismissed. 

2116;  C.  N.  1670;  Poth.  Vente,  n.  397. 

Art.  2583  [2561].  Wlien  Several  Vendors  in  Individual 
Capacities.  If  an  estate,  belonging  to  several  persons,  has  not 
been  sold  by  them  jointly,  and  if  each  coproprietor  has  only  sold 
individually  his  share  of  that  estate,  they  may  separately  exercise 
the  right  of  redemption  on  the  respective  portions  which  belonged 
to  each  of  them ;  and  in  that  case  the  purchaser  can  not  compel 
him,  who  thus  exercises  the  right  of  redemption,  to  redeem  the 
whole  estate. 

C.  N.  1671  (lit.). 

Art.  2584  [2562].  When  Purchaser  leaves  Several 
Heirs.  If  the  purchaser  has  left  several  heirs,  the  right  of  re- 
demption can  only  be  exercised  against  them  individually,  for  the 
portion  belonging  to  each  of  them  respectively,  whether  the  estate 
has  already  been  divided  between  them  or  not.  But  if  a  partition 
has  already  taken  place,  by  which  the  thing  subject  to  redemption 
has  fallen  to  the  share  of  only  one  of  the  coheirs,  the  action  of  re- 
demption may  be  brought  against  this  heir  for  the  whole  estate. 

C.  N.  1672  (lit.). 

Art.  2585  [2563].     Creditors  Can  Not  Exercise.    The 

creditors  of  the  vendor  can  not  make  use  of  the  right  of  redemption, 
which  such  vendor  may  have  reserved  to  himself. 

1991 ;  1992;  4  L.  141,  Morgan  vs.  Davis. 

Art.  2586  [2564].  Fruits  not  Gathered  at  Time  of  Re- 
demption. When  a  vendor  exercises  the  right  of  redemption,  he 
becomes  entitled  to  all  the  fruits  not  yet  gathered,  from  the  day  in 
which  he  has  either  reimbursed  or  consigned  the  money  paid  by 
the  purchaser,  unless  the  contrary  has  been  stipulated. 

14  L.  235. 

Art.  2587  [2565].  Vendor  Returns  Price,  Expenses  and 
Cost  of  Improvements.  The  vendor  who  exercises  the  right  of 
redemption,  is  bound  to  reimburse  to  the  purchaser,  not  only  the 
purchase  money,  but  also  the  expenses  resulting  from  necessary 
repairs,  those  which  have  attended  the  sale,  and  the  price  of  the 
improvements  which  have  increased  the  value  of  the  estate,  up  to 
that  increased  value. 

2740:  ex.  1073. 
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Of  the  Resolution  and  of  the  Rescission  of  the  Sale.   Art.  2590. 

Art.  2588  [2566]    Incumbrances  Created  by  Purchaser. 

When  a  vendor  recovers  the  possession  of  his  inheritance  by  virtue 
of  the  power  of  redemption,  he  recovers  it  free  from  any  mortgages 
or  incumbrances  created  by  the  purchaser,  provided  such  posses- 
sion be  recovered  within  the  ten  years  as  provided  by  article  2568. 
If  after  the  expiration  of  these  ten  years,  the  vendor  recover  his 
estate  with  the  consent  of  the  purchaser,  the  estate  remains  liable 
for  every  mortgage  and  incumbrance  laid  upon  it  by  the  purchaser. 

2508;  3544. 

SECTION  2. 
Of  the  Rescission  of  Sales  on  Account  of  Lesion. 

Art.  2589  [2567]-  Ground  of  Right.  If  the  vendor  has 
been  aggrieved  for  more  than  half  the  value  of  an  immovable  estate 
by  him  sold,  he  has  the  right  to  demand  the  rescission  of  the  sale, 
even  in  case  he  had  expressly  abandoned  the  right  of  claiming  such 
rescission,  and  declared  that  he  gave  to  the  purchaser  the  surplus 
of  the  thing's  value. 

48  A.  lOSI,  1086,  Rod  and  Gun  Club  vs.  Board  of  Commissioners  et  al;  5  L.  382,  Kl- 
fiere  vs.  Boissiere;  2  N.  S.  73,  Agaisse  vs.  Guedron;  37  A.  22,  Parker  vp.  Ta  bot. 

See  Ante  1860.  |  consideration.    16  L.  388,  Copley  vs.  Flint 

I  etal. 


As  to  minors  2221,  2231. 

The  law  at  the  time  of  sale  governs,  8 
Sav.  441. 

An  immovable  includes  what  is  immov- 
able by  destination,  1862. 

Judicial  sales  not  subject  to  lesion.  1869. 


In  a  sale  of  a  precarious  claim  xcUhout 
warranty^  the  inquiry  should  be,  what  are 
the  vendor's  pretensions  worth,  rather  than 
what  is  the  value  of  the  land.  Under  the 
general  issue  proof  to  ascertain  this  is  ad- 
missible.   16  L.  388,  Copley  vs  Flint  et  al. 

A  vile  price  in  a  sale  a  remere  where  ven- 
dor remains  in  possession  seems  to  satisfy 


Hih'^irA 'Lfv?i^nV'Jmm^  the  court  that  tlie  contract  is  one  of  pledge 

bles  are  given  for  immovables,  266o,  2666.      ^^^  ^^^   ^^   ^^^^      ^    ^    ^^^^  ^^^^    » 

If  sale  be  made  for  Confederate  money  |  Powell 
court  will  not  relieve.    19  A.   498,  Wind 
ham  vs.  Cerf . 


In  aetion  for  rescission  the  value  of  land 
at  time  of  sale,  the  plaintiff's  pretensions, 
tho  nature  of  his  title,  etc.,  are  taken  into 


Lesion  can  not  be  claimed  if  the  advan- 
tage to  the  vendee  resulted  from  an  aleatory 
condition.  37  A.  22,  Parker  vs.  Talbot.  40 
A.  308.  See  Howe,  Executor,  vs.  Powell 
etal. 


Art.  2590  [2568].  Value  at  Time  of  Sale  Governs.  To 

ascertain  whether  there  is  a  lesion  beyond  moiety,  the  immovable 
must  be  estimated  according  to  the  state  in  which  it  was,  and  the 
value  which  it  had  at  the  time  of  the  sale. 

5  L.  358,   Soule  VS.  Heerman;  C.  X.  1675;   Poth.  Vente,  n.  330,  345,  .346;    14  Toul. 
136. 


Proof  must  be  strong.  8  A.  484,  Demaret  I       Proof  of  the  value  of  the  property  must 
vs.  Hawkins.  •  be  satisfactory.    37  A.  22,  Parker  vs.  Tal- 

bot. 

Value  at  the  date  of  sale.   7  A.  667,  Beale 
vs.  Ricker. 
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Art.  2350. 


Civil  Code  of  Louisiana. 


Art.  2591  [2569].  How  Buyer  flay  Avoid.  If  it  should 
appear  that  the  immovable  estate  has  been  sold  for  less  than  one- 
half  its  just  value,  the  purchaser  may  either  restore  the  thing  and 
take  back  the  price  which  he  has  paid,  or  make  up  the- just  price 
and  keep  the  thing. 

(As  amended  by  Act  ^7  of  1871,  p.  202) ;  2  L.  360,  Danols  vs.  Leeds. 

Art.  2592  [2570].  Fruits  of  Property  and  Interest  on 
Price.  Should  the  purchaser  prefer  to  keep  the  thing  by  making 
up  the  just  price,  he  must  pay  the  interest  of  the  additional  price 
from  the  day  when  the  rescission  was  demanded.  If  he  chooses 
rather  to  restore  the  thing  and  to  receive  the  purchase  money,  he 
shall  be  liable  to  restore  the  fruits  of  the  estate  from  the  day  of  the 
demand,  but  the  interest  of  his  money  shall  also  be  paid  to  him 
from  the  same  time. 

2470;  2553;  C.  X.  1682;  Poth.  Vente,  n.  337,  358,  362;  3  Toul.  83. 

Art.   2593   [2571].  Buyer  Can  Not  Exercise.    The  re- 

cission  for  lesion  beyond  moiety,  can  not  take  place  in  favor  of  the 
purchaser. 

O.  N.  1683;  Poth.  Vente,  n.  373-385;  14  Toul.  127. 


Art.  2594  [2572].  Does  Not  Concern  Movables;  Other 
Exceptions.  Rescission  for  lesion  beyond  moiety  is  not  granted 
against  sales  of  movables  and  produce,  nor  when  rights  to  a  suc- 
cession have  been  sold  to  a  stranger,  nor  in  matter  of  transfer  of 
credits,  nor  against  sales  of  immovable  property  made  by  virtue  of 
any  decree  or  process  of  a  court  of  justice. 

(Amended)  1862;  9  A.  d8;  14  A.  178;  3  N.  S.  696,  Davenport  vs.  Fortler. 


Inadequacy  of  price  is  not  a  badge  of 
fraud.   18  A.  162,  McClendon  vs.  Kemp. 


A  partition  sale  is  not  subject  to  be  an- 
nulled for  lesion.  35  A.  530,  Bayhi  vs. 
Bayhi. 


Art.  2595  [2573].  Four  Years  Prescribes.  Actions  for 
rescission  of  sales  on  account  of  lesion  beyond  moiety  must  be'com- 
menced  within  four  years.  These  four  years,  with  respect  to 
minors,  begin  only  from  the  day  they  become  of  age.  With  re- 
spect to  persons  of  full  age,  they  begin  from  the  day  of  the  sale. 

1876. 

Verbal  acknowledgment  before  prescrip- 
tion has  run  interrupts  prescription.  43  A. 
372,  Bank  vs.  Evans. 


Art.  2596  [2574].  Redemption  Right  Does  Not  Suspend 
Prescription.  This  delay  runs  with  and  is  not  suspended  by 
that  granted  for  redemption. 


2221 ;  C.  N.  1676;  Poth.  Vente,  n.  348;  7  Toul.  716,  723,  725;  8  Toul.  704. 
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Op  Sales  by  Auction,  or  Public  Sales.  Art.  2602. 

Art.  2597  [2575].  Property  Returned  in  Present  State ; 
No  Damages.  The  seller  who  demands  the  rescission  on  ac- 
count of  lesion  beyond  moiety,  must  resume  the  possession  of  the 
thing,  in  the  state  in  which  it  is. 

The  buyer,  in  this  case,  is  not  bound  for  the  injury  sustained 
through  his  fault  before  the  demand.  He  is  only  bound  to  make 
reimbursement  for  such  injuries  as  he  has  turned  to  his  own  profit. 

1879;  Xov.  Rec.  L.  41;  T.  28,  p.  111. 

Art.  2598  [2576].  Buyer  Reimbursed  Even  for  Luxuri- 
ous Improvements.  The  buyer  is  entitled  to  repayment  for 
ameliorations  which  he  has  effected,  although  they  be  merely  for 
pleasure  and  convenience. 

Art.  2599  [2577].  Buyer  Retains  Possession  until  Re- 
imbursed. He  may  remain  in  possession  of  the  thing  sold  until 
the  seller  has  restored  the  price  which  he  paid,  together  with  his 
expenses. 

7  X.  S.  113,  Donaldsoa  vs.  Hull;  Nov.  Rec.  L.  44;  T.  28,  p.  3. 

Art.  2600  [2578].     Sales  by  or  to  Several  Persons.    The 

provisions  contained  in  the  preceding  section  relative  to  the  case 
where  several  coproprietors  have  sold  a  thing,  either  jointly  or  sep- 
arately, and  to  that  where  the  vendor,  or  the  buyer,  has  left  several 
heirs,  must  likewise  be  applied  to  the  exercise  of  the  action  of  re- 
scission for  lesion  beyond  moiety. 

2580;  C.N.  1686. 

CHAPTER  9. 

Of  Sales  by  Auction^  or  Public  Sales. 

Art.  2601  [2579].  Auction  Defined.  The  sale  by  auction 
is  that  which  takes  place  when  the  thing  is  offered  publicly  to  be 
sold  to  whoever  will  give  the  highest  price. 

3  L.  460,  Pew  vs.  LivaadaU;  4  L.  396,  Stoute  vs.  Voorhies. 

Common  carriers  may  sell  abandoned 
property  at  public  auction.  Act  124  of 
1890,  p.  163. 

Art.  2602  [2580]  Is  Voluntary  or  Forced.  I'his  sale  is 
either  voluntary  or  forced:  voluntary  when  the  owner  himself 
offers  his  property  for  sale  in  this  manner ;  forced,  when  the  law 
prescribes  this  mode  of  sale  for  certain  property,  such  as  that  of 
minors. 

4  L.  9,  Thompson  vs.  Rogers. 

In  fixing  the  terms  of  sale  of  immovable  I  745,  Fix  vs.  Koepke:  45  A.  1276,  Mallard 
property  in  which  minors  are  interested  as      vs.  Dejan. 
piaintiifs,  family  meeting  essential.    44  A.  | 
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Art.  2G03.  Civil  Code  of  Louisiana. 

Art,  2603  [2581].  Judicial  Sales.  The  sale  by  auction, 
as  it  is  made  by  officers  of  justice,  is  treated  of  separately,  under 
the  chapter  on  J uiicial  sales. 

Lesion,  2504. 

Art.  2604  [2582].  How  Governed.  The  sale  by  auction, 
whether  made  at  the  will  of  the  seller,  or  by  direction  of  the  law,  is 
subjected  to  the  rules  hereafter  mentioned. 

Art  2605  [2583].  Hust  be  by  Public  Officer.     It  can  not 

be  made  directl}'^  by  the  seller   himself,  but  must  be  made  through 
the  mi^iistry  of  a  public  officer,  appointed  for  that  purpose. 

4  M.  012,  DiUitles  vs.  Chardon. 

Art.  2606  [2584].  Auctioneer  must  Proclaim  Condi- 
tions. This  officer,  after  having  received  in  writing,  from  the 
seller,  the  conditions  of  the  sale,  must  proclaim  them,  in  a  loud  and 
audible  voice,  and  afterwards  propose  that  a  bid  shall  be  made  for 
the  property  thus  offered. 

3  L.  460;  R.  S.  2404;  Acts  1855,  p.  76. 

Must  describe  property  definitely.     8  A.     one  not  present.    18  How.  148,  Richards  vs. 
283,  Bonner  vs.  Baker. 


If  he  changes  condition  of  sale  from  ad- 
vertisement purchaser  is  not  bound,  and  a 
resale  can  not  be  made  at  his  expense. 
Purchaser  may  bid  at  second  sale     19  L. 

18,  Nott  &  Co.  vs.  Oakey.  Malklns  123,  Wheeler  \'8.X'ollier;  3  Y.  and 

J.  331,  Rex  vs.  Marsh;  3  Vesy,  Jr.,  619, 
Bramby  vs.  Alt;  3  Vesy,  Jr.,  625,  Connolly 
vs.  Parsons;  12  Vesy,  Jr.,  477,  Smith  vs. 


Holmes. 

PiFFiNG:  How  viewed.  Smith's  Mer- 
cantile Law,  496,  607;  Chittv  on  Contracts, 
308,  p.  389,  n.  2;  1  Cowper,  395,  Bexwell  vs. 
Christie;  6  T.  644;  3  Bing.  368;  1  Moody  & 


If  auctioneer  announces  that  vendor  will 
open  and  work  a  street,  parol  prooj  can  not 
be  given  of  this  in  action  to  compel  vendor 
to  work  the  street.     8  R.  102,  Macarty  vs 


Clark;   Story's  Equity,  Sec.  293;  13  L.  287. 


V  A  PanaT«n^T{;nkW*Pr'   ^"^"' '^  """     Baham  VS.  Bach ;  8  How.  155,   Veazle  vs 
N.  O.  Canal  and  Banking  Co.  ,  Williams.    (In  the  last  mentioned  case,  in- 

Auctioneer  must  have  terms  of  sale.  13  !  stead  of  rescinding  the  sale,  the  court  re- 
L.  289,  Baham  vs.  Buch.  ■  duced  the  price  to  the  last  real  bid.) 

He  must  proclaim  terms,  and  if  he  is  lira-  i  Agreement  not  to  bid  against  each  other, 
ited  and  does  not  proclaim  them,  purchaser  -  ^  ^'  "^^^^  Merchant  Ins.  Co.  vs.  Addison;  34 
is  not  bound  to  complete  his  contract.  Ibid,  j  A.  1020,  Chaffe  vs.  Farmer. 

Auctioneer  must  have  written  authority,  An  agreement  that  a  certain  party  will 
and  it  can  not  be  proved  bv  parol.  9  A.  not  bid  against  a  certain  other  party  who 
363,  Ayles  vs.  Hawley;  12  A.  269,  Cronan  I  becomes  a  purchaser.  Under  such  clrcum- 
vs.  Succession  of  McDonogh.  I  stances  the  purchaser  buys  at  his  risk,  and 

I  can  not  after  eviction  refute  the  price  paid. 

Auctioneer  may  make  a  single  bid  for  i  36  A.  786.  Meyer  vs.  Farmer. 

Art.  2607  [2585].  Highest  Bidder  Obtains  Title.  When 
the  highest  price  offered  has  been  cried  long  enough  to  make  it 
probable  that  no  higher  will  be  offered,  he  who  has  made  the  offer, 
is  publicly  declared  to  be  the  purchaser,  and  the  thing  sold  is 
adjudicated  to  him. 

R.  S.  169,  3393:  2  L.  506,  Corryolles  vs.  Mossy;  44  A.  745,  Eisenhauer  vs.  Brosman. 

The  adjudication  of  the  properly  to  the 
defendants  was  in  itself  a  perfect  title.  46 
A.  130,  Succession  of  Massey. 
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Op  Sales  by  Auction,  or  Public  Sales.  Art.  2611. 

Art.  2608  [2586].  Adjudication  Passes  Title.  This  adju- 
dication is  the  completion  of  the  sale ;  the  purchaser  becomes  the 
owner  of  the  article  adjudged,  and  the  contract  is,  from  that  time, 
subjected  to  the  same  rules  which  govern  the  ordinary  contract  of 
sale. 

2(;23:  C.  P.  689,  690;  4  L.  118,  Barfield  vs.  Hewlett;  6  L.  543,  Canal  Bank  vs.  Cope- 
land;  S  R.  450,  Commercial  Bank  of  Orleans  va.  Uodge;  17  A.  52;  23  A.  176. 

The  adjudication  conveys  the  title  with-  ,       Vendee  may  demand  property   at  once, 
out  subsequent  deed.    36  A.  773,  Lane  vs.      15  L.   389,  Ailing  vs.  Beamfs;  10  L.  237, 

Cameron;  46  A.  130,  Succession  of  Massey ;  I  Municipality  No.  1  vs.  Cordeviolle  and  La- 

41  A.  1134,  McCall  vs.  Irion  et  al.;  41  A.  |   croix. 

26,  Ker  et  al.  vs.  Evershed  et  al. 

!       Adjudication  perfect  wilhout  siornature  of 

Adjudicatee  owes  interest  on  purchase  i  purchaser.    9  R.  416,  Freret  vs.  Meux;  6  R. 

price  from  date  of  adjudication.    39  A. 734,  i   26,  Faulk  vs.  Pinnell. 

Morris  vs.  Cain.  I 

^  _  ^   ,^  ,,.,.,,  But  if  purchaser  refuse   to  complv  there 

The  vendee  may    hold  vendor  liable  in      is  no  sale.    13  A.  332,  Washburn  vi*.  Green, 
damages  for  refusal  to  carry  out  sale.    29 

A.  287,  Doriocourt  vs.  Lacroix.  I       Title  vests  from  moment  of  adjudication. 

^  .  .  .,   ,  ,  11  R.  270,  Macarty  vs.  Gasquet. 

But  purchaser  can  not  be  compelled  to 

complete  sale  when  pmces  verbale  varies  |  This  entitles  vendee  to  action  for  tiie 
from    advertisement  and    order.    9  A.   1,      price.     19  L.  237,  Municipality  No.  1   v:*. 

Burke  vi.  His  Creditors.  I   Cordeviolle  and  Lacroix. 

Art.  2609  [2587].  When  Auctioneer  may  Require  Cash. 

If  the  adjudication  be  made  on  condition  that  the  price  shall  be 
paid  in  cash,  the  auctioneer  may  require  the  price  immediately, 
before  delivering  possession  of  the  thing  sold. 

Art.  2610  [2588].  Immovables;  Price  and  Possession 
Retained  until  Act  Passed,  If  the  object  adjudged  is  an  im- 
movable for  which  the  law  requires  that  the  act  of  sale  shall  be 
passed  in  writing,  the  purchaser  may  retain  the  price,  and  the 
seller  the  possession  of  the  thing,  until  the  act  be  passed. 

This  act  ought  to  be  passed  within  twenty-four  hours  after  the 
adjudication,  if  one  of  the  parties  require  it;  he  who  occasions  a 
further  delay  is  responsible  to  the  other  in  damages. 

2565:  4  L.  392;  G  L.  154. 


Art.  2611  [2589].  Re-Sale  on  Non-Compliance  with  Bid. 

In  all  cases  of  sale  by  auction,  whether  of  movables  or  immovables, 
if  the  person  to  whom  adjudication  is  made, does  not  pay  the  price  at 
the  time  required,  agreeably  to  the  two  preceding  articles,  the  seller 
at  the  end  of  ten  days,  and  after  the  customar}-  notices,  may  again 
expose  to  public  sale  the  thing  sold,  as  if  the  first  adjudication  had 
never  been  made  ;  and  if  at  the  second  crying,  the  thing  is  adjudged 
for  a  smaller  price  than  that  which  had  been  offered  by  the  person 
to  whom  the  first  adjudication  was  made,  the  latter  remains  a  deb- 
tor to  the  vendor,  for  the  deficiencj' and  for  all  the  expenses  incurred 
subsequent  to  the  first  sale.     But  if  a  higher  price  is  offered  for  the 
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thing  than  that  for  which  it  was  first  adjudged,  the  first  purchaser 
has  no  claim  for  the  excess. 


8  R.  401 :  4  A.  242;  14  L.  114;  19  L.  18;  11  A.  448,  593:  14  A.  217;  16  A. 
52;  19  A.  84;  24  A.  228. 


321;    17   A. 


The  conditions,  etc.,  must  be  tbe  same  in 
order  to  hold  a  bidder  liable.  34  A.  183, 
Labauve  vs.  McOabe. 

Sale  a  lafode  enchere  must  be  confined  to 
cases  coming  clearly  within  the  article. 
The  remedy  is  cumulative.  Vendor  can 
claim  specific  performance,  damafi^es  by 
ordinary  action,  or  he  may  proceed  to  a 
resale.  14  L.  559,  Municipality  Xo.  2  vs. 
Hennen;  17  A.  68,  Miltenberger  vs.  Hill ; 
7  L.  508,  Stewart  vs.  Paulding. 

The  syndic  having  regularly  advertised 
and  offered  for  sale,  and  the  purchaser 
having  failed  to  comply  with  his  bid,  may 
reoffer  the  same  day.  C.  P.  689;  22  A.  46, 
New  Orleans  Mutual  Insurance  Company 
vs.  Ruddock  &  Railey. 

2611  does  not  apply  to  sheriffs*  sales.  2 
R.  319,  Gallier  vs.  Garcia. 

This  article  applies  in  case  of  sale  at 
public  auction  of  a  lease  by  an  adminis- 
trator under  an  order  of  court.  29  A.  564. 
Jones  vs.  Succession  of  Hoss. 

Sale  a  la  folle  enchere  is  a  severe  remedy 
and  is  strictly  construed.  It  is  not  appli- 
cable to  sheriffs'  sales  under  jieri  facias, 
49  A.  582,  Well  vs.  Schwartz. 

Administrator  may,  after  putting  vendee 
in  default,  resell  at  his  expense  and  risk. 
HO  A.  332,  Smith  vs.  Kinney. 


The  new  order  of  court  is  neccessary  to 
authorize  an  executor  to  resell  a  la  folle 
enchere,    3  A.  85,  Duncan  v^.  Armant. 

An  immediate  resale  for  non-compliance 
with  the  bid  is  voidable  only,  not  abso- 
lutely void.  34  A.  878,  Succession  of 
Quinn. 

To  hold  delinquent  bidder  liable,  the 
thing  sold  a  la  folle  enchtre  must  be  the 
same  and  the  terms  of  sale  the  same.  34  A. 
183,  Labauve  vs.  McCabe. 

If  an  administrator  offer  at  once  and 
without  appraisement  he  is  liable  for  dif- 
ference between  price  obtained  and  ap- 
praisement. 35  A.  860,  Succession  of  Rich  - 
mond. 

At  the  second  sale  the  owner  cannot  bid 
In  the  property  and  then  charge  the  first 
bidder.  14  L."  586,  Municipality  Xo.  2  vs. 
Ilennen. 

Nor  ciin  the  owner  substitute  some  one  to 
bid  for  him.     15  L.  391,  Bank  vs.  Hyde. 

At  second  sale  the  terms  of  sale  must  be 
the  same.    4  A.  242,  Gulllotte  vs.  Jennings. 

Ten  days  or  more.  3  A.  84,  Duncan  vs. 
Armant. 

Sale  in  equity  where  bidder  refuses  to 
comply.  Rule  may  be  taken.  Bidder  con- 
demned to  pay  the  difference  between  first 
and  second  bid.  129  U.  S.  73,  Camden  vs. 
Mayliew. 


Art.  2612  [2590].    Id,   Original   Bidder  Excluded.     At 

this  second  crying,  the  first  purchaser  can  not  be  allowed   to   bid, 
either  directly  or  through  the  intervention  of  another  person. 

Where  the  first  sale  was  not  obligatory 
on  purchaser,  he  can  bid  at  the  resale,  19  L. 
18,  Nott  &  Co.  vs.  Oakley  et  al. 


Art.  2613    [2591].    Auction  Sale  for  Endorsed  Notes. 

When  a  thing  is  exposed  to  public  sale,  with  notice  that  the  buyer, 
shall  give  indorsed  notes  for  the  price,  he  is  bound,  immediately 
after  the  sale,  if  required,  to  acquaint  the  auctioneer  or  the  seller 
with  the  name  of  the  person  whom  he  offers  for  indorser,  and  if  this 
indorser  does  not  suit  the  seller,  or  in  his  absence  the  auctioneer, 
the  adjudication  is  considered  as  not  having  been  made. 


Art.  2614  [2592].  Id.  The  refusal  by  the  seller  to  receive 
the  indorser  whom  the  purchaser  offers,  renders  him  responsible 
in  damages  to  the  latter,  if  it  be  proved  that  the  endorser  proposed 
is  good  and  solvent. 
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Art.  2617. 


Art,  2615  [2593].  Bids  for  Another  Without  Author- 
ity. The  adjudication  can  only  be  made  to  a  bidder  present,  or 
properly  represented.  The  person  who  bids  in  the  name  of  another, 
without  sufficient  authority  to  bind  him,  is  considered  as  having 
bought  on  his  own  account,  and  is  answerable  for  all  the  consequen- 
ces of  the  adjudication. 


3010;  11  A.  448;  15  A. 


CHAPTER    10. 


Of  Judicial  Sales. 

Art.  2616  [2594].  Judicial  Sales:  What  Are.  Sales 
which  are  made  by  authority  of  law  are  of  two  kinds: 

1 .  Those  which  take  place  when  the  property  of  a  debtor  has 
been  seized  by  order  of  a  court,  to  be  sold  for  the  purpose  of  pay- 
ing the  creditor. 

2.  Those  which  are  ordered  in  matters  of  succession  or  par- 
tition. 


Private  sales  in  successions  and  insolven- 
cies (Act  21  of  1890,  p.  17).  43  A.  38,  James 
vs.  Meyer. 

Sheriff  in  sales  under  twelve  monttis  bond 
must  notify  public  that  certain  costs,  fees 
and  taxes  must  be  paid  in  cash.  Act  102  of 
1858,  p.  72. 

Sales  in  successions  and  insolvencies  may 
be  made  by  sheriff  or  auctioneer — commis- 
sions. Act  94  of  1852,  p.  76;  R.  S.  160. 

Nrt/o//c  enchere  in  judicial  sales  although 
at  auction.  22  A.  46,  New  Orleans  Mutual 
Insurance  Company  vs.  Ruddock  «fe  Railey. 
See  2  R.  310,  Gallier  vs.  Garcia. 

Omission  to  require  guardian  to  give 
bond,  and  even  exempting  him  from  giving 
bond,  does  not  invalidate  judicial  sale.  118 
U.  S.  194,  Arrowsmith  vs.  Harmoning. 

Where  real  estate  is  covered  by  distinct 
mortgages  and  privileges  on  diff^^rent  por- 
tion thereof  it  must  not  be  sold  in  mas9.  42 
A.  419,  Reusch  et.  al.  vs.  Keenan  et  al. 

Where  place  of  sale  has  been  destroyed, 
of  officer  making  sale.  Act  95  of  1894,  p. 
129. 

Court  may  order  tutors,  curators  of  inter- 
dicted, representatives  of  succession,  and 
syndics,  as  well  as  sheriff  or  auctioneer,  to 


make  sale.   Act  13  of  £xtra  Session  of  1865, 
p.  20. 

Where  property  is  knocked  off  to  a  bid- 
der and  ow^ing  to  a  dispute  it  is  put  up  a 
second  time,  if  the  person  who  is  entitled 
to  the  adjudication  bids  a  second  time  he 
waives  right  under  first  adjudication.  .1  A. 
11,  McMasters  vs.  Commissioners  of  Atcha- 
falayaR.  R.  Co. 

Purchasers  not  bound  to  look  beyond  de- 
cree. 2  A.  408,  McCuUough  vs.  Minor;  13 
L.  431,  Lalamie*s  Heirs  vs.  Moreau;  17  L. 
194,  Lesassier  vs.  Dashiell;  7  R.  60,  Rhodes 
vs.  Union  Bank;  14  A.  022,  Succession  of 
Gurney:  15  A.  250,  Savage  vs.  Williams;  28 
A.  639,  Succession  of  Fontelieu:  31  A.  58, 
Wisdom  vs.  Buckner;  25  A.  35.  Chopin  & 
White  vs.  Blanc  &  Legendre. 

Sale  of  minors'  property.  341,  342  and 
notes. 

Proces  verbal  makes  proof  of  the  manner 
in  which  advertisement  was  made.  R.  S. 
3390  (89  of  1855.  p.  76). 

Presumption  is  that  sale  is  regular. 
Ibid, 

Proces  verbal  signed  by  officer,  two  wit- 
nesses and  parties  authentic.  Act  89  of 
1855,  p.  77.  Sec.  10. 

Judicial  sales  not  subject  to  lesion.    1809. 

Art.  2617  [2595].  Rules  Qoverning.  Judicial  sales  are 
subject  to  the  rules  laid  down  above  for  public  sales  in  general,  in  all 
such  things  as  are  not  contrary  to  the  formalities  expressly  pre- 
scribed for  such  sales,  and  with  the  modifications  contained  here- 
after. 

41  A.  28.  Ker  et  al.  vs.  Evershed  et  al.;  Acts  1855.  p.  463.  relative  to  monitions  and 
mode  of  proceeding. 
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A  judicial  sale  which  is  not  in  accord- 
ance with  the  averments  and  prayer  of  the 
petition  is  a  nullity.  38  A.  141,  (Succession 
of  Bright. 

Who  may  not  levy.     2447. 

Attorney  and  litigious  rights.  8  A.  483, 
McGarty  vs.  Splane. 

Laws  which  deprive  men  of  their  prop- 
erty without  their  consent  must  be  strictly 
fonstrued.  11  M.  607,  Dufour  vs.  Cam- 
franc. 


If  judgment  debtor  receive  balance  of 
price  of  property  sold  under  Ji.  fa.  in  cure* 
informalities.    2  A.  142,  Headen  vs.  Oubre. 

Bona  fide  purchasers  who  have  advanced 
their  money  on  the  faith  of  judicial  pro- 
ceedings.   8  A.  503,  Barret  vs.  Emerson. 

Real  tender  a  conditio  sine  qua  non  to  au- 
thorize suit  for  the  rescission  of  a  judicial 
sale.    39  A.  874,  Farquhar  vs.  lies. 


SECTION  1. 


Of  SaUs  on  Seizure  or  Execution. 

Art.  2618  [2596].  Execution  Sales.  The  sale  on  seizure 
is  made  at  public  auction  by  the  sheriff  or  other  ofl&cer  charged 
with  the  execution  of  the  judgment. 

0.  p.  6G3,  6<>4;  2  L.  277,  Rothschild  et  al.  vs.  Ramsay;  Acts  1885,  p.  76;  2  L.  281 
Rothschild  et  al.  vs.  Cox. 


8  A.  19,  Wills  ct  Rawlins  vs. 


Tax  titles. 
Auch. 

Tax  titles — defective  description.  29  A. 
508.  Tbibodeaux  vs.  Keller;  29  A.  112, 
Lannes  vs.  Bank;  28  A,  25,  Graff  vs.  Mor- 
lan. 


Tax  sa!es  do  not  cancel   mortgages. 
A.  4t»7,  Succession  of  Girardev. 


42 


Sale  by  sheriff  on  different  terms  from 
those  prescribed  by  law  is  considered  con- 
ventional.   3  A.  192,  Moore  vs.  Hampton. 

To  affect  third  persons  sheriff's  deed 
must  be  recorded.  2  R.  379,  Murphy  vs. 
Jaudot;  3  R.  160,  Lee  vs.  Darramon. 


Art.  2619  [2597].    Redhibitory  Vices:  Fraud  :  Nullity. 

Whatever  may  be  the  vices  of  the  thing  sold  on  execution,  they  do 
not  give  rise  to  the  redhibitory  action ;  but  the  sale  may  be  set 
aside  in  the  case  of  fraud,  and  declared  null  in  cases  of  nullity. 

1S42;  2;>37;  3  A.  326. 

Art.  2620  [2598].  Transfer  Effected  by  Execution  Sale. 

This  sale  on  execution  transfers  the  property  of  the  thing  to  the 
purchaser  as  completely  as  if  the  owner  had  sold  it  himself;  but  it 
transfers  only  the  rights  of  the  debtor  such  as  they  are. 

C.  P.  690,  694;  4  L.  9,  Thompson  vs.  Rogers. 


Art.  2621    [2599].    Eviction:   Recourse  of  Purchaser. 

The  purchaser  evicted  from  property  purchased  under  execution 
shall  have  his  recourse  for  reimbursement  against  the  debtor  and 
creditor;  but,  upon  the  judgment  obtained  jointly  for  that  pur- 
pose, the  purchaser  shall  first  take  execution  against  the  debtor, 
and  upon  the  return  of  such  execution  no  property  found,  then  he 
shall  be  at  liberty  to  take  out  execution  against  the  creditor. 

0.  p.  711,  713:  11  M.  607.  Dufour  vs.  Canfrane;  11  M.  675;  10  R.  65;  15  A.  630. 
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Art.  2Gli8. 


This  applies  to  purchasers  at  syndic's 
fiA'e.  He  can  call  on  creditor  to  reimburse. 
2  R.  lQ3,Riva8V8.  Hunstock. 

Purchaser  at  syndic^s  sale  can  require  for 
a  diminution    in  quantity  only  a  propor- 


tional reduction  and  not  a  rescission.    3  A. 
32C,  Hall  vs.  Xevill. 

37  A.  274,  Citizens'  Bank  vs.  Freltag:  711 
and  713,  0.  P. 


SECTION   2. 
Of  the  Judicial  Sale  of  the  Property  of  Successions, 

Art.  2622  [2600] .  Succession  Sale ;  Order  for ;  by  Whom 
Hade.  The  judicial  sale  of  succession  property  is  ordered  by  the 
judge  of  the  court  to  which  this  jurisdiction  is  specially  confided. 

Representatives  of  successions  shall  have  the  right  to  cause 
sales  of  the  property  administered  by  them  to  be  made  either  by  the 
sheriff  or  an  auctioneer,  or  to  make  it  themselves,  but  in  the  event 
of  making  the  sales  themselves,  they  shall  receive  no  commission 
therefor. 


(Amended)  1171:  3  X.  S.,  129,  Bacon  vs.  McXutt;  7  L.  468:  6  R.  26;  Prnce»  rerhal 
of  sale  of  minor's  real  estate,  valid  though  written  in  French.  10  M.  225,  Melancon  vs.  Du- 
hamel. 


Judicial  sale  of  succession  property  Im- 
ports full  warranty.  10  A.  137,  Gauthreaux 
vs.  Boote. 

Property  of  succession  may  be  sold  by 
sheriff,  auctioneer,  administrator,  tutor, 
€tc.,  but  court  must  so  order  (Act  No.  13  of 
1865,  Ex.  Session,  p.  20). 

A  judii  ial  sale  of  succession  property 
fairly  conducted  will  bind  him  who  makes 
himself  known  afterward.  2  R.  225, 
Wherry  vs.  Bell. 

Purchaser  is  protected  by  decree  and  is 
not  bound  to  look  beyond  it.  25  A.  55,  Suc- 
cession of  Pinniger;  11  L.  156,  MichePei 
Heirs  vs.  Michel  et  al.:  13  L.  431.  Lalanne 
vs.  Moreau;  3  R.  122,  Beard  vs.  Morancy; 
14  A.  622,  Succesion  of  Gumey;  15  A.  250, 
Savage  vs.  Willie ms;  18  A.  485,  Succession 
of  Hebrard. 

Sales  of  succession  property  to  pay  debts 
are  judicial  sales.  36  A.  444,  Succession  of 
Macias. 

Succeg^ion  property  can  not  b«  sold  un- 
der,/?/a.     25  A.  154.  Succ<B«-ion  of  Patrick. 


The  adjudication  of  property  at  a  judicial 
sale  is  itself  a  complete  title  which  can  not  be 
divested,  unless  the  purchaser  refuse  to 
comply  with  its  terms.  46  A.  7>>,  Inter- 
diction of  Onorato. 

Sale  of  stock  in  corporations  wher^  party 
dies  resident  abroad.  Act  47  of  1877.  p.  00*: 
R.  S.  313. 

Private  sale  of  succession  property.  Act 
21  of  1890,  p.  17. 

Property  of  community  can  be  sold  after 
death  of  wife  by  process  against  the  hus- 
band. 26  ^.  230,  Uawley  vs.  Crescent  Citv 
Bank;  26  A.  294,  Mary  Ann  Riley  vs.  Mr. 
and  Mrs.  Condran;  27  A.  634,  Williams  vs. 
Fuller. 

Contra:  29  A.  665,  Bennett  vs.  Fuller; 
7  L.  222,  Broui?sard  vs.  Bernard :  0  L.  .")S4, 
German  vs.  Gay;  1  R.  149,  Gritlio  vs.  Wa- 
ters; 10  R.  18,  Stewart  vs.  Pickard:  3  A. 
562,  Petrle  vs.  Wofford. 

The  advertisement  governs  both  parties 
and  what  the  auctioneer  says  has  no  effect. 
3  A.  1,  Layton  vs.  Ilennen.' 


Art.  2623   [2001].    Adjudication   transfers  Title.     The 

adjudication  made  and  recorded  by  the  sheriff,  auctioneer  or  rep- 
resentative of  the  succession,  is  a  complete  title  to  the  purchaser, 
and  needs  not  be  followed  by  an  act  passed  before  a  notary. 

2608:  (Amended) 29  A.  270,  Strauss  vs.  Soye:  7  L.  4r,8;  6  R.  215:  C.  P.  6l)0:  2  I..  V.iS; 
9  L.  ISO:  1  A.  200;  3  A.  151 ;  R.  S.  1448,  3703 
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Art.  2<i24.  Civil  Code  of  Louisiana. 

Adjudication  a  complete  title.    46  A.  72,      29  A.  207,  Jouet  vs.   Mortimer;   29  A.  270, 
Interdiction  of  Onorato;  40  A.  130,  Succes-      Strauss  vs.  Loze. 
sion  of  Massey;  45  A.  160.   Covas  vs.   Ber- 

tonlin.  ^^^  ^8  adjudicatee*8  signature  required  to 

complete  sheriff  *s  ad  judication.    34  A.  423, 

Death  of  executor  before  day  of  sale  and      Carroll  vs.  Sheen, 
non-payment  of  price  for  inability  to  re-  ^t      .  . 

ceive  it,  doe^  not  invalidate  sale.  46  A.  130.  Nor  is  actual  payment  of  price  for  pur- 

Succession  of  Massev:  45  A.  160.  Covas  vs.      <5*^*8e  at  succession  sale  by  widow  In  com- 
Bertoulin.  *  raunity  required  to  complete  title.    38  A. 

935,  Mason  vs.  Be  miss. 

When  purchaser  is  bound  to  accept  title.   '       „,  .    ,    .      . 

38  A.  547,  Phelps  vs.  Reinach.  The  recitals  in  the  adjudication  show  the 

capacity  in  which  the  purchaser  acquired. 

Adjudication  has  reference  to  inventory  The  description  of  capacity,  added  to  the 
which  is  presumed  to  be  definitive.  3  A.  purchaser's  signature,  has  no  signiticauce. 
86,  Pontalba  vs.  Copland.  34  A.  1009,  Succession  of  Weiss. 

For  the  form  of  the  adjudication  at  pro-   ,  Where  the    court   has   jurisdiction,  the 

bate  sale,  see  3  A.  162,  Brooks  vs.  Walker,      ;  purchaser  is  not  bound  to  look  beyond  the 

decree  recognizing   the   necessity   of   the 

It  need  not  be  signed  by  administrator,  gale.    36  A.  444,  Succession  of  Macias. 
Ibid.                                                                  I 

I  And  where  a  party  relies  on  a  title  ac- 

It  requires  no  separate  act  of  mortgage,  quired  at  a  sherifrs  sale,  he  must  show  not 

the  condition  in  probate  sale  being  all  that  ^^ly  the  sheriffs  deed,  but  also  the  writ 

is  necessary.    Ibid.                                            ,  ^nd  judgment  on  which  the  sale  is  based. 

^^         ^.   ^,      .  ^  a.       ^     3      32  A.  613,  Clarkston  vs.  Vincent  «fc  Co. 

The    adjudication    and    not    the    deed  , 
determines  what  was  sold.   31  A.  276,  Heirs  |       A  sheriff's  sale  can  be  collaterally   at- 
of  Herriman  vs.  Janney.  tacked  only  for  patent  and  absolute  nullity. 

31  A.  103,  Factors'  and  Traders'  Insurance 

Nor  is  deed  required  to  complete  title.      Company  vs.  De  Blanc. 

Art.  2624  [2602].  Warranties.  All  the  warranties  to 
which  private  sales  are  subject  exist  against  the  heir  in  judicial 
sales  of  the  property  of  successions. 

14  A.  662. 

Ueirsare  warrantors  to  the  fullest  extent  for  what  they  have  received.  2  R.  194. 
because  thev  are  owners.  2  R.  194,  Rivas      Ibid. 


vs.  llunstock. 

This  is  not  t 
because  they  are  only   bound   in   warranty   ,   326,  Sail  et  al.  Syndics  vs.  Nevill. 


Deficiency  in  quantity  of  land  at  syndic's 
This  is  not  so  of  creditors  of  an  insolvent,      sale  gives  rise  to  a  deduction  of  price.  8  A. 


Art.  2625  [2603].  Relation  of  Bids  by  Heirs.  Heirs  may 
purchase  the  property  of  the  succession  to  the  amount  of  their  pro- 
portion, and  are  not  obliged  to  pay  the  purchase  monej^  until  a 
liquidation  is  had,  b}'  which  it  is  ascertained  what  balance  there  is 
in  their  favor  or  against  them. 

1343;  1344;  12  R.  006:  24  A.  311). 

Purchaser  at  probate  sale  not  bound  to  i       The  ownership  is  ''imperfect*'  and  not 

lools  beyond  decree.    1   A.    46.    Bank  vs.  '^perfect"  until  the   price  is  paid.    49  A. 

Walden;  8  A.  503,  Gravenberg  vs.  Savoe;  2  143,  Bank  vs.  David  et  al. 
A.  603,  Gibson  vs.  Foster. 

CHAPTER  11. 

Of  fhe  Compulsory  Transfer  of  Property, 

Art.  2626  [2601].  Eminent  Domain.  The  first  law  of  so- 
ciety being  that  the  general  interest  shall  be  preferred  to  that  of 
individuals,  every  individual  who  possesses  under  the  protection  of 
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Op  the  Compulsory  TRANSEEk  of  Property.       Art.  2630 

the  laws,  any  particular  property,  is  tacitly  subjected  to  the  obliga- 
tion of  yielding  it  to  the  community,  wherever  it  becomes  neces- 
sary for  the  general  use. 


497,  2014;  11  A.  141 ;  20  A.  308.  394. 

Forced  alienations  are  stn'cti  juris,  30  A. 
870,  Pike  Bro.  &  Co.  vs.  Hart  &  Herbert; 
46  A.  1297,  Williams  fit  «/.  vs.  Judge;  com- 
pany held  responsible  for  overflowing  land; 
11  L.  8C,  Mabire  vs.  Canal  Banli. 


No  compensation  where  property  is 
taken  under  the  police  power.  /&.  See  5th 
amendment  of  Constitution  of  the  (Jnited 
States. 


Expropriation  suits  may   be  tried  in  va- 
Difference    between    appropriation    and  i   cation.  45  A.  1297,  Williams  tf  a/,  vs.  Judge, 
expropriation.  43  A.  283,  Ruch  vs.  City.         I 

Art.  2627  [2605].   Enforceable  Over  Owner's  Objection. 

If  the  owner  of  a  thing  necessary  for  the  general  use,  refuses  to 
yield  it,  or  demands  an  exorbitant  price,  he  may  be  divested  of  the 
property  by  the  authority  of  law. 

Art*  2628  [2606].  Compensation.  In  all  cases,  a  fair  price 
should  be  given  to  the  owner  for  the  thing  of  which  he  is  dispos- 
sessed. 

19  A.  271 ;  Louisiana  Constitution  1898,  Art.  167.    River  Banks,  see  509. 

Individual  property  can  only  be  expro-  I  vs.  Viclcpburg,  S.  and  P.  R.  R.;  LI.  S* 
priated  for  public  use.    34  A.  627,  Hoggatt  |  Const.,  5th  amendment. 

Art.  2629  [2607]     Id.    Should  be  Before  Expropriation. 

This  price  ought  to  be  paid  to  the  owner  before  the  expropriation^ 
that  is  to  say,  before  he  has  delivered  the  possession,  or  it  has  been 
finally  taken  from  him,  in  case  of  his  resistance. 

Expropriation  made  after  land  lias  been  use  until  he  has  been  paid.  31  A.  478,  Jef- 
occupied  by  the  company.  9  L.  205,  Car-  i  ferson,  etc.,  R,  R.  Co.  vs.  City  of  New  Or- 
rollton  Railroad  Co.  vs.  Avart  et  al.  I   leans. 

The  company  may  be  enjoined  from  en-   I       ^^^  ^'  the  owner  permits  a  railroad  ta 


terin^  before  expropriation,  and  be  forced 
to  pay  for  anv  property  it  may  have  taken. 
32  A.  277,  Gay  vs.  X.  O.  Pac.  R.  R.  Co. 

But  if  the  owner  has  suffered  the  work  to 
be  constructed,  he  can  not  then  enjoin  its 


occupy  and  use  his  land  without  compen- 
sation, he  can  not  afterwards  sue  to  evict 
the  company,  though  he  may  sue  for  dam- 
ages or  for  the  value  of  the  land  taken.  30. 
A.  427,  Lawrence  vs.  M.  L.  and  T.  R.  R. 
andS.  S.  Co. 


Art.  2630.     Exercise  of  Right  by  Certain  Corporations. 

Whenever  any  corporation,  constituted  under  the  laws  of  this  State^ 
for  the  construction  of  a  railroad,  plankroad,  turnpike  road,  a  canal 
for  navigation,  or  for  the  purpose  of  transmitting  intelligence  b}' 
magnetic  telegraph,  can  not  agree  with  the  owner  of  any  land 
which  may  be  wanted  for  its  purchase,  it  shall  be  lawful  for  such 
corporation  to  applj^  by  petition  to  the  judge  of  the  district  court 
in  which  such  land  may  be  situated,  or  if  it  extends  into  two  dis- 
tricts, to  the  judge  of  the  district  in  which  the  owner  thereof  re- 
sides, and  if  the  owner  does  not  reside  in  either  district,  then  to 
the  judge  of  either  district,  describing  the  lands  necessary  for  their 
purposes,  with  a  plan  of  the  same,  and  a  statement  of  the  improve- 
ments thereon,  if  any,  and  the  name  of  the  owner  thereof,  if  known 
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and  present  in  the  State,  with  a  prayer  that  the  land  be  adjudged 
to  such  corporation  upon  the  payment  to  the  owner  of  all  such 
damages  as  he  may  sustain  in  consequence  of  the  expropriation  of 
his  land  for  such  public  work.  All  claims  for  land,  or  damages  to 
the  owner  caused  by  its  expropriation  for  the  construction  of  any 
public  works,  shall  be  barred  by  two  years'  prescription,  which 
shall  commence  to  run  from  the  date  at  which  the  land  was  actually 
occupied  and  used  for  the  construction  of  the  works. 

'[See  Act  117  of  1886,  p.  215,  amending  1479  of  Revised  Statutes.)     (Xew  Article) 
R.  S.  698;  Acts  1855,  p.  82,  Sec.  1. 

Two  years  prescription  does  not  apply  to  I   expropriated  if  necessary.  31  A.  430,  N.  O. 
claim  for  damages  for  taking  rlgbt  of  way.      P.  R.  R.  Co.  vs.  Gay. 


41  A.  369,  Mitchell  vs.  Railway  Co. 

The  existing  summary  expropriation 
laws  are  not  unconstitutional.  34  A.  865, 
N.  O.  &  P.  R.  R.  Co.  vs.  Robertson. 

But  the  corporation  can  use  the  land  only 
for  the  purpose  for  which  It  was  expro- 
priated. 34  A.  624,  Hoggatt  vs.  R.  R.  Co. 

Railroads  may  appropriate  lands  for  their 
necessary  appurtenances,  as  for  depots, 
cattle-pens,  coal-bins,  sheds  and  the  like. 
39  A.  431,  Lawrence  vs.  M.  L.  and  T.  R.  R. 
and  S.  S.  Co. ;  31  A.  649,  Fazende  vs.  Mor- 
gan; 28  A.  482,  State  vs.  Morgan. 

The  absolute  title  In  fee  simple  may  be 


Expropriation  suit  must  be  brought  in 
the  district  where  the  owner  has  his  domi- 
cile. If  the  lands  are  in  several  districts.  37 
A.  883,  B.  and  O.  Telegraph  Co.  vs.  M.  I., 
and  T.  R.  R.  and  8.  S.  Co. 

Expropriation  suits  can  be  tried  only  in 
term  time,  not  in  vacation.  39  A.  659,  B. 
and  O.  Telegraph  Co.  vs.  La.  Western  R. 
R.  Co.  (Contra)  45  A.  1297,  Williams  et 
al.  vs.  Judge. 

Prescription  to  claim  for  damages  is  two 
years  from  time  when  land  was  actually 
occupied  and  used.  31  A.  478,  Jefferson, 
etc.,  R.  R.  Co.  vs.  City  of  Xew  Orleans. 


Art,  2631.  Special  Jury  to  Assess  Owner's  Damage. 

On  the  presentation  of  such  petition  to  the  judge,  it  shall  be  his 
duty  to  endorse  thereon  an  order  directing  the  clerk  of  the  court  to 
give  notice  to  the  owner  according  to  law.  The  clerk  shall  there- 
upon issue  a  copy  of  the  petition  and  order,  together  with  a  notice 
of  the  time  at  which  a  jury  will  be  empanneled  to  assess  the  value 
of  the  land  described  in  the  petition,  to  the  sheriff,  who  shall  make 
service  and  return  therefor  as  in  ordinary  cases. 

(N"ew  Article)  R.  S.  009,  1480;  Acts  lvS5r>,  p.  32,  Sec.  2. 

Art.  2632.  Id.,  Procedure.  Immediately  after  the  order 
shall  have  been  made  by  the  judge,  it  shall  be  the  dutj^of  the  clerk 
and  sheriff  to  make  a  list  of  forty-eight  freeholders,  residents  of  the 
parish  in  which  the  land  lies,  and  not  interested  in  the  issue  to  be 
tried;  from  which  list  twenty-four  shall  be  drawn  and  summoned 
to  attend,  on  the  tenth  day  after  the  date  of  the  summons,  or  if 
that  day  be  one  of  public  rest,  on  the  eleventh  day  after  the  date, 
and  from  the  twenty-four  freeholders,  a  jury  shall  be  empanneled, 
Avhich  shall,  by  a  verdict  in  which  at  least  three-fourths  of  their 
number  shall  concur,  determine,  after  hearing  the  parties  and  their 
evidence,  what  is  the  value  of  the  land  described  in  the  petition 
with  its  improvements,  and  what  damages,  if  any,  the  owner  would 
sustain  in  addition  to  the  loss  of  the  land  by  its  expropriation.     In 
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impanelling:  the  jury,  either  party  may   challenge  for   cause,  but 
no  peremptory  challenge  shall  be  allowed. 

(New  Article)  R.  S.  700,  1481;   Acts  1855,  p.  33,  Sec.  8. 

Art.  2633.  Value  before  Improvement  Proposed,  Gov- 
erns. In  estimating  the  value  of  the  property  to  be  expropriated, 
the  basis  of  assessment  shall  be  the  true  value  which  the  land  pos- 
sessed before  the  contemplated  improvement  was  proposed,  and 
without  deducting  therefrom  any  amount  for  the  benefit  derived  by 
the  owner  from  the  contemplated  improvement  or  work. 

(Xew  Article)  R.  S.   701, 1482;  Acts  1855,  p.  33.  Sec.  4. 
The  jury  cannot  require  railroads  to  do   '       The  railroad  company  is  also  liable  for 


certain  work  for  the  person  whose  property 
is  expropriated,  in  lieu  of  placing  a  money 
valuation.  34  A.  636,  N.  O.  Pac.  R.  R.  vs. 
Mnrrell. 


damage  done  to  the  remaining  lands— e.  g., 
to  its  drainage,  cultivation,  etc.  35  A. 
1045,  v.  S.  and  P.  R.  R.  Co.  vs.  Dillard. 


The  fee  may  be  expropriated  if  required,         But  enhanced  value  may  be  offset  to  dam- 


but  if  a  less  estate  will  suffice,  the  fee  can 
not  be  taken.  32  A.  471,  N.  O.  P.  R  R.  Co. 
vs.  Gay. 


ages.    31  A. 430,  X.  ().  Pacific  U.  R.  Co.  vs. 
Gay. 


llie  lessee's  rights  may  be  expropriated.  \  The  verdict  of    jury     will    not  be  dis- 

The  value  of  such  rights  is  what  the  lease  :  turbed    by    Supreme  Court  unless    clearly 

will  bring,   if    sold,    over    the    stipulated  :  wrong.    39  A.  707,  X.  ().  and  G.  R.R.vs. 

rent.    32  A.  371,  in  the  matter  of  the  Mor-  I  Frank, 
gan  R.  R.  Co. 

The  mirket  value,  not  the  assessment  of  But  the  jury  cannot,  instead  of  assessing 
lands,  is  the  test  of  their  value  in  expro-  value  of  property,  direct  the  company  to 
priation  proceeding*.  36  A.  344,  N.  O.  Pa-  perform  certain  work.  34  A.  536,  X.O.  Pa- 
cific R.  R.  Co.  vs.  Murrell.  cific  R.  R.  Co.  vs.  Murrell, 

Art.  2634.  Appeal  affects  Amount  of  Damages;  Not 
Exercise  of  Right.  Any  appeal  to  the  Supreme  Court  from  the 
verdict  of  the  jury  and  judgment  of  the  lower  court,  made  by  either 
party,  shall  not  suspend  the  execution  of  such  judgment,  but  the 
payment  of  the  amount  of  the  verdict  by  the  company  to  the  owner, 
or  the  deposit  thereof  subject  to  the  owner's  order,  in  the  hands  of 
the  sheriff,  shall  entitle  the  corporation  to  the  right,  title  and  es- 
tate of  the  owner  in  and  to  the  land  described  in  the  petition  in  the 
same  manner  as  a  voluntary  conveyance  would  do.  But  in  the 
event  of  any  change  being  made  by  the  final  decree  in  the  decision 
of  the  cause,  the  corporation  shall  be  bound  to  pay  the  additional 
assessment,  or  be  entitled  to  recover  back  the  surplus  paid,  as  the 
■case  may  be. 

(New  Article)  R.  S.   702, 1483;  Acts  lS.-)5,  p,  33,  See.  5 

Art.  2635.  When  Owner  Absent.  If  the  owner  of  any 
lands  required  for  works  of  public  utility  be  unknown  or  absent, 
and  have  left  no  known  agent  in  the  State,  it  shall  be  the  dut\'  of 
the  court  to  appoint  a  curator  ad  hoc  to  represent  and  act  for  such 
owner ;  and  the  price  which  he  may  be  entitled  to  receive  shall  be 
deposited  in  the  State  Treasury,  subject  to  his  order;  the  receipt  of 
the  State  Treasurer  for  the  price  shall  vest  the  title  in  the  corpor- 
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ation  paying  for  the  land,  in  the  same  manner  as  if  it  were  paid  to 
the  owner  in  person. 

(Xew  Article)  R.  S.  703,  1484;  Acts  1855,  p.  38,  Sec.  6. 

Art.  2636.  When  Owner  Complains  of  Extent  of  Land 
Covered.  If  any  owner  shall  be  of  opinion  that  the  quantity  of 
land  sought  to  be  purchased  by  any  corporation  exceeds  that  which 
is  reasonably  necessary  for  the  purpose  intended  by  the  company, 
it  shall  be  lawful  for  him  to  file  a  special  plea,  setting  forth  this 
fact,  and  in  such  case  the  jury  shall  determine  not  only  the  value 
of  the  land  to  be  expropriated,  but  also  the  extent  of  land  over 
which  the  company  may  exercise  the  forced  expropriation ;  the 
whole  alwaj's  subject  to  the  decision  of  the  Supreme  Court  on  ap- 
peal. 

(Xew  Article)  R.  S.  704,  1486;  Acts  1855,  p.  33,  Sec.  7. 

Art.  2637.  Property  Ordinarily  Exempt.  The  right  of 
expropriation  shall  in  no  case  extend  to  graveyards,  nor  the  dwell- 
ing houses,  yard,  garden,  and  other  appurtenances  thereof,  unless 
the  jury  shall  find,  by  their  verdict,  that  the  line  of  the  proposed 
railroad  or  canal  can  not  be  diverted  from  that  proposed  by  the 
company  without  great  public  loss  or  inconvenience. 

(New  Article)  R.  S.  705,  14St>:  Acts  1855,  p.  33,  Sec.  8. 

Art.  2638.  Effect  of  Tender  to  Owner  Before  Enforc- 
ing. If  a  tender  be  made  by  any  corporation  of  the  true  value  of 
the  land  to  the  owner  thereof,  before  proceeding  to  a  forced  expro- 
priation, the  costs  of  such  proceeding  shall  be  paid  by  the  owner. 

(Xew  Article)  R.  S.  700.  1487;  Acts  1855,  p.  34.  Sec.  9. 

Art.  2639.  Judgments  Bind  All  Persons.  All  judg- 
ments directing  the  expropriation  of  lands  to  corporations  shall  be 
valid  against  all  persons,  including  married  women,  minors,  or  per- 
sons interdicted. 

(Xew  Article)  R.  S.  707,  1488;  Acts  1855,  p.  34,  Sec.  10. 

Art.  2640.     Preceding  Rules  Strictly  Observed.    The 

proceedings  set  forth  in  the  foregoing  articles  shall  be  required  in 
all  cases  of  expropriation  of  property  necessary  for  the  general  use. 

(New  Article). 

Art.  2641  [2611].  Recourse  of  Subsequent  Claimants 
is  Against  Payee  of  Price.  If,  after  the  expropriation,  any  in- 
dividual pretends  that  he  had  rights  respecting  the  thing,  either  as 
owner  or  as  creditor,  he  shall  have  recourse  against  the  person  who 
received  the  price. 

12  R.  552,  Balot  y  Ripoll  vs.  Morina. 
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Of  the  Assignment  or  Transfer  of  Credits.       Art.  2643. 


CHAPTER  12. 


Of  the  Assignment  or  Transfer  of  Credits  and  Other  Incorporeal 

Rights. 

Art.  2642  [2612].  Delivery  as  Between  Transferrer 
and  Transferree.  In  the  transfer  of  credits,  rights  or  claims  to  a 
third  person,  the  delivery  takes  place  between  the  transferrer  and 
transferree  by  the  giving  of  the  title. 

2481 ;  4  A.  458,  Terry  vs.  Hennen;  C.  N.  1689  (lit.);  6  L.  87,  Kelso  vs.  Bearaan;  5 
Tonl.  183;  7  Toul.  17,  126,  161,  349;  8  Toul.  381 ;  2  L.  422;  12  L.  91 ;  3  R.  432;  11  R.  298; 
4  A.  459:  15  A.  654;  17  A.  258.    Spanish  Code  1526. 


An  assignment  made  in  a  foreign  State 
with  notice  to  Louisiana  debtor  will  prime 
subsequent  attachments.  6  A.  563,  Dord 
vs.  Bonnafee  &  Co.;  14  L.  13,  Kimball  vs. 
Plant;  32  A.  521,  Golsan  &  Co.  vs.  Powell. 

The  transferrees  of  mortgage  notes  are 
paid  pro  rata  out  of  proceeds  of  mort- 
gage properly.    3  A.  144,  Adams  vs.  Lear; 

Co.* 


224,  Florance  vs.  Orleans  Navigation 


Incorporeal  things  may  be  transferred. 
2449,2481. 

No  particular  form  of  transfer  required. 
12  M.  704,  Gray  vs.  Tafton. 

Creditor  may,  with  the  assent  of  the 
debtor,  transfer  part  of  a  debt.  3  R.  144, 
l^ambeth  vs.  Kerr. 

All  rights  acquired  by  a  heritable  obliga- 
tion may  be  assigned.  2009  (Heritable 
1999)  ;  C.  P.  22,  25. 

By  the  Roman  law  obligations  were 
transmissible  by  universal  title,  but  never 
by  particular  title.  Mack,  Sec.  369,  p. 
189.  Partie  Speciale.  Ultimately  the  procu- 
rator in  rem  suam  was  allowed  the  useful  ac- 
tion. 

To  transfer  for  purposes  of  suit  defendant 
can  not  object  unless  he  avers  that  he  has 
claims  against  transferror.  38  A.  101, 
Stockmeyer  vs.  Oertling. 

Mortgage  may  be  transferred  by  parol. 
15  A.  488,  Griffin  and  Dyson  vs.  Cowan, 
Dykers  &  Co. 


But  a  creditor  can  not,  without  debtor's 
consent  or  a  custom  to  that  effect,  break  up 
the  indebtedness  and  assign  the  parts  to 
different  persons  2111;  2153;  35  A.  897, 
Meyer  vs.  V.  S.  &  P.R.  R.  Co. ;  13  L.98,  Suc- 
cession of  Aguillard ;  3  R.  432 ;  8  L.  536,  Mil- 
ler vs.  Brigot;  10  R.  26,  Le  Blanc  vs.  Parish. 

Legal  to  transfer  suit  to  be  prosecuted  in 
the  name  of  plaintiff  for  the  assignee.  7  A. 
94,  Towne  vs.  Couch. 

Assignee  must  sue  in  his  own  name.  2 
N.  S.  254,  Moore  vs.  Maxwell. 

Labor  tickets  issued  on  a  plantation 
are  not  written  evidences  of  debt.  37  A.  7, 
Delcour  vs.  McCan. 

Articles  2642  and  2643  do  not  apply  to 
transfers  of  stock  which  need  not  be  noti- 
fied to  the  corporation.  30  A.  1381,  Smith 
vs.  C.  C.  L.  S,  L.,  and  S.  H.  Co. 

Fiduciary  agents,  administrators,  etc.,. 
can  not  transfer  without  order  of  court.  17 
A.  17,  Burbank  vs.  Payne  and  Harrison. 

Transfers  by  tutors,  administrators,  etc., 
where  good.  10  A.  210,  Marston  &  Winter 
vs.  Noble  &  Baker;  2  A.  278  ,  Montgomery 
vs.  Myers;  2  A.  577,  McMasters  vs.  Dunbar. 

In  sale  of  mortgage  note  "without  re- 
colrhe"  vendor  is  bound  for  failure  of  title 
to  land.  37  A.  754,  Templeman  vs.  Hamil- 
ton &  Co. 

Delivery  of  title  suffices  between  transfer- 
ror and  transferree,  but  notice  is  necessary 
to  third  person.  43  A.  50,  Bernard  vs. 
Bank:  43  A.  1114,  Newman  v«5.  Irwin. 


Art.  2643  [2613].    Delivery  as  Regards  Third  Persons. 

The  transferree  is  only  possessed,  as  it  regards  third  persons,  after 
notice  has  been  given  to  the  debtor  of  the  transfer  having  taken 
place. 

The   transferree  may   nevertheless   become  possessed  by  the 
acceptance  of  the  transfer  by  the  debtor  in  an  authentic  act. 

2212;  C.  N.  1690  (lit.);  4  Toul.  185,  396;  7  Tonl.  60, 161,  236,  349,  472;  7  A.  620;  1 
B.  26,  Copley  vs.  Dorrell;  4  A.  360,  Plyinpton  vs.  Preston;  43  A.  50,  Bernard  vs.  Bank; 
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Art.  2644. 


Civil  Code  of  Louisiana. 


4X.  S.  58;  5X.  S  21;  6X.  S.  332;  2  L.  422;  14L.  13;  17  L.  471;  1  R.  26;  8R.250;  OK. 
207;  11  R.  298;  12  R.  8,  409;  3  A.  220;  4  A.  366;  7  A.  620;  9  A.  226,  362;  13  A.  324:  15 
A.  655;  17  A.  258;  20  A.  96,  282;  21  A.  291. 


Delivery,  how  made.  2481. 

Note  payable  to  a  certain  party  without 
beiag  to  bearer  or  to  order  comes  within 
this  rule.  4  A.  233,  Young  vs.  Crossgrove; 
7  A.  600,  Bacon  vs.  Dahlgreen. 

Debtor  who  consents  to  transfer  can  not 
plead  in  compensation  a  claim  against  the 
transferring  creditor,  etc.,  2212. 

Notice  necescary  at  syndic's  sale.  9  A.  ; 
362,  Aylesvs.  Hawley;  46  Chancery  Div.   i 
(1891)   543,  In  re  Queensland  Mercantile 
and  Agency  Company. 

Sheriff  should  give  notice  to  debtor.  9  A. 
226,  Adams  vs.  Hennen. 

The  transferree  is  entitled  to  be  paid  in  | 
preference,  when.  11  R.  447,  Garrett  vs.  ' 
Morgan,  Sheriff.  I 

No  matter  how  notice  is  given,  if  it  comes 
from  transferree  or  bis  agent.  12  R.  409, 
Bank  of  St.  Mary  vs.  Mortan.  i 

The  transfer  of  a  judgment  must  be  noti- 
ced to  the  debtor,  not  sufficient  to  place  ' 
the  transfer  among  the  papers  of  a  suit  or  | 
to  record  same  in  the  office  of  the  parish 
recorder.    40  A.  273,  Johnson  &  Co.  vs.   I 
Boice  &  Frellson. 

Transferree  has  only  same  rights  as  trans-  , 
f error.  35  A.  567,  Aiken  &  Co.  vs.  Eager,  | 
Ellerman  &  Co. 

A  seizure  of  a  plaintiff's  rights  in  a  suit, 
before  notice  of  a  transfer  and  subrogation 
thereof    has   been   given    the    defendant,   i 
holds.    32  A.  594;  34  A.  738,  McDonald  vs.   I 
M.  &  T.  Insurance  Co.  j 

Exemption  from  taxation  is  not  transfer- 
able. 130  U.  S.  637,  Pickard  vs.  East  Ten- 
nessee, Virginia  &  Georgia  Railway  Co. 

But  a  subrogation  in  open  court  suffices 
to  protect  from  seizure.    Quere?  34  A.  34U   , 
McDaniel  &  Co.  vs.  Gardner  &  Co. 

A  promissory  note  loses  negotiability 
after  judgment  in  which  it  merges  and  the 
commercial  law  ceases  to  control  it.  43  A. 
1110,  H.  &  C.  Newman  vs.  Irwin. 


Until  notice  of  transfer  has  been  given 
debtor,  such  claim,  though  transferred,  is 
liable  to  attachment  by  the  creditors  of  the 
transferror.    32  A.  521,  Golsan  vs.  Powell. 

Nor  is  a  debtor  bound  by  a  transfer  not 
notilied.  38  A.  391,  Belden  vs.  Butchers' 
Union. 

Notice  to  his  attorney  is  not  sufficient. 
36  A.  612,  Morrison  vs.  Lynch. 

No  particular  form  of  notice  recjulres,  so 
debtor  is  informed  that  the  creditor  is  di- 
vested of  bis  right.  17  L.  471,  Gillett  vs. 
Landis;  1  N.  S.,  425,  Touro  vs.  Cushing. 

But  notice  to  an  administrator  of  the  as- 
signment of  an  heir's  interest  is  sufficient. 
36  A.  266,  Succession  of  Webre. 

So  after  death  of  debtor  notice  to  bis 
widow,  natural  tutrix  of  his  children,  is 
sufficient  even  before  she  receives  letters  of 
tutorship.  29  A.  257,  Aufeukolk  vs.  Mon- 
tegut. 

A  draft  for  part  of  a  debt  dofs  not 
amount  to  an  assignment  of  such  part  until 
the  creditor  accepts  the  draft.  35  A.  899, 
Meyer  vs.  V.  S.  and  P.  R.  R  Co.;  13  La. 
98,  Poydras  va.  Delamore. 

Railroad  can  not  be  held  liable  on  an 
order  for  money  drawn  by  a  contractor 
before  latter  has  made  provisions  to  pay 
laborers  ind  subcontractors.  35  A.  897,  8. 
Meyer  vs.  The  Vicksburg,  Shreveport  & 
Pacific  Railway  Company. 

But  when  a  check  has  been  presented  to 
and  refused  by  the  bank,  holder  may  sue  the 
bank  thereon  if  the  drawer  had  funds  to 
meet  it.  34  A.  604,  Gordon  &  Gomila  vs. 
Muchler.  This  rule  differs  from  that  of 
the  Common  law.    Id, 

The  debtor  of  the  claim  transferred  can 
not  attack  the  transfer  as  a  simulation  and 
nullity,  unless  he  charges  that  he  was  in- 
inred  therebv.  35  A.  3S4.  Long  vs.  Klein: 
28  A.  227,  see  Gay  it  Co.  vs.  Nicol. 


Art.  2644  [2614].  Payment  Prior  to  Notice,  If,  pre- 
vious to  notice  having  been  given  of  the  transfer  to  the  debtor, 
either  by  the  transferrer  or  by  the  transferree,  the  debtor  should 
have  made  payment  to  the  transferrer,  the  debtor  is  discharged  of 
the  debt. 

2212;  C.  N.  1(;91  (lit.):  40  A.  275;  Poth.  Vente.  n.  550,  5.-)7  et  558;  19  A.  loO. 


Ex  parte  subrogation  to  a  judgment,  be- 
ing placed  of  record,  is  not  sufficient  notice. 
20  A.  90,  Drumni  vs.  8herman. 


Eqmtahle  transfer  does  not  prevent  a 
compromise  of  an  unliquidated  demand  be- 
tween the  original  parties.  7  AVal.  110, 
Kendall  vs.  Tnited  States. 
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Op  the  Assignment  or  Transfer  op  Credits.       Art.  2646. 

Art.  2645  [2615].  Accessories  of  Credit.  The  sale  or 
transfer  of  a  credit  includes  every  thing  which  is  an  accessory  to 
the  same ;  as  suretyship,  privileges  and  mortgages. 

2490,  3061 ;  C.  N.  1692  Cllt.) ;  2  N.  S.  159;  4  A.  65;  Troplong  des  Hypotheques,  n. 
329:  10  A.  234,  623;  11  A.  34;  13  A.  273;  15  A.  346;  18  A.  192;  19  A.  80;  21  A.  529;  24  A. 
503;  see  notes  to  2490. 


Sale  of  note  carries  accessory  mortgages 
and  privileges.  49  A.  653,  Perkins  Bros, 
vs.  Liquidator  and  Sheriff;  39  A.  1052,  Suc- 
cession of  Forstall. 

Transfer  of  a  noie  carries  Hens.  39  A. 
1056,  Succession  of  Forstall. 

Subrogee  of  a  lessor's  rights  is  entitled  to 
use  writ  of  provisional  seiziire  for  rent  due 
at  lime  of  transfer.  35  A.  1036,  Martin  vs. 
Dickson. 

The  minor's  mortgage  is  transferred  as 
accej^sory  to  his  debt.  19  A.  174,  Perret  vs. 
Koussel. 

But  the  right  to  rescind  under  2561  U  not 
transferred  by  the  mere  delivery  of  the 
note.  24  A.  498,  Swan  vs.  Gayle;  93  U.  S. 
208,  Ober  vs.  Galligber;  24  Laurent,  n.  535. 

Asssignee  may  sue  in  bis  own  name  or 
that  of  assignor.  10  M.  120,  Assignee  vs. 
Moore;   2  N.  8.  254,  Moore  vs.  Maxwell. 

But  a  sale  without  warranty,  and  reserv- 
ing lo  any  oth»r  holder  of  the  same  series 
equal  rights,  does  not  preclude  the  vendor 
from  participating  ratably.  29  A.  129, 
Howard  vs.  Schmidt;  29  A.  550,  See  Me- 
chanics* Building  Association  vs.  Ferguson. 

Transfer  of  note  carries  accessory  mort- 
gage at   Common  Law  also.    18  Wal.  154, 
Institute   vs.    Kauffman;     1   Johnson    580,   ' 
Green  vs.  Hart;  9  Cowan  751,  Pattison  vs. 
Hull. 

In  a  transfer  of  note  as  between  the  par- 
ties conditions  must  be  observed.  110  L'. 
S.  608^  Quebec  Bank  vs.  Hellman. 

Check  good  between  drawee  and  payee 
without  notice;  notice  required  as  against 
third  persons.  In  this  case  check  was  giv- 
en to  wife  In  payment  by  insolvent  who 
died  before  the  check  was  presented.  43 
A,  50,  Bernard,  Administrator,  vs.  Whitney 
National  Bank. 


Notice  not  necessary  in  sherifi's  sale.  1^ 
R.  8,  Labiche  vs.  Lewis. 

Transfer  of  laborer's  claims  carries  with 
it  laborer's  privilege.  37  A.  73,  Saloy  vs. 
Dragon. 

The  innocent  holder  of  note  transferred 
before  maturity  can  not  hold  mortgage 
against  equities,  etc.  8  R.  436,  Schmidt  vs. 
Frey  et  al. 

Bona  lidetransferrees  of  concurrent  notes 
share  ratably  In  the  proceeds  of  the  prop- 
erty.   31  A.  859,  Reine  vs.  Jack. 

But  a  mortgagee  who  transfers  part  of 
his  mortgage  debt  can  not  compete  with  his 
transferrees  if  the  property  is  Insufficient  ta 
satisfy  both.  30  A.  618,  BarkduU  vs.  Her- 
wlg&  Smith;  37  A.  857,  Citizens'  Bank 
vs.  Maureau;  33  A.  589,  Abney  &  Co.  vs. 
Walmslev;  2  R.241,Salzman  vs.  Creditors; 
20  A,  359,  Ventrei-s  vs.  Creditors;  21  A. 
529,  Perot  vs  Levasseur. 

The  purchaser  of  mortgage  notes  ac- 
quires the  mortgBge.  32  A.  310,  Citizens" 
Bank  vs.  Ferry. 

Transferree  need  not  accept  In  writing,, 
commencing  suit  is  sufficient.  7  A.  349, 
Brusle  vs.  Thomas. 

So  the  transfer  of  a  note  secured  by  spe- 
cial mortgage  and  vendor's  privilege  car- 
rles  with  It  by  mere  operation  of  law  both 
the  mortgage  and  privilege.  39  A.  1052,. 
Succession  of  Forstall;  29  A.  548,  Mechan- 
ics' Building  Association  vs.  Ferguson ;  32 
A.  310-314,  Citizens'  Bank  vs.  Ferry. 

But  unless  expressly  stipulated  the  right 
to  demand  rescission  for  non-payment  of 
price  does  not  pass  with  the  note.  38  A. 
583,  Castle  vs.  Floyd;  39  A.  935,  Hamilton 
vs.  State  National  Bank. 

And  the  mortgage  is  not  negotiable  so  as 
to  pass  free  from  equities  like  the  note  It 
secures.  31  A.  679,  683,  684,  Jennings  vs. 
Vlckers;  33  A.  170,  Butler  vs.  Slocomb. 


Art.  2646  [2616].    Existence  of  Credit  Warranted.    He 

who  sells  a  credit  or  an  incorporeal  right,  warrants  its  existence  at 
the  time  of  the  transfer  though  no  warranty  be  mentioned  in  the 
deed. 

O.  C.  368,  125;  C.  N.  1693   (lit.);  Poth.  Vente,  n.  560;  7  Toul.  234,  349;  14  Tonl, 
313;  4<J  A.  276,  Johnson  vs.  Bolce  &  Frellsen;  2  A.  880;  43  A.  924,  Succession  of  Jau, 
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Art.  2647. 


Civil  Code  op  Louisiana. 


Commercial  paper  may  be  sold  under  a 
condition  of  redemption  and  an  act  need 
not  be  executed  as  a  pledfl^e.  7  A.  471, 
Oray,  McMurdo  &  Co.  vs.  Lowe,  Pattison 
ACo. 


Sale  of  railway  scrip  (Kansas)  does  not 
bind  seller  without  warranty  to  refund 
wliere  bonds  are  declared  void. 

Party  may  be  bound  ex  delicto  for  bad 
faitb.  The  only  implied  warranty  is  that 
he  is  owner.  92  U.  S.  447,  Otis  et  al  vs. 
Cullum,  receiver. 

The  Supreme  Court  of  United  States  does 
not  hold  the  vendor  in  market  in  ^ood  faith 
of  illegal  city  bonds  to  be  bound  in  war- 
ranty. 124  U.  S.  646,  JEtntL  Life  Ins.  Co. 
vs.  Middleport. 

A  promissory  note  may  be  transferred  by 
independent  title.  4  A.  313,  Joaes  vs.  El- 
liott. 


The  assignee  has  no  greater  right  than 
the  assignor,  and  is  l)Ound  by  the  ^ame  es- 
toppels.   36  A.  781,  Pipkin  vs.  Sheriff. 

A  sale  of  a  mortgage  note  '^  without  re- 
course ^^  amounts  to  a  stipulation  of  non- 
warranty,  and  is  governed  by  the  Civil 
Code.  37  A,  754,  Templeman  vs.  Hamilton 
A  Co. 

The  vendor  of  a  judgment  without  re- 
course is  not  relieved  of  the  warranty  that 
the  judgment  exi-its  as  such,  and  where  the 
citation  is  defective  the  vendor  is  bound. 
7  A.  2t>8,  Corcoran  vs.  Riddell. 

But  even  under  the  stipulation  of  non- 
warranty  the  vendor  warrants  the  existence 
of  the  right  and  of  its  accessory  securities. 
Id. 

But  the  solvency  of  the  debtor  is  not  war- 
ranted.   27  A.  473,  Benner  vs.  Van  Norden. 

Where  pork  and  money  are  given  for  a 
note,  the  transferror  is  not  liable  if  maker 
and  indorser  are  both  insolvent.  12  M.  90, 
Shuff  vs.  Cross. 


Art.  2647  [2617].  Solvency  of  Debtor.  The  seller  does 
not  warrant  the  solvency  of  the  debtor,  unless  he  has  agreed  so  to 
do. 

C.  N.  1694;  O.  C.  868,  126;  14  L.  422;  7  Toul.  236;  14  Toul.  315;  3  A.  71G. 

Art.  2648    [2618].    Warranty  of    Debtor^s  Solvency. 

When  the  solvency  of  a  debtor  is  warranted  by  contract,  such  war- 
rant extends  only  to  the  actual  solvency  of  the  debtor,  and  not  to 
his  future  solvency,  unless  the  same  be  expressly  submitted  to  by 
the  transferrer. 

2505;  C.  N.  1695  (lit.);  Poth.  Vente,  n.  363;  Poth.  Obllg.,  n.  8;  7  A.  661. 

Indorser  is  not  liable  after  note  is  due  I  See  authorities  collected  of  diligence  re- 
nnless  demand  and  notice.  12  M.  188,  Hill  !  quired  to  hold  assignor  or  guarantor.  26 
ys.  MarUn.  Am.  Law  Reg.  129. 

In  partition  the  solvency  is  not  only  war-   |        vs  to  the  nature  of  the  remedy.   10  A.  23, 
ranted,  but  that  the  debtor  is  solvent  at  the  ,   Winston  vs.  Tufts,  Fermor  &  Hobart. 
maturity  of  the  debt.    1390. 

Art.  2649  [2619].  Rescision  of  Sale  for  Debtor's  Insol- 
vency. If  it  be  proved  that  the  assigner,  who  has  not  warranted 
the  solvency  of  the  debtor,  knew  or  had  strong  reasons  to  suspect 
that  the  debtor  was  insolvent  at  the  time  of  the  assignment,  the 
contract  inay  be  rescinded,  and  the  assigner  compelled  to  restore 
the  price. 

3  A.  716;  10  A.  23. 

Art.  2650  [2620].  Sale  of  Right  to  a  Succession.  When 
a  man  sells  his  right  to  a  'succession,  without  particularly  specify- 
ing the  objects  of  which  it  consists,  he  only  warrants  his  right  as 
an  heir. 

1002, 1003,  2513;  C.  N.  1G93  (lit.);  Poth.  Vente,  n.  101,  529  and  537;  Poth.  01  llg., 
n.  37:  12  A.  648. 
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Op  the  Assignment  or  Transfer  of  Credits.       Art.  2(>54. 

Art.  2651  [2621].     Id.     Previous  Receipt  of  Part.    In 

case  he  who  sells  his  right  to  a  succession  has  already  received  any 
of  the  fruits  of  any  property  belonging  to  the  same,  and  if  any 
credit  due  to  that  succession  has  been  paid  to  him,  he  shall  be 
bound  to  repay  the  same  to  the  purchaser,  unless  the  same  has 
been  excepted  by  the  contract. 

C.  N.  1697. 

But  if  the  sale  is  under  a  li.  fa.  only  such  I  date  of  seizure  is  transferred.  31.  A.  741, 
interest  as  tbe  heir  has  remaining  at  the  |  Bois&e  vs.  Dicks  >n. 

Art.  2652  [2622].  Sale  of  Litigious  Rights.  He  against 
whom  a  litigious  right  has  been  transferred,  niaj^  get  himself  re- 
leased by  paying  to  the  transferree  the  real  price  of  the  transfer,  to- 
gether with  the  interest  from  its  date. 

C.  N.  1699;  10  L.  187,  Eastln  vs.  Dugat;  (J  Maicnde  34in  6  Toul.  800;  12  L.  205: 
A.  626;  4  A.  104;  6  A.  237;  13  A.  53.5;  22  A.  341.  572. 

0/i?/«  proband*  on  transferree.    Maclc.  390,  '       A  suit  must  actually  exist  to  entitle  the 

Sec.  338.  debtor    to  a  release    by    paying    price  of 

transfer.      38  A.  223.   McDousral  vs.  Mon- 

Thii  right  to  get  released  can  only  be  ex-  lezun;  30  A.  523,  Spears  vs.  Jackson, 
ercised  pendente  hte.    After  judgment  it  is 
too  lat*».    2  A.  SO.  Marshall  vs.  McOrea;  see 

18  How.  510,  McMicken  vs.  Peris;  Sec.  2447.  A  party  after  contesting  by  prolonged 

Litigious  rights.  30  A.  525,  Spears  vs.  J!"ff  ^??A'''*^!i\TJi?:f.'  him,  is  not  enti- 
Jackson  ^*®^  '^  ^^^  benefit  of  2652  and  can  not  cancel 

it  by  paying  what  it  cost  the  party  to  whom 

This  article  applies  only  to  conventional       it  was  transferred.    103  U.  S    105.  Cucullu 
transfers  and  not  to  judicial  sales.    36  A.       vs.  Hernandez. 
778,  Lane  vs.  Cameron. 

Art.  2653  [2628.]  Id.  What  Is.  A  right  is  said  to  be  ////- 
i^ions^  whenever  there  exists  a  suit  and  contestation  on  the  same. 

C.  X  .  1700  (lit):  1  Zach.  424:  Poth.  Vente,  n.  583:  9  M.  183,  Prevosfs  Heirs  vs. 
Morgan  et  ah;  Definition  No.  18  of  3556;  12 L.  128;  2  A. 487;  3  A. 552: 12  A.  640:  13  A.  535. 

lies  in  judicium  dedncta  non  videinr  »i  tan-  '  enforce  a  claim  does  not  make  it  a  litigious 
turn  postulatio  simplex  celebrata  sit  vel  right.  38  A.  223,  McDougal  vs.  Monlezun: 
actionis  species  antf  judicium    ren  cognita,   :  21  A.  42,  Kellar  vs.  Blanctiard;     6  A.  237 


Inter  litem    enim    in     contestam  et  editam 
actionem  permultum  interest. 

Lis  enim  tunc  contestnta  videtvr  cum  judex 
pet  narrationem  negotii  causam  andire  coe- 
petit. 

C.  L.  HI.  T.  9,  L.  1 

The  fact  that  a  suit  may  be  necessary  to 


Pearson  vs.  Grlce. 

But  a  judgment  in  litigation,  under  an 
action  of  nmlity,  is  litigious.  36  A.  16, 
Buclc&  Beauchamp  vs.  Blair  &  Buclv. 

As  is  an  interest  in  lands  which  the  ven- 
dor at  the  time  is  seeking  to  recover  by  a 
petitory  action.  33  A.  1131,  Duson  vs. 
Dupre. 


Art.  2654  [2624].  Id.  Exceptions.     The  provisions  of  arti- 
cle 2652  do  not  apply: 

1.  When  the  transfer  has  been  made  either  to  a   coheir   or  to 
the  coproprietor  of  the  right. 

2.  When  such  right  has  been  transferred   to  a   creditor   as   a 
payment  for  a  debt  due  to  him. 

3.  When  the  transfer  has  been  made  to   the  possessor  of  the 
estate  subject  to  the  litigious  right. 

C.  X.  1701  (similar);  Poth.  Vente,  n.  592;  4  Toul.  436;  12  L.  205:  subrogation  21<n 

669 


Digitized  by 


Google 


Art.  263r>.  Civil  Code  op  Louisiana. 

CHAPTER  13. 
Of  the  Giving  in  Payment, 

Art.  2655  [2B25].  Qiving  in  Payment  defined.     The 

giving  in  payment  is  an  act  by  which  a  debtor  gives  a  thing  to  the 
creditor,  who  is  willing  to  receive  it,  in  payment  of  a  sum  which 
is  dne. 

Troplong  De  la  Vente.  n.  7,  157  et  179;  3  M.  226,  Durnford  vi.  Syndics  of  Brooks; 
1  X.   S.  t)4<J,  MfXeely  vs.  McNeely. 

Tranffer  by  father  as  advance  on  event-  Giving  in  payment  construed  favorablv 

iial  rights  of  daughter  in  a  succession  is  not  to  the  debtor  who  pays.    3  A.  281    Groves 

a   sale   or  dation   en  paiement.    48  A.  672,  vs.  Steel. 
Laiiiotte  vs.  Lainotte. 

„,.       ^    .    .      .t    ^  ^.          ..                ,  Thetransfer  of  a  judgment  Inpayment  of 

1  he  admission  that  the  cotton  was  given  ^  fee  is  a  giving  In  payment.    30  A.  16, 

in  payment  of  a  debt,  proceeds  to  be  ap-  gucli  &  Beauchamp  vs.  Blair  &  Buck, 
plied  to  credit  of  debtor,  is  self-destructive. 

35  A.  lOs.  Allen,  Xugent  &Vo.  vs.  Buisson.  vn  interest  in  a  succession  may  begiven 

A  tixed  price  is  necessary  to  make  a  da-  ^'^  ?Ti'f  °^-  ^''  ^^-  ^^^'  Succession  of  Webre 

tion   en  paiement.      30   A.    511,    Lovell  vs.  ^^^  ^"®- 
Payne. 

In  the  dation  en  paiement,  as  in  the  con- 

Where  an   insolvent  husband  gives  his  tract  of  sale,  when  the  vendor  acknowledges 

wife  a  check  in  payment  and  dies  before  by  implication  or  expressly  the  purchaser's 

its  presentation,  wife  can  not  recover.    43  title  and  holds  under  him,  the  delivery*  Is 

A.  54,  Bernard,  Administrator,  vs.  Bank.  deemed  accomplished.    48  A.  244,  Jaubert, 

i  Tutor,  et  al.  vs.  Quilter. 

In  order  to  maintam  and  enforce  assign-  j 
ment  of  a  credit  or  incorporeal  right  as  to  '  Transfer  by  insolvent  to  creditor,  alleged 
third  persons,  notice  to  the  debtor  must  be  to  be  fraudulent,  will  not  necessarily  be  set 
shown  antecedent  to  any  third  person  ac-  aside,  because  an  indebtedness  was  the  con- 
quiring  rights.  2656.  43  A.  1116,  Newman  sideralion  of  the  transfer.  48  A.  1460. 
vs.  Irwin.  .  Baldwin,  Receiver,  vs.  McDonald. 

Art.  2656  [2626].  Delivery  Essential  to.  That  giving  in 
payment  differs  from  the  ordinary  contract  of  sale  in  this,  that  the 
latter  is  perfect  by  the  mere  consent  of  the  parties,  even  before  the 
delivery,  while  the  giving  in  payment  is  made  only  by  deliverJ^ 

12  M.  649,  McGuire  vs.  Amelung;  20  A.  282;  21  A.  322;  43  A.  1114,  Newman  vs. 
Irwin:  47  A.  756,  Hewitt  vs.  Williams. 

Delivery  of  a  check  does  not  hindered-     place.    43  A.   50.  Bernard,  Administrator, 
itorsof  the  drawer  who  are  third  persons  i  vs.  Bank  (but  see  dissenting  opinion,  43  A. 
unless  transfer  was  notified  to   bank  fc//o/v  I  59). 
a  change  in  the  title  to  the  check  has  taken  | 

Art.  2657  [2627].  Risk  in.  From  this  distinction  result 
consequences  which  are  different  in  relation  to  the  risk  of  the  thing 
sold ;  which  risk,  in  this  species  of  contract,  never  falls  upon  the 
creditor,  before  deliver}-,  unless  he  has  delayed  beyond  a  reasonable 
time  to  obtain  the  thing. 

Art.  2658  [2628].  Insolvency  of  Transferrer  or  Seller. 

This  difference  gives  rise  to  another  in  the  effect  of  these  contracts, 
in  cases  of  the  insolvency  of  the  debtor.     He  may,  although  insol- 
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Op  Exchange. 


Art.  26S2. 


vent,  lawfully  sell  for  the  price  which  is  paid  to  him  ;  but  the  law 
forbids  to  give  in  payment  to  one  creditor,  to  the  prejudice  of  the 
others,  any  other  thing  than  the  sum  of  money  due. 

1986;  50  A.  338,  Simon  Gre^ry  vs.  H.  &  C.  Newman  et  al.    44  A.  425. 


Fraudulent  dation  en  paiement  when  set 
aside.  33  A.  803,  Marcband  vs.  Van 
Norden. 

A  dation  en  paiement  made  by  an  insolvent 
debtor  to  one  of  his  creditors  is  fraudulent 
and  may  be  set  aside.  30  4-  ^^^i  Lovell  vs. 
Payne;  49  A.    74,  Lumber  Company  vs. 


Manufacturing  Company ;  44  A.  424,  New- 
man vs.  Mahoney  et  al. 

The  transfer  by  an  insolvent  will  not  be  set 
aside  merely  because  transferree  is  creditor, 
and  the  indebtedness  the  consideration  of 
the  transfer.  48  A.  1460,  Baldwin,  Re- 
ceiver, vs.  McDonald. 


Art.  2659  [2629].  General  Rules.  Except  with  these 
differences,  the  giving  in  payment  is  subjected  to  all  the  rules 
which  govern  the  ordinary  contract  of  sale. 


1  A.  316;  11  A.  328. 


TITLE  VIII. 


OF  EXCHANGE. 


Art.  2660  [2630].  Exchange  Defined.  Exchange  is  a 
contract,  by  which  the  parties  to  the  contract  give  to  one  another, 
one  thing  for  another,  whatever  it  be,  except  money ;  for  in  that 
case  it  would  be  a  sale. 

Spanish  Code  1588;  3  N.  S.  410,  Qoodwln  vs.  Heirs  of  ChMneau;  7  X.  S.  601,  Saul 
YS.  His  Creditors;  2  L.  253,  Alls  vs.  Bowman;  C.  N.  1702;  12  Toul.  252. 


In  the  contract  of  exchange  or  permuiatio 
(an  innominate  contract)  each  of  the  par- 


ties is  individually  considered  as  vendor  and 
vendee.    12  M.  90,  Shuff  vs.  Cross. 


Art.  2661  [2(>31].   Concensual  Contract. 

takes  place  by  the  bare  consent  of  the  parties. 

1909, 1910;  C. N. 1703. 


An  exchange 


Art.  2662  [2632].  Rescission.  If  one  of  the  exchangers, 
after  having  received  the  thing  given  to  him  in  exchange,  learn 
that  the  other  exchanger  is  not  the  proprietor  of  that  thing,  he  can 
not  be  compelled  to  deliver  that  which  he  had  promised  to  give  in 
exchange ;  he  is  only  bound  to  return  the  thing  which  he  has 
received. 

2657;  C.  N.  1704  (lit.);  Poth.  Vente,  n.  622. 


But  by  the  Civil  law  the  delivery  confers 
title  although  he  who  receives  have  not 
given  in  return.     Mack.  §  448. 
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Art.  2663. 


Civil  Code  op  Louisiana. 


Art.  2663  [2633].  Eviction.  The  exchanger,  who  is  evicted 
by  a  judgment  of  the  thing  he  has  received  in  exchange,  has  his 
choice  either  to  sue  for  damages  or  for  the  thing  he  gave  in 
exchange. 

2046,  2047,  2485,  2500,  2561;  C.  X.  1705;  4  A.  219;  2  N.  S.  594,  Saul  vs.  Creditors; 
Poth.  Vente,  n.  623;  14  Toul.  247;  4  A.  219,  Barcus  vs.  Farrar. 


By  the  Roman  law  each  party  warrants 
that  he  it  proprietor  of  the  thin^  exchanged. 
In  the  contract  of  sale,  the  vendor  if  he  does 


not  sell  knowingly  the  thing  of  another  is 
only  bound  from  the  moment  of  eviction. 
Mack.  §448. 


Art.  2664  [2634].  Rescission  for  Lesion.  The  rescission 
of  the  contract  on  account  of  lesion  is  not  allowed  in  contracts  of 
exchange,  except  in  the  following  cases : 

C.  N.  1706. 

Art.  2665  [2635].  Id.  Cases  For.  The  rescission  on  ac- 
count of  lesion,  beyond  moiety,  takes  place  when  one  party  gives 
immovable  property  to  the  other  in  exchange  for  movable  property ; 
in  that  case,  the  person  having  given  the  immovable  estate  may 
obtain  a  rescission,  if  the  movables  which  he  has  received,  are  not 
worth  more  than  the  one-half  of  the  value  of  the  real  estate. 

But  he  who  has  given  movable  property  in  exchange  for  im- 
movable estate,  can  not  obtain  a  rescission  of  the  contract,  even  in 
case  the  things  given  by  him  were  worth  more  than  twice  as  much 
as  the  immovable  estate. 

(As  amended  by  87  of  1871,  p.  202) ;  1861,  1862,  1863,  1864. 


Art.  2666  [2636].  Id.  The  rescission  on  account  of  lesion 
beyond  moiety,  may  take  place  on  a  contract  of  exchange,  if  a  bal- 
ance has  been  paid  in  money  or  immovable  property,  and  if  the 
balance  paid  exceeds  by  more  than  one-half  the  total  value  of  the 
immovable  property  given  in  exchange  by  the  person  to  whom  the 
balance  has  been  paid ;  in  that  case  it  is  only  the  person  who  has 
paid  such  balance  who  may  demand  the  rescission  of  the  contract 
on  account  of  lesion. 


Art.  2667  [2637].  General  Rules.  All  the  other  provisions 
relative  to  the  contract  of  sale  apply  to  the  contract  of  exchange. 

And  in  this  last  contract  each  of  the  parties  is  individually 
considered  both  as  vendor  and  vendee. 

C.  N.  1707;  Poth.  Vente,  d.  621,  625;  7  Toul.  687. 


The  contract  of  commission  (contractus 
aestimalorius)  is  one  of  the  important  in- 
nominate contracts  and  consists  in  the  de- 
liyery  of  a  thing  to  another  to  sell  on  con- 


dition that  he  will  either  return  the  desig- 
nated price  for  it  or  the  thing  itself.  Mac^. 
§449. 
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Op  Lease. 


Art.  2671. 


TITLE  IX, 


OF  LEASE. 


Art.  2668  [2638].  General  and  Particular  Rules  for 
Lease.  The  contract  of  lease  or  letting  out  (besides  the  rules  in 
which  it  is  subject  in  common  with  other  agreements,  and  which 
are  explained  under  the  title :  Of  Conventional  Obligations)  is  gov- 
erned by  certain  particular  rules,  which  are  the  subject  of  the  pres- 
ent title. 


CHAPTER  1. 
Of  the  Nature  of  the  Contract  of  Lease  and  of  its  Several  Kinds. 


Art  2669  [2639.]  Lease,  or  Hire,  defined.  Lease  or  hire 
is  a  synallagmatic  contract,  to  which  consent  alone  is  sufficient, 
and  by  which  one  party  gives  to  the  other  the  enjoyment  of  a 
thing,  or  his  labor,  at  a  fixed  price. 

Spanish  Code,  1542;  8.  M.  702,  Rachel  vs.  Pearsall;  12  L.  492,  Paige  et  al.  vs.  Scott; 
15  L.  372:  11  R.  280,  Fiskvs.  Moores;  34  A.  602,  University  Publishing  Co.  vs.  Piffet. 


Lease  must  be  recorded  to  affect  purchas- 
ers of  property.  3  A.  198,  Brown  vs.  Mat- 
thews. 

A  lease  of  lands  or  houses  has  no  effect 
against  creditors,  unless  the  same  has  been 
recorded  as  required  by  law  in  cases  of  sale 


of    real  property. 
Pritchard. 


6  A.  729,    Dorsey   vs. 


Without  a  fixed  price,  or  left  to  the  award 
of  a  third  person  named  and  determined, 
there  can  be  no  lease.  34  A.  603,  University 
Publishing  Co,  vs.  Piffet. 


Art.  2670  [2640.]  Essentials  of.  To  the  contract  of  lease, 
as  to  that  of  sale,  three  things  are  absolutely  necessar}^,  to-wit:  the 
thing,  the  price^  and  the  consent. 


1819;  17  A.  22;  19  A.  101. 

The  contract  is  perfect  as  soon  as  the  par- 
ties have  agreed  upon  the  thing  and  the 
merces.    Mack,  §  411. 

There  is  no  lease  if  consideration  for  the 
occupancy  is  a  vague  expectation  of  advan- 


tage.   34  A.  602,  University  Publishing  Co. 
vs.  Piffet. 

Beal  beneficiary  will  be  regarded  as  les- 
see without  regard  to  name  in  the  contract. 
30  A.  675,  Aurielis  vs.  Wolf  &  Lea. 


Art.  2671  [2641.]  Id.  The  Price  should  be  certain  and  de- 
terminate, and  should  consist  of  money.  However,  it  may  consist 
in  a  certain  quantity  of  commodities,  or  even  in  a  portion  of  the 
fruits  yielded  by  the  thing  leased. 


37  A.  22;  19  A.  101. 
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Art.  2672. 


Civil  Code  op  Louisiana. 


Where  one  a^ees  to  give  laborer  part  of 
proceeds  of  crop  in  lien  of  other  wages, 
there  is  no  partnership.  28  A.  642,  Lalaune 
vs.  McKinney. 

Lease  of  a  racing  mare  may  be  for  a 
stated  proportions  of  her  earnings.  36  A. 
147,  Hardy  vs.  Lemons. 


If  the  commodity  be  not  paid,  lessor  is 
entitled  to  its  yalue.  35  A.  8S6,  Stansel  vs. 
Roberts. 

A  contract  to  remain  on  and  cultivate  a 
plantation  and  pay  a  certain  sum  in  lieu  of 
rent  is  not  a  lease.  36  A.  276,  Friedler  vs. 
Chotard 


Art,  2672  [2642].  Id.  The  Price,  notwithstanding,  may  be 
left  to  the  award  of  a  third  person  named  and  determined,  and  then 
the  contract  includes  the  condition  that  this  person  shall  fix  the 
price ;  and  if  he  can  not  or  will  not  do  it,  there  is  no  lease. 

The  contract  would  be  null  if  the  price  were  left  to  be  fixed  by 
a  person  not  designated. 


17  A.  22. 


There 


Art.  2673  [2643].  Lease  is  of  Things  or  Labor. 

are  two  species  of  contracts  of  lease,  to  wit : 

1.  The  letting  out  of  things. 

2.  The  letting  out  of  labor  or  industry. 

Lettingoutof  labor,  2745;  C.  N.  1708  (lit).;  Trop  de  Louage  1;  Poth.  Loaage  1; 
15  A.  323. 

Art.  2674  [2644].  Lease  of  Tilings.  To  let  out  a  thing  is 
a  contract  by  which  one  of  the  parties  binds  himself  to  grant  to  the 
other  the  enjoyment  of  a  thing  during  a  certain  time,  for  a  certain 
stipulated  price  which  the  other  binds  himself  to  pay  him. 

1884;  C.  N.  1709  (lit).;  16  A.  323;  16  A.  248. 

Governed  by  the  same  rale  as  sale  as  to  I  So  prescription  to  lessee.    3510. 
delivery.    1925.  | 

Art.  2675  [2645].  Lease  of  Labor  or  Industry.    To  let 

out  labor  or  industry  is  a  contract  by  which  one  of  the  parties  binds 
himself  to  do  something  for  the  other,  in  consideration  of  a  certain 
price  agreed  on  by  them  both. 

163;  2745.    C.  N.  1710.    (almost  Ut). 


CHAPTER  2. 
•    0/  Letting  out  of  Things. 
Section  1. 
General  Provisions. 

Art.  2676  [2646].  Two  Kinds  of  Lease  of  Things. 

letting  out  of  things  is  of  two  kinds,  to  wit : 

1.  The  letting  out  houses  and  movables. 

2.  The  letting  out  predial  or  country  estates. 
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Op  Letting  Out  op  Things.  Art.  2683. 

Art,  2677  [2647].  Lessor,  or  Owner :  Lessee,  or  Tenant. 

He  who  grants  a  lease  is  called  the  owner  or  lessor.  He  to  whom 
a  lease  is  made  is  called  the  lessee  or  tenant. 

Relation  of  lessor  and  lessee  can  only  be  created  by  contract.  11  A.  477,  Marmiche 
vs.  Roumien. 

Art  2678.  [2648].  Things  Leasable.  1.  All  Corporeal 
Things.  All  corporeal  things  are  susceptible  of  being  let  out, 
movable  as  well  as  immovable,  excepting  those  which  can  not  be 
used  without  being  destroyed  by  that  very  use. 

Art.  2679  [2649].    Id.  2.  Certain  Incorporeal  Things 

may  also  be  let  out,  such  as  a  right  of  toll,  and  the  like  ;  but  there 
are  some  which  can  not  be  the  object  of  hire,  such  as  a  credit. 

Art.  2680  [2650].    Id.   3.  A  Right  of  Servitude  can  not 

be  leased  separately  from  the  property  to  which  it  is  annexed. 

Art.  2681  [2651].    Lease  of  Property  of  Another.    He 

who  possesses  a  thing  belonging  to  another,  may  let  it  to  a  third 
person,  but  he  can  not  let  it  for  aily  other  use  than  that  to  which 
it  is  usually  applied. 

555,2730:  1  A.  421. 

Art.  2682  [2652].  Id.  Warranty.  He  who  lets  out  the 
property  of  another,  warrants  the  enjoyment  of  it  against  the  claim 
of  the  owner. 


10  L.  359,  Tippet  vs.  Jett. 

In  case  of  death  or  insolvency  of  lessee, 
lease  reduced  to  one  year.  Act  128  of  1894, 
p.  163. 

See  Landlord  and  Tenant.    R.  S.  2155. 


Lessee  can  not  refuse  to  pay  rent  if  not 
disturbed.  8  R.  211,  Dennlstown  et  al.  vs. 
Walton;  17  A.  153,  Sientes  vs.  Odler  &  Co. 


Art.  2683  [2653].    Written  or  Verbal   Leases.    Leases 
may  be  made  either  by  written  or  verbal  contract. 


C.  N.  171U;  2  L.  157;  24  A.  433;  R.  S.  2164. 


Where  the  former  lessee  of  property  is 
sued  by  his  former  lessor  for  damages  to 
the  property  alleged  to  have  been  caused  by 
the  fault  of  the  defendant  during  the  term 
of  lease  the  defendant  may  contest  the  for- 
mer lessor's  title  to  the  property  and  plain- 
tifi  must  prove  he  was  owner.  30  A.  487, 
Burbank  vs.  Harris. 


Changes  in  Legislation.  Leases  may  be 
made  by  either  written  or  verbal  contract; 
but  no  lease  of  real  estate  shall  be  by  parol. 
Act  42  of  1865,  p.  80. 

Art  2683  revised  again  in  its  present  form  I  vs.  Comeau 
by  act  9  of  1866,  p.  15.  I 


Lease  by  one  partner  is  binding  on  the 
partnership  when  the  firm  occupies  the 
leased  premises  and  its  affairs  are  conducted 
therein.  13  L.  197,  Reynolds  vs.  Swain  et. 
al.  Lease  for  house  of  prostitution.  See 
notes  to  1895. 


Registry  of  lease  essential  to  protect  les- 
see from  execution  on  judgment  against 
lessor  when  he  has  given  notes  or  when  he 
has  paid  in  advance.  30  A.  436,  Summers 
&  Brannins  vs.  Clark.    33  A.  1119  Anderson 
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Art.  2684  [2654].  Terms  of  Lease.  The  duration  and 
the  conditions  of  leases  are  generally  regulated  by  contract,  or  by 
mutual  consent. 

1817,  1966,  2727,  C.  N.  1758. 

Ambiguities  in  lease  construed  in  favor 
of  lessee.    30  A.  255,  Murrell  vs.  Lion. 

Art.  2685  [2655].  I>resumed  Duration  of  Lease  of 
House  or  Room.  If  the  renting  of  a  house  or  other  edifice,  or 
an  apartment,  has  been  made  without  fixing  its  duration,  the  lease 
shall  be  considered  to  have  been  made  by  the  month. 

C.  X.  1758;  20  A.  190;  22  A.  378;  17  A.  63,  Paquetel  vs.  Gauche;  1  M.  76,  D'Argl 
vs.  Qodefroy ;  2  N.  S.  189,  Chalmers  vs.  Vignaud's  Syndics;  Tacit  reconduction  of  lease, 
6  Rob.  264,  Bowles  vs.  Lyon;  1  A.  17,  G^ebeebe  vs.  Stanby ;  Time  of  payment:  usage,  C. 
C.  1966. 

Lease  by  one  partner  is  binding  on  firm 
if  premises  are  used  by  the  firm.  13  L.  197, 
Reynolds  vis.  Swain;  21  A.  23,  Penn  vs. 
Kearny. 

Lease  for  house  of  prostitution.  1895 ;  24 
A.  625,  Lyman  vs.  Townsend. 


Registry  of  lease  essential  to  protect  lessee 
from  execution  when  he  has  given  notes. 
30  A.  436,  Summers  &  Brannins  vs.  Clark. 

Registry  necessary  to  protect  lessee  when 
he  has  paid  in  advance.  33  A.  1119,  Ander- 
son vs.  Comeaux. 


Art.  2686  [2656].  Fifteeit  Days  Notice.  The  parties  must 
abide  by  the  agreement  as  fixed  at  the  time  of  the  lease.  If  no 
time  for  its  duration  has  been  agreed  on,  the  party  desiring  to  put 
an  end  to  it  must  give  notice  in  writing  to  the  other,  at  least  fifteen 
days  before  the  expiration  of  the  month,  which  has  begun  to  run. 

2689,  2734,  2736,  2739;  1  A.  17;  9  A.  352;  11  A.  477;  17  A.  63;  6  M.  275,  Rodrigues 
vs.  Combes  et  al.;  Act  96  of  1888;  Act  23  of  1894. 


Fifteen  days  from  the  day  such  notice  is 
delivered.    Act  23  of  1894. 

Lease  construed  against  lessor.  If  doubt- 
ful whether  first  or  thirty-first  of  month  is 
intended  the  lessee  may  elect.  30  A.  255, 
Murrell  vs.  Lion. 

Relation  of  landlord  and  tenant  does 
not  take  place  where  person  is  suffered  to 
.remain  in  possession  without  pay  on  condi- 


tion of  leasing  when  required. 
Fisk  vs.  Moores. 


11  R.  279, 


A  lease  from  month  to  month  continues 
until  notice  is  given.  Lessee^s  mere  aband- 
onment of  the  premises  without  notice  does 
not  terminate  lease.  28  A.  689,  Waples  vs. 
City  of  N.  O. 

How  tenants  forced  to  yield  possession. 
2155;  see  Wolf's  Ed.  R.  S.,  1897,  pp.  517 
and  518. 


Art.  2687  [2657]    Duration  of  Lease  of  Predial  Estate. 

The  lease  of  a  predial  estate,  when  the  time  has  not  been  specified, 
is  presumed  to  be  for  one  year,  as  that  time  is  necessary  in  this 
State  to  enable  the  farmer  to  make  his  crop,  and  to  gather  in  all  the 
produce  of  the  estate  which  he  has  rented. 

2739,  2740;  C.  X.  1758;  C,  N.  1774. 

Art.  2688  [2658]  Id.  Reconduction.  If,  after  the  lease 
of  a  predial  estate  has  expired,  the  farmer  should  still  continue  to 
possess  the  same  during  one  month  without  any  step  having  been 
taken,  either  by  the  lessor  or  by  the  new  lessee,  to  cause  him  to 
deliver  up  the  possession  of  the  estate,  the  former  lease  shall  con* 
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tinue  subject  to  the  same  clauses  and  conditions  which  it  contained ; 
but  it  shall  continue  only  for  the  year  next  following  the  expira- 
tion of  the  lease. 

1817;  C.  N.  1776;  2  L.  R.  161,  Mossy  vs.  Mead;  6  R.  264,  Bowles  vs.  Lyon;  1  A. Id; 
33  A.  298,  Ballour  vs.  Balfour. 


Plaintiffs  purchased  premises  of  which 
defendant  was  lessee  for  a  term  of  years  al- 
ready expired  and  prosecuted  a  suit  already 
brought  to  oust  lessee,  which  they  won. 
Held,  that  a  written  notice  given  by  plain- 
tiffs to  defendant  of  their  purchase  and 
that  they  would  look  to  him  for  their  rent 
was  not  an  agreement  to  charge  same  rent 
as  was  stipulated  in  the  expired  lease.  12 
A.  790,  Mcintosh  vs.  Faires. 


Relation  of  lessor  and  lessee  can  only  be 
created  by  contract.  11  A.  477,  Marmiche 
vs.  Roumien. 


Reconduction  of  lease  by  conduct.  27  A. 
628,  Sandel  vs.  Douglass. 

No  tacit  reconduction  when  legal  notice 
has  been  given  to  quit.  4  L.  197,  Mossy  vs. 
Mead. 

Tacit  reconduction  of  contract  of  labor. 
36  A.  680,  Alba  vs.  Moriarity  &  Co;  41  A. 
307,  Lalande  vs.  Aldrich. 

Principles  of  2688  do  not  apply  to  part 
owners.    33  A.  297,  Balfour  vs.  Balfour. 

They  apply  after  seizure  by  sheriff.  33 
A.  1121,  Anderson  vs.  Comeau. 


Art.  2689  [2659 J.  Reconduction  of  Lease  of  House  or 
Room.  If  the  tenant  either  of  a  house  or  of  a  room  should  continue 
in  possession  for  a  week  after  his  lease  has  expired,  without  any 
opposition  being  made  thereto  by  the  lessor,  the  lease  shall  be  pre- 
sumed to  have  been  continued,  and  he  can  not  be  compelled  to  de- 
liver up  the  house  or  room  without  having  received  the  legal  no- 
tice or  warning  directed  by  article  2686. 

1817,  2686,  2713;  C.  N.  173S;  C.  N.  1759;  4  L.  197;  6  R.  262;  1  A.  17;  9  A.  352;  18 


A.  267. 

Either  party  may  terminate  the  lease 
within  the  week  and  the  landlord  may  ex- 
pel the  tenant.    6  R.  264,  Bowles  vs.  Lyon. 

Defendant  was  in  possesion  of  plaintiff^s 
house  under  annual  lease.  When  lease  was 
about  to  expire  defendant  refused  to  renew 
on  terms  proposed  by  plaintiff.  Defendant 
stayed  on  premises  and  was  notified  by 
plaintiff  that  he  considered  the  lease  re- 
newed. Defendant  responded  he  would 
leaTe  at  the  end  of  the  month  and  continued 
to  notify  plaintiff  from  month  to  month  he 
would  leave.  Held  that  there  was  no  con- 
tract.   11  A.  477,  Manni»he  ys.  Roumien. 

Relation  of  lessor  ani  lessee  can  only  be 
created  by  contract.    26. 

No  tacit  reconduction  when  lesal  notice 
has  been  given  to  quit.  4  L.  It7,  Mossey  vs. 
Mead. 


Lessor^s  right  of  re-entry  is  absolute 
where  he  does  not  permit  lessee  to  remain 
a  week  without  opposition.  36  A.  334, 
Johnson  vs.  Meyer. 

Where  property  is  leased  for  one  year 
with  privilege  of  ten  if  required,  the  cir- 
cumstance of  the  lessee  holding  over  part 
of  the  term  is  no  evidence  of  his  intention 
to  avail  himself  of  the  clause  authorizing 
the  extension  unless  actual  requisition  has 
been  made.    4  L.  195,  Mossey  vs.  Mead. 

There  Is  tacit  reconduction  by  seizing 
creditor  if  lessee  remain  in  possession.  33  A. 
1121,  Anderson  vs.  Comeau;  30*  A.  255, 
Murrell  vs.  Lion. 

The  tacit  reconduction  is  by  the  month. 
9  A.  352,  Dolese  vs.  Barberot;  1  A.  17, 
Geheebe  vs.  Stanby ;  30  A.  255,  Murrell  vs. 
Lion. 


Art.  2690  [2660].    Security,  on  Reconduction.    In  the 

cases  provided  for  in  the  two  preceding  articles,  the.  security  which 
may  have  been  given  for  the  payment  of  the  rent  shall  not  extend 
to  the  obligations  resulting  from  the  lease  being  thus  prolonged. 

Art.  2691  [2661].  No  Reconduction  after  Notice.  When 
notice  has   been  given,  the  tenant,  although  he  may  have  contin- 
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ued  in  possession,  can  not  pretend  that  there  has  been  a  tacit  re- 
newal of  the  lease. 

R.  S.  2155  et  seq. ;  4  L.  197,  Mossey  ys.  Mead. 


SECTION  2. 


Of  the  Ohligatiom  and  Rights  of  the  Lessor, 

Art.  2692  [2662].  Obligations  of  Lesson  The  lessor  is 
bound  from  the  very  nature  of  the  contract,  and  without  any  clause 
to  that  effect: 

1.  To  deliver  the  thing  leased  to  the  lessee. 

2.  To  maintain  the  thing  in  a  condition  such  as  to  serve  for 
the  use  for  which  it  is  hired. 

3.  To  cause  the  lessee  to  be  in  a  peaceable  possession  of  the 
thing  during  the  continuance  of  the  lease. 

2695,  2703;  14  A.  564;  17  A.  178;  49  A.  1547,  Meyer  vs.  Henderson;  C.  N.  1719  (sub- 
stantial). 


Lessee  can  not  dispute  lessor^s  title.  17  A. 
63,  Paqnetel  vs.  Gauche;  111  U.  S.  276, 
Rector  vs.  Gibbon. 


Lessee  must  put  lessor  in  default  before 
he  can  make  the  repairs  himself.  21  A.  220, 
Favrot  vs.  Mettler. 


If  lessee  abandons  lease,  lessor  may  col- 
lect rent  from  other  tenants,  and  lease  will 
not  be  considered  cancelled.  11  R.  101, 
Roumase  vs.  Blatrier,;  45  A.  798,  Hender- 
son vs.  Meyers. 


Lessee  has  a  quasi  ownership.  85  A.  786, 
N.  O.  City  R.  R.  vs.  McCloskey. 

Where  a  lease  IS  recorded  ihasaleof  an 
interest  in  the  realty  will  not  affect  lessee. 
39  A.  260,  Lewis  vs.  Klotz;  29  A.  116,  Payne 
&  Co.  vs.  Pavey. 

Lessor  must  also  afford  lessee  free  access 
to  things  leased.  35  A.  784,  N.  O.  City  R. 
R.  vs.  McCloskey ;  49  A.  1649,  Meyers  & 
Bro.  vs.  Henderson  et  al. 

Lessor  must  maintain  in  good  condition 
and  give  free  access.  49  A.  1036,  Henrichs 
vs.  Fund  et  al. 


Art.  2693  [2663].  Delivery;  Repairs.  The  lessor  is  bound 
to  deliver  the  thing  in  good  condition,  and  free  from  any  repairs. 
He  onght  to  make,  during  the  continuance  of  the  lease,  all  the  re- 
pairs which  may  accidentally  become  necessary;  except  those  which 
the  tenant  is  bound  to  make  as  hereafter  directed. 

C.  N.  1720,  2716;  10  A.  627;  8  A.  896,  Caldwell  vs.  Snow  and  McLean. 


Lessee  should  clothe  slaves,  pay  medical 
bills,  etc.    6  A.  806,  Bacon  vs.  Leeds. 


To  enable  lessee  to  recover  he  should  put 
the  lessor  in  default.  8  R.  168,  Shall  vs. 
Banks. 


Art.  2694  [2664].  Repairs.  If  the  lessor  do  not  make  the 
necessary  repairs  in  the  manner  required  in  the  preceding  article, 
the  lessee  may  call  on  him  to  make  them.  If  he  refuse  or  neglect 
to  make  them,  the  lessee  may  himself  cause  them  to  be  made,  and 
deduct  the  price  from  the  rent  due,  on  proving  that  the  repairs 
were  indispensable,  and  that  the  price  which  he  has  paid  was  just 
and  reasonable. 


4  R.  428;   1  A.  421;  8  A.  396;  10  A.  627;  22  A.  292. 
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Lessee  mast  first  call  on  lessor  to  repair. 
8.  R.  168,  Shall  vs.  Banks. 

Lessee  must  first  put  lessor  in  default. 
21  A.  220,  Favrot  ys.  Mettler.  See  8  R. 
171;  6  A.  628,  713;  23  A.  59,  DiMS  >8. 
Maury;  1  A.  421 ;  2  R.  66. 

Lessee  can  not  make  repairs  ivithout  first 
notifying  lessor.  29  A.  158-9,  Largnier  ys. 
White. 

Lessee  should  make  repairs,  not  abandon 


the  property, 
ham. 


28  A.  908,  Wilham  vs.  Ling- 


Liability  for  rent  does  not  cease  becausa 
of  failure  of  lessor  to  repair.  38  A.  744,. 
Mulhaupt  YS.  Enders. 

Failure  of  lessor  to  make  repairs  dots 
not  justify  the  lessee  in  suing  for  damages- 
thereby  occasioned.  He  should,  after  no- 
tice, haYC  made  repairs  himself  and  de- 
ducted cost  from  rent.  33  A.  1417,  Lewis  vs. 
Pepin;  36  A.  892,  see  Ross  vs.  Zuntz. 


Art,  2695  [2665].  Vices  and  Defects  of  Thing  Leased. 

The  lessor  guarantees  the  lessee  against  all  the  vices  and  defects  of 
the  thing,  which  may  prevent  its  being  used  even  in  case  it  should 
appear  he  knew  nothing  of  the  existence  of  such  vices  and  defects, 
at  the  time  the  lease  was  made,  and  even  if  they  have  arisen  since, 
provided  they  do  not  arise  from  the  fault  of  the  lessee ;  and  if  any 
loss  should  result  to  the  lessee  from  the  vices  and  defects,  the  lessor 
shall  be  bound  to  indemnify  him  for  the  same. 

2743;  C.  N.  1721;  11  Toul.  438;  6  A.  279,  488;  11  A.  696;  13  A.    292. 


If  the  house  becomep  so  that  it  can  not 
be  repaired  alessor  tendersa  rescission  of  the 
lease  and  lessee  refuses  to  accept  it  he  can 


not  claim  a  reduction. 
Dupre. 


3  R.  55,  Perrett  vs» 


Art.  2696  [2666J.  Eviction:  Damages.  If  the  lessee  be 
evicted,  the  lessor  is  answerable  for  the  damage  and  loss  which  he 
sustained  by  the  interruption  of  the  lease. 

2704;  C.  N.  1726;  49  A.  1036,  1038,  Henrich  vs.  Fund  et  al. 

What  damages  may  be  recovered.    50  A.  I 
815,  Express  Co.  vs.  Haven.  | 


Art.  2697  [2667].  Accidental  Destruction  of  Thing 
Leased.  If,  during  the  lease,  the  thing  be  totally  destroyed  by 
an  unforseen  event,  or  if  it  be  taken  for  a  purpose  of  public  utility, 
the  lease  is  at  an  end.  If  it  be  only  destroyed  in  part,  the  lessee 
may  either  demand  a  diminution  of  the  price,  or  a  revocation  of 
the  lease.     In  neither  case  has  he  any  claim  of  damages. 

2n7,  2728,  2743;  C.  X.  1773;  14  L.  501;  12  A.  824;  21  A.  31;  22  A.  366;  C.  X.  1722; 
Poth.  Cont.  de  Louage,  n.  74;  6  Toul.  179;  7  Toul.  629;  25  Laurent  445,  n.  401,  402;  2 
Dalloz  642;  6  Marcade  450;  17  A.  321,   Fowler  vs.   Chopin. 


In  case  of  overflow  from  crevasse  causing 
loss  of  crop  and  seed  the  lease  is  annulleo. 
120  U.  S.  718,  Vitterbo  vs.  Friedlander. 

A  landlord  can  not  be  held  to  indemnity 
or  warranty  against  the  action  of  the  law. 


41   A.  283,  Abadle    vs. 


**  Sunday    Law. 
Berges. 

Partial  destruction  does  not  dissolve.    49 
A.  1547,  Meyers  &  Bro.  vs.  Henderson  etal. 


Art.  2698  [2668].  Alterations  by  Lessor.  The  lessor 
has  not  the  right  to  make  any  alteration  in  the  thing  during  the 
continuance  of  the  lease. 


1899,  2692,  2696;  C.  N.  1723  (lit.) ;  17  A.  178;  Poth.  Cont.  de  Louage,  n.  75. 

679 


Digitized  by 


Google 


Art.  2699. 


Civil  Code  op  Loxhsiana. 


Art.  2699   [2669].    Annulment  of  Lease:    Cause  for. 

If,  without  any  fault  of  the  lessor,  the  thing  cease  to  be  fit  for  the 
purpose  for  which  it  was  leased,  or  if  the  use  be  much  impeded,  as 
if  a  neighbor,  by  raising  his  walls  shall  intercept  the  light  of  a 
house  leased,  the  lessee  may,  according  to  circumstances,  obtain  the 
annulment  of  the  lease,  but  has  no  claim  for  indemnity. 

1899,  2692,  2696. 

Lessee  may  leave  if  during  the  building 
of  a  party  wall  the  house  is  uninhabitable. 
14  A.  564,  Coleman  vs.  Haight. 

Partial  destruction  does  not  always  dis- 
solve. 49  A.  1549,  Meyers  &  Bro.  \'8.  Hen- 
derson et  al. 

No  warranty  by  landlord  against  the  pass- 
age of  a  "Sunday  Law."  41  A. 283,  Abadie 
vs.  Berges. 


If  the  work  to  be  done  on  a  buildine  is 
reconstruction  necessary  by  an  original  de- 
fect the  lease  can  be  dissolved.  &  A.  283, 
King  vs.  Grant, 

Tenant  must  pay  rent  if  he  continues  to 
occupy  instead  of  annullinfi;  lease  for  les- 
sor ^e  failure  to  make  repairs.  38  A.  74 i, 
Mulhaupt  vs.  Enders. 


Art.  2700  [2670].  Repairs,  Right  to  Malce:  Deduction 
from  Rent.  If,  during  the  continuance  of  the  lease,  the  thing 
leased  should  be  in  want  of  repairs,  and  if  those  repairs  can  not  be 
postponed  until  the  expiration  of  the  lease,  the  tenant  must  suffer 
such  repairs  to  be  made,  whatever  be  the  inconvenience  he  under- 
goes thereby,  and  though  he  be  deprived  either  totally  or  in  part  of 
the  use  of  the  thing  leased  to  him  during  the  making  of  the  re- 
pairs. But  in  case  such  repairs  should  continue  for  a  longer  time 
than  one  month,  the  price  of  the  rent  shall  be  lessened  in  propor- 
tion to  the  time  during  which  the  repairs  have  continued,  and  to 
the  parts  of  the  tenement  of  the  use  of  which  the  lessee  has  there- 
by been  deprived. 

And  the  whole  of  the  rent  shall  be  remitted,  if  the  repairs 
have  been  of  such  nature  as  to  oblige  the  tenant  to  leave  the  house 
or  the  room  and  to  take  another  house,  while  that  which  he  had 
leased  was  repairing. 

2693;  46  A.  1173;  C.  N.  1724;  11  L.  193;  6  A.  487;  37  A.  531,  Bonnecaze  vs.  Beer. 


How  far  lessor  bound  at  common  law  to 
third  persons  for  damages  where  place  is 
•occupied  by  a  tenant.  27  Am.  Law  Be^. 
244. 

The  landlord's  right  of  re-entrj  into  the 
leased  premises  after  the  expiration  of  the 
4ease  is  absolute.  No  damages  allowed  to 
tenant  upon  such  peaceful  enSy,  36  A.  333, 
Johnson  vs.  Mejer. 

Reconstruction  of  building  caused 
through  original  defect  gives  right  to  dis- 
solve. 48  A.  817,  King  vs.  Grant;  46  A. 
1168,  Dean  &  Oazananette  vs.  Beclc. 


The  lessee  is  bound  to  submit  to  incon- 
venienoe  resulting  from  necessary  repairs, 
with  right  to  diminution  or  remission  of 
rent  as  provided  in  this  article.  37  A.  531, 
Bonnecaze  vs.  Beer. 

Demolition  and  reconstruction  of  party- 
wall  by  adjacent  proprietor  gives  rise  to  re- 
duction of  rent  or  dissolution  of  lease,  ac- 
cording to  •ircumstances.  30  A.  32,  Gett- 
worth  vs.  Hedden. 

Lessee  must  suffer  necessary  repairs  to  be 
made,  and  can  not  abandon  premises  on  Uiat 
score.  33  A.  1341,  Murrell  vs.  Jackson  & 
Manson. 


Art.  2701  [2671].  Predial  Leases:  Area.  If,  in  the  lease 
of  a  predial  estate,  the  premises  have  been  stated  to  be  of  greater 
extent  than  they  in  reality  are,  the  lessee  may  claim  an  abatement 
of  the  rent,  in  the  cases  and  subject  to  the  provisions  prescribed  in 
the  title.     0/  Sale. 


C.  N.  17€5. 
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Of  the  Letting  Out  op  Things.  Art.  2705. 

Art.  2702  [2672].  Real  Charges:  Taxes,  etc.  The  les- 
sor, and  not  the  lessee,  unless  there  be  a  stipulation  to  the  contrary, 
must  bear  all  the  real  charges  with  which  the  thing  leased  is  bur- 
dened. Thus  he  has  to  pay  the  taxes,  rents  and  other  dues  im- 
posed upon  the  thing  leased. 

18  A.  613;  23  A.  446. 

Art.  2703  [2673].    Disturbances  by  Trespassers.    The 

lessor  is  not  bound  to  guarantee  the  lessee  against  disturbances 
caused  by  persons  not  claiming  any  right  to  the  premises ;  but  in 
that  case  the  lessee  has  a  right  of  action  for  damages  sustained 
against  the  person  occasioning  such  disturbance. 

C.  N.  1725;  Poth.  Louage,  n.  81  and  287;  11  L.  173;  13  A.  292. 

A  vendor  does  not  warrant  against  a  tor-  I 
tious  disturbance.  3  M.  598  Mayor  vs.  Clark.  | 

Art.  2704  [2674].  Suits  Against  Lessee :  Notification 
of  Lessor.  If  the  persons  by  whom  those  acts  of  disturbance 
have  been  committed,  pretend  to  have  a  right  to  the  thing  leased, 
or  if  the  lessee  is  cited  to  appear  before  a  court  of  justice  to  an- 
swer to  the  complaint  of  the  person  thus  claiming  the  whole  or  a 
part  of  the  thing  leased,  or  claiming  some  servitude  on  the  same, 
he  shall  call  the  lessor  in  warranty,  and  shall  be  dismissed  from 
the  suit  if  he  wishes  it,  by  naming  the  person  under  whose  rights 
he  possesses. 

C.  p.  43,  48;  Poth.  Louage,  n.  82;  0.  N.  1727  (lit.). 

In  an  action  a^inst  the  lessee  the  cause 
is  not  termlnatea  by  his  citing  the  lessor  in 
warranty.  3  N.  S.  391,  King  vs.  Fish. 

Lessee  can  not  recover  damages  of  lessor 


for  disturbance  of  his  possession  by  third 
persons  unless  he  give  lessor  formal  notice 
thereof  and  call  him  in  warranty.  31  A.  67, 
Fox  vs.  McKee. 


Art.  2705  [2675].  Lessor's  Privilege  and  Pledge.    The 

lesspr  has,  for  the  payment  of  his  rent,  and  other  obligations  of  the 
lease,  a  right  of  pledge  on  the  movable  effects  of  the  lessee,  which 
are  found  on  the  property  leased. 

In  the  case  of  predial  estates,  this  right  embraces  everything 
that  serves  for  the  labors  of  the  farm,  the  furniture  of  the  lessee's 
house,  and  the  fruits  produced  during  the  lease  of  the  land;  and  in 
the  case  of  houses  and  other  edifices,  it  includes  the  furniture  of  the 
lessee,  and  the  merchandise  contained  in  the  house  or  apartment, 
if  it  be  a  store  or  shop. 

But  the  lessee  shall  be  entitled  to  retain,  out  of  the  property 
subjected  by  law  to  the  lessor's  privilege,  his  clothes  and  linen, 
and  those  of  his  wife  and  family,  his  bed,  bedding  and  bedstead, 
and  those  of  his  wife  and  family;  his  arms,  military  accoutrements, 
and  the  tools  and  instruments  necessary  for  the  exercise  of  the 
trade  or  profession  by  which  he  gains  his  living  and  that  of  his 
family. 

3218;  3258;  1 R.  455;  43  A.  1089,  Carroll  vs.  Banker;  C.  P.  644,  647;  8  L.  511;  17  A. 
443;  18  L.  500;  5  R.  213;  6  R.  292;  4  A.  144;  10  A.  718;  15  A.  229;  16  A.  350;  18  A.  653; 
19  A.  112, 154;  21  A.  553;  24  A.  143;  Acts  1852,  p.  13. 
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Aet.  2705. 


Civil  Code  of  LonsiANA. 


Leased  Pianos  and  Musical  Instru- 
ments, WHEN  EXEMPT  FROM  LESSOR.  ACt 
63  of  1874,  p.  112 

Time  of  payment — usage.  1906. 

of  lessor    may  provisionally 
1037,  Martin  yb.  Dickson. 


Subrogee 
seize.    35  A. 


ge 


7  N.  S.  387,  Parker  ts. 


Lessor  cannot  seize  where  sub -tenant  has 
paid.  18  A.  718.  Kittredge  vs.  Ribas;  22  A. 
182,  Sanarens  vs.  True ;  25  Laurent,  225,  Sec. 
201 :  28  A.  234,  Campbell  vs.  Fowler. 

An  agreement  to  pay  a  sum  equal  to  the 
interest  in  lieu  of  rent  does  not  give  a  privi- 
lege. 36  A.  276,  Friedler  vs.  Chotard. 

Lessee  not  entitled  to  privilege  for  dam- 
ages for  failure  to  repair  without  stating 
specific  amount.  35  A.  290,  Browne  vs. 
Clarke. 

LESSOR^S  PRIVILEGE  FOR  BUILDINGS 
USED  IN  VV^HOLE  OR  IN  PART  FOR  MERCAN- 
TILE PURPOSES  IS  LIMITED  TO  ONE  YEAR 
FROM  FAILURE  OR  DEATH  OF  LESSEE.   ACT 

128,  OF  1894,  p.  163. 

This  article  did  not  give  a  privilege  on 
slaves.    4  A.  144,  Cox  vs.  Myers. 

The  landlord  had  a  privilege  on  the  tools 
of  a  tradesman. 
Starkweather. 

Where  claim  for  rent  is  based  on  mere 
ocoupancy,  withovt  alleging  contract  of 
lease,  a  provisional  seizure  can  not  be  sus- 
tained.   7  A.  654,  Blanchard  vs.  Davidson. 

Marshall  can  not  tiake  away  property  oat 
leased  premises  without  paying  rent.  29 
A.  219,  Cooper  vs  Cappel;  5  A.  112,  Robb 
vs.  Wagner;  3218  and  notes;  (overruled  31 
A.  870,  Pickens  vs.  Webster,  and  27  A.  482, 
Case,  Receiver,  vs.  Kloppenburg.) 

Lessor ^s  privilege  is  not  restricted  by  C. 
P.  644.    30  A.  157,  Stewart  vs.  Lacoume. 

The  seizure  in  Stewart  vs.  Lacoume  oc- 
curred before  Act  79  of  1876  was  enacted, 
which  act  repeals  all  laws  on  the  same  sub- 
ject matter. 

N.  B. — According  to  the  reasoning  of 
this  case,  which  was  based  upon  the  acts  of 
1872  and  1874,  it  would  appear  that  C.  P. 
644,  as  amended  and  re-enacted  by  Act  79 
of  1876  (p.  123)  would  now  take  precedence 
over  2705. 

The  right  of  lessor  has  preference  over  all 
other  privileged  debts  such  as  expense  of 
last  illness,  law  charges,  etc.  1  R.  445, 
Qarretson  vs.  His  Creditors;  3  A.  704,  Hoey 
vs.  Hews.  See  27  A.  482,  Case  ^s.  Klop- 
penburg ;  31  A.  870,  Pickens  vs.  Webster. 

This  right  of  pledge  need  not  be  recorded, 
28  A.  453,  Johnson  vs.  Tacnan;  23  A.  605. 
Arick  vs.  Walsh  &  Boisseau;  20  A.  268:  21 
A.  563;  J2A.  268;  24  A.  143. 

Privilege  concurrent  with  others  on 
growing  crop.    3217  and  notes. 


Obligations  of  lessee  to  take  care  of  the 
property  as  a  good  administrator.  28  A. 
688,  Rufus  Waples  vs.  New  Orleans. 


The  right  of  pledge  does  not  prevent 
creditors  from  selling  thio^  subject  to  de- 
tention.   Creditors  i 
on  leased  premises. 
Webster. 


ing  thlogs  subject  to  de- 
;  may  seize  crop  growing 
.    81  A.  870,  Piclens  vs. 


Exemption— Printers'  type. 
Prather  vs.  Bobo. 


15  A.  524, 


A  partnership  Is  not  within  the  intend- 
ment of  the  exemption  law  and  hence  none 
of  the  property  of  a  partnership  is  exempt 
from  seizure.  30  A.  1280,  White  and  Bar- 
rett vs.  Heffner. 

Provisional  seizure  properly  dissolved 
where  lessee  offered  to  secure  the  rent  by 
delivering  cotton  the  day  before  the  rent 
became  due.    35  A.  890,  Browne  vs.  Clark. 

Waiver  in  favor  of  furnisher  of  supplies. 
Landlord  not  barred  from  enforcing  iiis 
lien.    186  U.  S.  338,  tfaloy  vs.  Bloch. 

Stipulation  not  to  underlet  is  for  the  ben- 
efit of  lessor.  No  other  person  can  take 
advantage  of  it.  3  A.  43,  Montecon  vs. 
Faures. 

The  pledge  does  not  authorize  lessor  to 
prevent  seizure  under  jl.  fa.  and  sale.  Case, 
Receiver,  vs.  Kloppenburg,  27  A.  482;  6  R. 
35;  6  N.  S.  614;  7  N.  S.  282;  14  A.  104,  560. 

Lessor^s  privilege  superior  to  supplies. 
43  A.  1078,  Carroll  vs.  Bancker. 

Privilege  lost  by  failure  to  seize  in  16 
days.    43  A.  1078,  Carroll  vs.  Bancker. 

The  transfer  of  lessor's  notes  in  pledge 
does  not  withdraw  from  him  the  right  of 
protecting  his  Interests  by  proceedings 
against  maker.  49  A.  1230,  O'Kelly  vs. 
Ferguson. 

The  right  of  pledge  covers  promissory 
note  belonging  to  lessee  and  found  on  leased 
premises.  31  A.  311,  Succession  of  Stone. 
See  Act  63  of  1874. 

Lessor's  privilege  covers  a  dock  In  the 
river  but  attachea  to  the  leased  premises. 
30  A.  1365,  Cochran  vs.  Ocean  Dry  Dock  Co. 

Exemptions  provided  for  by  C.  P.  644  and 
by  acts  1872  and  1874  do  not  apply  In  favor 
of  lessees  against  lessors.  30  A.  157,  Stew- 
art vs.  Lacoume. 

Forcible  removal  by  lessee  or  his  vendee 
of  property  subject  to  lessor's  privilege  is  a 
trespass.    29  A.  214,  Cooper  vs.  Cappel. 

Lessor  may  sue  lessee  at  same  time  on 
two  separate  leases  of  two  separate  pieces 
of  property.    31  A.  67,  Fox  vs.  McKee. 
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Of  the  Letting  Out  op  Things. 


Art.  2708. 


Art.  2706  [2676].   Id.  As  to  Effects  of  Third  Persons. 

This  right  of  pledge  includes,  not  only  the  effects  of  the  princi- 
pal lessee  or  tenant,  but  those  of  the  undertenant,  so  far  as  the  lat- 
ter is  indebted  to  the  principal  lessee,  at  the  time  when  the  proprie- 
tor chooses  to  exercise  his 'right. 

A  payment  made  in  anticipation,  by  the  undertenant  to  his 
principal,  does  not  release  him  from  the  owner's  claim. 

(Amended)  3218;  1988;  C.  X.  1763;  7  Toul,  n.  81  and  82;  7   A.  524,  Powers  vs. 
Floranoe;  18  L.  498;  6  R.  292;  15  A.  229;  18  A.  718;  24  A.  450. 

"  U«  der-tCQint "  is  sjnonomouB  with 
^*  under-lessee,''  and  goods  of  a  third  per 
son  contained  in  a  house  where  third  per- 
son pays  no  rent  are  liahle  to  seizure.  34 
A.  602,  University  Puhlishing  Co.  Vi. 
Piffet;  14  A.  503,  Twitty  vs.  Clarke. 


Where  sub-lessee  has  paid  his  rent  after 
it  U  due  his  property  is  not  subject  to 
seizure.  28  A.  284,  Campbell  vs.  Flower; 
18  A.  718,  Kittridge  vs.  Ribers;  22  A.  182. 
Sanarens  vs.  True. 

It  is  unlawful  for  landlord  or  lessee  of  a 
tenement  house  to  seize  for  rent  due  by 
sub-lessee  or  inmates  any  piano,  organ 
or  other  musical  Instrument  in  said  house 
which  is  hired  for  use  and  not  the  personal 
property  of  the  inmates  or  sub-lessee  afore- 
said.   Act  68  of  1874,  p,  112. 

To  make  sewing  machines  and  pianos 
liable  to  vendor's  privilege,  to  regulate  leas- 


ing of  movable  property  which  is  exempt 
from  seizure  and  to  repeal  existing  laws. 
62  of  1877,  Ex.  cession,  p.  102. 

An  agreement  to  pay  so  much  per  head 
per  day  for  stock  kept  in  a  stable  for  sale 
is  a  sub-lease.  33  A.  496-7-8,  King  vs. 
Harper. 

The  goods  of  a  sub-lessee  on  leased  prem- 
ises is  only  liable  for  rent  that  is  due  and 
(an  n«)t  be  held  for  future  rent  unless  an 
assumpsit  of  lease  is  shown.  22  A.  181, 
Sanarens  vs.  True. 

Where  there  is  no  rent  paid  by  occupant 
he  is  not  an"  under-tenant,  and  his  goods 
are  liable  for  rent  due  by  lessee.  34  A. 
602,  University  Publishing  Co.  vs.  Piffett. 

Sub-lessee^s  effects  are  liable  only  to  the 
extent  of  his  indebtednees  to  the  lessee. 
28  A.  234,  Campbell  vs.  Fowler. 


Art.  2707  [2667].    Id.    As  to  Effects  of  Third  Persons. 

This,  right  of  pledge  affects,  not  only  the  movables  of  the  lessee 
and  underiessee,  but  also  those  belonging  to  third  persons,  when 
their  goods  are  contained  in  the  house  or  store,  by  their  own  con- 
sent, express  or  implied. 

2708,  3218,  32«0;  14  A.  503;  18  A.  668;  19  A.  164;  28  A.  840. 


The  right  of  pledge  does  not  cover  prop- 
erty of  third  persons,  which  has  been  re- 
moved from  the  premises,  even  thoofi:h  the 
seizure  be  made  vrithin  the  fifteen  days. 
27  A.  87,  Merrick,  Race  &  Foster  vs.  La 
Hache. 


Lessor  has  no  rigl 
which  no  storage  is  a 
vs.  Florance. 


to  seize  soods  on 
ne.    7  A.  524,  Powers 


The  right  to  pursue  goods  of  third  per- 
sons is  personal  to  the  lessor.  Hence  sur- 
render by  lessee  gives  the  syndic  no  right 
over  the  goods  on  which  the  lessor  may 
have  such  privilege.  But  lessor  may  pro- 
ceed in  rem,  against  such  goods,  notwith- 
standing surrender  by  lessee.  11  M.  242, 
Ritchie  vs.  White. 


Lessor^B  privilege  for  the  payment  of  the 
rent,  rests  on  all  the  movables  found  on 
the  leased  premises,  without  reference  to 
whether  such  property  belongs  jointly  to 
the  partners  in  the  plantinc;  business,  or 
to  only  one  of  them.  21  A.  553,  Hynson  vs. 
Gordukes. 

Goods  of  third  persons  on  the  leased 
premises,  liable  to  seizure.  14  A.  603, 
Twitty  vs.  Clark;  34  A. 602,  University  Fub- 
bllshlng  Company  vs.  Piffet;  10  A.  718, 
Matthews  &  Flnley  vs.  Their  Creditors;^ 
A.  718,  Bazin  vs.  Segura;  20  A.  266,  Gleason 
&  McManus  vs.  Sheriff. 

Where  lessees,  who  are  a  partnershlp,f  orm 
a  corporation  without  knowledge  of  lessor, 
his  rights  are  unaffected.  45  A.  791,  Hen- 
derson et  al.  vs.  Meyer  et  al. 


Art.  2708  [2678].  Id  Things  Transiently  in  Leased 
Premises.  Movables  are  not  subject  to  this  right,  when  they 
are  only  transiently  or  accidentally  in  the   house,  store,  or  shop. 
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Art.  2709. 


Civil  Code  of  Louisuna. 


such  as  the  baggage  of  a  traveler  in  an  inn,  merchandise  sent  to  a 
workman  to  be  made  up  or  repaired,  and  effects  lodged  in  the  store 
of  an  auctioneer  to  be  sold. 

3260;  8L.  509;  Rea  y8.  Burt. 
28  A.  93,  Colemm  vs.  Fairbanks  &  Oilman.  | 

Art.  2709  [2679].  Id.  Continues  as  to  Lessee  Fifteen 
Days  After  Removal.  In  thejexercise  of  this  right,  the  lessor  may 
seize  the  objects,  which  are  subject  to  it,  before  the  lessee  takes 
them  away,  or  within  fifteen  days  after  they  are  taken  away,  if 
they  continue  to  be  the  property  of  the  lessee,  and  can  be  identi- 
fied. 

C.  p.  288;  27  A.  88;  22  A.  210;  16  A.  350,  Desbau  V9.  Pickett;  Act  44  of  1882,  p. 
56;  43  A.  1078,  Carroll  vs.  Banker. 

Where  lessees,  who  are  partnership,  form 
a  corporation,  without  knowledge  of  lessor, 
his  rights  are  unaffected.  45  A.  791,  Hen- 
derson et  al.  vs.  Meyer  et  al. 

Goods  of  third  person  in  leased  store, 
consigned  to  be  sold  at  a  tixed  price,  are 
liable  for  rent.  35  A.  625,  Goodrich  vs. 
Bodley. 

28  A.! 
man. 


3,  Coleman  vs.  Fairbanks  &  Gil- 


If  a  third  person  remove  before  seizure 
the  privilege  is  gone.  27  A.  88,  Merrick  et 
al.  vs.  Hache. 

Privilege  prescribed  after  fifteen  days. 
€.  P.,  288;  29  A.  465,  Conrad  vs.  Palzelt; 
8  A.  373,  Farnet  et  al.  vs.  Creditors. 

A  purchaser  at  sheriff's  sale  of  the  unex- 
pired term  of  a  coal  mining  lease  takes  the 
lessee's  place  under  the  lease  standing  In 
no  higher  place  in  any  respect,  andlike  the 
tenant  is  liable  for  all  taxes  on  improve- 
ments placed  by  himself  on  the  land.  16 
Fed.  Rep.  373,  In  re  Huddell  and  other 
Bankrupts. 

Lessees  can  not  sue  among  themselves  for 
a  partition  of  things  leased.  1310. 

Abandonment  by  lessee  of  lease.  See  2729 
and  notes. 

Lessee  can  not  dispute  landlord's  title 
when.  Ill  U.  S.,  276,  Rector  vs.  Gibbons;  18 
Wal.  451;  Lucas  vs.  Brooks;  37  A.  732. 
Hanson  vs.  Allen;  11  A.  632.  Williams  vs 
Douglas  et  al. ;  2  R.  463;  10  L.  360. 

Lessee  is  not  a  third  possessor  in  the  or- 
dinary sense.  32  A.  202,  Penn  vs.  Citizens' 
Bank. 


Lessee  sued  for  damages  after  termina- 
tion of  lease  may  dispute  title.  30  A.  489, 
Burbank  vs.  Harris. 

Parol  proof  is  admissible  to  show  the 
purpose  for  which  the  premises  are  leased. 
39  A.  768,  Railroad  Company  vs.  Darms. 

Lessor's  privilege  on  sugar  and  molasses 
crop  lost  after  Afteen  days  if  shipped  to  the 
merchant.    43  A.  1079,  Carroll  vs.  Banker. 

Lien  of  a  factor  subordinate  to  lessor. 
43  A.  1194,  Carroll  vs.  Banker. 

The  fact  that  a  party  has  transferred  cer- 
tain notes  held  by  him  to  another  as  col- 
lateral does  not  prevent  him  from  protect- 
ing his  interest  against  the  maker.  49  A. 
1230,  O'Kelly  vs.  Ferguson. 

Simulated  sale  does  not  defeat  the  lessor's 
Hen.    81  A.  427,  Washburn  vs.  Frank. 

Sale  by  lessee  to  one  of  his  creditors,  col- 
lusively  made  to  defraud  lessor,  invalid  as 
to  him.    30  A.  202,  Worrell  vs.  Vickers. 

Lessor's  lien  is  prescribed  after  lifteen 
days  when  goods  are  removed.  29  A.  465, 
Conrad  vs.  Patzelt;  27  A.  3^,  Langsdorf 
vs.  LeGardeur. 

Goods  of  a  third  person  can  not  be  seized 
after  they  have  been  removed.  28  A .  432, 
Bailey  vs.  Quick;  27  A.  87,  Merrick,  Race 
&  Foster  vs.  La  Hache;  26  A.  630,  Huges 
vs.  Caruthers. 

Lien  continues  for  fifteen  days  only  when 
property  continues  to  belong  to  lessee.  26 
A.  512,  Silliman  vs.  Short. 


SECTION  3. 
Of  the  Obligations  and  Rights  of  the  Lessee, 


Art,  2710  [2680].     Lessee's  Obligations.    The  lessee  is 
bound : 
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Art.  2713. 


1.  To  enjoy  the  thing  leased  as  a  good  administrator,  accord- 
ing to  the  use  for  which  it  was  intended  by  the  lease. 

2.  To  pay  the  rent  at  the  terms  agreed  on. 

2698;  C.  N.  1728;  2  N.  S.  451;  13  L.  194;  9  A.  527;  14  A.  432;  15  A.  323;  20  A.  366» 


A  house  rented  for  a  store  can  not  be  used 
for  a  kitchen.    7  R.  206,  CofHn  vs.  Scott. 

Lessee  contracting  with  an  agent  can  not 
when  sued  dispute  his  authority.  26  A.  581, 
Rochmanv^.  Lewis. 

Lessee  in  possession  can  not  dispute  les- 
sor's title.    See  note  to  2709. 


27  A.  379, 
feres  et  al. 


1  Wilkinson  et  al.  vs.  Dai- 


Lessee  can  not  make  material  alterations 


in  leased  premises  without  express  permis- 
sion.   26  A.  402,  Denechaud  vs.  Trisconi^ 

Lessee  liable  for  damages  which  he  does^ 
or  suffers  to  be  done,  to  leased  property. 
28  A.  688,  Waples  vs.  City  of  New  Orleans. 

Where  lease  is  silent  as  to  intended  use, 
parole  is  admissible  to  show  it.  Circum- 
stances and  business  of  the  parties  and  the 
situation  and  previous  use  of  premises  will 
control  it.    39  A.  766,  R.  R.  Co.  vs.  Darms. 


Art.  2711  [2681].  Use  of  Thing  Leased.  If  the  lessee 
makes  another  use  of  the  thing  than  that  for  which  it  was  intended^ 
and  if  any  loss  is  thereby  sustained  by  the  lessor,  the  latter  may 
obtain  the  dissolution  of  the  lease. 

The  lessee,  in  that  case,  shall  be  bound  to  pay  the  rent,  until 
the  thing  is  again  leased  out ;  and  the  lessee  is  also  liable  for  all 
the  losses  which  the  owner  may  have  sustained  through  his  mis- 
conduct. 


2698;  7  M.  710,  Guillot  vs.  Armitage,  C.  X.  1729;  1  A.  421;  18  A.  701;   Poth. 
de  Lonage. 


Cont. 


Wliere  morts:agee  is  seeldng  to  sell,  lessee 
can  not  intervene  to  prevent,  must,  if  lease 
is  recorded,  await  events.  35  A.  83,  Carroll 
vs.  Cliaffe,  Syndic. 

Where  the  improper  use  is  enjoined  and 
no  damage  has  been  done,  court  may  use  its 
discretion  and  refuse  to  rescind.  39  A.  769, 
Railroad  Company  vs.  Darms;  C.  N.  1729, 
Troplong  Louage,  n.  316. 

If  the  lessee  abandon  the  lease  he  is  im- 
mediately liable  for  the  rent  of  the  whole 
term.  2N.  S.  4^1,  Christy  vs.  Casanave; 
13  L.  194,  Reynolds  vs.  Swain. 

Sale  of  unexpired  lease  at  syndic  sale.  11 
A.  433,  Bartelset  al.  vs.  Their  Creditors;  14 


A.   218,   D^Aquin  vs.   Armant;  17  A.   174^ 
Syndic  vs.  Datas. 

Lessee  can  not  be  made  to  pave  sidewalk » 
13  L.  318,  Municipality  No.  2  vs.  Currell 
et  al. 

[n  a  suit  for  damages  after  dissolution  of 
lease  the  lessee  may  contest  lessor's  title. 
30  A.  487,  Burbank  vs.  Harris. 

Lessor  may  recover  from  lessee  damages 
caused  by  the  latter's  wrongful  retention  of 
the  premises  after  the  dissolution  of  lease. 
37  A.  904,  Harvey  vs.  Pflug. 

Where  no  injury  has  been  caused  by  the 
unauthorized  use  the  court  may  refuse  tp. 
dissolve  lease.  39  A.  766,  N.  O.  and  C.  R. 
R.  Co   vs.  Darms. 


Art.  2712  [2682],  Non-Payment  of  Rent.  The  lessee 
may  be  expelled  from  the  property  if  he  fails  to  pay  the  rent  when 
it  becomes  due. 


2  N.  S.  631,  Dressen  vs.  Cox;  12  L.  361 ;  1  A.  180;  14  A.  432. 


Attorney's  fees  due  only  to  time  of  disso- 
lution.   Rent  may  be  demanded  up  to  time 


of  return  of  property. 
McKee. 


31  A.  67,  Fox  vs. 


Art.  2713  [2683].  Ejectment  Proceedings.  When  the 
lessor  has  given  notice  to  the  lessee,  in  the  manner  directed  by  law, 
to  quit  the  property,  and  the  lessee  persists  in  remaining  on  it,  the 
lessor  may  have  him  summoned  before  a  judge  or  a  justice  of  the 
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•peace,  and  condemned  to  depart ;  and  if,  three  days  after  notice  of 
the  judgment  he  has  not  obeyed,  the  judge  or  a  justice  of  the  peace 
may  order  that  he  shall  be  expelled  and  that  the  property  shall  be 
cleared  by  the  sheriff  or  constable,  at  his  expense. 

The   mode   of   proceeding    in  such  cases  is  provided  for  by 
special  laws. 

(Amended)  2686;  2687;  8  X.  S.  563;  1  A.  180;  Acts  1855,  p.  343;  R.  S.  2165,  2166. 


Assignee  of  lessor  bas  same  remedy. 
N.  S.  663,  Walker  vs  Vanwickle  et  al. 


8 


No  limitation  as  to  value  of  lease.  2  R. 
S85,  Kennedy  vs.  Downey.  But  see  R.  S. 
-2156  et  seq, 

•    Defendant  must  appeal — can  not  enjoin 
judgment  in  the  District  Court.    6  R.  43. 

Wbere  tenant  remains  in  possession  after 
the  lease  has  been  cancelled  by  mutual  con- 
sent, he  will  be  decreed  to  pay  the  same 
fent  as  before.  5  A.  36,  Carrollton  R.  R. 
Co,  vs   Winthrop. 


This  article  gives  justices  same  power  as 
under  the  Engush  statutes  of  forcible  entry 
and  detainer.  2  R.  285,  Kennedy  vs. 
Downey. 

In  ejectment  cases  appeals  from  city 
courts  of  New  Orleans  are  triable  in  Civil 
District  Court  in  vacation.  37  A.  843, 
State  ex  rel.  Mott  vs.  Judge. 

Ejectment  proceedings  are  summary; 
and  prayer  to  cite  defendant  instead  of  noti- 
fy him  does  not  make  proceedings  ordi- 
nary. Mandamus  lies  to  compel  judge  to 
try  summarily.  38  A.  499,  State  ex  rel. 
Bank  vs.  Judge. 


Art.  2714  [2684].  Id.  The  sheriflf  or  constable  charged  with 
the  execution  of  this  order,  may  force  the  doors  and  windows,  if 
they  are  shut,  and  seize  and  sell  such  portion  of  the  effects  of  the 
lessee  as  may  be  necessary  to  pay  the  costs. 

Art.  2715  [2685].  Repairs.  The  lessee  is  bound  to  cause 
all  necessary  repairs  to  be  made  which  it  is  incumbent  on  lessees 
.to  make,  unless  the  contrary  hath  been  stipulated. 

5  L.  482,  Senac  vs.  Prltchard;  C.  N.  1754. 

Art.  2716  [2686].  Repairs  due  by  Lessee.  The  repairs, 
which  must  be  made  at  the  expense  of  the  tenant,  are  those  which, 
during  the  lease,  it  becomes  necessary  to  make : 

To  the  hearth,  to  the  back  of  chimneys  and  chimney  casing. 

To  the  plastering  of  the  lower  part  of  interior  walls. 

To  the  pavement  of  rooms,  when  it  is  but  partially  broken,  but 
not  when  it  is  in  a  state  of  decay. 

For  replacing  window  glass,  when  broken  accidentally,  but  not 
when  broken  either  in  whole  or  in  their  greatest  part  by  a  hail 
storm  or  by  any  other  inevitable  accident. 

To  windows,  shutters,  partitions,  shop  windows,  locks  and 
hinges,  and  everything  of  that  kind,  according  to  the  custom  of  the 
place. 

19(>6;  2693;  4  L.  160;  C.  N.  1754;  Poth.  Cont.  de  Louage,  n.  214. 

Destruction  of  fences,  ditches,  etc.,  by 
overflow  is  an  inevitable  accident.  43  A. 
381,  Payne  Jr.  vs.  James  &  Trager. 

Art.  2717  [2687].  Id.  Accidents  or  Decay.  The  expenses 
of  the  repairs,  which  unforeseen  events  or  decay  may  render  neces- 
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sary,  must  be  supported  by  the  lessor,  though  such  repairs  be  of  the 
nature  of  those  which  are  usually  done  by  the  lessee. 

2697;  2719;  C.  N.  1755  (llh);  Poth.  Cont.  de  Louage,  n.  219;  14  L.  501. 

If  lessee  remafn  in  the  building  notwith-  I  Lessee  can  not  make  repairs  at  tbe  ex- 
standing  lessor  leaves  tbe  propety  in  a  bad  I  pense  of  lessor  without  putting  in  default, 
condition,  he  is  bound  for  the  rent.    3S  A.  269 i;  21  A.  220,  Favrot  vs.  Mettler. 
744,  Mulhaupt  et  al.  vs.  Enders.  | 

Art.  2718  [2688].  **  The  Cleaning  of  Wells  and  Neces- 
saries.'* The  cleaning  of  wells  and  necssaries  shall  be  at  the 
expense  of  the  lessor,  unless  the  contrary  has  been  stipulated. 

C.  N.  1756  (lit.);  Poth.  Cont.  Louage,  n.  222. 

Art.  2719  [2689].  Inventory:  Return.  If  an  inventory  has 
been  made  of  the  premises  in  which  the  situation,  at  the  time  of 
the  lease,  has  been  stated,  it  shall  be  the  duty  of  the  lessee  to  deliver 
back  everything  in  the  same  state  in  which  it  was  when  taken  pos- 
session of  by  him,  making,  however,  the  necessary  allowance  for 
wear  and  tear  and  for  unavoidable  accidents. 


2710;  2717;  C.  N.  1730. 

Written  stipulation  to  same  effect.  45  A 
881.  Payne  vs.  James  &  Trager. 

Overflow  i9  an  unavoidable  accident. 
It  I  elieves  from  repairs  but  not  from  pay- 
ment of  the  rent.    lb. 


Not  when  fences  and  ditches  are  injured 
by  oversow,  which  is  ^^unavoidable  acci- 
dent." 43  A.  381,  Payne  Jr.  vs.  James  & 
Trager. 


Art.  2720  [2690].   Presumption  of  Qood  Condition.   If  no 

inventory  has  been  made,  the  lessee  is  presumed  to  have  received 
the  thing  in  good  order,  and  he  must  return  it  in  the  same  state  ,^ 
with  the  exceptions  contained  in  the  preceding  article. 

C.  N.  1731 ;  20  A.  366;  Poth.  Cont.  de  Louage,  n.  197. 

Art.  2721  [2691] .     Liability  of  Lessee  for  Injuries.    The 

lessee  is  only  liable  for  the  injuries  and  losses  sustained  through 
his  own  fault. 

2716;  C.  N.  1735;  Foth.  Cont.  de  Louage,  n.  193  et  194;  45  .A  381,  Payne,  Jr.,  vs. 
James  &  Trager. 

Must  give  notice  of  instructions  by  per-  I 
Bonal  notice  or  publication.  C.  P.  48.  | 

Art.  2722  [2692].  Id.  Waste.  He  is,  however,  liable  for 
the  waste  committed  by  the  persons  of  his  family,  or  by  those  to- 
whom  he  may  have  made  a  sublease. 

C.  X.  1735. 

Art.  2723  [2693].  Id.  Destruction  by  Fire.  He  can  only 
be  liable  for  the  destruction  occasioned  by  fire,  when  it  is  proved 
that  the  same  has  happened  either  by  his  own  fault  or  neglect,  or 
by  that  of  his  family. 

Contra  11  Toul.  206,  n.  154. 
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Art.  2724  [2694].  Id.  Encroachments.  It  is  the  duty 
of  a  farmer  of  a  predial  estate,  to  prevent  the  same  being  en- 
croached upon,  and  in  case  of  such  encroachment,  to  give  notice  to 
the  proprietor,  in  defect  of  which  he  shall  be  liable  in  damages. 

2704;  C.  P.  48. 

Art.  2725  [2696].  Sub-Lease.  The  lessee  has  the  right 
to  underlease,  or  even  to  cede  his  lease  to  another  person,  unless 
this  power  has  been  expressly  interdicted. 

The  interdiction  may  be  for  the  whole,  or  for  a  part ;  and  this 
clause  is  always  construed  strictly. 

37  A.  587,  Lehman  v«.  Dreyfous;  6  L.  100,  Barron  vs.  Duncan:  4  A.  40;  8  A.  399. 


No  valid  8ublea$>e  of  premises  can  be 
made  without  the  consent  of  lessor  when 
lease  prohibits  subleasing  of  the  premises 
without  lepsor's  consent.  46  A.  1174,  Meyer 
&  Bro.  vs.  Rothschild  &  Co. 

Insolvents  leased  a  hotel  for  one  year  for 
$15,000—  payable  in  monthly  installments 
of  $1250.  After  the  third  month  the  lease 
was  sold  by  order  of  court,  and  the  lessor 
bought  it.    Held  that  the  lease  was  extin- 


guished by  confusion.  11  A.  433,  Bartels 
vs.  Creditors;  14  A.  217,  D'Aquln  vs.  Ar- 
mani; 17  L.  174,  Brinton,  Syndic,  vs.  Datas; 
37  A.  587,  Lehman  &  Co.  vs.  Dreyfus. 

But  a  sale  of  lease  differs  from  underlet- 
ting and  the  vendor  loses  his  privilege  as 
lessor.    1  N.  S.  379,  Norton  vs.  Ormsby. 

Sale  of  occupancy  of  the  unexpired  term 
does  not  bind  for  rent.  39  A.  743,  Walker 
Syndic  et,  al.  vs.  Dohan. 


Art.  2726  [2697[.  Removal  of  Improvements  and  Ad- 
ditions. The  lessee  has  a  right  to  remove  the  improvements  and 
additions  which  he  has  made  to  the  thing  let,  provided  he  leaves  it 
in  the  state  in  which  he  received  it. 

But  if  these  additions  be  made  with  lime  and  cement,  the  les- 
sor ma}^  retain  them,  on  paying  a  fair  price. 

2  R  66;  1  A.  421 ;  13  A.  274;  18  A.  614. 


A  builder  who  contracts  with  lessee  for 
improvement  has  no  privelege  or  lien. 
There  is  no  privity.  2  R.  66,  Sewall  vs. 
Duplessis,  2743. 

Fair  estimate  of  improvements.  32  A. 
202,  203,  Penn  vs.  Citizens'  Bank. 

Where  it  is  agreed  that  the  fixtures  of 
the  tenant  shall  remain  on  the  place  after 
expiration  of  lease,  lessor  must  pay  for 
them.  The  compensation  to  be  the  actual 
co»tofthe  machinery  and  fixtures.  36  A. 
888,  Ross  vs.  Zuntz. 

Prohibition  to  sublet  is  construed  strictly 
against  lessee.  4  A.  40.  Jacob  vs.  Davis; 
8  A.  399,  Prieur  vs.  Depouilly  et  al. 

The  prohibition  to  the  lessee  to  sublet  is 
not  binding  on  third  party  who  subleases, 
unless  lease  is  recorded.  23  A.  387,  Arent 
vs.  Bone,  et  al. 

A  lessor  who  has  consented  to  a  sublease 


by  the  lessee,  can  not  afterwards  hold  sub- 
tenant liable  as  a  third  person,  and  claim 
Hen  and  privilege  on  his  property.  24  A. 
450,  Freeland  vs.  Hyllested  &  Co. 

Xo  valid  sublease  can  be  made  where 
lease  prohibits.  46  A  1174,  Meyer  &  Bro., 
vs.  Rothschild  &  Co. 

Owner  is  not  compelled  to  talse  iessee^A 
improvements.  32  A.  371,  in  re  Morgan  R. 
R.  Co.;  36  A.  894,  Ross  vs.  Zuntz. 

Lessee  remains  owner  of  improvements 
erected  by  him  under  an  agreement  that 
lessor  shall  buy  th^m  at  the  termination  of 
the  lease  at  a  price  to  be  agreed  on.  36  A. 
767,  Allen,  West  &  Bush  vs.  Ins.  Co. 

If  lessen  agrees  that  the  Improvements 
made  by  him  shall  remain  at  the  termina- 
tion of  the  lease  he  will  still  be  entitled  to 
the  cost    thereof  as  compensation.    36  A, 

8S8,  Ross  vs.  Zuntz. 


SECTION  4. 
Of  the  Dissolution  of  Leases. 

Art.  2727  [2698].  Termination  of  Lease— 1.  By  Lapse 
of  Time.  The  lease  ceases  of  course,  at  the  expiration  of  the  time 
agreed  on. 

1S17;  2rt8(J:  C.  N.  1737;  Duranton  Cont.  de  Louage,   L.  3..  T.  8.   n.   116;  7  Toul.  n. 
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Lessor's   right  to  re-enter.    36  A.  333, 
Johnson  vs.  Meyer. 


Lease  at  will  Is  dissolved  by  tender  of 
keys  after  legal  notice.  2  N.  S.  1-9,  Chal- 
mers vs.  Vlgnaud's  Syndic. 


Art.   2728  [2699].  Id.  2.  By  Loss  of  Thing.     It  is  also 
dissolved  by  the  loss  of  the  thing  leased. 

2219;  2097;  2698;  14  L.  501 ;  C.  N.  1741;   45  A.  1547,  Meyers  et  al.  vs.  Henderson  et 
al.;  Poth.  Con.  Louage,  n.  65. 

Where  it  is  only  partly  deftroji  ed  or  for  a 
part  of  the  term.  Poth.  Cont.  de  Loiiage, 
p.  294;  7  Toiil.  529. 

Art.  2729  [2700].  Id.  3.  By  Breach  of  Obligation.    The 

neglect  of  the  lessor  or  lessee  to  fulfil  his  engagements,  may  also 
give  cause  for  a  dissolution  of  the  lease,  in  the  manner  expressed 
concerning  contracts  in  general,  except  that  the  judge  can  not  or- 
der any  delay  of  the  dissolution. 

10  L.  23,  Chase  vs.  Turner;  4  A.  40. 

If  lessee  abandon  lease,  l»^8sor  may  take  By  the  abandonment  rent  for  the  whole 
possession  and  sublet  without  forfeiting  term  becomes  due.  2  X.  S.  450,  Christy  vs. 
rent.    20  A.  639,  Ledoux  vs.  Jones.  Casanave;  13  L.  19 i,  Reynolds  vs.  Sevain. 


Art.  2730  [2701].  Id,  4.  By  Termination  of  Usufruct 

A  lease  made  by  one  having  a  right  of  usufruct,  ends  when  the 
right  of  usufruct  ceases. 

The  lessee  has  no  right  to  an  indemnification  from  the  heirs 
of  the  lessor,  if  the  lessor  has  made  known  to  him  the  title  under 
which  he  possessed. 

2681. 

Art.  2731  [2702] .  Death  of  Lessor  or  Lessee.  A  con- 
tract  for  letting  out  is  not  dissolved  by  the  death  of  the  lessor,  nor 
by  that  of  the  lessee ,  their  respective  heirs  are  bound  by  the  con- 
tract. 

2766;  C.  X.  1742;  Poth.  Cont.  de  Louage,  n.  277,  2S0. 


Art.  2732  [2703].  Occupation  by  Lessor.  The  lessor 
can  not  dissolve  the  lease  for  the  purpose  of  occupying  himself  the 
premises,  unless  that  right  has  been  reserved  to  him  by  the  con- 
tract. 


If  the  lessee  remain  In  pofsession  after 
term  has  expired  he  is  bound  for  same  for 
usual  term.    6  Toul.  33. 


Art.  2733  [2704],  Safe  of  Thing  Leased.  If  the  lessor 
sells  the  thing  leased,  the  purchaser  can  not  turn  out  the  tenant 
before  his  lease  has  expired,  unless  the  contrary  has  been  stipu- 
lated in  the  contract. 

50  A.  787,  Railroad  Co.  vs.  Mrs.  Hinds  and  Husband;  O.  C,  p.  380,  a.  44;  C.  X. 
1743;  Poth.  Cont.  de  Louage,  n.  62, 101,  288,  289,  292;  11  A.  95. 
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It  seems  vendee  may  recover  rent  not 
due  on  such  lease.  I  N.  S.  264,  Clague  vs. 
Townsend  et  a). 

Lease  to  affect  third  persons  should  he 
recorded.    3  A.  192,  Brown  vs.  Matthews. 

Unless  reduced  by  writing,  the  purchaser 
takes  property  unaffected  by  lease;  2741, 
2016;  9  A.  601,  Brown  vs.  Martin  and 
Crenshaw. 

Subtenant  U  not  affected  by  the  prohibi- 
tion to  sub- lease  unless  it  has  been  re- 
corded.   23  A.  387,  Arent  ys.  Bone. 

Purchaser  of  property  responsible  to 
tenant  for  acts  done  before  the  formal  title 
Is  passed  where  the  lease  is  recorded.  49 
A.  1029,  Henrichs  vs.  Fund  et  al. 

Plaintiff  (a  purchaser)  has  the  right  to 
eject  on  16  days  notice  after  expiration  of 
lease.    44  A.  256,  Oodcheaux  vi  Bauman. 


Right  of  occupancy  may  be  judlcialljr 
sold  Instead  of  the  lease.  Purcha^r  wou  d 
not  be  bound  for  the  ren**,  but  would  lose 
his  right  if  rent  were  not  paid.  39  A.  743^ 
Walker  et  al.  vs.  Dohan. 

Lease  of  movable  property  is  not  dis- 
solved by  the  sale  thereof.  36  A.  146^ 
Hardy  vs.  Lemons. 

If  the  lease  is  sold  under  execution  the 
bid  is  simply  a  premium  for  the  privilege 
of  stepping  into  the  lessee's  shoes,  with  the 
rights  and  obligations  conferred  by  the 
lease.  37  A.  587,  Lehman  &  Co.  vs.  Drey- 
fus. 

The  purchaser  of  an  unrecorded  lease 
sold  under  execution  i<4  entitled  io  the  rents 
accruing  subsequent  to  execution,  even 
though  lesFee  has  prepaid  the  rent  or  given 
bis  negotiable  notes  for  It.  30  A.  436,  Sum- 
mers vs.  Brannlns  &  Clark. 


Art.  2734  [2705],    Occupation  by  Lessor:     Indemnity 

to  Lessee.  If  the  les.sor  has  reserved  to  himself  in  the  agree- 
ment, the  right  of  taking  possession  of  the  thing  leased  whenever 
he  should  think  proper,  he  is  not  bound  to  make  any  indemnifica- 
tion to  the  lessee,  unless  it  be  specified  by  the  contract ;  the  lessor 
is  only  bound  in  that  case,  to  give  him  the  legal  notice  or  warning 
prescribed  in  article  2686. 


Where  no  time  Is  fixed  for  termination  of 
lease,  lessor  may  terminate  at  any  reasona- 
ble period  of  the  year.  42  A.  905.  Long  vs. 
Key. 


Lessee  can  not  retain  possession  until  be 
**  can  effect  a  settlement  xcdh  lessor.  Ibid, 


Art.  2735  [2706] .    Sale  of  Thing  Leased :   Indemnity. 

If  it  has  been  agreed  by  the  parties,  at  the  time  the  lease  was  made,, 
that  in  case  the  property  was  sold  the  purchaser  should  be  at  lib- 
erty  to  take  immediate  possession,  and  if  no  indemnification  has 
been  stipulated,  the  lessor  shall  be  bound  to  indemnify  the  lessee 
in  the  following  manner. 

C.  N.  1744  (lit.). 

Art.  2736  [2707].  Id.  Amount  of  Indemnity:  House 
or  Room.  If  it  be  a  house,  room  or  shop,  the  lessor  shall  pay  as 
indemnification  to  the  evicted  tenant  a  sum  equal  to  the  amount  of 
the  rent,  for  the  time,  which,  according  to  article  2686,  is  to  elapse 
between  the  notice  and  the  going  out. 

C.  N.  1745;  Poth.  Cont.  de  Louage,  n.  837. 

Art.  2737  [2708].    Id.    Id.    Predial  Estate.     If  it  be  a 

predial  estate,  the  indemnification  to  be  paid  by  the  lessor  to  the 
evicted  farmer,  shall  be  the  third  of  the  price  of  the  rent,  during 
the  time  which  has  yet  to  elapse. 


C.  N.  1746  (lit.). 
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Art.  2738  [2709].    Id.    Id.    manufactures,  nines,  etc. 

The  quantum  of  damages  shall  be  determined  by  skillful  men, 
when  the  controversy  relates  to  manufactures,  mines  and  things  of 
that  kind,  which  require  great  disbursements. 

C.  N.  1747;  Poth.  Cont.  de  Loiiao^e,  n.  358. 

Art.  2739  [2710].    Notice  to  Vacate  by  Purchaser.    The 

purchaser  who  wishes  to  use  the  right  reserved  by  the  lease,  is 
moreover  bound  to  give  previous  notice  to  the  tenant,  according  to 
article  2686. 

The  farmers  of  predial  estates  shall  have  one  year's  notice. 

C.  N.  1748;  Poth.  Cont.  de  Loiiage,  n.  297  et  300. 

Art.  2740  [2711].  Prepayment  of  Indemnity,  Previous 
to  the  expulsion  of  a  farmer  or  tenant,  the  before  prescribed  in- 
demnifications must  be  paid  to  him,  either  by  the  lessor,  or  in  his 
default  by  the  new  purchaser. 

(As  amended  by  Act  87  of  1871,  p.  202);  C.  N.  1749  (lit.). 

Art.  2741  [2712].    No  Indemnity  when  Lease  Verbal, 

If  the  lease  has  not  been  reduced  to  writing,  the  purchaser  can  not 
l)e  compelled  to  give  any  indemnification. 

2733;  C.N.  1750;  9  A.  604. 

Art.  2742  [2713].  Purchase  of  Estate  Subject  to  Re- 
demption. A  person  who  has  purchased  an  estate,  the  former 
proprietor  of  which  has  reserved  by  contract  the  right  of  redemp- 
tion, can  not  turn  out  the  lessee,  until,  by  the  expiration  of  the 
time  fixed  for  the  redemption,  the  purchaser  becomes  the  irrevoca- 
ble owner. 

2573;  O.N.  1731. 

Art.  2743  [2714].  Loss  of  Crops  through  Extraordinary 
Accidents:  Abatement  of  Rent.  The  tenant  of  a  predial  estate 
can  not  claim  an  abatement  of  the  rent, under  the  plea  that,during  the 
lease,  either  the  whole,  or  a  part  of  his  crop,  has  been  destroyed  by 
accidents,  unless  those  accidents  be  of  such  an  extraordinary  nature, 
that  they  could  not  have  been  foreseen  by  either  of  the  parties  at 
the  time  the  contract  was  made;  such  as  the  ravages  of  war  extend- 
ing over  a  country  then  at  peace,  and  where  no  person  entertained 
any  apprehension  af  being  exposed  to  invasion  or  the  like. 

But  even  in  these  cases,  the  loss  suffered  must  have  been  equal 
to  the  value  of  one-half  of  the  crop  at  least,  to  entitle  the  tenant  to 
an  abatement  of  the  rent. 

The  tenant  has  no  right  to  an  abatement,  if  it  is  stipulated  in 
the  contract,  that  the  tenant  shall  run  all  the  chances  of  all  foreseen 
^nd  unforeseen  accidents. 

2397;  C.  N.  1769, 1770;  3  Kent  465;  6  A.  279;  10  A.  162;  21  A.  635;  23  A.  470. 
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Overflow  of  river  not  of  such  an  extraor- 
dinary nature  as  to  cause  abatement  of  rent. 
16  A.  162,  V^inson  vs.  Graves;  33  A.  723, 
Jackson  vs.  Michie  et  al. ;  45  A.  381,  Payne 
vs.  James  &  Trager;  46  A.  524,  Holllngs- 
worth  vs.  Atkins  Bros.;  12a  U.  S.  707,  Vit- 
erbo  vs.  Fried  lander. 


Lessor  must  bear  cost  of  repairs  caused 
by  overflow.  46  A.  515,  Hollini^worth  vs. 
Atkins  Brothers;  45  A.  381,  Payne  Jr.  vs. 
James  &  Trager. 


Art.  2744  [2715].     Id.    After  Oathering  of  Crop.     The 

tenant  can  not  obtain  an  abatement,  when  the  loss  of  the  fruit  takes 
place  after  its  separation  from  the  earth,  unless  the  lease  gives  to 
the  lessor  a  portion  of  the  crop  in  kind;  in  which  case,  the  lessor 
ought  to  bear  his  share  of  the  loss,  provided  the  tenant  has  com- 
mitted no  unreasonable  delay  in  delivering  his  portion  of  the  crop. 

C.  N.  1771. 


CHAPTER  3. 

Of  the   Letting  out  of  Labor  or  Industry, 

Art.  2745  [2716].  Three  Sorts  of  Leases  of  Labor.  Labor 
may  be  let  out  in  three  ways : 

1.  Laborers  may  hire  their  services  to  another  person. 

2.  Carriers  and  watermen  hire  out  their  services  for  the  con- 
veyance either  of  persons  or  of  goods  and  merchandise. 

3.  Workmen  hire  out  their  labor  or  industry  to  make  build- 
ings or  other  works. 

163;  164;  2746;  2751;  2757;  C.  X.  1779;  Poth.  Oont.  de  Louage,  n.  10. 

Where  note  is  given  for  future  services 
non-payment  of  note  justifies  refusal  to  per- 
form.   5  A.  163,  Cooley  vs.  Doherty. 


SECTION  1. 


Of  the  Hiring  of  Servants  and  Laborers. 

Art.  2746  [2717].    Time  or  Enterprise  Limited.    A  man 

can  only  hire  out  his  services  for  a  certain  limited  time,  or  for  the 
performance  of  a  certain  enterprise. 

Spanish  Code,  1583;  164;  C.  X.  1780  (lit.);  Poth.  Cont.  de  Louage,  n.  63,165,  166, 
168, 175  and  372;  6  Toul.  192. 


A  bound  servant  may  be  compelled  to 
serve.    He  sells  his  services.    164,  170. 

Engagement  can  not  last  longer  than  five 
years.    167. 

Where  compensation  was  to  be  referred 
to  an  architect,  and  architect  refuses,  the 
builder  can  recover  on  a  quantum  meruit. 
J6  Fed.  899,  Batchelor  vs.  Kirkbride. 


Master.  Liability  for  not  knowing  and 
Informing  servant  of  the  danger  of  electric 
wires.  41  A.  964,  Myhan  vs.  Louisiana 
Electric  Light  and  Power  Co. 

An  engagement  at  so  much  per  month, 
'* which  will  be  $1100  for  eleven  months,'" 
is  an  engagement  for  eleven  months.  36  A. 
202,  Miller  vs.  Gidiere  &  Marmande. 


Art.   2747  [2718].    Dismissal  or  Quitting  of  Henials. 
Servants.     A  man  is  at  liberty  to  dismiss  a  hired  servant  attached 
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to  his  person  or  family,  without  assigning  any  reason  for  so  doing. 
The  servant  is  also  free  to  depart  without  assigning  any  cause. 

45  A.  1343,  Tete  vs.  Lanaux;  Trop.  Louage,  N.  841;  25  Laurent,  p.  541 ;  Trop.  Pre- 
scription, N.  975. 

man  vs.  N.  O.  Cotton  Press  Co. ;  36  A.  680, 
Alba  vs.  Moriarity  &  Co.;  25  Laurent  609; 
41  A.  307,  Lalande  vs.  Aldrieh. 

Employees  of  vessels  leaving  before  ex- 
piration of  term  of  service.    R.  S.  915. 

Enticing  away  labor.    Act  138  of  1890.  , 

Ground  of  discharge.    23  Chicago  Legal 
News,  247. 


This  article  applies  to  cooks.    11  M.  195, 
Betbmont  vs.  Davis. 
• 

The  appointment  of  a  sexton  is  a  contract 
of  personal  service.  38  A.  867,  Healy  vs. 
Allen. 

Disrespectful  conduct  good  ground  for 
discharging  an  employee.  34  A.  426,  Rai- 
ley  vs.  Lanaban. 

Tacit  keconduction.    12  L.  69,  Beck- 


Aft.  2748  [2719].  Id.  of  Laborers.  Laborers,  who  Lire 
themselves  out  to  serve  on  plantations  or  to  work  in  manufactures, 
have  not  the  right  of  leaving  the  person  who  has  hired  them,  nor 
can  they  be  sent  away  by  the  proprietor,  until  the  time  has  ex- 
pired during  which  they  had  agreed  to  serve,  unless  good  and  just 
causes  can  be  assigned. 

12  M.  328,  Johnson  vs.  Sprigg;  3  Pothier,  X.  304;  35  A.  6d9,  Poirrier  vs.  Carroll; 
12  L.  69;  1  R.31ft,  332;  14  A.  90;  16  A.  Ill,  119;  18  A.  656;  24  A.  254. 

In  case  of  breach  of  contract  under  this 
article,  damages  according  to  1926  and  1930 
is  the  remedy.    16  A.  Ill,  Word  vs.  Winder. 


Art,  2749  [2720].  Id.  Dismissal  Without  Just  Cause. 

If,  without  any  serious  ground  of  complaint,  a  man  should  send 
away  a  laborer  whose  services  he  has  hired  for  a  certain  time,  before 
that  time  has  expired,  he  shall  be  bound  to  pay  to  such  laborer  the 
whole  of  the  salaries  which  he  would  have  been  entitled  to  receive, 
had  the  full  term  of  his  services  arrived. 

1  L.  268;  3  L.  299;  8  L.  185;  12  L.  67;  1  R.  319,  332;  11  R.  290;  12  A.  697;  14  A. 
90;  15  A.  665;  16  A.  19,  111,  119;  18  A.  556;  22  A.  112;  24  A.  109,  440,  480;  12  A.  698, 
Shoemaker  vs.  Bryan;  12  M.  328,  Johnson  vs.  Sprigg;  3  Pothier,  304,  305,  306;  16  A.  19, 
Trefetheir  vs.  Locke;  16  A.  Ill,  Word  vs.  Winder. 

It  applies  to  salesmen.    11  R.  290,  Decam 
vs.  Hewitt  et  al. 


This  article  is  in  the  nature  of  a  penal 
statute  and  must  be  strictly  construed  and 
can  not  be  applied  to  a  contract  of  living 
entirely  unperformed  in  Its  parts.  16  A. 
19,  Trefelten  vs.  Locke. 

Insubordination  and  disrespectful  conduct 
is  sufficient  for  discharging  employee.  34 
A.  426,  Railey  vs.  Lanahan. 

It  applies  to  attorneys  for  corporations. 
8  L.  181,  Orphan  Asylum  vs.  Insurance 
Company. 

It  applies  to  superintendent  of  a  cotton 
press.  12  L.  69,  Beckman  vs.  New  Orleans 
Cotton  Press. 

Ii  applies  to  clerks.  23  A.  495,  Borniann 
vs.  Thiele,  Motz  &  Co.;  5  R.  91,  Lartigue 
vs.  Peete. 


It  applies  to  agent  to  assist  in  settlement 
of  a  succession.  2  A.  653,  Angelloz  vs. 
Rivollet. 

"Laborer.''  2  Dalloz  685;  25  Laurent,  541 ; 
6  Marcade,  523;  17  Duranton,  215. 


Failure  to  keep  laborer's  time  correctly 
stifles  dismissal  of  overseer.  36  A.  202, 
iller  vs.  Gidlere  &  Marmande. 


Occasional  sickness  does  not  justify  dis- 
missal or  docking  of  wages.    Id. 

The  overseer  can  not  withhold  possession 
from  the  owner  even  if  discharged  without 
cause.    12  A.  687,  Perret  vs.  Sanchez. 


093 


Digitized  by 


Google 


Art.  2750. 


Civil  Code  of  Louisiana. 


This  article  applies  to  appreotices  also. 
2SA.  145,  Hand  vs.  West. 

Wilful  disobedience  of  planter's  orders 
good  ground  for  discbarge  of  overseer  and 
wage*  are  only  due  up  to  time  of  discharge, 
14  A.  90,  Kessee  vs.  May  field  et  al. 


Overseer    entitled 
charged.    Ibid, 


to    wages    until    dis- 


If  discharged  for  defalcation  agent  loses 
subsequent  commissions.  18  Insurance  Law 
Journil,  354. 

Reconduct  ion,  second  year.  36  A.  680, 
Alba  vs.  Moriarity  &  Co. 

Discharged  employee  may  sue  immedi- 
ately for  whole  time.  22  A.  112,   Dones  vs. 


Jackson;  12  A.  697,  Shoemaker  vs.  Bryan; 
15  L.  361,  Sherburne  ts.  Orleans  Cotton 
Press:  1  R.  319,  Shea  vs.  Schlatre. 


Ill -health  of  employee.  30  A. 
vs.  Penn. 


230,  Jeter 


Sugar  broker—a  clerk.  45  A.  1343,  Tete 
vs.  Lanaux. 

All  contracts  for  hire  of  labor,  skill  or 
industry  without  distinction,  are  personal 
on  the  part  of  the  obHgor.  and  herirable  on 
thepatof  obligee.  45  A.  1343,  Tele  vs. 
Lanaux. 

Mere  dissatisfaction  of  employer  where 
such  is  agreed  to  by  contract.  36  A.  518, 
H  tchkiss  vs.  Gretna  G.  and  C.  Co. 


Art.  2750  [2721].    Id.    Quitting  without  Just  Cause, 

But  if,  on  the  other  hand,  a  laborer,  after  having  hired  out  his 
services,  should  leave  his  employer  before  the  time  of  his  engage- 
ment has  expired,  without  having  any  just  cause  of  complaint 
against  his  employer,  the  laborer  shall  then  forfeit  all  the  wages 
that  may  be  due  to  him,  and  shall  moreover  be  compelled  to  repay 
all  the  money  he  has  received,  either  as  due  for  his  wages,  or  in 
advance  thereof  on  the  running  year  or  on  the  time  of  his  engage- 
ment. 

1  L.  208;  12  L.  69;  US  A.  556;  23  A.  318;  24  A.  440. 


Sickness  in  bis  family  is  no  excuse  for 
leaving  employer.  11  L.  369,  Hays  vs. 
Marsh. 

The  discharge  of  the  laborer  for  cause 
does  not  prevent  employer  from  recovering 
damages  or  deducting  them  from  wages.  9 
A.  251,  Taylor  vs.  Paterson;  1930. 


As  the  rule  of  damages  for  ihe  inexecu- 
tion  of  contracts  applies  to  this  contract, 
the  overseer  discharged  for  cause  is  re- 
sponsible for  inconvenience  in  obtaining 
another.    Ibid. 


SECTION  2. 


0/  Carriers  and  Watermen. 


Art.  2751    [2722.]    Obligations  of  Common    Carriers. 

Carriers  and  watermen  are  subject,  with  respect  to  the  safe  keeping 
and  preservation  of  the  things  intrusted  to  them,  to  the  same  obli- 
gations and  duties  which  are  imposed  on  tavern  keepers  in  the 
title :    O/  Deposit  and  Sequestration. 

Spanish  Code,  1601;  Innkeeper,  2965;  10  Toul.  560;  11  Toul.  354;  6  M.  6S0,  Hunt 
vs.  Morris;  C.  N.  1782  (lit.);  32  A.  168;  II  R.  24;  13  A.  452;  15  A.  103;  16  A.  160;  18 
A.  664.  705;  19  A.  199;  20  A.  257,  402,  495;  24  A.  165,  333;  R.  S.  456,  1697;  Act  84  of 
1873,  p.  150;  47  A.  1461,  Darrall  vs.  Railroad  Co. 


Public  notice,  how  far  binding  on  pas- 
«en^er.  11  R.  24,  Logan  vs.  Pontchartrain 
R.  R.  Co. 

Liability  of  carriers  of  live  stock.  23  Am. 
Law  Reg.,  753. 

The  duties  and  obligations  of  common 


carriers  are  well  stated  in  21  Howard  at 
page  22,  Niagara  vs.  Cordes  ti  al. 

The  liability  of  the  innkeeper  and  water- 
man was  given  by  the  action  in  factum  de  re- 
cepto  by  the  praetor.  The  act  is  extended 
by  analogy  to  carriers.    Mack.,  §469. 
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Carriers  may,  by  special  contract,  limit 
aiabllity.  Law'soa  on  Contract  of  Carriers 
41.  35  A.  15,  Tardos  vs.  C,  St.  L.  &  N.  0' 
R.  R. ;  17  Wal.  357,  R.  R.  Co.  vs.  Lockwood' 

Carriers  are  liable  for  Injuries  occasioned 
by  the  negligence  of  their  employees.  32 
A  IGS,  WillUms  &  Son  vs.  Morgan. 

Express  Company;  mnst  railroad  com- 
pany carry  for  It?  117  U.  S.,  I  Memphis 
.&  L.  R.  R.  vs.  Southern  Express  Company^ 

Boat  not  held  out  as  intended  for  general 
use  Is  not  a  common  carrier.  Flautt  vs. 
Xashley,  36  A.  106. 

Carrier  can  not  provide  In  bill  of  lading 
against  Its  own  negligence.  48  A.  396, 
Maxwell  &  Putnam  vs.  Railroad  Company. 
17  Wa  .  357,  R.  R.  C*.  vs.  Lockwood. 

Failure  to  deliver  goods  carried  gives 
rise  to  obligation  ex  contractu,  36  A.  186, 
jHelrs  of  Gossln  vs.  Williams  et  al. 

A  carrier  bound  to  ^^  ordinary  diligence,'^'' 
48  A.  398,  Maxwell  &  Putnam  vs.  Railroad 
-Company. 


Carrier  acts  In  quasi-public  capacity. 
A.  939,  Pharr  vs.  Collins. 


35 


Carriers  are  bound  only  for  what  is  actu- 
ally delivered  to  them ;  they  are  not  bound 
for  what  was  not  delivered  to  them,  even 
where  their  agent  has  wrongfully  given  a 
bill  of  lading  acknowledging  delivery,  and 
that  bill  has  come  Into  the  hands  of  an  Inno- 
cent third  person.  29  A.  450.  Hunt  &  Mac- 
Caulay  vs.  Mississippi  C.  R.  K.  Co, 

Carrier  not  liable,  as  such,  for  personal 
baggage  of  traveler  under  his  own  control. 
27  A.  90,  Delvalle  ve.  Richmond. 

Carrier  bound  as  to  baggage  only  to  the 
value  of  reasonable  articles  of  apparel.  27 
A.  92. 

Duties  of  carriers  of  passengers.  27  A. 
377,  Jullen  vs.  Wade  Hampton. 

A  carrier^  may  stipulate  that  he  will  not 
be  liable  for  the  negligence  of  his  emyloy- 
ees.  28  A.  133,  Hlgglns  vs.  N.  O.  M.  &  C. 
R.  R.  Co. 

By  Act  93  of  18S8,  carrier  must  pay  at  a 
point  of  delivery  for  failure,  etc.,  to  de- 
liver, and  may  be  sued  either  there  or  at 
domicile. 


Art-  2752  [2723].  Liability  for  Things  Shipped  or 
Received  for  Snipment.  They  are  answerable,  not  only  for 
what  they  have  actually  received  in  their  vessel  or  vehicle,  but  also 
for  what  has  been  delivered  to  them  at  the  port  or  place  of  deposit, 
to  be  placed  in  the  vessel  or  carriage. 

2317;  2318;  2320;  C.  N.  1783  (lit.);  8  N.  S.  120;  10  R.  434;  18  A.  705. 


Goods  on  the  wharf.  10  R.  4S4,  Barret  vs. 
Salter  and  Ship  Huron. 

Where  goods  of  greater  value  are  packed, 
but  not  lost,  carrier  Is  bound  for  such  dam- 
aged articles  as  were  specified  as  being  In 
the  box,  17  A.  29,  Hyde  and  Goodrich  vs. 
Steamship  &  Co. ;  see  also  9  R  468,  Baldwin 
vs.  Collins. 

Common  carriers  can  not  waive  negli- 
gence.   17  Wal.  357,  Railroad  Company  vs. 


Lockwood.    48  A.  396,  Maxwell  &  Putnam 
vs.  Railroad  Company. 

They  are  boand  for  the  negligence  of 
their  employees.  32  A.  168,  WillTamf  and 
Son  vs.  Morgan. 

A  steamboat  that  receives  freight  with 
the  right  to  tranship  at  some  point  distant 
from  Its  starting  point  Is  liable  for  loss 
whether  the  damages  occurred  before  or 
after  transhipment.  23  A.  50,  Hlrsh  vs. 
Leathers. 


Art.  2753  [2724].    Birth  of  Child  During  Voyage,     The 

price  of  a  passage  agreed  to  be  paid  by  a  woman,  for  going  by  sea 
from  one  country  to  another,  shall  not  be  increased  in  case  the 
woman  has  a  child  during  the  voyage,  whether  her  pregnancy  was 
known  or  not  by  the  master  of  the  ship. 


Art  2754  [2725].  Liability,  Extent  of.  Carriers  and 
watermen  are  liable  for  the  loss  or  damage  of  the  things  entrusted 
to  their  care,  unless  they  can  prove  that  such  loss  or  damage  has 
been  occasioned  by  accidental  and  uncontrollable  events. 

2939;  2317;  2318;  2320;  C.  N.  1784;  O.  C.  384,  a.  63;  11  Wall.  130;  9  L.  83;  11  R. 
24;  11  A.  211;  17  A.  270,  290,  306;  20  A.  302;  24  A.  406;  R.  S.  3651;  Acts  1865,  p.  468; 
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see  6  M.  676,  Hunt  vs.  Morrig;  13  L.  349;  steamboat  law,  1  L.  349,  Smith  vg.  Pierce;  (^ 
Howard  381,  Navigation  Co.  vs.  Bank;  R.  S.  U.  S.,  sec.  4283;  49  A.  1192,  Railroad  Co. 
vs.  Lumber  Co.;  103  U.  S.  239,  Steamship  Co.  vs.  Mount. 


Common  carriers  may  sell  uncalled  for 
goods  at  public  auction,  when.  Act  124  of 
1890,  p.  163. 

Common  carrier  may  insure  against  the 
negligence  of  his  own  servants,  and  may 
stipulate  for  subrogation.  117  U.  S.  312, 
Phcenix  Insurance  Company  vs.  E.  and  W. 
Transportation  Company. 

Discrimination  as  to  charges.  31  Ked. 
57,  Samuels  vs.  L.  and  N.  R.  R.  Co. 

Carriers  can  not  stipulate  that  they  shall 
not  be  bound  by  their  own  negligent  acts. 
17  Wal.  357,  Lockwood  vs.  N.  Y.  Central 
R.  R.  48  A.  396,  Maxwell  &  Putnam  vs. 
R.  R.  Co. 

Damage  by  heat.  26  Fed.  45,  National 
Bureau  of  £ngravlng  and  Manufacturing 
Company  vs.  The  New  Orleans. 

Limitation  against  loss  by  lire:  Cotton 
burnt  In  open  cars,  company  liable  8  Mc- 
Crary  283,  President  and  Directors  of  In- 
surance Company  of  N.  A.  vs.  St.  L.,  I.  M. 
and  S.  R.  R. 

Clause  subrogating  carrier  to  Insurance 
in  case  of  damages  from  regllgence.  23 
Amer.  Law  R.  2>*4, Rlntoul  vs.  N.  Y.  Cent, 
and  H.  R.  Ry. 

A  stipulation  of  non-llabllity  for  loss 
occasioned  by  delay  for  any  cause  Is  unrea- 
gonable,  and  will  not  relieve  from  liability 


for  delay  due  to  carrier's  negligence.  37 
A.  468,  Bei  je  vs.  Texas  and  Pacific  R.  R. 
Co. 

Common  law  rule  that  carrier  is  liable  for 
every  loss  unless  occasioned  by  the  act  of 
God  or  the  Klng*s  enemies.    2  Kent,  598. 

Obstructions  that  might  and  should  have 
been  foreseen  do  not  excuse  non-delivery. 
Id, 

Where  horses  were  shipped  at  a  valua- 
tion of  $1200,  and  shipper  signed  a  receipt 
waiving  greater  damage  In  case  of  loss  by 
negligence,  held  that  the  shipper  Is  bound. 
112  U.  S.  331,  Hart  vs.  Pennsylvania  R.  R. 
Co. 

Barter  Act,  27  Statutes  at  Large,  p.  445. 

In  the  absence  of  an  express  agreement 
to  the  contrary  In  the  bill  of  lading,  the  ab- 
solute warranty  of  seaworthiness  existing  at 
common  law  is  not  affected  by  the  Barter 
Act.    170U.S.  655,  The  Carlb  Prince. 

The  rule  of  general  average  is  not  affected 
by  the  Barter  Act.  171  U.  S.  187,  The  Ira- 
waddy. 

Carrier  bound  to  ordinary  diligence.  48 
A.  398,  Maxwell  &  Putnam  vs.  Railroad  Co. 


Art,  2755  [2726[.  Privilege  for  Wages,  The  masters 
of  ships  and  other  vessels,  and  their  crews,  have  a  privilege  on  the 
ship,  for  the  wages  due  to  them  on  the  last  voyage. 


6  M.  673,  Latham  vs.  West. 

Fequestration  and  attachment  la  the  State 
courts.     11  Wal.  185,  Leon  vs.  Galceron. 


Contra,  4  Wal.  411,  The  Moses  Taylor;  lb. 
556,  The  Hine  vs.  Trevor. 


SECTION  3. 

Of  Constructing  Buildings  according  to  Plots,  and  other  Works  by  the  Job,  and 

of  furnishing  Materials. 

Art.  2756  [2727].     Contract  Work  and  Building.    To 

build  by  a  plot,  or  to  work  by  the  job,  is  to  undertake  a  building 
or  a  work  for  a  certain  stipulated  price. 

Le  prix  dn  loua^e  d^ouvra^e  se  nomme 
aussi  manu  pretinm 

Construction  of  building  contract. 
311,  Galller  vs.  Jooau. 


UL. 


As  to  when  the  workman  Is  to  be  con- 
sidered an  Independent  contractor,  and 
when  a  mere  a^enfor  servant  of  the  owner. 
39  A.  1016-17,  Karen  vs.  Sellers. 


Art.  2757  [2728].  Id.  For  Labor,  or  for  Labor  and 
Materials.  A  person,  who  undertakes  to  make  a  work,  may 
agree,  either  to  furnish  his  work  and  industry  alone,  or  to  furnish 
also  the  materials  necessary  for  such  a  work. 

C.  X.  1787  (substantial). 
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Art.  2762. 


Art.  2758  [2729].  Accidental  Destruction  Before  De- 
livery, When  the  undertaker  furnishes  the  materials  for  the 
work,  if  the  work  be  destroyed,  in  whatever  manner  it  may  happen^ 
previous  to  its  being  delivered  to  the  owner,  the  loss  shall  be  sus- 
tained by  the  undertaker,  unless  the  proprietor  be  in  default  for  not 
receiving  it,  though  duly  notified  to  do  so. 


C.  N.  1788. 

Contract  by  the  job  muBt  be  complied 
with  belore  he  caa  recover,  and  if  he  aban- 
dons contract  and  afterwards  returns,  still 
he  can  not  recover.  16  L.  82,  McCasken 
vs.  Smith. 

A  defence  that  bad  shiogles  were  fur- 
nished by  plaintiff  will  not  avail  the  party 


as  an  excuse  for  not  m)klog  a  good  roof 
when  he  did  not  object  to  them.  16  L.  112, 
Mouton  vs.  Droz. 

Where  time  limit  is  impossible,  and  owner 
permits  contractor  to  finish  work  after- 
wards, he  must  pay  for  it.  4  A.  243,  La-^ 
grave  vs.  Fowler.  * 


Art.  2759  [2730].  Id.  Where  Contract  is  for  Labor 
Only,  When  the  undertaker  only  furnishes  his  work  and  industry, 
should  the  thing  be  destroyed,  the  undertaker  is  only  liable  in  case 
the  loss  has  been  occasioned  by  his  fault. 

C.  N.  17S9  (lit.) ;  7  L.  264,  Barclay  vs.  Conrad  et  al. ;  Poth.  Cont.  de  Louage,  n.  428. 

Art,  2760  [2731].  Id.  In  the  case  mentioned  in  the  pre- 
ceding article,  if  the  thing  be  destroyed  by  accident,  and  not  owing 
to  any  fault  of  the  undertaker,  before  the  same  be  delivered,  and 
without  the  owner  being  in  default  for  not  receiving  it,  the  under- 
taker shall  not  be  entitled  to  his  salaries,  unless  the  destruction  be 
owing  to  the  badness  of  the  materials  used  in  the  building. 

C.  N.  1790;  3  M.  6,  Seguin  vs.  Dehon;  Poth.  Cont.  de  Louage,  n.  434. 

The  Roman  law  gave  the  workman  his  I  19,  T.  2,  1.  38;  L.  19,  T.  2,  1.  36;  L.  19,  T.  2, 
ma;m  premium,  notwithstanding  the  lois.  L.   |  1.37. 

Art-  2761  [2732].    Delivery  of  Work  by  Instalments. 

If  the  work  be  composed  of  detached  pieces,  or  made  at  the  rate  of 
so  much  a  measure,  the  parts  may  be  delivered  separately ;  and  that 
delivery  shall  be  presumed  to  have  taken  place,  if  the  proprietor 
has  paid  to  the  undertaker  the  price  due  for  the  parts  of  the  work 
which  have  already  been  completed. 

C.  N.  1791;  Poth.  Cont.  de  Louage,  n.  436,  437. 

Art.  2762  [2733].  Failure  of  NVorkmanship  within 
Ten  and  Five  Years.  If  a  building,  which  an  architect  or  other 
workman  has  undertaken  to  make  by  the  job,  should  fall  to  ruin 
either  in  whole  or  in  part,  on  account  of  the  badness  of  the  work- 
manship, the  architect  or  undertaker  shall  bear  the  loss  if  the 
building  falls  to  ruin  in  the  course  of  ten  years,  if  it  be  a  stone  or 
brick  building,  and  of  five  years  if  it  be  built  in  wood  or  with 
frames  filled  with  bricks. 

3545;  C.  N.  1792;  11  Toul.  434;  Poth.  Cont.  de  Louage,  425;  18  A.  581. 
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Plaintiff  must  show  that  the  Io8s  was  from 
badness  of  materials  or  workmanship.  Con- 
tractor not  responsible  if  it  oracles  or  falls 
from  defect  in  soil.  9  R.  23,  Fremont  et  al. 
vs.  Harris. 

Damages  for  breach  of  contract  by  the 
proprietor,  how  estimated.  3  A.  45,  Seaton 
vs.  Second  Municipality  of  New  Orleans. 

Trescrlption  ten  years.    3545. 


If  undertaijer  does  not  comply  with  con- 
tract, and  still  owner  uses  the  baildine,  he 
is  bound  to  pay  its  value.  3  R.  10,  Clark 
vs.  Kemper;  3  L.  3,  Loreau  vs.  Declonet. 

But  if  the  proprietor  selects  the  person  to 
do  the  work,  the  contractor  is  not  bound. 
5  A  149,  LeDuff  vs.  Porche  and  Carmouche. 

A  party  who  has  expressed  satisfac'.ion  at 
the  work  is  estopped  from  claiminii^  dam- 
ages.   36  A,  330,  DeLambre  vs.  Williams. 


Art.  2763  [27341.  Extra  Work.  When  an  architect  or 
other  workman  has  undertaken  the  building  of  a  house  by  the  job, 
according  to  a  plot  agreed  on  between  him  and  the  owner  of  the 
ground,  he  can  not  claim  an  increase  of  the  price  agreed  on,  on  the 
plea  of  the  original  plot  having  been  changed  and  extended,  unless 
he  can  prove  that  such  changes  have  been  made  in  compliance  with 
the  wishes  of  the  owner. 

C.  N.  1793;  Poth.  Cont.  de  Louage,  n.  407;  2.  L.  490;  4  R.  399;  5  R.  179;  9  R.  402; 
10  R.  94;  6  Toul.  44);  4  L.  101,  Andrews  vs.  Jacobs. 

a  certaia  time  party  must  be  put  in  default 
to  recover.    3  A.  444,  Davis  vs.  Glenn. 


Where  contractor  agrees  to  pay  as  much 
per  month  if  the  work  is  not  completed  by 


Art.  2764  [2735].  Id,  Obvious,  or  Necessary,  An 
exception  is  made  to  the  above  provision,  in  a  case  where  the  alter- 
ation or  increase  is  so  great,  that  it  can  not  be  supposed  to  have 
been  made  without  the  knowledge  of  the  owner,  and  also  where  the 
alteratio;n  or  increase  was  necessary  and  has  not  been  foreseen. 

4  L.  101 ;  14  L.  342. 

Art  2765  [2736].    Cancellation  of  Contract  by  Owner. 

The  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain  he  has 
made,  even  in  case  the  work  has  already  been  commenced,  by  paying 
the  undertaker  for  the  expense  and  labor  already  incurred,  and  such 
damages  as  the  nature  of  the  case  may  require. 

C.  N.  1794;  3  L.  331;  3  L.  328.  Lobdell  vs.  Parker;  G  L.  666,  Joublaae  vs.  Daunoy; 
8  L.  147:  18  A.  635;  6  Toul.  446;  3  A.  289,  MeCord  vs.  Railroad;  5  A.  220,  Forrest  and 
Crocker  vs.  Caldwell  and  Hlekey;  47  A.  210,  211,  Market  Co.  Ltd.  vs.  City. 


Compensation  Is  the  wages  the  laborer 
was  to  receive.  7  A.  444,  De  Pullly  vs. 
Church  of  St.  Louis. 


At  common  law  under  a  contract  to  do 
job  at  a  certain  price,  the  workman  must 
comolete  the  job  before  he  can  recover.  15 
So.  R.  Butt  vs.  Williams.    130  (Miss.). 


Art.  2766  [2737].  Death  of  Contractor.  Contracts  for 
hiring  out  work  are  canceled  by  the  death  of  the  workman,  architect 
or  undertaker,  unless  the  proprietor  should  consent  that  the  work 
should  be  continued  by  the  heir  or  heirs  of  the  architect,  or  by 
workmen  employed  for  that  purpose  by  the  heirs. 

2731;  C.  X.  1795;  6  Toul.  444,  447,  824;  7  Toul.  544;  3  A.  285. 

By  French  law  owner  could  cite  heir  of 
contractor  to  fulfil  obligation.  Poth.  Cont. 
de  i.ouage,  n.  423. 
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Art.  277J, 


Art.  2767  [2738]  •  Id.  Compensation  to  Heirs.  The  pro- 
prietor is  only  bound,  in  the  former  case,  to  pay  to  the  heirs  of  the 
undertaker  the  value  of  the  work  that  has  already  been  done  and 
that  of  the  materials  already  prepared,  proportionately  to  the  price 
agreed  on,  in  case  such  work  and  materials  may  be  useful  to  him. 

C.  X.  1796;  3  A.  289;  22  A.  74;  Poth.  Cont.  de  Louage,  N.  428;  7  Toul.  544. 

Art,  2768  [2739].  Contractor's  Liability  for  His  Em- 
ployees. The  undertaker  is  responsible  for  the  acts  of  the  per- 
sons employed  by  him. 

2317;  2318;  2320;  C.  N.  1797  (HO.;  7  A.  321 ;  11  A.  62. 


Owner  not  directing  or  interfering  with 
(he  worlt,  is  not  liable  for  the  acts  of  the 
contractor  or  his  employees.  32  A.  628, 
Sweeney  vs.  Murphy  ;  29  A.  791 ,  Riley  vs. 
State  Line  Steamship  Company. 

Where  one  permits  the  establishment  of  a 
naisance  on  his  premises,  under  his  control, 
he  is  liable.  39  A.  561,  Davie  vs.  Levy  & 
Sons. 

But  if  thing  done  is  lawful  and  injury  re- 
salts  merely  from  wrongful  act  of  the  con- 


tractor or  his  workmen,  then  the  contractor 
and  not  owner  is  liable.    Id, 

And  if  owner  supervise  and  direct  the 
worlt  he  is  also  responsible.  28  A.  52t>-7, 
Becknel  vs.  X.  C,  M.  &  C.  R.  R.  Co.;  7  A. 
327,  Camp  vs.  Wardens. 

Contractor  and  not  owner  is  responsible 
to  contractor's  employfes.  28  A.  943,  Galla- 
gher v^  Southwestern  Exposition  Associa- 
ion  et  al. 


Art.  2769  [2740],  Contractor's  Liability  for  Non-Per- 
formance.  If  an  undertaker  fails  to  do  the  work  he  has  con- 
tracted to  do,  or  if  he  does  not  execute  it  in  the  manner  and  at  the 
time  he  has  agreed  to  do  it,  he  shall  be  liable  in  damages  for  the 
losses  that  may  ensue  from  his  non-compliance  with  his  contract. 

3  L.  1,  Loreau  vs.  Declonet;  7  L.  131,  Dyer  vs.  Seals. 


Los^  from  defective  machinery.  1931 ;  15 
A.  212,  Mark  am  vs.  Tenny;  3  L  S2S^  Lob- 
dell  vs.  Parker. 


A.  558,  Hardeman  vs.  Tabet  &  Co. 


Art.     2770    [2741].    Owner's    Liability    to    Laborers 

Masons,  carpenters  and  other  workmen,  who  have  been  employed 
in  the  construction  of  a  building  or  other  works,  undertaken  by  the 
job,  have  their  action  against  the  proprietor  of  the  house  on  which 
they  have  worked,  only  for  the  sum  which  may  be  due  by  him  to 
the  undertaker  at  the  time  their  action  is  commenced. 

3249;  C.  N.  1  98  (substantial) ;  8  L.  636;  11  L.  453,  Baldwin  vs.  Wood;  9  Duranton, 
291;  Acts  1855,  p.  327. 

Art.  2771  [2742].  Laborer's  Liability,  Masons,  car- 
penters,  blacksmiths  and  all  other  artificers,  who  undertake  work 
by  the  job,  are  bound  by  the  provisions  contained  in  the  present 
section,  for  they  may  be  considered  as  undertakers  each  in  his  par- 
ticular line  of  business. 

0.  N.  1790  (substantial);  15  Toul.  341. 

Art,  2772  [2743].  Privilege  of  Contractor,  Laborers 
and  riaterial  Men,  The  undertaker  has  a  privilege,  for  the 
payment  of  his  labor,  on  the  building  or  other  work,  which  he  may 
have  constructed. 
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Art.  2772.  Civil  Code  of  Louisuna. 

Workmen  employed  immediately  by  the  owner,  in  the  con- 
struction or  repair  of  any  building,  have  the  same  privilege. 

Every  mechanic,  workman  or  other  person  doing  or  perform- 
ing any  work  towards  the  erection,  construction  or  finishing  of  any 
building  erected  under  a  contract  between  the  owner  and  builder  or 
other  person,  (whether  such  work  shall  be  performed  as  journey- 
man, laborer,  cartman,  subcontractor  or  otherwise,)  whose  demand 
for  work  and  labor  done  and  performed  towards  the  erection  of  such 
building  has  not  been  paid  and  satisfied,  may  deliver  to  the  owner 
of  such  building  an  attested  account  of  the  amount  and  value  of 
the  work  and  labor  thus  performed  and  remaining  unpaid  ;  snd 
thereupon  such  owner  shall  retain  out  of  his  subsequent  payments 
to  the  contractor  the  amount  of  such  work  and  labor,  for  the  benefit 
of  the  person  so  performing  the  same. 

Whenever  any  account  of  labor  performed  on  a  building 
erected  under  a  contract  as  aforesaid,  shall  be  placed  in  the  hands  of 
the  owner  or  his  authorized  agent,  it  shall  be  his  duty  to  furnish 
his  contractor  with  a  copy  of  such  papers,  in  order  that  if  there  be 
any  disagreement  between  such  contractor  and  his  creditor,  they 
may,  by  amicable  adjustment  between  themselves  or  by  arbitration, 
ascertain  the  true  sum  due ;  and  if  the  contractor  shall  not,  within 
ten  days  after  the  receipt  of  such  papers,  give  the  owner  written 
notice  that  he  intends  to  dispute  the  claim,  or  if,  in  ten  days  after 
giving  such  notice,  he  shall  refuse  or  neglect  to  have  the  matter 
adjusted  as  aforesaid,  he  shall  be  considered  as  assenting  to  the 
demand,  and  the  owner  shall  pay  the  same  when  it  becomes 
due. 

If  any  such  contractor  shall  dispute  the  claim  of  his  journeyman 
or  other  person  for  work  or  labor  performed  as  aforesaid,  and  if  the 
matter  can  not  be  adjusted  amicably  between  themselves,  it  shall 
he  submitted,  on  the  agreement  of  both. parties,  to  the  arbitrament 
of  three  disinterested  persons,  one  to  be  chosen  by  each  of  the  par- 
ties, and  one  by  the  two  thus  chosen ;  the  decision,  in  writing,  of 
such  three  persons,  or  any  two  of  them,  shall  be  final  and  conclu- 
sive in  the  case  submitted. 

Whenever  the  amount  due  shall  be  adjusted  and  ascertained 
as  above  provided,  if  the  contractor  shall  not,  within  ten  days  after 
it  is  so  adjusted  and  ascertained,  pay  the  sum  due  to  his  creditor 
-with  the  costs  incurred,  the  owner  shall  pay  the  same  out  of  the 
funds  as  provided ;  and  the  amount  due  may  be  recovered  from  the 
owner  by  the  creditor  of  the  contractor,  and  the  creditor  shall  be 
entitled  to  the  same  privileges  as  the  contractor,  to  whose  rights 
the  creditor  shall  have  been  subrogated,  to  the  extent  in  value  of 
any  balance  due  by  the  owner  to  his  contractor  under  the  contract 
with  him,  at  the  time  of  the  notice  first  given  as  aforesaid,  or  sub- 
sequently  accruing  to  such  contractor  under  the  same,  if  such 
amount  shall  be  less  than  the  sum  due  from  the  contractor  to  his 
creditor. 
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Op  the  Lettjng  Out  of  Labor  or  Industry.       Art.  2773. 


All  the  foregoing  provisions  shall  apply  to  the  person  furnish- 
ing materials  of  any  kind  to  be  used  in  the  performance  of  any 
work  or  construction  of  any  building,  as  well  as  the  work  done  and 
performed  towards  such  building,  by  any  mechanic  or  workman  ; 
and  the  proceedings  shall  be  had  on  the  account,  duly  attested,  of 
such  person  furnishing  materials,  and  the  same  liabilities  incurred 
b}'',  and  enforced  against  the  contractor  or  owner  of  such  building, 
or  other  person,  as  those  provided  for  work  or  labor  performed. 

If,  by  collusion  or  otherwise,  the  owner  of  any  building  erect- 
ed by  contract  as  aforesaid,  shall  pay  to  his  contractor  any  money 
in  advance  of  the  sum  due  on  the  contract,  and  if  the  amount  still 
due  the  contractor  after  such  payment  has  been  made,  shall  be  in- 
sufficient to  satisfy  the  demand  made  for  work  and  labor  done  and 
performed,  or  materials  furnished,  the  owner  shall  be  liable  to  the 
amount  that  would  have  been  due  at  the  time  of  his  receiving  the 
account  of  such  work,  in  the  same  manner  as  if  no  payment  had 
been  made. 

CAraended)  3274;  2  L.  487;  6  R,  333;  4  A.  97;  5  A.  431;  15  A.  124;  16  A.  305;  24 
A.  610:  R.  S.  2879,  2880,  2881,  2882,  2883,  2884;  Acts  1885,  p.  322,  No.  264;  3  A.  505,  Hall 
vs.  Wills. 


Undertaker  has  first  privilege.  No  money 
to  be  paid  until  cash  or  sec"rlty  is  given  for 
all  8  nns  due  laborers.  Every  *  laborer  can 
record  claim.     Act  134  of  1880. 

See  Act  180  of  1894  as  to  Xew  Building 
Law  amended  by  Act  123  of  1896. 

This  law  is  constitutional.  61  A.  1961, 
McKeon  vs.  Sumner  Building  &  Supply  Co. 


Material   mep's   privilege. 
3272. 


3249,    3219, 


Mechanics,  laborers,  etc.,  have  no  privi- 
lege if  the  contractor  had  none.  26  A. 
220,  Baker  &  Thompson  vs.  Pagaud. 

Registry  of  privilege  essential.  36  A. 
1252,  Reynolds  vs.  Raymond.  Privilege 
without  recordinfl:.  6  N.  S.  169,  Xolte  et 
al.  vs.  Their  creditors. 

Furnisher  has  bo  Hen  or  privilege  except 
as  subrogee  to  such  privilege  as  the  con- 
tractor may  have  required  and  preserved, 
and  can  only  claim  such  sum  as  is  determined 
by  this  article.  30  A.  993,  Schwartz  vs. 
Oronan. 

2772  does  not  create  a  privilege  for 
money  lent  a  contractor.  4  A.  121,  Isl  Mu- 
nicipality vs.  Bell. 


Managers  and  laborers  In  sawmills,  sash 
and  blind  factories  have  privilege  for  thirty 
davs  after  maturity  of  debt.    Act  145,  of 

1888. 

The  creditors  can  not  complain  of  an 
aioard,  7  A.  101,  McLaughlin  vs.  God- 
chaux. 

For  protection  of  worklngmen  and  labor- 
ers, by  giving  them  first  privilege  and  pro- 
hibiting payment  to  contractor,  without 
leaving  sufficient  to  pay  laborers.  Act  134  of 
J880.    Constitution  1898,  article  185. 

Workmen,  etc.,  have  no  privilege  from 
contract  made  with  lessee.  2  R.  66,  Sewall 
vs.  Duplessis. 


Extra  work  on  a  steamboat. 
Varion  vs.  Bell. 


17  L.  537, 


A  party  having  builder's  privilege  does 
not  lose  Its  benefit  where  property  has 
been  subsequently  mortgaged.  34  A.  868, 
Succession  of  Lenel. 

Where  such  property  is  sold  after  death  of 
the  mortgage  debtor,  it  may  still  be  reap- 
praised and  the  privilege  debtor  paid  in 
preference.    Ibid, 


Art.  2773  [2744].  Owner's  Liability  to  Laborers  and 
Material  Men.  Workmen  and  persons  furnishing  materials,  who 
have  contracted  with  the  undertaker,  have  no  action  against  the 
owner  who  has  paid  him.  If  the  undertaker  be  not  paid,  they  may 
cause  the  moneys  due  him  to  be  seized,  and  they  are  of  right  sub- 
rogated to  his  privilege. 
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Art.  2777.  Civil  Code  op  Louisiana. 

3272;  3274;  2  L.  487;  8  L.  536;  II  L.  458;  6  R.  333,  378,  532;  4  A.  97;  5  A.  431;  lO 
A.  662;  Acts  1865,  p.  327,  No.  264. 


But  see  Act  180  of  1894  and  its  amend- 
ment by  Act  123  of  1896. 

Act  180  of  1894  is  constitutional.  51  A. 
1961,  MrKeon  ts.  Sumner  Building  & 
Supply  Co. 

Workmen  and  material  men  have  only 
such  rights  as  their  contractor  has  acquired 
and  preserved.  30  A.  993,  Schwartz  vs.  Cro- 
nan. 


Must  prove  that  proprietor  is  indf  bted, 
21  A.  387,  Piper  vs.  Succession  of  Pickens. 

PKIVILEGE  of  LABORER9,  ctc.  Act  No. 
134  of  1880,  p.  183,  and  Const,  of  187^,  Art. 
176. 

In  what  way  a  contractor  may  draw  for 
wa^es  under  the  act.  35  A.  897,  Meyer  vs.. 
Railroad  Company. 


Art-  2774   [2745].     Id,    Anticipated    Payments.    The 

payments,  which  the  proprietor  may  have  made  in  anticipation  to 
the  undertaker,  are  considered,  with  regard  to  workmen  and  to 
those  who  furnish  materials,  as  not  having  been  made,  and  do  not 
prevent  them  from  exercising  the  right  granted  them  by  the  pre- 
ceding article. 

11  L.  458;  6  R.  333;  4  A.  97;  6  A.  60:  Acts  1855,  p.  327,  No.  264. 

Art.  2775  [2746].  Contracts  Exceeding  $500.  Recor- 
dation :  l^iviiege.  No  agreement  or  undertaking  for  work 
exceeding  five  hundred  dollars,  which  has  not  been  reduced  to- 
writing,  and  registered  with  the  recorder  of  mortgages,  shall  enjoy 
the  privilege  above  granted. 

(Amended)  5  L.  94;  6  A.  63,  480;  16  A.  305;  19  A.  446;  24  A.  610. 


These  agreements  must  be  reduced  to 
writing  and  recorded.  48  A.  763,  Murray 
vs.  Sweeney;  16  L.  292. 


Tbis  applies  to  the  undertaker  on/y,  and 
not  to  the  material  man  and  workman.  6 
N.  S.  168;  3272. 


Art,  2776  [2747].  Contracts  Under  $500,  Id,  When 
the  agreement  does  not  exceed  five  hundred  dollars,  it  is  not 
required  to  be  reduced  to  writing,  but  the  statement  of  the  claim 
must  be  recorded,  in  the  manner  required  by  law,  to  preserve  the 
privilege. 

(Amended)  3272;  3274;  16  L.  293;  10  A.  129;  24  A.  610. 

Where  builder*s  contract  is   over  $1000  I  personally  bound,  etc.    Act  180  of  1894,  p. 
owner  must  take  security  or  he   will  be  |  223. 

Art-  2777  [2748].    Workmen   on   Vessels:    Privilege. 

Workmen  employed  in  the  construction  or  repair  of  ships  and 
boats,  enjoy  the  privilege  established  above,  without  being  bound 
to  reduce  their  contracts  to  writing,  whatever  may  be  their  amount^ 
provided  the  statement  of  the  claim  is  recorded  in  the  manner 
required  by  law ;  but  this  privilege  ceases,  if  they  have  allowed  the 
ship  or  boat  to  depart,  without 'exercising  their  right. 

(Amended.) 
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Op  Rents  and  Annuities. 


Art.  27S0. 


TITLE  X. 


OF  RENTS  AND  ANNUITIES- 


Art,  2778  [2749].  There  are  Two  Species  of  Rent ;  that 
of  land  which  is  properly  called  rent,  and  that  of  money. 


Emphyteusis.    Mack.  Sec.  330. 
Annuities  and  rents  are  movables.    474. 

Rent. — It  would  seem  that  other  modirt- 
cations  of  prcfperty  may  be  made  besides 
those  expressly  treated  of  in  the  Code.  Thus 
the  contract  of  ^'superficies'  does  not  ap- 
pear to  be  prohibited.    2010. 

The  superficies  of  the  Roman  law  was 
whatever  was  al>ove  the  soil  and  so  united 
as  to  form  a  part,  as  buildings,  trees,  vines, 
etc. 

The  owner  could  concede  to  another  a 
right  of  superfice  (jus  superjicianum)  almost 
equal  to  owpership,  as,  for  example,  the 
right  to  a  second  story  in  a  building.  See 
Mack.^  p,  1 69^  Sec.  3So^  Partie  Special, 

L.  43,  T.  18,  1  1,  sec.  1;  11  Demolombe 
Sec.  425. 


L'emphyteose  ou  bail  empbytootittquees 
une  contrat  par  lequel  je  vous  concede  moy- 
ennaot  une  redevance  annuelle,  (lu'ou  ap- 
pelle  canon  emphyteatique,  le  droit  di'iser  et 
de  jouir  de  raon  immeuble  en  mairre  abso- 
lu,  mais  senlmentpour  un  tern os  determine. 
2  Marcade,  p.  345,  sec.  358.  See  IS  A.  513, 
Poumell  vs.  Female  Orphan  Asylum  and 
Campbell. 

The  EMPHYTEi'Sis  is  a  contract  b.v  which 
the  owner  of  a  plantation  gives  it  to  some 
one  to  enjoy  in  perpetuity  on  condition  of  a 
certain  rent  payable  annually.  V.  Clef  Des 
Lois  Romains,  1  vol.,  60  and'l64;  Bousquet 
Verbo  Bail  Emphyteotique. 

A  sale  by  one  having  no  forced  heirs  con- 
veying land  in  consideration  that  vendee 
shall  pay  so  much  rent  is  valid  41  A.  642, 
Buford  vs.  CoUios;  2782. 


CHAPTER  1. 


Of  Re7it  of  Lands ^  Emphyteusis. 

Art.  2779  [2750],  Rent  of  Lands  Defined.  The  contract 
of  rent  of  lands  is  a  contract  by  which  one  of  the  parties  conveys 
and  cedes  to  the  other  a  tract  of  land,  or  any  other  immovable  prop- 
ert}^  and  stipulates  that  the  latter  shall  hold  it  as  owner,  but  re- 
serving to  the  former  an  annual  rent  of  a  certain  sum  of  money,  or 
of  a  certain  quantity  of  fruits,  which  the  other  party  binds  himself 
to  pay  him. 

Spanish  Code,  1004;  Partidas,  5,  S,  2S;  Spanish  Code  1G2S;  U  A.  r)31>.  547:  2:;  A.  21* 


Where  a  contract  says  one  party  may  re- 
main on  and  cultivate  a  plantation  and  pay 
in  lieu  of  rent  for  certain  designated  years 
a  sum  equal  to  the  interest  on  the  properly, 
the  obligee  may  recover  said  amount,  nut 
is  not  entitled  to  the  lessor's  privilege.  30 
A.  276,  Friedler  vs.  Chotard. 

A  contract  by  which  one   party,  unmar- 


ried and  having  no  forced  heirj^.  convey* 
an  immovable  to  another  for  the  consider- 
ation of  an  annual  stipulated  rent  during 
the  lifetime  of  the  party  conveying  the 
property,  in  which  the  advantages,  if  any, 
of  the  vendee  are  not  immensely  dispro- 
portionate, is  not  in  contrav<^ntion  of  the 
laws  of  Louisiana.  41  A.  042,  Buford  vs. 
Collin?. 
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Art.  27S().  Civil  Code  of  Louisiana. 


Art,  2780  [2751].    Perpetuity  Essential.     It  is  of  the 

esseuce  of  this  conveyance  that  it  be  made  in  perpetuity.  If  it  be 
made  for  a  limited  time,  it  is  a  lease. 

28  A.  -21. 

Art.  2781  [2752].  Sales.  A  contract  of  sale,  in  which  it  is 
stipulated  that  the  price  shall  be  paid  at  a  future  time,  but  that  it 
bears  interest  from  the  day  of  sale,  is  not  a  contract  of  rent. 

On  the  contrary,  a  contract  made  bearing  the  name  of  a  sale 
in  which  the  seller  does  not  stipulate  the  payment  of  the  price,  but 
at  a  capital  bearing  interest  forever,  is  a  contract  of  rent. 

5  M.  809,  Mayor  et  al.  vs.  Duplessls;  14  A.  547. 

Art.  2782  [2753].  Related  to  Sale  and  Lease.  The  con- 
tract of  rent  partakes  of  the  nature  of  sale  and  of  lease. 

Of  sale,  inasmuch  as  it  transfers  the  ownership  of  the  thing, 
and  subjects  the  party  to  the  same  warranty  which  is  imposed  on 
the  vendor. 

And  of  lease,  inasmuch  as  it  subjects  the  rentee  to  the  payment 
of  rent. 

Art.  2783  [2754] .  Rules  as  to  Sales  Applicable.  The  con- 
tract  of  rent  is  subjected  to  the  same  rules  as  the  contract  of  sale, 
except  in  the  cases  hereafter  specified. 

Art.  2784  [2755].  Purchaser's  Obligation  to  Preserve 
Thing  Sold.  The  thing  sold  with  reservation  of  rent,  becomes 
the  property  of  the  person  receiving  it,  in  the  same  manner  as  a 
thing  sold  becomes  the  property  of  the  purchaser ;  but  whereas  the 
purchaser  may  make  what  uses  he  pleases  of  the  thing  bought  and 
may  even  destroy  it,  when  he  has  paid  the  price,  the  purchaser 
under  reservation  of  rent  is  bound  to  preserve  the  thing  in  good 
condition  that  it  may  continue  capable  of  producing  wherewith  to 
pay  the  rent. 

Art.  2785  [2756].  Accidental  Destruction  of  Thing  Sold. 

When  a  thing  sold  is  destroyed  by  unforeseen  accident,  the  loss 
falls  entirely  on  the  purchaser ;  in  case  of  a  sale  reserving  rent,  the 
loss  is  sustained  by  both  parties  ;  for  on  one  side  the  lessee  loses  the 
enjoyment  of  the  thing,  and  on  the  other  the  lessor  loses  the  ri^ht 
to  demand  the  rent  which  is  extinguished. 

But  in  order  that  the  rent  be  extinguished,  the  thing  must 
have  perished  entirely  ;  if  it  be  lost  only  in  part,  the  rent  is  only 
reducible  in  proportion  to  the  loss. 

Art.  2786  [2757].  Re-Sale.  A  thing  sold  and  paid  for  may 
be  alienated  absolutely  and  unconditionall}^ ;  but  if  it  be  sold  with  a 


704 


Digitized  by 


Google 


Of  Kent  of  Lands,  Emphytcusis.  Art.  2792. 

rent  reserved,  it  remains  perpetually  subject  to  the  rent,  into  what- 
soever hands  it  may  pass. 

1  A.  210. 

Art.   2787   [2758].  Rent  is  Charge  on  Property.     The 

price  of  a  thing  sold  is  a  debt  personal  to  the  purchaser.  But  where 
there  has  been  rent  reserved,  it  is  a  charge  imposed  on  the  prop- 
erty, and  the  person  alienating  it  is  only  answerable  for  the  arrears 
which  became  due  while  he  was  in  the  possession. 

5  M.  309. 
May  assume  liability.    2019.  | 

Art,  2788  [2759].  Rent  Redeemable.  The  rent  charge, 
although  stipulated  to  be  perpetual,  is  essentially  redeemable.  But 
the  seller  may  determine  the  terms  of  the  redemption  and  stipulate 
that  it  shall  not  take  place  until  after  a  certain  time,  which  can 
never  exceed  thirty  years. 

5  M.  311,  Mayor  vs.  Duplessis;  41  A.  644,  Buford  vs.  Collins. 

Art.  2789  [2760].  Id.  Value  by  Contract.  If  the  value 
of  the  property  has  been  determined  by  the  contract,  the  possessor 
who  wishes  to  redeem  can  not  be  made  to  pay  anything  beyond 
that  value. 

Art.  2790  [2761].  Id.  Rent  Deemed  Interest  at  6  per 
cent.  If  there  has  been  no  valuation,  the  rent  is  considered  as 
fixed  at  the  rate  of  six  per  cent,  on  the  value,  and  the  lessee  may 
pay  the  capital  at  that  valuation. 

Art.  2791  [2762] .  Default  of  One  Year  Before  Foreclos- 
ure. The  rentor  has  for  the  payment  of  this  rent  a  right  of  mort- 
gage on  the  property,  commencing  from  the  date  of  the  contract. 
But  he  can  not  have  it  seized  and  sold,  unless  there  be  at  least  one 
entire  year's  rent  due. 

1  A.  210. 

Art.  2792  [2763].  Mortgage  of  Rent.  The  rent  charged 
being  inherent  to  the  property  burdened  with  it,  is  itself  suscepti- 
ble of  being  mortgaged,  except  where  it  has  been  gratuitouslj-  es- 
tablished for  the  benefit  of  a  third  person,  on  condition  that  it 
should  not  be  liable  to  seizure. 

(As  amended  by  Act  87  of  187U  p.  202;  4  L.  286,  Clark's  Heirs  vs.  Christ  Church. 
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Art.  2793.  Civil  Code  of  Louisiana. 

CHAPTER  2. 

O^  Annuities. 

Art.   2793  [276^].  Annuity  Defined.     The  contract  of 

annuity  is  that  by  which  one  party  delivers  to  another  a  sum  of 

money,  and  agrees  not  to  reclaim  it  so  long  as  the  receiver  pays 
the  rent  agreed  upon. 

C.  X.  1968.    The  obligation  is  personal,  2004. 

Art.  2794  [2765].  Perpetual  or  for  Life.  This  annuity 
may  be  either  perpetual  or  for  life. 

C.  X.  1910  (substantial). 

Art.  2795  [2766].  Rate  of  Interest.  The  amount  of  an- 
nuity for  life  can  in  no  case  exceed  the  double  of  the  conventional 
interest. 

The  amount  of  perpetual  annuity  can  not  exceed  the  conven- 
tional interest. 

C.  N.  197H. 

Art.  2796  [2767].  Redeemable.  Constituted  annuity  is 
essentially  redeemable. 

The  parties  may  only  agree  that  the  same  shall  not  be  redeemed 
prior  to  a  time  which  can  not  exceed  ten  years,  or  without  having 
warned  the  creditor  a  time  before,  which  they  shall  limit. 

2053;  C.  N.  1911;  1  Poth.  Cont.  de  Rente,  n.  1. 

Art.  2797  [2768].    When  Debtor  Compelled  to  Redeem. 

The  debtor  of  a  constituted  annuity  may  be  compelled  to  redeem 
the  same : 

1.  If  he  ceases  fulfilling  his  obligation  during  three  years. 

2.  If  he  does  not  give  the  lender  the  securities  promised  by 
the  contract. 

C.  X.  1912,  1977,  1978;  Poth.  Cont.  de  Rente,  n.  71 ;  6  Toul.  257,  2(59.  .591 ;  7  Toul. 
91,363;  14  Toul:  166. 

Art.  2798  [2769].    Failure  or  Insolvency  of  Debtor.    If 

the  debtor  should  fail,  or  be  in  a  state  of  insolvency,  the  capital  of 
the  constituted  annuity  becomes  exigible ;  but  onl}-  up  to  the 
amount  at  which  it  is  rated,  according  to  the  order  of  contribution 
amongst  the  creditors. 

Art.  2799  [2770].    Action  of  Surety  against   Debtor. 

The  debtor  may  be  compelled  by  his  security  to  redeem  the  annuity 
within  the  time  which  has  been  fixed  in  the  contract,  if  any  time 
has  been  fixed,  or  after  ten  years,  if  no  mention  be  made  of  the 
time  in  the  act. 
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Of  Partnership. 


Art.  2S01. 


Art.  2800  [2771].  Interest.  The  interest  of  the  sums 
lent  and  the  arrears  of  constituted  and  life  annuity  can  not  bear 
interest  but  from  the  daj^  a  judicial  demand  of  the  same  has  been 
made  by  the  creditor  and  when  interest  is  due  for  at  least  one  whole 
year. 


TITLE   XL 


OF  PARTNERSHIP. 


CHAPTER  L 
General  Provisions. 


Art.  2801  [2772].  Partnership  Defined.  Partnership  is 
a  synallagamatic  and  commutative  contract  made  between  two  or 
more  persons  for  the  mutual  participation  in  the  profits  which  may 
accrue  from  property,  credit,  skill  or  industry,  furnished  in  deter- 
mined proportions  by  the  parties. 

Spanish  Code,  1665;  176;  C.  X.  1832;  3  A.  19,  319;  14  A.  535;  27  A.  92;  R.  S.  2668. 
Acts  1859,  p.  167,  No.  212. 

A  partnership  is  in  contemplation  of  law 
a  moral  and  civil  bein^i  distinct  from  the 
persons  who  compose  it,  and  having  pe- 
culiar rights  and  attributes.  39  A.  362. 
Succession  of  Pilcher;  3  A.  322,  Smitb  vs. 
McMiclfen. 

Misdemeanor  for  person  to  use  the  words 
*'and  company,"  or  ''&  Co.,*'  where  he  has 
no  partner;  penalty  $1000.    R.  S.  2668  and 


Personal  eontrdct.    2007. 

The  advance  of  money  to  pay  employees 
and  discharge  other  expenses  does  not  con- 
stitute a  partner.  41  A.  65,  Greend  <fe 
Wehrman  vs.  Kummel. 

But  as  to  the  third  persons  it  might. 
Ibid, 

Where  it  is  agreed  between  laborer  and 
planter  that  the  former  shall  receive  one- 
half  the  proceeds  of  the  crop  in  lieu  of 
wages,  not  a  partnership.  28  A.  642, 
Lalanne  vs.  McKinney. 

Societates  contrahnntur  sive  univergontn 
bonorum^  sive  negotiation^  alictijus,  sive 
vectigalia^  sive  ttium  rn  unins, 

L.  17,  T.  2,  1.  5. 

Hence  a  new  member  makes  a  new  Arm 
a  different  legal  entity  from  the  old  firm. 
32  A.  532,  Paradise  <fc  Bro.  vs.  Gerson. 

Fixing  the  remuneration  of  an  employee 
at  one- fourth  of  the  gross  receipts  of  the 
business  does  not  constitute  a  partnership. 
36  A.  322,  Mannsell  vs.  WUlet. 

A  partnership  may  itself  be  a  member  of 
another  firm.  37  A.  663,  Simonton  vs.  Mc- 
Lain. 


A  commercial  partnership  is  a  fictitious 
being  distinct  from  the  partners  who  com- 
pose it.  3  A.  322,  Smith  vs.  McMicken ; 
30  A.  692,  Conery  vs.  Rotchford,  Brown  & 
Co. ;  7  R.  467,  Dick  vs.  Byrne;  30  A.  869, 
Pike  Bros.  &  Co.  vs.  Hart  &  Hebert;  39  A. 
633,  Stauffer,  McCready  &  Co.  vs.  Morgan. 

It  seems  that  a  particular  partnership  is 
also  a  Hctitlous  being  distinct  from  its 
partners.  39  A.  365,  Succession  of  Pilcher; 
42  A.  913,  Townsend  vs.  Payne  &  Co. 

Joint  ownership  of  real  estate  does  not 
constitute  a  partnership.  32  A.  226,  Buck- 
ner  vs.  Beaird. 

Partnership  created  by  construction.  32 
A.  1126,  City  of  New  Orleans  vs.  Gauth- 
reaux  ec  al. 
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Art.  2802.  Civil  Code  op  Louisiana. 

Art.  2802  [2773].  Parties  to.  It  may  be  made  by  all  per- 
sons capable  of  contracting. 

Art.  2803  [2774].  General  Rules  as  to.  It  is  regulated 
by  the  rules  laid  down  in  the  title  :  Of  Conventional  Obligations, 
in  all  things  not  differently  provided  for  by  this  title. 

1920,  1927  and  1929  authorizing  epeciflc   |  time  and  skill  to  the  business  and  (2nd)  not  to 

performance  apply  to  partnership.    35  A.   ,  carry  on  the  partnership  business  otherwise 

1121,  Levine  et  al.  v«.  Bernard  Michel.  than  as  a  partner,  the  latter  negative  obll- 

I  gation  may  be  enforced  bv  injunction.  Ibid, 

\^here   partner   agrees   (1st)   to  devote  i  ' 

Art.  2804  [2775].  Illegal  Object.  All  partnerships  are 
null  and  void  which  are  formed  for  any  purpose  forbidden  by  law 
or  gcod  morals.  But  all  the  partners  in  such  a  partnership  are 
liable  in  solido  to  third  persons  who  may  contract  with  them  with- 
out a  knowledge  of  the  illegal  or  immoral  object  of  the  partnership. 

Although  a  man  may  violate  Sections  2668  i  could  not  set  up  the  violation  of  the  statute 

and  2669  of  R.  S.  by  fraudulently  usin^r  the  {  as  a  defence.     36  A.  259,   K«tnt  &  Co.  vs. 

word  **and  Company,  or  **and  Co.''  after  |  Mojonier;  37  A.  604.  Miller  A  Co.  vs.  Their 

his  name,  yet  one  dealing  with  such  partner  ;  Creditors;  45  A.  1106.  Wolfe  vs.  Joubert. 

Art.  2805  [2776].  Consent.  Partnerships  must  be  created 
by  the  consent  of  the  parties. 


The  mere  fact  that  two  persons  may  both 
be  interested  pecuniarily  in  the  same  busi- 
ness venture,  and  that  each  g^i  vo  to  it  his  time 
and  attention  does  not  carry  with  it  as  a  mat- 
ter of  law  the  conclusion  that  they  stand 

towards  each  other  as  partners.    49  A.  1257,  ao  «•«.  ♦k«,^  ..^•^^•>r.  -  »„*«^.>^Kt»  «,— ,  k 

^«ii«.«  ««  -»...,»<»»  '         As  to  third  persons  a  partnership  may  be 

Collom   vs.  Bruning:.  nr*»ofa^  y^xr  on««frriinHr.n  nf  1««^    thm,«h     «^  f 


a  partnership  and  do  not  hold  themselves 
out  as  partners,  the  mere  fact  that  they 
divide  the  profits  of  a  business  does  not 
make  them  partners.  30  A.  631.  Chaff riax 
&  Agar  vs.  Lafitte  <fc  Co. 


One  who  holds  himself  out  as  a  partner 
i^  liable  as  a  partner.  30  A.  1178,  Dodd, 
Brown  &.  Co.  vs.  Bishop  &  Co. 

When  the  parties  do  not  intend  to  create 


created  by  construction  of  law.  though  no  t 
intended  nor  existing  between  the  parties 
themselves.  32  A.  1126,City  of  New  Orleans 
vs.  Gauthreaux;  39  A.  660.  Baldy  <&iLigbt- 
ner  vs.  Bralcenridge.  36  A.  240,  Halliday  vs. 
Bridewell. 


Art.  2806  [2777].  Community  of  Property.  A  com- 
munity  of  property  does  not  of  itself  create  a  partnership,  however 
that  property  may  be  acquired,  whether  by  purchase,  donation;  ac- 
cession, inheritance  or  prescription. 

17  L.  598,  Bernard  vs.  Dufour. 

But  wliere  heirs  agree  that  estate  sball  not  leases  his  half  to  another  and  supplies  are 

be  divided  for  a   certain  time  it  is  in  the  furnished  such  lessee  he  alone  is  reponsible 

nature  of  a  partnership  and  governed  by  |  for  them.    5  A.  302,  Mcllvaine  vs.  Hay  den 

the  fiame  rules.    1298.  '  &  Armstrong,  Exr. 

Where    one   joint    owner  of   plantation 

Art.    2807    [2778].      natrimonial    Community.     The 

community  of  property,  created  by  marriage  is  not  a  partnership ; 
it  is  the  effect  of  a  contract  governed  by  rules  prescribed  for  that 
purpose  in  this  Code. 

2335:  2  L.  209.  Squire  vs.  Belden;  23  A.  425,  Baird  vs.  Lemee. 
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Of  Partnership.  Art.  2812. 

Community  of  acquets  and  gains  not  a 
partnership.  36  A.  516,  Succession  of 
Boyer. 

Art.  2808   [2779].      Partnership  Stock  and   Property. 

Property,  when  brought  into  partnership,  or  acquired  by  it,  and 
the  profits,  when  they  are  kept  undivided  for  the  benefit  of  the 
partnership,  are  called  partnership  stock. 

2831  and  note. 

Partnership  property  l>elong8  to  the  part-  i  Partnership  property  not  exempt  from 
nership  and  not  to  the  partners,  whose  in-  seizure.  30  A.  1280,  White  &  Barrett  vs. 
terest  is  only  in  the  residue  after  liquida-      Heffner. 

tion.    39  A.  362,  Succession  of  Pilcher.  \ 

Art.    2809    [2780].    Property,  Credit,  Skill  and  Indu- 
try,  being  the  sources  from  which  the  profits  of  a  partnership 
may  be  drawn,  each  of  the  partners  may  furnish  either  or  all  of 
these,  in  such  proportions  as  they  may  mutually  agree. 

2831  and  note;  11  R.  130,  Bank  of  Tennessee  vs.  McKeoge. 

Dormant  partner  may  withdraw  without  :  other  expenses,  does  not  constitute  him  a 
giving  notice  where  he  is  not  Icnown  at  the  partner.  41  A.  65,  Greend  &  Wehrmann 
time.    5  A.  167,  Edwards  vs.  McFall.  |  vs.  Kummel. 

Partnership  property  at  common  law  not  I  During  the  partnership,  suit  must  be 
bound  for  dower.    118   U.   S.  97,  Clay  vs.      brought  against    the    firm,    and  not    the 

Freeman.  ,         I  partners.    14  A.  497,  Key  vs.  Box  et  al. 

'        _  • 

The  fact  of  a  party  advancing  money  to  '  Compensation  does  not  talse  place  be- 
pay  the  wages  of  the  employees  of  a  com-  |  tweea  partnership  and  individual  debts, 
mercial  partnership,  and  discharging    its  i  lb.  3  A.  322,  Smith  vs.  McMicken. 

Art.  2810  [2781].  Credit.  By  credit,  in  the  foregoing  arti- 
cle, is  meant,  not  only  a  reputation  for  responsibility  as  to  pecu- 
niary concerns,  but  also  any  quality  or  other  circumstance  that 
may  acquire  the  good  will  of  others,  and  contribute  to  the  prosper- 
ity of  the  partnership. 

Art.  2811  [2782].  Profit.  It  is  of  the  essence  of  this 
contract  that  a  profit  is  contemplated,  and  that  each  of  the  parties 
is  to  partake  therein  ;  the  proportion  they  are  respectively  to  re- 
ceive is  regulated  by  the  stipulation  of  the  parties,  where  they 
make  any  ;  where  none  are  made  for  this  purpose,  the  proportion 
is  regulated  by  law. 

2866;  20  A.  361. 


Paying  an  employee  a  certain  portion  of 
the  profits  does  not  of  itself  mak«  him  a 
partner.    29  A.  88,  Miller  vs.  Chandler. 


parties  did  not  so  intend.    29  A.  176,  Chaf- 
fraix  &  Agar  vs.  Price,  Hine  &  Tupper. 


An  agreement  that  laborers  shall  receive 

j   one-half  of  the  crop  in  lieu  of  wages  does 

Participation  in   the  protits  as  agent  or  |   not  constitute  a  partnership  between  them 

employee,  or  as  a  remuneration  fur  services,   i  and  the'T  emnloyer.    28   A.  (>42.   Lalanne 

does  not  constitute  a  partnership  where  the  I  Bros.  vs.  McKinney. 

Art.  2812  [2783].  Accumulation  of  Profits.     It  is  not 

necessary,  under  the  last  article,  that  the  contract  of  partnership 
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iais  not  to  be  responsible  for  losse«,  is  not 
a  partner  and  not  bound  for  rent  under  a814. 
28  A.  93,  Coleman  vs.  Fairbanks  A  Gilman; 
12  East  431;  16  A.  350;  11  R.  136;  91  U.  S. 
134,  Beauregard  vs.  Case;  5  N.  8.  626;  6  N. 
S.  48;  5  L.  403;  1  L.  508;  6L.  31;  4R.  300; 
27  A. 103. 


Art..  2813  Civila  Code  of  Louisina. 

should  provide  for  the  actual  partition  of  the  profits.  A  stipula- 
tion that  the  profits  shall  be  converted  into  stock  for  the  benefit  of 
all  the  parties  in  determined  proportions,  is  valid. 

3  L.  512.  Rondeau  vs.  Pedesclaux. 

Art.  2813  [2784].  Liability  for  Losses.  A  participation 
in  the  profits  of  a  partnership  carries  with  it  a  liability  to  con- 
tribute between  the  parties  to  the  expenses  and  losses.  But  the 
proportion,  like  that  of  the  profits,  may  be  regulated  by  the  stipu- 
lation of  the  parties,  and,  where  they  make  none,  is  provided  for 
by  law. 

286.5;  2  Pet.  195,  LeRoy  vs.  Johnson;  5  Pet.  529,  Winshfp  et  al.  vs.  Bank  of  U.  S. 

Participation  in  profits  is  the  criterion  of  |   to  buy  securities,  and  share  profits  is  not   a 
partnership,  but  to  render  a  party  liable  as     partnership.    130  U.    S.    479,    Wilson    vs. 
partner,  he  must  share  as  prmci'pa/  and  not  j  Edmonds. 
as  mere  agnit.    14  A.  529,  Hallet  vs.  Deshan ;  ' 

29  A.  176,  Ohaffraix  &  Agar  vs.  Price,  i  A  party  under  Agreement  sending  raw 
Hine  &  Tupper;  30  A.  631.  Chaffraix  &  i  material  to  be  manufactured  and  sold  and 
Agar  v«.  Lalitte  it  Co. ;  36  A.  322,  Maunsell  profits  divided,  the  party  furnishing  mater- 
vs.  Willett.     19  A.  529.  *"'"  "'^^  *'^  ^"^  ~'^" "''^''^  ''^-  ' '"  ~'^' 

See  8  Wall.  202,  Seymour  vs.  Freer;  2  B. 
&  C.  401  Smith  vs.  Watson;  4Ea8tl44,Hes. 
kith  vs.  Blanehard;  1  Story  371,  Hazard  vs. 
Hazard. 

Where  one  famishes  broker  with  money 

Art.    2814   [2785].  Id.  Stipulated   Exemptions    from 

Losses.  A  stipulation  that  one  of  the  contracting  parties  shall 
participate  in  the  profits  of  a  partnership,  but  shall  not  contribute 
to  losses,  is  void,  both  as  it  regards  the  partners  and  third  persons. 
But  in  the  case  of  a  partnership  in  commendam^  hereinafter  pro- 
vided for,  the  liability  to  loss  may  be  limited  to  the  amount  of 
stock  furnished. 

2839. 

vVdvance  to  a  bank  by  a  stock  holder  for  !  the    business — misdemeanor,    punishment, 
which  he  was  to  receive  a  dividend,  held  |  Act  119  of  1888,  p.  182. 
that    stockholders  must  contribute  to  the 

loss.  3  A.  32.  Purton  vs.  New  Orleans  &  Partnership  can  be  created  by  construction 
Carrollton  Railroad  Company.  I  o'  law.    32  A.  1126,  City   of  New  Orleans 

vs.  Gauthreaux. 

Fraudulent  use  of  name  not  interested  in  | 

Art.  2815  [2786].  Donation  of  Share  of  Profits.    The 

foregoing  article  does  not  prevent  the  partners,  or  anj^  one  of  them, 
from  making  a  donation  of  their  or  his  profits  arising  from  the 
partnership  stock,  to  another,  or  even  from  selling  the  same  for  a 
valuable  consideration;  but  the  donee  or  vendee  is  not  on  that 
account  considered  as  a  partner. 

2871 ;  8  M.  484,  Rowlett  vs.  Grieves'  Syndic. 

*'  The  partner  of  my   partner  is  not  my   I 
partner.*'    4  X.  S.  347,  Hazard  vs.  Boyd.       | 

Art.  2816  [2787].  Partnership  Can  Not  Hold  Private 
Office.  A  partnership  can  not  be  executor,  curator  or  tutor, 
and  can  not  exercise  any  other  private  office. 
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Of  Partnership.  Art.  2822. 

Executor  is  a  private  trustee  and  not  a 
public  officer.  8  R.  95,  Ex  parte  Thos. 
Powell. 

Art  2817  [2788].  Private  Office  Defined.  By  private 
office^  in  this  Code,  is  meant  such  trust  as  relates  solely  to  the 
interest  or  affairs  of  one  or  more  designated  individuals,  but  which 
can  not  be  executed  without  the  assent  of  the  magistrate. 

Art.  2818  [2789].  Effect  of  Nomination  of  Firm  to 
Private  Office.  The  nomination  of  a  partnership  to  any  private 
office  is  not  of  itself  void ;  where  it  is  a  trust  susceptible  of  being 
exercised  by  more  than  one  person,  it  shall  be  considered  as  a 
nomination  of  all  the  members  of  the  partnership,  individually, 
who  belonged  to  it  at  the  time  of  such  nomination ;  where  the 
trust  can,  by  law,  only  be  exercised  by  one  person,  the  first  named 
partner  shall  be  deemed  to  have  been  the  person  intended. 

9  L.  326,  Lallande  vs.  President  of  Louisiana  Insurance  Company. 

Art.  2819  [2790].  Firm  as  Agent.  A  partnership  may 
be  appointed  attorney  or  agent  for  the  performance  of  any  act  or 
duty,  which  comes  within  the  object  for  which  the  partnership  is 
formed ;  and  the  responsibility  of  such  trust  or  agency  attaches  to 
all  the  members ;  and  they  are  also  entitled  to  all  the  advantages 
resulting  therefrom,  although  one  of  them  may  execute  the  trust 
in  the  name  of  the  partnership,  unless  it  be  differently  provided 
in  the  appointment. 

Art.  2820  [2791].  Id.  Where  a  partnership  is  appointed  to 
perform  a  trust  or  agency,  foreign  to  the  object  for  which  the  part- 
nership was  formed,  the  appointment  is  not  void ;  it  may  be  per- 
formed in  the  name  of  the  partnership  if  all  the  partners  assent,  and 
then  the  like  responsibilities  and  advantages  attach  to  the  parties 
as  are  set  forth  in  the  last  preceding  article  ;  if  the  assent  of  all  the 
parties  be  not  given,  the  trust  or  agency  can  not  be  performed 
under  the  power. 

Art.  2821  [2792].  Id.  Assent  of  Members.  If  the  trust 
or  agency  is  executed  by  writing,  whether  required  by  law  to  be 
so  done  or  not,  the  assent  required  by  the  last  article  must  also  be 
in  writing. 

Art.  2822  [2793].  Unauthorized  Purchases  by  Part- 
ners. In  an  ordinary  partnership,  if  a  partner  having  no  author- 
ity to  make  purchases  for  the  joint  account,  shall  make  any  pur- 
chase in  the  name  of  the  partnership  or  in  his  own  name  with  the 
partnership  funds,  the  other  partners  may  elect  whether  they  will 
take  such  purchase  on  the  joint  account  or  not. 

1  X.  S.  290,  Richardson  vs.  Packwood;  1  L.  28,  Flower  vs.  Williams. 
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Art.  2823. 


Civil  Code  of  Louisiana. 


Art.  2823  [2794].   Priority  of  Partnership  Creditors  on 

Firm  Assets.  The  partnership  property  is  liable  to  the  creditors 
of  the  partnership,  in  preference  to  those  of  the  individual  partner ; 
but  the  share  of  any  partner  may,  in  due  course  of  law,  be  seized  and 
sold  to  satisfy  his  individual  creditors,  subject  to  the  debts  of  the 
partnership ;  but  such  seizure,  if  legal,  operates  as  a  dissolution  of 
the  partnership. 

2874,  2875  and  notes;  2  R.  453,  Smith  ve.  Senecal;  12  L.  370  13  A.  277;  17  L.  599; 
18  L.  328,  505;  2  R.  453;  9  R,  425;  2  A.  810;  3  A.  189,  456;  6  A.  81 ;  12  A.  69S;  14  A.  108; 
16  A.  193;  22  A.  57»'';  45  A.  769,  Calder  &  Co.  va.  Creditors. 

Since  the  Code  of  1825,  partnership  cred- 
itors are  entitled  to  share  equally  with  the 
individual  creditors  in  the  distrihution  of 
the  individaal  assets,  itbein^  declared  by 
3152  of  that  Code,  3185  of  this  Code,  that  a 
privilege  can  be  claimed  only  for  those  for 
which  it  was  expressly  granted.  The  rule 
was  not  so  before  the  Code  of  1825.  3  A. 
189,  Fjowers  et  al.  vs.  Their  Creditors. 

Partnership  effects  can  not  be  seized  for 
the  individual  debt  of  one  of  the  partners. 
32  A.  1126,  City  of  New  Orleans  vs.  Qauth- 
reaux;  10  A.  756,  Carvin  vs.  Bates  &  Co.; 
21  A.  518,  Marston  &  Co.  vs.  Dewberry;  3 
A.  319,  Smith  vs.  McMlclcens;  27  A.  556, 
Levy  and  Sugar  vs.  Cowan  and  Mayo;  11 
R.  130,  Banlcs  of  Tennessee  vs.  McKeage. 

A  partner's  interest  may  be  seized  and 
«old,  but  not  specific  assets  of  the  partner- 
ship. 27  A.  556,  Levy  &  Sugar  vs.  Cowan 
<fe  Mayo;  32  A.  1126,  City  of  New  Orleans 
vs.  Gauthreaux;  14  A.  108,  Pittman  et  al. 
vs.  Robicheau;  11  R.  130.  Banks  of  Ten- 
nessee vs.  McKeage;  22  A.  270,  Smith  vs. 
Williams;  8  A.  322,  Smith  vs.  McMicl^en. 

A  partnership  creditor  can  not  under  a 
fi  fa.  seize  the  interfsc  of  an  individual 
partner.  He  must  seize  the  partnership. 
3  A.  457,  Nelson  vs.  Conoor. 

Seizure  and  sale  of  a  partner's  interest  in 
the  firm  neither  dissolves  the  partnership 
nor  authorizes  the  appointment  of  a  re- 
ceiver to  liquidate  the  partnership.  27  A. 
444,  Choppin  vs.  Wilson. 

One  of  the  commercial  partners  may 
compel  the  application  of  partnership  funds 
to  partnership  debts.  2  A.  88,  Gridley  m, 
Connor. 


In  such  a  partnership  there  can  l>e  n^ 
;  final  liquidation  till  the  partnership  debt^ 
have  been  paid.    Ibid. 

Wife,  as  an  individual  creditor,  can  not 
I  compete  with  firm  creditors.    The  fact  that 

all  the  partners  had  retired,  except  the  hus- 
I  band,   malces  no    difference.     33  A.  1279, 

Gueringer  vs.  Creditors. 

Partnership  creditors  share  equ&lly  with 
individual  creditors  in  the  individual  assets. 

I  In  li<]uidating  an  insolvent  commercial 
i  partnership,  the  difference  between  a  part- 
ner in  commendam  and  an  active  partner 
consists  in  the  former's  immunity  from 
debt  beyond  the  sum  agreed  to  be  furnished. 
42  A.  103,  Sherwood  vs.  His  Creditors. 

Creditors  of  the  partnership  may  refist 
application  of  partnership  assets  to  payment 
of  debts  of  member  until  partnership  debts 
have  been  paid.  36  A.  473,  Carter  Bros.  & 
Co.  vs.  Galloway  &  Burns. 

A  cession  by  one  partner  does  not  trans- 
fer to  the  syndic  the  interest  of  his  co- 
partner in  an  immovable  belonging  to  the 
partnership.  47  A.  346,  Calder  &  Co.  vs. 
His  Creditors. 

Where  a  man  in  business  and  having  no 
partner  adds  '*&  Co."*  to  his  name,  his 
creditors  in  such  business  have  no  prefer- 
ence over  individual  creditors.  37  A.  604, 
Miller  &  Co.  vs.  Creditors. 

Claims  of  partnership  creditors  on  part- 
nership property  are  superior  to  claim  of 
necessitous  minor  of  deceased  partner.  39 
A.  362,  Succession  of  Pilcher. 


CHAPTER  2. 
Rules  Relating  to  the  Different  Kinds  of  Partnerships, 

SECTION  1. 
Of  the  Division  of  Partnerships, 

Art.  2824  [2795].  Commercial  and  Ordinary  Part- 
nerships. Partnerships  are  divided,  as  to  their  object,  into  com- 
mercial partnerships  and  ordinary  partnerships. 


C.  N.  1836;  12  R.  132,  English  vs.  Wall. 
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KuLES  Relating  to  Partnerships. 


Art.  2827 


Art.  2825  [2796].    Commercial  Partnerships  are  such  as 

are  formed: 

1.  For  the  purchase  of  any  personal  property,  and  the  sale 
thereof,  either  in  the  same  state  or  changed  by  manufacture. 

2.  For  buying  or  selling  any  personal  property  whatever,  as 
factors  or  brokers. 

3.  For  carrying  personal  property  for  hire,  in  ships  or  other 
vessels. 

3L.  496;  4  L.  106;  13  L.  SK);  15  L.  154;  17  L. 
.A.  615;  14  A.  657. 


);  6R.  127;  1  A.  14G;  5  A.  260;  11 


Limited  eoropralions.  Act  36  of  1S88, 
p.  27. 

Declaration  of  domicile  and  service  on 
foreign  corporation.  Act  149  of  1890,  p.  188. 

Partners  in  the  business  of  carpenters  are 
not  commercial.  15  L.  138,  Heath  et  al.  vs. 
Howell  &  Johnson. 

Where  their  charter  party  provides  for 
carrying  either  freight  or  passengers,  the 
charterers  will  be  held  commercial  partners. 
35  A.  29,  Mahoney  vs.  Martin. 

Partnership  for  construction  work  is  or- 
diniiry  and  not  commercial.  36  A.  555,  Har- 
deman vs.  Tabler,  Crudup  &  Co. 

An  undertaking  for  obtaining  a  patent  in 
Cuba  for  clarifyTng  sugar  is  an  ordinary 
partnership.  10  A.  114,  Hermanos  vs.  Du- 
vigneaud  Pauvert. 

Wood  merchants  bound  in  solido,  14  L. 
244,  Hubbell  vs.  Read. 

Buying  logs,  sawing  and  selling  timber  is 
commercial.  3  R.  130,  Succession  of  Ham- 
blin;  6  A.  769,  Nachtrlb  vs.  Prague  &  Sher- 
man. 

Distilling  commercial.  15  L.  287,  Pugh 
vs.  Priestly  et  al. 

Brokers.    11  M.  331,  Ward  vs.  Brandt. 


Exchange  Brokers.  12  R.  132.  English  vs. 
Wall. 

Members  of  a  corporation  for  carrying 
property  can  not  be  treated  as  partners.  29 
A.  554,  Reinhold  vs.  Ludeling. 

For  buying  ''personal'*  property.  47  A. 
346,  Calder  &  Co.  vs.  Creditors. 

A  part  owner  of  a  vessel,  not  interested 
in  her  business,  is  not  a  commercial  partner 
with  those  who  run  her.  30  A.  1095,  Wood 
Bros,  vs  Pickett.         ^ 

Joint  owners  of  steamboat  commercial 
partners.  43  A.  258,  Dry  Dock^Co.  vs. 
Steamboat  Line  et  al. 

29  A.  345,  Cooler  vs.  Broad ;  35  A.  29, 
Mahoney  vs.  Martin. 

Parties  buying  and  selling  slaves  consti- 
tute a  commercial  partnership.  2  A.  876, 
Sullivan  vs.  Williams. 

Commercial  partnership  may  hold  real 
estate  under  the  firm  title.  Partners  joint 
owners.  35  A.  846,  Allen,  West  &  Bush 
vs.  Whetstone. 

Section  3  of  2825  is  declared  to  change 
the  commercial  law.  2  R.  186,  Banchor  vs. 
Bell. 

Partnership  not  commercial  quoad  the 
lease  of  real  estate.  46  A.  515,  Holllngs- 
worth  vs.  Atkins  Bros. 


Art.  2826  [2797].  Ordinary  Partnerships  are  all  such  as 
are  not  commercial ;  they  are  divided  into  universal  and  particular 
partnerships. 

2  A.  623;  10  A.  114;  14  A.  657. 

Partnership  to  construct  railroad  Is  ordl- 
dinary.  36  A.  555,  Hardeman  vs.  Tabler, 
Crudup  &  Co. 


Art.   2827    [2798].     General  and   Special.     Commercial 
partnerships  are  divided  into  two  kinds,  general  and  special. 

C.  N.  1835 

Lands  bought  by  commercial  parnershlp 
belong  to  the  individual  partners.  44  A.  53, 
Executor  Smith  vs.  Sinnoti;  3  L.  494. 
Sklllman  vs.  Pomell;  23  A.  419,  McKee  vs. 
Orilfin ;  10  L.  420,  Baca  vs.  Ramos;   3  R. 


256,  Thomas  v.s.  Scott;  3  R.  313.  Tippett  vs. 
Jett. 

Commercial    partners  can  not    as  such 
deal  in  land.  17  L.  509,  Bernard  vs.  Dufour. 
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Art.  2828.  Civil  Code  of  Louisiana. 

Art.  2828  [2799].  Partnership  in  Commendam.  There 
is  also  a  species  of  partnership,  which  may  be  incorporated  with 
either  of  the  other  kinds,  called  partnership  in  commendam. 

7  R.  471.  Marshall  vs.  Lambeth. 


SECTIOX  2. 
0/  Universal  Partnerships, 

Art.  2829  [2800].  Universal  Partnership  is  a  contract  by 
which  the  parties  agree  to  make  a  common  stock  of  all  the  propert}^ 
they  respectively  possess ;  they  may  extend  it  to  all  property  real 
or  personal,  or  restrict  it  to  personal  only ;  they  may,  as  in  other 
partnerships,  agree  that  the  property  itself  shall  be  common  stock 
or  that  the  fruits  only  shall  be  such ;  but  property  which  maj'- 
accrue  to  one  of  the  parties,  after  entering  into  the  partnership,  by 
donation,  succession  or  legacy,  does  not  become  common  stock,  and 
any  stipulation  to  that  effect,  previous  to  the  obtaining  the  prbperty 
aforesaid,  is  void. 

12  Pet.  221,  Rogers  vs.  Batchelor. 

Art.  2830  [2801].  Profits  Included.  A  universal  part- 
nership of  profits  includes  all  the  gains  that  may  be  made  from 
whatever  source,  whether  from  property  or  industry,  with  the  re- 
striction contained  in  the  last  article,  and  subject  to  all  legal  stipu- 
lations to  be  made  by  the  parties. 

1  M.  74,  Mercier's  Heirs  vs.  Sarpy's  Admr. 

Art.  2831  [2802].  Id.  If  nothing  more  is  agreed  between 
the  parties,  than  that  there  shall  be  a  universal  partnership,  it 
shall  extend  only  to  the  profits  of  the  property  each  shall  possess, 
and  of  their  credit  and  industry. 

Xemo  sociHn tern  contrahendo  rei  suae  domi'    I 
nn8  esse  dn^init,     L.  19,  T.  5,  1.  13,  Sec.  1.        | 

Art.  2832  [2803].  Commercial  Business.  If  com- 
mercial business  be  carried  on  under  a  universal  partnership,  it 
must,  as  to  that  business  be  governed  by  the  rules  prescribed  for 
other  commercial  partnerships. 

Art.  2833  [2804].  Parties,  Universal  partnership  shall 
only  be  contracted  between  persons,  who  are  not  respectively  in- 
capacitated by  law  from  conveying  to  or  receiving  from  each  other, 
to  the  injury  of  others. 

4t)  An.  309,  Succeislon  of  Morvant. 

Where  a  concubine  has  furnished  property  I  equity  requires  Uiis.  7  A.  153,  Delamour  V8* 
and  industry,   she  may  recover.    Natural  |   Roger. 

714 

Digitized  by  VjOOQIC 


Rules  Relating  to  Partnerships. 


Art.  2838. 


Art.  2834  [2805].    Writing  and   Registry  of  Articles. 

Universal  partnership  can  not  be  created  without  writing  signed 
by  the  parties,  and  registered  in  the  manner  hereafter  prescribed. 


Registry  necessary  even  between  parties. 
33  A.  1233,  Murrell  vs.  Murrell. 


SECTIOX  3. 


Of  Particular  Partnership. 

Art.  2835  [2806].    Particular  Partnerships  are  such  as 
are  formed  for  any  business  not  of  a  commercial  nature. 

1  L.  22,  Flower  vs.  Williams;  5  M.  682,  Slocum  vs.  Sibley. 


Particular  partnerships  seem  to  be  also 
recognized  as  separate  entities.  39  A.  213. 
Leret  vs.  Laperollerie ;  42  A.  913,  Townsend 
vs.  Payne  &  Co. 

So  far  as  the  ownership  of  the  steamer 
is  concerned,  the  owners  are  joint  and  not 
commercial,  and  one  alone  can  not  name 
the  formalities  of  law  for  sheriff^s  sale.  2 
K.  233,  Byrne  vs.  Hooper. 

This  is  true  of  land.  3  R.  258,  Thomas 
vs.  Scott;   10  L.  420,  Baca  vs.  Ramos  et  al. 

A  joint  contract  to  do  a  piece  of  work  by 
the  job  is  not  a  partnership  if  the  price  is 
to  l>e  divided  immediately.  Parson's  Mer- 
cantile Law,  164. 


Partnership  of  ship  carpenters  are  not 
commercial.  6  A.  794,  Lapeyre  vs.  Murphy. 

Planting  partnership  ordinary-.  35  A. 
488,  Kuhn  &  Co.  vs.  Embv  &  Pilcher;  9  A. 
420,  Stewart  vs.  Caldwell  ct  Hioljey. 

Partnership  to  build  a  railroad  is  particu- 
lar.   14  L.  3t$4,  McGehce  vs.  McCord. 

Particular  partners  are  Jointly  liable  only, 
and  all  must  be  sued.    lb. 

Partnership  between  stevedores  is  ordi- 
nary. 33  A.  196,  Benedict  et  al.  vs.  Thomp- 
son et  al. 


Art.  2836  [2807].  Real  Estate:  Written  Articles: 
Registry.  If  any  part  of  the  stock  of  this  partnership  consist  of 
real  estate,  it  must  be  in  writing,  and  made  according  to  the  rules 
prescribed  for  the  conveyance  of  real  estate,  and  recorded  as  is 
hereafter  prescribed  with  respect  to  partnership  in  co^nmendam. 


2839et8eq.;  3  A.  464. 


Parol  proof  excluded, 
vs.  Bullard. 


2  A.  822,  Dunbar 


Ordinary  partners  not  bound  in  solido. 
Xor  can  one  partner  bind  the  other  unless 


specially  authorized  to  do  so  by  article's  of 
partnership;  or  unless  it  l»e  proved  that  the 
partnership  >»as  benetited  by  the  trans- 
action. Onus  probondi  on  the  person  who 
seeks  to  be  paid.  1  R.  02,  Dumartrait  vs. 
Gav. 


Art.  2837  [2808  j.  Firm  Name.  The  business  of  this 
partnership  must  be  conducted  in  the  name  of  all  the  persons  con- 
cerned, unless  a  firm  is  adopted  by  the  articles  of  partnership  re- 
duced to  writing,  and  recorded  in  the  manner  directed  by  the  last 
article. 


Art.  2838  [2809J.  Names  In  Firm  Name.  If  the  articles 
be  recorded,  the  parties  may  themselves  adopt  a  firm  which  shall 
be  composed  of  the  name  of  one  or  more  of  the  partners,  but  no 
other  name  than  those  of  the  concerned  shall  enter  in  such  firm. 
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Art.  2839.  Civil  Code  of  Louisiana. 

2  N.  Y.  ISup.  Court  (J.  &  S.)  277,  Swords,  Betty  &  Co.  vs.  Owen. 

JSee  note  to  2801  regarding  violation  of  I 
this  anicle.  | 

8ECTI0X  4. 
Of  Partnership  in  Commendam, 

Art.   2839   [2810].    -Partnership    In  Commendam    is 

formed  bj-  a  contract,  by  which  one  person  or  partnership  agrees 
to  furnish  another  person  or  partnership  a  certain  amount,  either 
in  propert}^  or  monej^  to  be  employed  by  the  person  or  partnership 
to  whom  it  is  furnished,  in  his  or  their  own  name  or  firm,  on  con- 
dition of  receiving  a  share  in  the  profits,  in  the  proportion  deter- 
mined by  the  contract,  and  of  being  liable  to  losses  and  expenses 
to  the  amount  furnished  and  no  more. 

2814;  7  II.  471,  Marshall  vs.  Lambeth. 

An  agreement  to  prolong  term  does  not  I  commendHm.  26  Laurent  §  371;  30  Fed.  U. 
change  the  obligations  of  the  partner   in  |  898,  Arnold  vs.  Danziger. 

Art.   2840   [2811].    Incidental  to  all  Partnerships.   He 

who  makes  this  contract,  is  called,  with  respect  to  those  to  whom 
he  makes  the  advance  of  capital,  a  partner  in  commendam.  Every 
species  of  partnership  may  receive  such  partners.  It  is  therefore 
a  modification,  of  which  the  several  kinds  of  partnerships  are  sus- 
ceptible, rather  than  a  separate  division  of  partnerships. 

7  R.  471,  Marshall  vs.  Lambeth;  42  A.  106,  Sherwood  vs.  His  Creditors. 

Art.  2841  [2812].  Profits  and  Losses.  The  proportion 
of  profits  to  be  received  by  the  partner  in  commendam^  may  be 
regulated  by  the  covenant  of  the  parties,  as  may  also,  with  respect 
to  each  other,  the  proportion  of  losses  and  expenses  to  be  borne  by 
each  of  the  partners ;  but,  as  respects  third  persons,  the  whole  sum 
furnished,  or  agreed  to  be  furnished  by  such  partner,  is  liable  for 
the  debts  of  the  partnership. 

Art.  2842  [2813].  Liability  Limited  to  Stipulated 
Contribution.  In  no  case,  except  as  is  hereinafter  expressly  pro- 
vided, shall  the  partner  who  has  no  other  interest  in  the  concern 
than  that  of  partner  in  commendam^  be  liable  to  pay  any  sum 
beyond  that  which  he  has  agreed  to  furnish  by  his  contract.  If  it 
has  been  paid  and  lost  in  the  business  of  the  partnership,  he  is 
exonerated  from  any  other  payment.  If  only  part  be  unpaid,  he  is 
liable  for  that  amount  and  no  more,  to  the  creditors  of  the  partner- 
ship. 

1  A.  13S;  21  A.  355. 

Agreement  to  prolong  term  does  not 
change  the  obligations  of  the  paitner  in 
connnendani.  30  Fed.  R.  89S,  Arnold  vs. 
Danziger. 


A  partner  in  commendam  is  responsible  to 
the  creditors  of  the  partnership  for  the 
amount  of  the  capital  he  was  bound  to  con- 
tribute.   Where  his  portion  of  the  capital 


has  been  withdrawn,  the^  may  proceed 
against  him  by  direct  action.  1  A.  120, 
La  Cbomette  vs.  Thomas. 

Partner  in  commendam  must  wait  imlil 
creditors  of  Arm  are  paid  before  he  can  en- 
force pledge  against  copartner.  42  A. 
106,  Sherwood  vs.  Creditors:  33  A.  1271), 
Gueringer  vs.  Creditors. 
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Rules  Kelatinii  to  Partnerships.  Art.  2713. 

Art.  2843  [2814].    Not  Liable  for  Net  Profits  Divided^ 

The  partner  /;/  commendam  can  not  be  called  upon  by  the  partner- 
ship or  its  creditors  to  refund  any  dividend  he  may  have  received 
of  net  profits,  (fairly  made  during  the  solvency  of  the  partners  and 
bona  Jidc)^  at  a  time  stipulated  in  the  articles  of  partnership. 

Art.  2844  [2815].    Powers  of  Partner  in  Commendam. 

The  partner  /;/  commendam  can  not  bind  the  other  partner  by  any 
act  of  his ;  he  is  not  considered  as  a  partner,  further  than  is  spe- 
cially provided  in  this  section. 

7  R.  475.  Marshall  vs.  Lambeth. 

Art.  2845  [2816].   Writing  and  Recording  of  Articles. 

Partnership  ///  commendam  must  be  made  in  writing,  and  must  be 
recorded  in  the  manner  hereinafter  directed,  or  otherwise  the  part- 
ner in  commendam  wall  be  considered  as  a  common  partner  in  the 
concern,  and  will  be  subject  to  all  the  responsibilities  towards  third 
persons  that  would  attach  to  any  of  the  other  partners,  in  the  busi-^ 
ness  for  which  he  made  his  advance. 

Angel  &  Ames  on  Corporations,  p.  37;  48  A.  1163,  Lehman  &  Co.  vs.  Knapp. 

Art.  2846  [2817].  Form,  Contents  and  Registry  of 
Articles.  The  contract  must  express  the  amount  furnished,  or 
agreed  to  be  furnished,  by  the  partner  ///  cofnmendam^  the  propor- 
tion of  profits  he  is  to  receive  and  of  the  expenses  and  losses  he  is 
to  bear.  It  must  state  whether  it  has  been  received,  and  whether 
in  goods,  money,  or  how  otherwise;  and  if  not  received,  it  must 
contain  a  stipulation  to  pay  or  deliver  it.  It  must  be  signed  by 
the  parties  in  the  presence  of  one  or  more  witnesses,  and  shall  be 
recorded  in  full  by  the  oflBcer  authorized  to  record  mortgages  in 
the  place  where  the  principal  business  of  the  partnership  is  carried 
on.  If  it  be  a  commercial  partnership,  and  consists  of  several 
houses  or  establishments,  in  different  parts  of  the  State,  such 
recording  shall  be  made  in  each  of  such  places. 

Art.   2847  [2818].    Time  and  Place  of  Recordation. 

The  record  mentioned  in  the  preceding  article  shall  be  made  in  six 
days  from  the  time  of  the  execution  of  the  contract,  in  the  place 
where  the  principal  establishment  is  situated,  and  if  there  are  more 
than  one,  then  allowing  one  day  for  every  two  leagues  distance 
between  such  principal  establishment  and  the  others. 

Want  of  recording  not  fatal.     5  R.  172,   f 
Lachomette  vs.  Thomas.  | 

Art.   2848   [2819].    Recordation:  Bool<:  Acl^nowledg- 

ment.  The  officer  authorized  to  record  mortgages,  shall  keep  a 
separate  book  for  the  purpose  of  recording  acts  of  partnership, 
which  shall  be,  at  all  office  hours,  open  for  the  inspections  of  any 
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person  who  may  choose  to  consult  the  same,  and  shall  receive  the 
same  fees  to  which  he  is  entitled  for  the  recording  of  mortgages 
and  for  certificates  and  copies.  When  the  act  is  under  private  sig- 
nature, the  record  shall  be  only  made  on  the  acknowledgment  of 
the  act,  before  a  recorder,  a  notary,  or  the  person  authorized  to 
make  the  record,  or  by  a  proof  of  the  execution  made  in  the  same 
manner  by  one  of  the  subscribing  witnesses. 

(Amended.) 

Art.  2849  [2820].  Use  of  Name  or  Services  of  Partner 
in  Commendam.  The  business  of  the  partnership,  to  which  the 
partner  in  commendam  has  contributed  his  advance,  must  not  be 
carried  on  in  the  name  of  such  partner,  or  in  his  name  jointly 
with  others,  or  by  him  or  by  his  agency  as  agent,  or  attorney  for 
the  other  partners,  but  by  those  to  whom  he  has  made  the  advance, 
and  in  their  name  or  firm ;  and  if  the  advance  in  commendam  has 
been  made  to  one  person  only,  such  person  must  carry  on  the  busi- 
ness in  his  sole  name,  and  must  not  make  the  addition  "  and  com^ 
pany^^  or  adopt  any  firm  that  may  cause  it  to  be  understood  that 
he  has  any  partners. 

And  if  the  partner  ///  commendam  shall  take  any  part  in  the 
business  of  the  partnership,  or  permit  his  name  to  be  used  in  the 
firm,  or  knowingly  permit  any  single  person  to  whom  he  has  made 
the  advance,  to  add  any  words  to  his  name  or  firm,  that  maj-  imply 
that  he  has  other  partners  besides  the  partner  in  commendam^ 
when  in  fact  he  has  none,  such  partner  in  commendam  shall  be 
liable  to  all  the  responsibilities  of  a  general  partner  in  the  business 
for  which  he  has  made  the  advance. 


Dealing  with  the  limn  as  a  third  person 
does  DOt  bind  him.  83  A.  815,  Rayne  &  Co. 
V9.  Terrell. 

Such  partner  being  a  third  person  is  not 
bound  by  a  parol  agreement  to  pay  a  debt 
of  the  Arm.  lb. 

Partner  in  commendam  may  deal  with 
firm,  but  not  for  it.  33  A.  812,  liayne  &  Co. 
vs.  Terrell. 


He  may  sue  for  a  liquidation  to  ascertain 
his  share.  29  A.  280,  Latting  V5.  Passman 
ctCo. 


Advising  a  general  partner  on  one  occa- 
sion and  stating  to  creditors  that  firm 
is  all  right  is  not  taking  an  active  part.  32 
A.  657,  Ulman  tt  Co.  vs.  Briggs,  Tayne  *fc 
Co. 


Art.  2850  [2821  J.    Unauthorized  Use  of  Name.    If  the 

person  to  whom  the  partner  in  commendam  has  made  the  advance, 
shall,  without  his  consent,  use  his  name  in  the  firm,  or  if,  not  hav- 
ing any  other  partner,  he  shall  adopt  or  use  any  such  addition  as 
is  expressed  in  the  last  preceding  article,  the  partner  /;/  commen- 
dam may  immediately  withdraw  the  sum  he  has  advanced,  and,  on 
giving  notice  in  two  of  the  public  newspapers,  shall  be  freed  from 
all  responsibility,  either  to  the  partners  or  to  third  persons  from  the 
time  of  such  notice. 


2  R.  ."ilS.  Jonau  v.«.  Blanchard. 
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Art,  2851  [2822].    Withdrawal  in  Case  of  Insolvency. 

The  partner  in  commendam  can  not  withdraw  the  stock  he  has  fur- 
nished at  a  time  when  those  to  whom  he  has  advanced  it,  are  in 
failing  circumstances,  or  when  there  is  a  reasonable  apprehen- 
sion that  they  will  become  insolvent. 


SECTION  6. 
0/  Commercial  Partnerships, 

Art.  2852  [2823].  Rules  as  to  Commercial  Partner- 
ships. All  the  provisions  of  this  title  are  also  applicable  to  com- 
mercial partnerships,  except  as  otherwise  provided  for. 

(Amended)  2825;  See  3  Kent,  Chap.  43. 


Limited  corporations.  See  36  of  1858, 
p.  27. 

The  commercial  law  as  it  stood  in  1825  is 
the  law  governing  (Merrick,  C.  J.,  dis- 
sents). 14  A.  529,  Hallet  ts.  Desban. 

Partnership  may  be  established  by  parol 
evidence.  32  A.  632,  Paradise  &  Bro.  vs. 
Gerson. 

After  dissolution  for  some  years  one 
partner  can  not  bind  his  copartner  by  an 
obli^tion  in  favor  of  a  third  party  who 
has  nad  no  previous  dealings,  although  no 
notice  of  dissolution  has  been  published. 
9  A.  420,  Stewart  vs.  Hickey. 

Real  Estate.  Partners  become  joint 
owners.  23  A.  419,  McKee  v^.  Griffin;  3 
L.  494,  Skillman  vs.  Pumell;  17  L.  699, 
Bernard  vs.  Dufour. 

A  joint  owner  permitted  to  cultivate  a 
part  not  exceeding  one-half  of  a  planta- 


tion without  accounting, 
nel  vs.  Becknel;  33  A.  29S 
four. 


23  A.  150,  Beck- 
,  Balfour  vs.  Bal- 


Where  immovable  is  bought  for  benefit 
of  partnership  and  paid  for  with  partner- 
ship money,  although  bought  in  the  name 
of  one  individual,  the  partners  become 
joint  owners.  44  A.  444,  May  et  al.  vs. 
Railroad  Co. 

A  transfer  by  one  partner  to  the  others 
of  all  his  interest  in  the  firm  and  its  prop- 
erty operates  as  a  transfer  of  his  interest  in 
the  immovable.    Ibid, 

Where  immovable  is  bought  outside  of 
partnership  by  one  partner.  160  U.  ^. 
624,  Latta  vs.  Kilboum.  *; 

After  dissolution,  a  correspondent  with- 
out notice  of  dissolution,  may  hold  the 
partnership  on  a  promissory  note  taken  as 
a  firm  obligation.  7  A.  366/Lowe  and  Pat- 
tison  vs.  Penny. 


CHAPTER  3. 

Of  the  Obligations  of  Partners  Towards  Each  Other  and  Towards 

Third   Persons, 


SECTIOX  1. 
Of  the  Obligations  of  Partners  Towards  Each  Other, 

Art.  2853  [2824].  Commencement.  When  a  partnership 
is  jnade  without  specifying  any  time  for  its  commencement,  it 
begins. at  the  time  the  contract  is  made. 

Duranton  Liv.,  3  T.,  9  n.  389. 

Art.  2854  [2825].  Duration.  If  there  has  been  no  agree- 
ment respecting  the  time  the  partnership  is  to  last,  it  is  supposed 
to  have  been  entered  into  for  the  whole  time  of  the  life  of  the  part- 
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ners,  under  the  modifications  mentioned  in  Article  2884,  or  if  the 
partnership  be  entered  into  for  some  affair  the  duration  of  which 
is  limited,  for  the  whole  time  such  affair  is  to  last. 

1  L.  390,  Louisiana  Bank  vs.  Kenner^s  Succession. 

Art.  2855  [2826]  Terms.  The  contract  of  partnership 
may  depend  upon  conditions. 

Art.  2856    [2827].    Partner    Owes  Thing   Promised. 

Every  partner  owes  to  the  partnership  all  that  he  has  promised  to 
bring  into  the  same. 

When  this  proportion  consists  of  a  certain  thing,  and  the 
partnership  is  evicted  from  the  same,  such  partner  is  accountable 
for  it  towards  the  partnership,  in  the  same  manner  as  a  seller  is 
answerable  to  the  purchaser  who  buys  from  him. 

C.  X.  1845;  16  A.  418,  Frellg  vs.  Miller. 


Actio  pro  socio.    Mack.,  p.  211,  Sec. 
424,  n.  4. 


A   PARTNER  CAN  NOT    SUE  EXCEPT    FOR 

LIQUIDATION.  13  A.  576,  HcDnegln  vs. 
WiIcoxon;21.  A.  582,  Sewell  vs.  Cooper; 
22  A.  429,  Conrad  vs.   Callery;  24  A.  391, 


Stanton  vs.  Buckner;  2  A.   10;  2  A.  142;  8 
N.S.  281;  2  L.  461 ;  4  R.  158. 

Where  a  particular  slave  dies  of  chronci 
disease,  partner  putting  him  in  must  lose, 
although  it  wati  stipulated  that  partnership 
should  bear  loss  from  death  of  slaves.  2  A. 
449,  Richardson  vs.  Pumphrey. 


Art,  2857  [2828].  Id.  Eviction.  The  partner  who  promised 
to  bring  into  the  partnership  a  certain  thing,  is  bound,  in  case  of 
eviction  of  it,  in  the  same  manner  as  a  seller  towards  the  purchaser 
who  buys  from  him. 

2476;  16  A.  418,  Frellg  vs.  Miller. 

Art.  2858  [2829].  Id.  Interest  on  Contribution  and 
Withdrawals.  The  partner  who  promised  to  put  a  sum  of  money 
into  the  partnership,  owes  the  interest  of  the  same  from  the  day 
when  he  was  bound  to  pay  such  sum. 

In  the  same  manner  he  owes  the  interest  on  such  sums  as  he 
may  have  taken  out  of  the  funds  of  the  partnership,  from  the  day 
he  has  received  them. 

2  A.  8S;  6  A.  170;  11  A.  260. 

More  ample  damages  allowed  by  C.  N.    I 
1846.   lODurantOD,  p.  581,  D.  491.  | 

Art.  2859  [2830].    Id.  Skill,  Credit  and  Industry.  Any 

partner  who  has  bound  himself  to  bring  into  the  partnership  his 
skill,  industry,  or  credit,  owes  the  partnership  all  the  profits  which 
he  has  made  by  the  exercise  of  such  skill,  industry,  or  credit,  or  of 
such  proportion  thereof  as  he  was  bound  to  furnish. 

1929. 

For  violation  of  agreement  not  to  enter 
Into  another  firm  the  other  partners  may 
sue  for  damages,  but  can  not  claim  a  share 


in  the  profits  of  such  other  firm.  33  A.  1233, 
Murrell  vs.  Murrell. 
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Art.  2860  [2831].  Collection  from  Debtor  of  Firm  and 
Member.  When  one  of  the  partners  is,  for  his  own  particular 
account,  creditor  of  a  person  who  is  at  the  same  time  indebted,  unto 
the  partnership  for  a  debt  of  the  same  nature  which  is  due  like- 
wise, the  partner  is  bound  to  apply  what  he  receives  from  the 
debtor  to  the  discharge  of  what  is  due  to  the  partnership  and  to 
him,  in  the  proportion  of  both  debts,  although  by  his  receipt  he 
should  have  applied  the  whole  sum  paid  to  what  is  due  to  him  in 
particular. 

C.  N.  1848;  Potb.  Cont.  de  Soclete,  n.  121. 

Art.  2861  [2832].    Collection  by  One  Member  of  his 

Part.  When  one  of  the  partners  has  received  his  full  share  of 
what  is  due  to  the  partnership,  if  the  debtor  has  become  insolvent 
since,  the  partner  who  has  received  his  full  share  is  bound  to  re- 
turn the  same  to  the  partnership,  although  he  should  have  given 
a  receipt  for  his  own  share. 

C.  N.  1849;  Poth.  Cont.  de  Society,  n.  122. 

Art.  2862  [2833].     Liability  for  Damages  for  Fault. 

Every  partner  is  answerable  to  the  partnership  for  the  damages 
which  it  ma}'  have  suffered  by  his  fault,  without  being  able  to 
compensate  such  damages  by  the  profits  which  his  industry,  skill, 
or  credit  may  have  produced  in  the  business  of  the  partnership  ; 
provided  that  no  partner  shall  be  held  liable  for  any  loss  which 
has  happened  in  consequence  of  any  thing  bona  fide  done  or  omit- 
ted by  him  in  the  legal  exercise  of  his  power,  either  as  administra- 
tor or  partner,  although  such  act  or  omission  should  be  injudicious 
and  injurious  to  the  partnership. 

1926,  1927,  1929,  2871;  85  A.  1127,  Leviae  va.  Mlcbet;  C.  N.  1850;  Poth.  Cont.  de 
Societe,  n.  93,  109, 124  and  125. 


A  partner  has  no  remedy  against  his  co- 
partner for  money  paid  or  profits  made 
until  dissolution  of  partnership.  2  A.  10. 

Onu9  probandi  on  partner  suing.   Ibid. 

Debts  mu>t  be  paid  before  there  can  be  a 


A  stipulation  that  the  manager  is  to  share 
in  the  losses  of  the  enterprise  can  not  be 
construed  as  including  Io0S  of  working  ani- 
mals from  natural  causes.  Ibid. 

Where  one  partner  sues  another  for  liqul- 


partition  of  partcnlar  property.   2  A.  14.       '  dation  and  balance  due  on  partnership  ac- 

A  a*tniii*Hi^n  *iiaf  moTto^^,.  la  i^  y ^^^\^^  couut,  dcfeudaut  cau  not  set  up   in  reoon- 

ont-?K  net  ™  I  vention  damages  to  the  busine^ss  caused  by 

bjwmlle^^^^^^^^^  !  tt^if«^*^  ^^^»^-    ^  A.  824,  Mills  vs. 

all  charges  and  outlay.    38  A.  420,  Gomez  *^"0W8. 
vs.  Levy.                                                           I 

Art.  2863  [2834],  Ownership  of  Contributed  Tiling: 
Loss:  Risk.  If  the  use  only  of  certain  specified  property  has 
been  brought  into  partnership,  and  that  property  is  of  such  a  na- 
ture that  it  may  be  used  and  enjoyed  without  destroying  it,  the 
ownership  remains  in  the  partner  who  brought  it  in  and  is  at  his 
risk.  But  if  such  property  be  destroyed,  or  grow  worse  by  keep- 
ing or  by  the  use  that  is  made  of  it,  if  it  was  brought  into  partner- 
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ship  with  the  intent  that  it  should  be  sold,  or  if  it  was  taken  at  an 
estimated  value  ascertained  by  an  inventory  or  some  other  writing, 
in  either  of  these  cases,  although  the  use  only  was  contributed,  the 
property  is  at  the  risk  of  the  partnership ;  and  in  case  of  loss  or 
injury,  the  partner,  who  brought  it  in,  is  a  creditor  of  the  partner- 
ship, to  the  amount  of  the  credit  or  loss  ;  provided  that  all  the  pro- 
visions of  this  article  may  be  controlled  by  the  covenants  of  the 
parties. 

2831. 


Art.  2864  [2835].  Partner  as  Creditor.  A  partner  may  be 
a  creditor  of  the  partnership  not  only  for  the  sums  which  he  has 
disbursed,  but  likewise  for  the  obligations  he  has  entered  into  bona 
fide  for  the  partnership,  and  for  losses  reasonably  incurred  in  his 
administration. 

C.  N.  1862;  36  A.  496,  Bayley  vs.  Becnel;  Poth.  Cont.  de  Soclete,  n.  127,  128. 


A  partner  ig  subrogated  to  the  rights  of 
the  creditor  on  the  joint  property  whose 
debts  he  has  paid.  8  M.  483,  Rowlett  vs. 
Griere, 

But  where  the  firm  buys  property  and 
each  partner  gives  his  individual  note  for 


his  proportion,  it  is  not  a  partnership,  but 
a  private  debt,  especially  if  vendor*s  privi- 
lege is  renounced  in  the  act  of  sale.  In 
such  case  ihe  indorser  who  pays  has  no 
right  against  the  firm.  11  L.  262,  Nathan 
vs.  Gardere. 


Art.  2865  [2836].  Presumed  Share  of  Losses  and 
Profits.  When  the  contract  of  partnership  does  not  determine 
the  share  of  each  partner  in  the  profits  or  losses,  each  one  shall 
be  entitled  to  an  equal  share  of  the  profits,  and  must  contribute 
equally  to  the  losses. 

12  A.  179,  Hill  vs.  Matta;  2811,  2813;  4  A.  380. 


Partner  can  not  sue  to  withdraw  capital 
until  expiration  of  term  of  partnership.  2 
R.  449,  Bauduc  vs.  Laurent. 

Common  law  presumes  the  interests  of 


partners  equal,  but  in  Louisiana,  where  one 
partner  sets  up  a  claim,  the  onu»  prohandi 
is  on  him.  1  N.  S.  344,  Allan  vs.  Brown; 
but  see  7  A.  583,  Wolfe  vs.  Gilmer. 


Art.  2866  [2837].    Arbitration  as  to  Sliares.     If  the 

partners  have  agreed  to  refer  to  one  of  them  or  to  a  third  person, 
for  the  regulation  of  the  shares,  this  regulation  can  not  be  annulled, 
unless  it  be  by  certain  proofs  that  it  is  contrary  to  equity. 

C.  N.  1864;  Poth.  Cont.  de  Societe,  n.  74. 

Art.  2867  [2888].  Powers  of  Partner  Intrusted  witli 
Administration.  The  partner  intrusted  with  the  administra- 
tion of  the  affairs  of  the  partnership  by  a  special  power  given  in 
writing,  either  by  the  articles  of  partnerseip  or  otherwise,  may, 
without  the  assent  of  the  other  partners  and  contrary  to  their  pro- 
hibition, do  any  act  which  they  have  authorized  him  to  do  by  such 
power,  provided  it  be  without  fraud,  and  in  his  opinion  for  the  ad- 
vantage of  the  society. 

This  power,  if  contained  in  the  articles  of  copartnership,  can 
not  be  revoked  without  a  lawful  cause,  as  long  as  the  partnership 
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lasts.  But  if  the  power  of  administering  be  given  subsequent  to 
the  articles  of  partnership,  it  is  a  simple  mandate  and  may  be 
revoked. 


Partner  can  not  sell  the  property  of  the 
partnership.    80  A.  373,  Bass  vs;  Messick. 

In  a  commercial  partnership  one  partner 
could  not  bny  20,000  arpentsof  land,  though 
articles  provided  for  the  purchase  of  real 


estate  for  the  convenience  of  trade.    10  M. 
285,  Brooks  vs.  Hamilton^ 

Firm  is  responsible  for  expenses  of  part- 
ner while  in  prison  for  partnership  debt. 
2  N.  S.  91,  Day  et  al.  vs.  Morte. 


Art,  2868  [2839].  Where  Several  Partners  so  Ap- 
pointed. When  several  partners  are  intrusted  with  the  adminis- 
tration without  their  duties  being  pointed  out,  or  when  it  is  not 
expressed  that  one  shall  not  be  able  to  act  without  the  other,  they 
may  do  separately  all  the  acts  relating  to  such  administration. 


Contract  of  one  partner  is  binding  on  the 
firm,  if  partnership  was  benefited.  13  L. 
194,  Reynolds  vs.  Swain  et  al. 


The  liquidating  partner  can  not  stand  in 
judgment  unless  specially  authorized.  17  L. 
42,  Gaiennie  vs.  Akins. 


Art.  2869  [2840],    Id.    Where  All  Required  to  Concur. 

If  it  has  been  stipulated  that  one  of  the  administrators  shall  not 
do  anything  without  the  other,  one  alone  can  not  act,  even  when 
the  other  is  prevented  by  sickness  or  otherwise  from  taking  a  part 
in  the  acts  which  relate  to  the  administration,  until  there  be  a  new 
agreement  between  the  partners. 

Poth.  Cont.  de  Society,  n.  73. 


Art.  2870  [2841].  Powers  of  Partners  in  Absence  of 
Agreement.  When  there  is  no  agreement  respecting  adminis- 
istration  in  the  act  of  partnership,  the  following  rules  are 
adhered  to: 

1.  The  partners  are  supposed  to  have  given,  reciprocally,  to 
each  other  the  power  of  administering  one  for  the  other.  What 
one  does  is  valid,  even  for  the  share  of  his  partners,  without  receiv- 
ing their  approbation,  saving  the  right  which  they  or  every  one  of 
the  partners  has  to  oppose  the  operation,  before  it  be  concluded. 

2.  Every  partner  may  make  use  of  the  things  belonging  to 
the  partnership,  provided  he  employs  the  same  to  the  uses  for 
which  they  are  intended,  and  he  does  not  use  them  in  such  a  man- 
ner as  to  prevent  his  partners  from  using  them  according  to  their 
rights,  or  against  the  interest  of  the  partnership. 

3.  Every  partner  has  a  right  to  bind  his  partners  to  contribute 
with  him  to  the  expenses  which  are  necessary  for  the  preservation 
of  the  things  of  the  partnership. 

4.  A  partner  can  neither  dispose  of  nor  make  any  change  in 
any  real  property  belonging  to  the  partnership,  without  the  con- 
sent of  his  partners,  should  even  this  disposition  or  change  be 
advantageous  to  the  partnership. 

5.  In  other  than  commercial  partnerships  a  partner  can  not, 
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as  partner  only  and  if  he  has  not  the  administration,  alienate  or 
engage  the  things  which  belong  to  the  partnership. 

C.  N.  1859,  I860;  4  L.  306;  3  A.  323. 


A  partner  has  no  right  to  dispose  of  or 
control  the  undivided  interest  of  the  other 
partner  in  land.  17  L.  600,  Bernard  vs. 
Dufour. 

Where  one  partner  resides  abroad  and  the 
home  partner  manages  the  affairs,  the  lat- 
ter fixes  the  status  of  the  property,  and  if 
the  home  partner  be  an  enemy,  the  prop- 
erty is  that  of  an  enemy.  2  Black.  R.  681 
(2  Prize  case)  **The  Crenshaw.'' 

Powers  of  partner.  13  Central  Law  Jour- 
nal, 401 ;  13  Central  Law  Journal,  422. 

Partner  can  not  make  a  profit  out  of  his 
co-partner.    6  A.  798,  Bush  v«.  Guion. 

Each  member  may  draw  negotiable  paper 
for  the  firm,  notwithstanding  a  private 
agreement  to  the  contrary.  27  A.  128,  Cot- 
tam  vs.  Smith  A  Co. 

The  firm  is  not  liable  on  a  note  in  its 
name  given  by  one  of  the  partners  for  his 
own  benefit  to  one  who  knew  this  fact.  28 
A.  941,  Vredenburg  vs.  Lagan  A  Macki- 
son. 

Commercial  partners  may  own  real  estate 
as  joint  owners.  It  does  not  enter  into  their 
commercial  assets.  28  A.  627,  Gnilbeau 
Bros.  vs.  Melancon. 

Outsiders  are  not  affected  by  special  limi- 
tations in  the  act  of  partnership  on  the 
partners^  rights  of  contracting.  39  A.  1076, 
Gruner  &  Co.  vs.  Stucken. 

Partnership  not  l>ound  for  debts  of  its 
member  unless  incurred  for  its  benefit  or 
authorized  or  ratified  by  It.  30  A.  1290, 
Hamilton  vs.  Hodges. 


The  power  of  partners  to  bind  each  other 
ceases  with  ihe  dissolution  of  the  firm.  30 
A.  1178,  Dodd,  Brown  &  Co.  vs.  Bishop  & 
Co. 

A  loan  made  by  two  members  of  a  com- 
mercial firm  in  a  matter  foreign  to  the  busi- 
ness of  the  firm  and  against  the  opposition 
of  the  other  partner  is  chargeable  to  them. 
30  A.  963,  Cooke  vs.  Allison. 

A  commercial  partner  has  the  right  to 
confess  judgment  on  behalf  of  his  firm.  32 
A.  607,  Wjlmot  vs.  Steamer  Ouachita  Belle. 

A  partner  may  make  a  dation  en  paie- 
ment  to  firm  creditor.  33  A.  1233,  Murrell 
vs.  Marrell. 

A  partner  can  not  use  partnership  prop- 
erty to  pay  his  own  debts.  According- 
ly, if  he  gives  the  partnership  note  for 
his  individual  debt  it  is  not  binding  in  the 
hands  of  the  creditor  taking  it.  33  A.  1308, 
Mechanics'  and  Traders'  Insurance  Com- 
pany vs.  Richardson  &  Co. 

A  partner  can  not  apply  partnership 
property  to  individual  uses.  36  A.  730, 
Carter  Bros.  &  Co.  vs.  Galloway  &  Bums. 

An  ordinary  partner  can  not  give  the 
partnership  property  in  payment  to  part- 
nership creditors.  30  A.  373,  Bass  vs.  Mes- 
sick. 

Nor  can  he  use  the  name  of  the  firm  as  a 
security  for  his  own  debt  or  that  of  a  third 
person.  33  A.  1312,  Mutual  National  Bank 
vs.  Richardson. 

When  his  acts  are  apparently  beyond  the 
limits  of  his  authority,  third  persons  must 
ascertain  at  their  risk  whether  he  has  the 
assent  of  his  co-partners.  33  A.  1455, 
Allen,  Nugent <&  Co.  vs.  Carey  eiai. 


Art.  2871  [2842].  Partnership  as  to  Share.  Every 
partner  may,  without  the  consent  of  his  partners,  enter  into  a  part- 
nership with  a  third  person,  for  the  share  which  he  has  in  the 
partnership,  but  he  can  not,  without  the  consent  of  his  partners, 
make  him  a  partner  in  the  original  partnership,  should  he  even 
have  the  administration  of  it. 

He  is  responsible  for  the  damages  occasioned  by  this  third 
person  to  the  partnership,  in  the  same  manner  as  he  answers  for 
those  he  has  occasioned  himself,  according  to  article  2862. 

Poth.  Cont.  de  Society,  n.  91,  93;  C.  N.  1861;  16  A.  418. 


After  dissolution  one  partner  can  not 
bind  the  rest,  and  he  can  not  by  indorsing 
a  note,  the  consideration  of  which  was  due 


by  firm,  bind  the  firm.  He  can  only  re- 
cover on  showing  he  has  paid  a  debt  of  the 
firm.    11  R.  95,  Carr  vs.  Woods  et  al. 
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Art.  2873. 


SECTION  2. 
Of  the  OUigaiions  of  Partners  Towards  Third  Persons. 

Art.  2872  [2843].  Powers  and  Liability  of  Ordinary 
Partners.  Ordinary  partners  are  not  bound  ///  so  lido  for  th 
debts  of  the  partnership,  and  no  one  of  them  can  bind  his  partners, 
unless  they  have  given  him  power  so  to  do,  either  speciallj^  or  by 
the  articles  of  pamership. 

Commercial  partners  are  bound  in  solido  for  the  debts  of  the 
partnership. 

2  L.  419,  Bennett  et  al.  vs.  Allison;  115  U.  S.  274,  Henderson  vs.  Wads  worth  •  Troo 
n.  818;  C.N.  1862;  11  M.  331;  13  L.  197;  15  L.  427;  16  L.  228;  1  R.  62;  6  R.  70,  35l':  12  R* 
243;2A.  623;9  A.  419;24A.  230.  '  ^»^,^^r.. 


Partnership  creditors  have  a  privilege  on 
partnership  effects.  17  L.  600,  Bernard  vs. 
Dufour. 

Aiter  dissolution  of  a  partnership  each 
partner  must  be  cited  and  sued  at  his  dom- 
icile. 30  A.  65,  Montague  vs.  Weil  &  Bro. : 
2  A.  40J;  25  A.  464;  27  A.  238;  91  U.  S. 
170. 

Creditors  do  not  lose  their  preference  on 
the  partnership  property  by  being  com- 
pelled to  esUblish  their  claim  in  the  con- 
curso.    9  R.  45,  Marsh  vs.  Marsh  et  al. 

Firm  not  bound  for  the  capital  borrowed 
by  one  of  the  partners.  2  R.  453,  Smith 
vs.  Senecal. 

Real  estate  put  in  partnership  by  hus- 
band during  the  community  may  be  sold 
by  creditors  after  death  of  wife,  without 
maldng  her  heirs  parties.  19  A.  608,  Car- 
penter vs.  Featherston  et  al. 

Particular  partner  not  bound  for  more 
than  his  half  of  debt  of  a  firm  unless  prom- 
ise  is  in  writing,  24  A.  325.  Hill  vs.  Ober, 
Atwater  &  Co.;  14  A.  629,  Hallet  vs.  Des- 
ban;  24  How.  542,  Berthold  vs.  Goldsmith. 

Planting  partners  being  ordinary  part- 
ners are  only  jointly  liable,  but  they  may 
expressly  stipulate  a  solidary  obligation. 
86  A.  476,  Payne  vs.  James  et  al. 

Where  two  partners  do  all  the  woric  and 
pay  all  the  money,  they  are  entitled  to  be 
paid  in  preference  to  creditors  of  the  other 
partner.    117  U.  S.  667,  Hobbs  vs.  McLean. 

Agreement  of  new  partner  to  pay  debts 
of  old  firm.  107  N.  T.  260,  Serviss  vs. 
McDonnell;  27  Am.  Law  Reg.  329  and 
notes. 

A  new  firm  not  bound  for  debts  of  old 
firm.  32  A.  632,  Paradise  &  Bro.  vs.  Ger- 
son. 


Notice  of  dissolution  is  only  required 
with  those  who  have  dealt  directly  with 
the  firm.  20  Am.  Law  Reg.  393,  Richard- 
son vs.  Snider. 

Creditors  can  not  seize  partnership  prop- 
erty for  the  individual  debt  of  a  partner 
14  A.   108,  Pittman  &  Barrow  vs.  Robi- 

S??*  «'  ^]  ^-  ^^^'  ^^"^^  V8  MoKeage;  1  A. 
584,  Brodnax  vs.  Thomason;  10  A.  756, 
Carvin  vs.  Bates  A;  Co. 

DOMiciL  continues  for  liquidation  after 
the  dissolution,  although  the  partners  have 
Daoyed  away.  24  A.  296,  Lobdell  vs.  Bush- 
nell;  See  30  A.  65,  Montague  vs.  Weil:  17 
L.  43,  Gaiennie  vs.  Akin. 

During  the  existence  of  a  partnership  the 
individual  partners  can  not  be  sued  14  Fed 
Rep.  616,  Liverpool,  Brazil  &  River  Platte 
Nav.  Co.  vs.  Agar  ALeland. 

Of  the  right  of  one  partner  to  withdraw 
during  the  marriage  relation.  23  Amer. 
Law  Reg,  689. 

At  common  law  survivor  may  assign  and 
give  references.  118  U.  S.  3,  Emerson  vs. 
Senter. 

Seizure  of  individual  partner's  interest. 
36  Chy.  Division  436,  Helmore  vs.  Smith. 

Surrende?  of  partner  as  affecting  attach- 
ments.   117U.  S.  201,  Tuavs.  Carrlere. 

Obligation  and  judgment  in  Missouri  suit 
here  held  to  be  joint  in  sense,  because  no 
Missouri  authority  was  shown  to  the  con- 
trary. 42  A.  1031,  Bank  of  Commerce  of  St. 
f'r; VI.  z'Jor      (B-'''««2A.335;4A. 

The  acknowledgment  of  one  debt  in  solido 
legally  interrupts  prescription  as  to  all 
others.  49  A,  603.  In  the  matter  of  Leeds 
&  Co.,  Ltd.,  in  liquidation. 

Partners  are    not  necessarily  bound    in 

!n'^?*^;^«^^^*^*'^^  ^*  ^^^  t<>  ^  presumed. 
42  A.  1031,  Bank  of  Commerce  of  St.  Louis 
vs.  Mayer. 


Art.  2873  [2844].  Liability  of  Ordinary  Partners.    In 

the  ordmaay  partnership,  each  partner  is  bound  for  his  share  of 


726 


Digitized  by 


Google 


Art.  2874.  Civil  Code  op  Louisiana. 

the  partnership  debt,  calculating  such  share  in  proportion  to  the 
number  of  the  partners,  without  any  attention  to  the  proportion 
of  the  stock  or  profits  each  is  entitled  to. 

16  L.  230;  1  R.  62;  Trop.  n.  819;  12  R.  243,  Buard  vs.  Lemle;  C.  N.  1863;  6  R.  217; 
16  A.  193. 

Owners  of  a  sugar  estate  are  such  part-  I 
ners.    16  L.  71,  Park'sr  vs.  Brashear  et  al.   | 

Art.  2874  [2845].  Unauthorized  Debt;  Benefit  to 
Firm.  If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordin- 
ary partnership,  who  is  not  authorized,  either  in  his  own  name  or 
that  of  the  partnership,  the  other  partners  will  be  bound,  each  for 
his  share,  provided  it  be  proved  that  the  partnership  was  benefited 
by  the  transaction. 

27  A.  352,  Lagan  &  Macklson  vs.  Cragln;  C,  N.  1864;  13  L.  194;  16  L.  223;  1  R.  62; 
)4A.478;  16  A.  193. 

Partners  are  equally  bound  without  ref- 
erence to  interest  in  lirni.    6  Toul.  743. 

One  planting  partner  is  not  bound  on  the 
debts  contracted  by  the  other,  unless  it  be 
proved  that  the  partnership  was  thereby 
benefited.    37  A.  13,  Dalcour  vs.  McCan. 


Partnership  debts  must  be  paid  before  the 
individual  debts  of  the  partners.  2  R.  453, 
Smith  vs.  S^n^cal.    See  2823  and  notes. 

Actio  de  in  rem  verso,  Inst.  L.  4  T.  7,  1.  4; 
L.  15T.  3,  1.  3,  §1. 

Not  virile  share,  but  interest  In  the  part- 
nership.   Trop.,  n.  820. 


Art.  2875  [2846].  Contracts  of  Ordinary  Partnerships. 

All  engagements  made  relative  to  the  partnership  affairs,  by  the 
person  appointed  to  administer  the  business  of  an  ordinary  part- 
nership by  articles  of  partnership  duly  recorded  and  pursuant  to 
those  powers,  shall  bind  all  the  partners. 

7  M.  213,  Lynch  vs.  Postlethwalte ;  3  N.  S.  39,  Phillips  vs.  Parton. 


CHAPTER  4. 

Of  the   Different  Manners   in    Which  Partnerships  End. 

Art.  2876  [2847].  Termination  of  Partnership]; 
Causes.     A  partnership  ends : 

1.  By  the  expiration  of  the  time  for  which  such  partnership 
was  entered  into. 

2.  By  the  extinction  of  the  thing,  or  the  consummation  of  the 
negotiation. 

3.  By  the  death  of  one  of  the  partners,  or  by  his  interdiction* 

4.  By  his  bankrupty. 

5.  By  the  will  of  all  the  parties,  legally  expressed,  or  by  the 
will  of  any  of  them,  founded  on  a  legal  cause,  and  expressed  in  the 
manner  directed  by  law. 

2S80,  2881,  2884;  C.  N.  1865;  Poth.  Cont.  de  Societe,  n.  138,  140,  143,  144,  147,  148, 
149;  13  Toul.  46;  3  R.  44,  Mathlson  vs.  Field;  6  A.  739,  Cooper  &  Co.  vs.  Barns;  45  A. 
775,  Calder  &  Co.  vs.  Creditors;  18  L.  501;  14  A.  11;  16  A.  31. 
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Abt.  2881. 


Partnership  ends  by  seizure  under  exe- 
cution also. 


Liquidation.— Services  do  not  stand 
against  capital  in  the  liquidation.  37  Fed. 
Rep.  291,  Hellebush  vs.  Coughlin. 

Surviving  partner  can  not  be  appointed 
liquidator  ex  parte.  His  duties.  31  A.  156, 
Walmsley  &  Patterson  vs.  Mendelsohn  & 
Newman. 

Partnership  to  run  steamboat  may  con- 
tinue after  death  of  one  of  the  partners,  If 
no  objection  by  administrator.  4  A.  831, 
Jouanneau  vs.  Shannon. 

Court  may  appoint  a  receiver  to  liquidate. 
Receiver  must  pay  money  into  court.  Even 
a  partner  may  after  dissolution  be  required 
to  pay  into  court  money  collected  after  dis- 
solution.   2  A.  88,  Grldley  vs.  Conner. 


After  dissolution  the  partnership  still 
continues  for  the  purpose  of  liquidation.  80 
A.  62,  Montague  vs.  Well  &  Bro. 

For  liabilities  and  citation  of  dissolved 
partnership.    Id. 

A  partnership  even  at  will  does  not  dis- 
solve through  weakening  faculties  prior  to 
Interdiction,  even  between  the  parties  and 
still  less  to  third  persons.  47  A.  367,  Jur- 
gens  vs.  Ittman  et  al. 

After  dissolution  none  of  the  partners- 
can  bind  the  others  except  by  their  con- 
sent. 29  A.  588,  Meyer,  Weil  &  Co.  vs. 
Atkins. 

Where  one  of  the  partners  died  pending 
the  suit,  no  judgment  can  be  rendered 
against  the  partnership.  29  A.  141,  Mc- 
Closkey,  Blgley  &  Co.  vs.  Mayfield  et  al. 


Dissolution  by  consent, 
vs.  Dragon. 


37  A.  71,  Saloy 


Art.  2877  [2848].   Id.    Expiration  of  Term  Stipulated. 

When  a  partnership  has  been  entered  into  for  a  limited  time,  it 
ends  of  course  at  the  expiration  of  that  time. 

28>7. 

Art.  2878  [2849].  Extension  of  Partnersliip.  The  pro- 
rogation which  may  be  agreed  upon  between  the  parties,  shall  be 
made  and  proved  in  the  same  manner,  as  the  contract  of  partner-^ 
ship  itself. 

C.  N.  1866. 


What  constitutes  sufficient  notice  of  dis- 
solution. 7  A.  639,  Grinnan  vs.  Baton 
Rouge  Mills  Co. 


Costs  of  liquidation  in  equity.    135  U.  St. 
449,  Burns  vs.  Rosenstein. 


Art.  2879  [2850].  Loss  of  Thing  to  be  Contributed  to 
Capital.  If  a  partnership  has  been  entered  into,  the  stock  of 
which  is  to  be  formed  with  the  proceeds  of  a  sale,  to  be  made  in 
common,  of  several  things  belonging  to  each  partner,  and  if  it  hap- 
pen that  the  thing  belonging  to  one  of  them  is  destroyed,  the  part- 
nership shall  be  extinguished. 

C.  N.  1867. 

Art.  2880  [2851].  Death  of  Partner.  Every  partnership 
ends  of  right  by  the  death  of  one  of  the  partners,  unless  an  agree- 
ment has  been  made  to  the  contrary. 

1103, 1143;  6  A.  739,  Caoper  ct  Co.  vs.  Burns;  3  R.  44,  Mathlson  vs.  Field;  Inst.,  $ 
T.  26  1.  6;  L.  17,  T.  2,  I.  65,  Sec.  9;  Potli.  de  fiociete,  n.  144;  2  Bowier,  117:  1  L.  384;  12 
B.  243. 


Art.  2881  [2852].  Id.  Dissolves  Partnership  Among 
Survivors.  The  death  of  one  partner  dissolves  the  partnership 
between  the  surviving  partners,  unless  there  be  a  contrary  stipula- 
tion. 

1103,1143;  3  Pothier,p.  607;  3  B.  44  Mathison  vp.  Field;  1  L.  400,  Banlc  v^.  Kenner. 
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Art.  2882  [2853].    Id.    Stipulation  for  Continuance  of 

Partnership.  If  it  has  been  stipulated  that,  in  case  of  the  death 
of  one  of  the  partners,  the  partnership  should  continue  between 
the  heir  of  the  deceased  and  the  surviving  partners,  or  between  the 
surviving  partners  only,  either  of  these  stipulations  shall  be 
observed. 

But  if  the  stipulation  be,  that  the  partnership  shall  continue 
between  the  survivors  only,  the  heir  of  the  deceased  shall  be  enti- 
tled to  a  division  of  the  partnership  property,  as  it  stood  at  the  day 
of  the  death  of  his  ancestor,  and  to  a  share  in  the  profits  of  any 
partnership  operation  in  which  his  share  of  the  stock  was  employed, 
and  which  was  unfinished  at  that  time. 

1103, 1122. 1138,  1143;  38  A  343,  Hart  vs.  Anger  A  Xicol ;  26  Laurent,  p.  390,  §  380; 
17  Duranton,  n.  471,  473;  Troplong,  954;  C.  N.  1868;  1  L.  384,  La.  Bank  vs.  Successlan 
ot  Kenner. 


Inventory  1106.  Security  1 139.  Survivor 
may  be  put  in  possession  one  year  to  liqui- 
date.   1138. 

After  dissolution  partner  can  not  enter  an 
appearance  so  as  to  bind  other  partners  by 
a  judgment.  91  U.  S.  160, 'Hall  vs.  Lan- 
ning. 

Old  firm  dissolved.  One  partner  retires. 
New  firm  retains  old  name.  A  dealer  not 
notified  sues  new  firm  and  gets  judgment. 
He  can  not  afterwards  sue  retiring  partner. 


22  Am.  Law  Begister,  364  (1883).    House  of 
Lords  case. 

Necessity  of  notice.    lb. 

As  to  obligations  of  liquidating  partner 
39  A.  638,  Klotz  vs.  Macready  et  al. 

A  stipulation  ziven  the  survivor,  but  not 
the  heirs  of  the  deceased  partner  the  option 
of  continuing,  is  not  binding.  38  A.  841, 
Hart  vs.  Anger  &  Nicol. 


Art.  2883   [2854].     Interdiction.     Bankruptcy.     The 

interdiction  of  one  of  the  partners,  or  his  bankruptcy,  has,  as  to 
the  dissolution  of  the  partnership,  the  same  effect  as  the  death  of 
one  of  the  partners. 

Wealcening  mental  faculties  of  a  partner 
do  not  dissolve.  47  A.  367,  Jurgens  vs. 
Ittmann  et  al. 


Art.  2884  [2855].  Term  Not  Fixed.  Dissolution  at 
Will.  If  the  partnership  has  been  contracted  without  any  limita- 
tion of  time,  one  of  the  partners  may  dissolve  the  partnership  by 
notifying  to  his  partners  that  he  does  not  intend  to  remain  any 
longer  in  the  partnership,  provided,  nevertheless,  the  renunciation 
to  the  partnership  be  made  bona  jide^  and  it  does  not  take  place 
unseasonably. 

2854,  2876,  §5;  C.  N.  1869. 


Art.  2885    [2856].    Id.     When  Dissloution  Not  Bona 

Fide.  The  renunciation  is  not  bona  fide  when  the  partner 
renounces  for  the  purpose  of  appropriating  to  himself  the  profits 
which  the  partners  expected  to  receive  from  the  partnership. 


C.  N.  1870;  Poth.  Cont.  de  Society,  n.  150. 
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Manners  in  Which  Partnerships  End. 


Art.  2890. 


Art.  2886  [2857].  Id.  When  Dissolution  Unseason- 
able. The  renunciation  is  made  unseasonabl}^,  if  it  be  made  at 
the  time  when  things  are  no  longer  entire,  and  when  the  interest 
of  the  partnership  requires  that  its  dissolution  be  postponed.  The 
common  interest  of  the  partnership  is  considered,  and  not  the 
interest  of  the  partner  who  opposes  the  renunciation. 

C.  X.  1870;  Poth.  Cont.  de  Societe,  n.  150. 

Art.  2887  [2858].   Term  Fixed,   Dissolution  for  Cause. 

Although  the  partnership  may  have  been  entered  into  for  a  limited 
time,  one  of  the  partners  may,  provided  Ije  has  a  just  cause  for  the 
same,  dissolve  the  partnership  before  the  time,  even  where  incon- 
veniences might  result  for  the  partners,  and  although  it  might  have 
been  stipulated  ^hat  the  partners  could  not  desist  from  the  partner- 
ship before  the  stipulated  time. 

2877;  C.N.  1871;  18  L.  341. 


Art.  2888  [2859].  Id.  Just  Cause  for  Dissolution,  There  is 
just  cause  for  a  partner  to  dissolve  the  partnership  before  the  ap- 
pointed time,  when  one  or  more  of  the  partners  fail  in  their  obliga- 
tions, or  when  an  habitual  infirmity  prevents  him  from  devoting 
himself  to  the  affairs  of  the  partnership,  which  require  his  presence 
or  his  personal  attendance. 


Partnership  DOt  dissoved  by  weakening 
of  mental    faculties  of  a  partner  prior-  to 


iiiterdiction.  47  A.  372,  Jurgens  vs.  Ittmann 
etal. 


Art.  2889  [2860].  Notice  of  Dissolution  to  Otiier  Partners. 

The  renunciation  of  the  partnership  by  one  of  the  partners  does 
not  operate  the  dissolution  of  the  partnership,  unless  it  be  notified 
to  all  the  other  partners. 

Art.  2890  [2861].    Partition  of  Partnersliip  Assets.    The 

rules  concerning  the  partition  of  successions,  the  manner  of  mak- 
ing such  partition,  and  the  obligations  which  result  from  the 
same,  between  heirs,  apply  to  partners. 

2876 :  C.  N.  1872  (lit.) ;  Poth.  Cont.  de  Soclete  n.  161 ;  26  Laurent  Sec.  410;  6  Tool. 


739. 
Rale  not  the  same  as  to  collation.    1227. 

In  a  partnership  proceeding  a  partner 
can  not  sue  as  a  creditor,  but  must  sue  for 
a  partition,  14  A.  742,  King  vs.  Wartelle; 
13  A.  576,  Hennegin  vs.  Wilcoxon;  21  A. 
582;  22  A.  429.  But  see  35  A.  296,  Succes- 
sion of  Merriclc. 


A  partner  is  l>ound  to  account  in  an  ac- 
tion for  partition,  although  more  than  ten 
years  have  elapsed  since  dissolution.  12 
A.  353,  Ailcen  vs.  Ogllvie;  14  A.  742,  King 
vs.  Wartelle. 


729 


Digitized  by 


Google 


Art.  2891. 


Civil  Code  op  Louisiana. 


TITLE  XII. 


OF  LOAN, 


Art.*  2891  [2862].  Two  Kinds   of  Loanj:  Commodatum, 

riutuutn.  There  are  two  kinds  of  loans  :     UEpn 

The  loan  of  things,  which  may  be  used  without  being  destroyed ; 

And  the  loan  of  things,    which   are  destroyed   without  being 
used. 

The  first  kind  is  called  loan  for  use  or  commodatum. 

The  second  kind  is  called  loan  for  consumption  or  mutuuin. 


(The  third  line  of  this  article  should 
probably  read  '^  and  the  loan  of  things 
which  are  destroyed  by  being  used.    It 


would  then  conform  to  the  French  text  of 
the  Code  of  1826  and  C.  N.  1874.) 


Art.  2892  [2863]-   Mutuum.    This  second  "kin^  is  still  sub- 
divided into  gratuitous  loan,  and  loan  on  interest. 


CHAPTER  1. 

Of  the  Loan  for  Use^  or  Cormnodattim. 

SECTION  1. 

Of  the  Nature  of  the  Loan  for  Use. 

Art,  2893  [2864].  Loan  for  Use  Defined.  The  loan  for 
use  is  an  agreement,  by  which  a  person  delivers  a  thing  to  another, 
to  use  it  according  to  its  natural  destination,  or  according  to  the 
agreement,  under  the  obligation  on  the  part  of  the  borrower,  to 
return  it  after  he  shall  have  done  using  it. 

C.  N.  1875. 

The  ^''  precarium'^^  is  apraetorium  pact  by 
which  one  of  the  parties  accords  gratuitously 
to  another  the  use  of  a  thing  or  the  exer- 


cise of  a  right  until  the  same  be  revoked. 
Mack.,  p.  226,  §  468. 


Art.  2894  [2865].    Id.    Is  Gratuitous.   This  loan  is  essen- 
tially gratuitous  ;  otherwise  it  would  be  a  letting  or  hiring. 

C.  N.  1876  (lit).;  Poth.  Pret  a  usage,  n.  3;  Oblig.,  n.  6. 

Art.  2895   [2866].   Ownership  of  Thing  Loaned.    The 

lender  remains  proprietor  of  the  thing  lent. 

C.  N.  1877  (lit.) ;  Poth.  Pret  a  usage,  n.  4. 

Where  there  is  a  valuation  and  the  loan  I       Where  borrower  is  put  to  expense  in  the 
is  lost.    2901.  I   preservation  of  the  loan.    2908. 
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Of  the  Loan  for  Use.  Art.  2902. 

Art.  2896  [2867].  What  Hay  be  Loaned.  Every  thing 
which  is  in  commerce,  and  which  is  not  consumed  by  use,  may 
be  the  object  of  this  agreement. 

C.  N.  1878  (lit.) ;  Poth.  Pret  a  usage,  d.  14. 

Art.  2897  [2868 J.    Obligation   of  Contract  Heritable. 

The  obligations  entered  into  by  the  loan  for  use,  are  binding  upon 
the  heirs  of  the  lender  and  of  the  borrower. 

But  if  the  loan  has  only  been  made  on  account  of  the  bor- 
rower, and  to  him  personally,  then  his  heirs  can  not  continue  to 
possess  the  thing  lent. 

C.  N.  1879  (lit.)  ;  Poth.  Pret  a  usage,  n.  27, 32,  66. 

SECTION  2. 
0/  the  Engagements  of  the  Borrower  for  Use. 

Art.  2898  [2869].  Obligations  of  Borrower.  The  bor- 
rower is  bound  to  keep  and  preserve,  in  the  best  possible  order,  the 
thing  lent.  He  can  use  it  only  in  the  manner  for  which  it  is  fitted 
by  its  nature,  or  which  is  allowed  by  the  agreement,  under  the 
penalty  of  damages. 

1908;  C.  N.  1880;  Poth.  Pret  a  usage,  n.  21,  23,  48,  50,  51  and  69;  6  Toul.  66,  178; 
7  L.  253,  Niblett  vs.  White. 

Art.  2899  [2870].  Unauthorized  Use  of  Thing  Loaned. 

If  the  borrower  employs  the  thing  to  another  use  or  for  a  longer 
time  than  has  been  agreed  on,  he  shall  be  liable  for  the  loss  which 
may  happen,  although  the  same  might  have  happened  by  chance. 

2219,  2155,  2901 ;  C. N.  1881. 
No  putting  In  mora  necessary.  1911  No.  3.  | 

Art.  2900  [2871].  Loss  by  Casualty.  If  the  thing  lent 
be  destroyed  by  a  chance  which  might  have  been  prevented  by  the 
borrower  in  making  use  of  his  own,  or  if,  unable  to  preserve  both, 
he  has  preferred  preserving  his  own,  he  is  answerable  for  the  loss 
of  the  other. 

C.  N.  1882  (lit.) ;  Poth.  Pret  a  usage,  n.  40,  53,  56;  6  Toul.  211. 

Art.   2901  [2872].  Valuation  of  Thing  Loaned:  Loss. 

If  the  thing  has  been  valued  at  the  time  of  lending  it,  the  loss 
which  results,  even  by  chance,  is  on  account  of  the  borrower,  unless 
there  has  been  a  contrary  agreement. 

C.  N.  188a  (lit.) ;  Poth.  Pret  a  usage,  n.  61,62  and  63;  Poth.  Obllg.,  n.  7;  13  Toul.  48 

Art.  2902  [2873]  Deterioration.  If  the  thing  be  made 
worse  by  the  effects  of  the  use  alone  for  which  it  was  borrowed, 
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Art.  2908.  Cjvil  Code  of  Louisiana. 

and  without   any  fault  on  the  part  of  the  borrower,  he  is  not  an- 
swerable for  the  same. 

2155:  C.  N.  1S84  (lit.);  Poth.  Fret  a  usage,  n.  38,  39,  55;  Poth.  Oblig.,  n.  7. 

Art.  2903  [2874].  Compensation.  The  borrower  is  not 
at  liberty  to  keep  the  thing  as  a  compensation  for  what  the  lender 
owes  him. 

C.  N.  1885  (lit.);  7  Toul.  463;  Poth.  Preta  usage,  n.  44. 
Compensation.    2210.  | 

Art.  2904  [2875].  Expenses  in  Use.  If,  in  order  to  use 
the  thing,  the  borrower  be  compelled  to  go  to  some  expense,  he  has 
no  right  to  be  reimbursed  by  the  lender. 

2908;  C.  N.  1886  (lit.);  Poih.  Pret  a  usage,  n.  81. 

Art.  2905  [2876].  Joint  Borrowers.  If  several  persons 
have  jointly  borrowed  the  same  object,  they  are  bound  for  it  in 
solido  to  the  lender. 

2091,  2093;  C.  N.  1887  (lit.);  Poth.  Pret.  a  usage,  n.  66. 


SECTION  3. 
Of  the  ObligaUons  of  the  Lender  for  Use. 

Art.  2906  [2877].  Retalcing  by  Lender.  The  lender  can  take 
back  the  thing  lent,  only  after  the  time  agreed  on  ;  or,  if  no  agree- 
ment has  been  entered  into  in  that  respect,  after  it  has  been  em- 
ployed to  the  use  for  what  it  was  borrowed. 

C.  N.  1888  (lit.);  6  Toul.  19;  Poth. Pret.  a  usage,  n.  20-26. 
*•  Term"  and  ''  Condition."    2051 .  | 

Art.  2907  [2878].  Id.  Urgent  Need  by  Lender.  Neverthe- 
less, if  during  the  interval,  or  before  the  borrower  has  done  with  the 
thing,  the  lender  be  in  an  urgent  and  unforeseen  need  of  this  thing, 
the  judge  may,  according  to  circumstances,  compel  the  borrower  to 
return  it  to  him. 

2052;  C.  N.  1889  (lit.) ;  Poth.  Pret.  a  usage,  n.  25,  42  et  77. 

Art.  2908  [2879].  Expenses  in  Preservation.  If,  during  the 
loan  ,  the  borrower  was  obliged  for  the  preservation  of  the  thing  to 
go  to  some  extraordinary  expense,  necessary  and  so  urgent  that  he 
could  not  give  notice  of  the  same  to  the  lender,  the  lender  shall  be 
bound  to  reimburse  him  for  the  same. 

2314;  2904;  2960;  C.  X.  1890  (lit.);  Poth.  Pr^t.  a  usage,  n.  81.  43,  82  and 83. 
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Of  the  Loan  for  Consumption.  Art.  2914. 

Art.  2909    [2880].    Defect  of    Thing  Causing  Damage. 

When  the  thing  lent  has  defects  of  such  a  nature  that  it  may  occa- 
sion injury  to  the  person  who  uses  it,  the  lender  is  answerable  for 
the  consequences,  if  he  knew  the  defects  and  did  not  apprise  the 
borrower  of  them. 

C.  N.  1891. 


CHAPTER  2. 
Of  the  Loan  for  Consumption  or  Mutuum. 

SECTION  1. 
Of  the  Nature  of  the  Loan  for  Consumption. 

Art.  2910  [2881].  Loan  for  Consumption  Defined.   The 

loan  for  consumption  is  an  agreement  by  which  one  person  de- 
livers to  another  a  certain  quantity  of  things  which  are  consumed 
by  the  use,  under  the  obligation,  by  the  borrower,  to  return  to  him 
as  much  of  the  same  kind  and  quality. 

C.  N.,  1892;  6Sav.  122,  Sec.  268. 

Art.  2911  [2882].   Borrower  Becomes  Owner:  Risk*.  By 

the  effect  of  this  loan  the  borrower  becomes  the  owner  of  the  thing 
lent,  and  if  it  be  destroyed,  in  whatever  manner  the  same  may  have 
happened,  the  loss  is  on  his  account. 

C.  N.,  1898. 

Art.  2912  [2883].  Object  of  Loan.  Any  thing  which  is  such 
that  it  may  be  returned  of  the  same  kind  and  quality,  may  be 
given  as  a  loan  for  consumption;  but  things  which,  although  of  the 
same  kind,  still  may  differ  from  each  other  in  quality,  as  beasts 
and  the  like,  can  not  be  lent  after  this  manner. 

ex.,  1894. 

Art.  2913  [2884].  Honey  Debt  Payable  in  Current 
Coin.  The  obligation  which  results  from  a  loan  of  money,  can 
never  be  more  than  the  numerical  sum  mentioned  in  the  contract. 

If  there  has  been  augmentation  or  diminution  in  the  value  of 
the  money  before  the  time  of  payment,  the  debtor  is  bound  to 
return  nothing  more  than  the  numerical  sum  which  was  lent  to  him^ 
in  such  money  as  has  currency  at  the  time  of  the  payment. 

(Amended)  C.  N.  1895. 

Art.  2914  [2885].  Bullion  Loans.  The  rule  in  the  pre- 
ceding  article  does  not  obtain,  if  the  loan  has  been  made  in  bullion. 

0.  N.  1896. 
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Art.  2915.  Civil  Code  of  Louisiana. 

Art.  2915  [2886].  Provision  Loans.  If  provisions  have 
been  lent,  whatever  be  the  increase  or  diminution  of  their  price,  the 
debtor  is  still  bound  to  return  the  same  quantity  and  quality,  and 
he  is  bound  to  return  no  more. 

C.  N.  1897 

SECTION  2. 
Of  the  Obligaiions  of  the  Lender  for  Consumption. 

Art.  2916  [2887].  Vices  of  Tiling  Loaned;  Lender's 
Liability.  In  the  loan  for  consumption,  the  lender  is  subject  to 
the  responsibility  above  established  with  respect  to  the  vices  of  the 
thing  lent  for  use. 

C.  X.  1898;  Poth.  Pret  a  usage,  n.  61  and  52. 

Art.  2917  [2888].  Demand  for  Return.  The  lender  can 
not  claim  the  thing  lent  before  the  time  agreed  on. 

If  no  term  has  been  agreed  on  for  the  restitution,  the  judge 
may  grant  a  delay  according  to  circumstances. 

2051,  2906,  2153;  C.  X.  1899  and  1900  (^2917  is  a  literal  traDslatioD  of  the  two  articles 
ol  the  Code  Napoleon) ;  6  Toul.  19;  Poth.  Pret  de  Comsomption,  n.  47,  48. 

Art.   2918   [2889].     Id.     Loans  Exigible  at  Will.    No 

delay  shall  be  granted  if  the  loan  has  been  stipulated  as  exigible  at 
will. 

2163;C.  N.  1901. 

Art.  2919  [2890[.  Id.  Loans  Returnable  at  Borrow- 
er's Convenience.  If  it  was  agreed  only  that  the  borrower 
should  pay  when  he  could,  or  when  he  should  have  the  means  so 
to  do,  he  ought  to  be  sentenced  to  pay  as  soon  as  he  appears  to  be 
able  so  to  do. 

C.  N.  1901. 

SECTION  3. 
Of  the  Engagements  of  the   Borrower  for   Consumption. 

Art.  2920  [2891].  Obligations  of  Borrower.  The  borrower 
is  obliged  to  restore  the  thing  lent  in  the  same  quantity  and  con- 
xiition,  and  at  the  place  and  time  agreed  on. 

If  no  spot  has  been  fixed  on  for  the  restitution,  it  must  be  made 
at  the  place  where  the  loan  was  made. 

0.  N.  1902. 

Art.  2921  [2892].  Value  in  Lieu  of  Thing.  If  it  be  impossi- 
ble  for  him  to  fulfill  his  engagement,  he  is  bound  to  pay  the  value 

734 


Digitized  by 


Google 


Op  Loan  on  Interest. 


Art.  2924. 


of  the  things  lent,  taking  into  consideration  the  time  and  place 
when  they  ought  to  have  been  returned  according  to  the  agree- 
ment. 

If  the  time  and  place  have  not  been  regulated,  the  payment  is 
made  according  to  the  price  which  the  thing  is  worth  at  the  time 
and  place  where  the  demand  is  made. 

C.  N.  1903  (lit.);  4  B.  846;  Poth.  Pret.  de  Consomption,  n.  40. 

Art.  2922  [2893].  Interest.  If  the  borrower  does  not  return 
the  things  lent  or  their  value,  at  the  time  appointed,  he  shall  be 
bound  to  pay  interest  from  the  time  that  a  judicial  demand  of  it 
has  been  made. 

C.  N.  1904  (lit.) ;  4  R.  346. 

The  only  damage  for  non-retnm  of  money  I 
is  interest.    1935. 


CHAPTER  3. 
Of  Loan  on  hiterest. 

Art.  2923  [2894].  Interest  Lawful.  It  is  lawful  to  stipulate 
interest  for  a  simple  loan,  whether  of  money  or  other  movable 
things. 

Interest.  363;  «45;  1986;  647;  1944;  1936;  1937;  2868;  1938;  1939;  1940;  1942;  3247; 
2346;  2374;  2663;  2564;  2559;  2800;  C.  P.  157;  415;  653;  554;  681;  C.N.  1905;  6  Toul.  282; 
6  L.  762;  11  L.  61,  Orso  vs.  Orso;  11  L.  236,  Bertrand  vs.  Frazler. 


Interest  on  all  debts.  B.  S.  1883,  Act 
No.  291  of  1865,  p.  352. 

Interest  to  maturity  of  a  note  is  e%  con- 
tractu;  after  maturity  it  is  in  ilie  nature  of 
damages.  100  U.  8.72,  Holdenvs.  Trust 
Company ;  96  N.  Y.  428,  O'Brien  vs.  Young; 
22  How.  118,  Brewster  vs.  Wakefield:  22 
Wal.  170,  Bumhisel  v«.  Firman;  Central 
Law  Journal  11,  Vol.  366. 

Interest  allowed  tbougli  not  prayed  for. 
13  A.  380,  Downs  vs.  Morrison. 

Interest  will  run  on  interest  included  in 
an  account  stated.  29  A.  679,  Sentfell  &  Co. 
vs.  Mrs.  M.  6.  Kennedy  et  al. 

In  a  note,  interest  is  stipulated  on  $6000 

payable years  after  date  witli  interest 

at  the  rate  of  10  per  cent.,  payable  semi- 
annually. Held  ten  per  cent,  could  only  be 
recovered  up  to  maturity ;  that  afterwards 
it  bore  only  legal  interest.  22  How.  127, 
Brewster  vs.  Wakefield ;  22  Wal.  170,  Bum- 
hisel vs.  Firman ;  100  U.  8.72,  Holdenvs. 
Freedman^s  Saving  &  Trust  Co. 

On  a  stipulation  interest  might,  under  the 
Boman  Law,  be  recovered  independent  of 


the  principal  but  not  on  a  contract  merely* 
6  Sav.  127. 

So  an  action  on  the  principal  does  not 
prevent  a  suit  on  the  stipulation  for  the 
interest.    Ibid.  160,  Sec.  27. 

An  exaction  by  a  bank  of  a  mortgage  from 
a  debtor  to  secure  a  third  person's  obliga- 
tion, in  addition  together  with  the  highest 
conventional  interest  on  his  own  debt,  is 
usurious.    1  A.  68,  Canal  Bank  vs.  Hagan. 

"As  a  general  rule  after  property  of  an 
insolvent  passes  into  the  hands  of  a  receiver 
or  an  assignee  in  insolvency,  interest  is 
not  allowed  on  claims  against  the  funds.'' 
149  U.  S.  116.  Thomas  vs.  Western  Car  Co. ; 
4  Met.  317,  323,  Williams  vs.  American 
Bank;    10  Gray  263,  Thomas  vs.   Minet, 

Interest  on  damages;  42  A.  752,  Railroad 
Co.  vs.  Hollingsworth  et  al. 

Reduction  of  interest  on  a  judgment 
from  7  per  cent,  to  6  per  cent,  by  a  subse- 
quent statute  held  good.  95  N.  Y.  428, 
O'Brien  vs.  Young;  146  U.  S.  162,  Morley 
vs.  Lake  Shore  Railroad  Co. 


Art.  2924  [2895].  Legal.  Conventional  Interest:  Rate. 
Penalty  for  Usury.  Interest  is  either  legal  or  conventional. 
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Art.  2924. 


Civil  Code  op  Louisiana. 


Legal  interest  is  fixed  at  the  following  rates,  to-wit : 

At  five  per  cent,  on  all  sums  which  are  the  object  of  a  judicial 
demand,  whence  this  is  called  judicial  interest; 

And  on  sums  discounted  by  banks,  at  the  rate  established  by 
their  charters. 

The  amount  of  the  conventional  interest  can  not  exceed  eight 
per  cent.  The  same  must  be  fixed  in  writing ;  testimonial  proof 
of  it  is  not  admitted  in  any  case. 

Except  in  the  cases  herein  provided,  if  any  person  shall  pay 
on  any  contract  a  higher  rate  of  interest  than  the  above,  as  dis- 
count or  otherwise,  the  same  may  be  sued  for  and  recovered  within 
twelve  months  from  the  time  of  such  payment. 

The  owner  or  discounter  of  any  note  or  bond,  or  other  written 
evidence  of  debt  for  the  payment  of  money,  payable  to  order  or 
bearer  or  by  assignment,  shall  have  the  right  to  claim  and  recover 
the  full  amount  of  such  note,  bond  or  other  written  evidence  of 
debt,  and  all  interest  not  beyond  eight  per  cent,  per  annum  inter- 
est that  may  accrue  thereon,  notwithstanding  that  the  rate  of  in- 
terest or  discount  at  which  the  same  may  be  or  may  have  been  dis- 
counted has  been  beyond  the  rate  of  eight  per  cent,  per  annum  in- 
terest or  discount ;  but  this  provision  shall  not  apply  to  the  bank- 
ing institutions  of  this  State  in  operation  under  existing  laws. 

The  owner  of  any  promissory  note,  bond  or  other  written  evi- 
dence of  debt  for  the  payment  of  money,  to  order  or  bearer  or 
transferable  by  assignment,  shall  have  the  right  to  collect  the 
whole  amount  of  such  promissory  note,  bond  or  other  written  evi- 
dence of  debt  for  the  payment  of  money,  notwithstanding  such 
promissory  note,  bond  or  other  evidence  of  debt  for  the  payment  of 
money  may  include  a  greater  rate  of  interest  or  discount  than 
eight  per  cent,  per  annum;  piovided,  such  obligation  shall  not 
bear  more  than  eight  per  cent,  per  annum  after  maturity  until 
paid. 

(Amended)  1936;  1942;  C.  P.  664;  12  M.  21;  2  L.  60;  7  L.I05;  13  L.  101:  2  B.  171; 
3  R.  251;  6  R.  216;  8  R.  488;  9  R.  194;  10  R.  118,  174;  12  R.  178;  3  A.  167,  697;  4  A.  78;  6 
A.  508;  13  A.  99;  14  A.  681 ;  16  A.  17;  17  A.  326;  21  A.  279;  R.  S.  299,  816,  887,  1888  to 
1890;  Acts  1844,  p.  15,  No.  26;  Acts  1866,  No.  161,  p.  130;  Acts  1860,  No.  62,  p.  41;  7  L. 
520,  Cox  vs.  Mitchell;   6  M.  278. 


All  debts  bear  5  per  cent,  interest.  1983. 

By  disconnt  one  may  receive  nine  per  cent. 
40  A.  17,  Mutual  National  Bank  of  New  Or- 
leans vs.  James  Reagan. 

Judgment  must  decree  interest  or  it  does 
not  bear  interest.  O.  P.  653;  1  A.  92,  Suc- 
cession of  Durnford ;  12  A.  95,  Succession  of 
Anderson;  2  M.  83,  Faurie  vs.  Pitot;  2  L. 
617,  Harty  vs.  Harty ;  4  A.  28,  Succession  of 
Mann;  33  A.  681,  Succession  of  Robert 
Anderson;  140  U.  S.  92,  ex  parley  Washing- 
ton, etc. 

Conventional  interest  can  not  exceed  8 
per  cent.,  under  penalty  of  forfeiture  of  en- 
tire interest  so  contracted.  R.  S.  1884. 


Usury  will  not  be  allowed,  though  dis- 
guised under  other  forms.  4  N.  S.  167,  Gal- 
loway vs.  Legan ;  9  R.  126,  Baker  vs.  Garlich. 

Interest  must  be  fixed  in  writina:.  42  A. 
367,  Durruty  vs.  Mussachia;  8R.  261.  Lam- 
beth et  al.  vs.  Burney;  1938;  42  A.  368, 
Durruty  and  Husband  vs.  Mussachia. 

Bank  can  only  charge  interest  or  discount 
at  highest  conventional  rate.  R.  S.  1887. 
See  also  Act  83  of  1860. 

All  debts  bear  interest  whether  the  debtor 
knows  the  residence  of  the  holder  or  not. 
19  A.  299,  Collins  vs.  Sabatier. 

An  obligation  with  interest,  means  from 
date.   19  A.  472,  Began  vs.  Calhoun. 
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Of  Loan  on  Interest. 


Art.  2924. 


Even  testimonial  proof  of  rate  of  inter- 
est, without  objection,  is  insaflicient.  13  A. 
9i),  McLaughlin  et  al.  vs.  Sour^. 

Interest  not  allowed  on  items  of  open 
account  bearing  debit  and  credit  entries, 
unless  a  balance  has  been  struck.  2  R.  360, 
Buckner  et  al.  vs.  Chapman. 

Advances  by  an  attorney  bear  legal  in- 
terest. 3026. 

Account  from  another  State  bears  same 
Interest  here.  10  L.  62,  Laseme  et  al.  vs. 
Cook. 

Imputation  of  payments  for  calculation  of 
interest.   1  N.  S.  671,  Hynson  vs.  Maddens. 

Closing  and  signing  an  account  is  suffi- 
cient writing  to  carry  interest.  3  L.  395, 
405,  Daquin  et  als.  vs.  Coiron. 

Interest  can  not  be  sued  for  separately 
from  principal.  4  A.  29,  Succession  of 
Mann;  2  M.  8,  Caisergues  vs.Dujarreau;  10 
M.  116,  Bolton  vs.  Harrod. 

Receiving  account  where  interest  at  8  per 
cent,  is  capitalized,  is  binding.  39  A.  788, 
Allen,  West  &  Co.  vs.  Nettles,  Adm'r. 

Usurious  interest  can  not  be  recoverd 
back  after  one  year.  39  A.  788,  Allen,  West 
<&  Co.  vs.  Nettles,  Adm'r. 

Nor  imputed  to  the  capital.  26  A.  81, 
McCracken,  Administrator,  vs.  Wells. 

Usury.— l/«wry  can  only  take  place  on  a 
loan.  It  is  not  usurious  to  discount  the 
note  of  a  third  person  to  any  amount.  15 
L.  457,  Byrne  et  als.  vs.  Grayson. 

A  stipulation  for  highest  conventional 
interest  and  2>^  per  cent,  commission  is 
usurious.  3  L.  395,  Daquin  et  als.  vs.  Coiron. 

Where  usurious  interest  is  stipulated  the 
obligee  can  only  recover  the  principal.  He 
forfeits  the  interest.   Id. 

Rate  of  interest  on  a  bond  of  North  Caro- 
lina payable  in  New  York,  controlled  by  law 
of  North  Carolina.  136  U.  S.  211,  United 
States  vs.  North  Carolina. 

Interest  is  only  payable  by  statute  or  by 
contract.  In  re  Grossman,  i7  Chy.  Div.  77*1 
(citedinl36U.  8.  211). 

State  owes  no  interest  on  bonds  after 
maturity.  136  U.  S.  211,  United  States  vs. 
North  Carolina. 

Under  Act  30  of  1877  a  municipal  corpora- 
tion can  not  owe  interest  until  it  has  funds. 
42  A.  3,  Fernandez  vs.  New  Orleans. 

Place  of  payment.  8  A.  89,  Bent  vs. 
Laure. 

Ban  kg  can  charge  no  more  than  amount 
established  by  their  charters.  3  R.  807, 
Exchange  and  Banking  Co.  of  New  Orleans 
vs.  Boyce. 

Where  interest  is  recoverable,  not  as  part 
of  the  contract  but  by  way  of  damages,  if 
the  plaintiff  has  been  guilty  of  laches  in 
unreasonablv  delaying  the  prosecution  of 
his  claim,  it  may  properly  be  withheld. 


110  U.  8. 176,  Redfield  vs.  Ystalyferd  Iron 
Company. 

Where  there  is  no  statute,  interest  allowed 
according  to  the  custom  of  the  place  as  dam- 
ages for  unreasonably  withholding  overdue 
account.    16  Wal.  563,  Young  vs.  Godbe. 

Lex  fori  controls  where  interest  Is  g^ven 
as  damages  not  under  contract.  17  Wal. 
124,  Goddard  vs  Foster. 

Interest  refused  in  case  of  laches.  llO  U. 
S.  174,  Redfield  vs.  Iron  Co. ;  31  Fed.  Rep. 
65,  Stewart  vs.  Schell. 

Coupons  are  interest  on  questions  of  juris- 
diction. 43  Fed.  Rep.  276,  Howard  vs.  Bates 
County. 

Interest  between  alien  enemies  ceased 
during  the  war.  15  Wal.  177,  Brown  vs. 
Hiatts. 

Lex  fori  controls  judgment  as  to  interest. 
182  U.  S.  107,  Scotland  Co.  vs.  Hill. 

Interest  does  not  run  on  the  price  after 
suit  has  been  instituted  against  the  vendee 
for  the  premises.  3  L.  4(%,  Daquin  et  al. 
vs.  Coiron. 

In  an  action  to  recover  note  given  as 
collateral,  on  proof  of  its  payment,  plaintiff 
will  be  entitled  to  interest  on  the  amount  of 
the  note  12  R.  521,  Escurrieux  vs.  Chapdu 
etal. 

Where  stipulated  that  on  failure  of  pay- 
ment of  one  installment,  entire  obligation 
becomes  due  and  payable,  if  executory  pro«> 
cess  follows,  the  capitalized  unearned  inter- 
est must  be  deducted.  47  A.  1277,  Heirs  of 
Williams  vs.  Sheriff. 

One  year  prescribes  debtor's  right  to  re- 
cover u<*urious  interest  paid  by  him.  26  A. 
450,  Succession  of  Ostrando;  81  A.  677, 
Mullen  A  McGowan  vs.  Hart. 

A  note  including  usurious  interest  is 
valid.  26  A.  331,  Carruth  vs.  Carter  Bros. ; 
49  A.  8,  Mortgage  Co.,  Limited,  vs.  Ogden, 
Tutor,  et  al. 

Usurious  interest  can  not  be  recovered  nor 
attributed  to  principal  after  one  year  from 
payment.  26  A.  81,  McCracken,  Adminis- 
trator, vs.  Wells. 

An  agreement  to  pav  certain  sum  for  an 
extension  does  not  constitute  usurious  in- 
terest.   27  A  538,  Foster  vs.  Wise. 

A  purchaser  at  a  public  sale  who  refuses 
to  comply  with  his  bid  owes  only  ^ye  per 
cent,  interest.  28  A. 878,  Merrick  vs.  North; 
28  A.  606,  Boagni  vs.  Pickett. 

The  right  of  city  in  paving  contract  to 
stipulate  8  per  cent,  interest  from  default- 
ing abutting  proprietor  upheld.  41  A.  262, 
Asphalt  Paving  Contract  vs.  Gk>greve. 

Eight  per  cent,  interest  must  be  stipu- 
lated in  writing.  30  A.  1210,  Bayly  «fc  Pond 
vs.  Stacey  &  Poland. 
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Art.  2925. 


Civil  Code  op  Louisiana. 


Obligations  can  not  bear  more  than  eight 
per  cent,  interest  after  maturity.  49  A.  M)2, 
In  the  matter  of  Leeds  &  Co.,  Limited,  in 
Liquidation. 

Only  legal  interest  is  recoverable  where 
larger  interest  has  not  been  stiputated  in 
writing.    30  A.  1341,  Baokley  vs.  Seymoar. 

A  contract  to  pay  8  per  cent,  and  %  per 
cent,  on  money  advanced  is  asarious,  and 
the  whole  interest  is  forfeited  under  Re- 
vised Statutes,  Sec.  1884.  34  A.  893,  Suc- 
cession of  Rhoton. 

On  judgment  for  torts,  interest  due  only 
from  date  of  judgment.  Id, 

Where  conventional  interest  has  not  been 
stipulated,  only  legal  interest  is  recover- 


able.   38  A.  74,  Crossley  it  Sons  vs.  Lou- 
isiana Savings  Bank. 

Where  interest  at  8  per  cent,  is  charged 
in  an  account  which  is  received  without 
objection,  the  account  is  stated  and  interest 
recoverable.  39  A.  788,  Allen,  West  it 
Bush  vs.  Nettles,  29  A.  679,  Sentell  vs. 
Kennedy. 

llie  2^  per  cent,  for  advancing  in  addi- 
tion to  8  per  cent,  can  be  recovered  as  usu- 
rious only  vrithin  the  year  in  which  paid. 
89  A.  790,  Allen,  West  <t  Bush  vs.  Nettles. 

Where  a  particular  mode  of  payment  is 
provided  for  the  principal  of  a  debt,  the 
interest  may  be  paid  in  the  same  manner. 
33  A.  1041,  City  of  New  Orleans  vs.  Jack- 
son. 


Art.  2925  [2896]-  Release  of  Principal.  The  release  of 
the  principal,  without  any  reserve  as  to  interest,  raises  the  pre- 
sumption that  it  also  has  been  paid,  and  operates  a  release  of  it. 

C.  N.  1908  (lit.). 


TITLE  XIII. 


OF  DEPOSIT  AND  SEQUESTRATION. 


CHATPER  1. 
Of  Deposit  in   General^   and  of  Its  Divers  Kinds. 

Art.  2926  [2897].  Deposit  Defined.  A  deposit,  in  gen- 
eral, is  an  act  which  a  person  receives  the  property  of  another, 
binding  himself  to  preserve  it  and  return  it  in  kind. 

2944;  Spanish  Code,  175S;  C.  N.  1916  (lit.);  1  R.  21;  10  A.  a42,  346. 
No  prescription.  8510.  | 


Art.  2927  [2898].     Kinds  of.    There  are  two   species  of 
deposit. 

That  properly  so-called,  and  sequestration. 

2963;  C.N.  1916  flit.). 


Gratuitous.   2929. 


Sequestration  not  ffratuitous  necessarily. 
2974. 
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Of  the  Deposit  Properly  So-Called.  Art.  2933. 

CHAPTER  2. 
Of  the  (Deposit  Properly  So-Called. 

SECTION  1. 
Of  the  Nature  and  Essence  of  the  Contract  of  Deposit, 

Art.  2928  [2899].  The  Object  of  a  deposit  must  be  prop- 
erly  some  movable  thing. 

C.  N.  1918;  Poth.  Depot.,  n.  2  and  8. 

It  is  the  essence  of  this  contract  that  the 
deposit  must  be  restored  in  kind.  1  R.  21, 
"Whatley  vs.  Austin. 

Art.  2929  [2900].  Gratuitous.  The  deposit  is  essentially 
gratuitous.  If  the  person,  with  whom  the  deposit  is  made  receive 
a  compensation,  it  is  no  longer  a  deposit,  but  a  hiring. 

C.  N.  1917. 

Art.  2930  [2901].  Delivery.  The  deposit  is  perfected  only 
by  the  delivery,  real  or  fictitious,  of  the  thing  deposited. 

The  fictitious  delivery  is  sufficient,  when  the  dspositary  is 
already  possessed,  in  some  other  right,  of  the  thing  agreed  to  be 
left  in  deposit  with  him. 

1909, 1910;  C.  N.  1919;  1  L.  493,  Thibaud  vs.  Thibaud's  Heirs. 

Putting  into  provisional  possession  is  but  I 
a  deposit.  66.  | 

Art.  2931  [2902].  The  Deposit  is  Voluntary  or  Neces- 
sary, 

C.  N.  1920  (lit.) ;  9  Toul.  245. 
Necessary  deposit.  2964.  | 

SBCTION  2. 
Of  Voluntary  Deposit. 

Art.  2932  [2903].  Voluntary  Deposit.  The  voluntary 
deposit  takes  place  by  the  mutual  consent  of  the  person  making 
the  deposit  and  the  person  receiving  it. 

C.  N.  1921  (lit);  Poth,  Depot.,  n.  14,  15. 
Delivery.  2980. 


An  attorney   who  collects    and  retains 


money  is  not  the  depositary  of  his  client.  9 
M.  470,  Duniford  vs.  Legher  Syndics. 


Art.  2933  [2904].  Consent  of  Owner  to.  The  voluntary 
deposit  can  only  be  regularly  made  by  the  owner  of  the  thing 
deposited,  or  with  his  consent  expressed  or  implied. 
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Art.  2934.  Civil  Code  op  Louisiana. 

Consent  is  implied  when  the  owner  has  carried  or  sent  the 
thing  to  the  depositary,  and  the  latter  knowing  that  the  thing  had 
been  sent,  has  not  refused  to  receive  it. 

2950;  C.  N.  1922;  Poth.  Depot.,  n.  4;  17  A.  263. 

Art.  2934  [2905].  Rights  of  Non-Consenting  Owner. 

The  owner,  without  whose  knowledge  the  deposit  has  been  made, 
may  reclaim  his  property  in  the  hands  of  the  depositary,  who  can 
not  refuse  to  deliver  it,  but  must  call  in  the  person  who  made  the 
deposit,  that  he  may  oppose  the  restitution. 

49  A.  467,  Bank  ys.  Bryant  &  Mather. 

Art.  2935  [2906].  Capacity  of  Parties.  The  voluntary 
deposit  can  only  take  place  between  persons  capable  of  contracting. 

Nevertheless,  if  a  person  capable  of  contracting  accept  a  de- 
posit from  a  person  who  is  incapable,  he  incurs  all  the  obligations 
of  a  real  depositary,  and  may  be  sued  by  the  tutor  or  curator  of 
the  person  who  has  made  the  deposit. 

C.  N.  1925  (lit.) ;  Poth.  Dep.,  n.  5  and  6. 

Art.  2936  [2907].  Liability  of    Incapable  Depositary. 

If  the  deposit  was  made  by  a  person  capable  of  contracting,  to 
another  person  not  having  that  capacity,  he  who  has  made  the 
deposit  has  only  an  action  of  revendication  for  the  thing,  as  long 
as  it  remains  in  the  hands  of  the  depositary,  or  an  action  of  resti- 
tution for  the  amount  of  the  benefit  the  depositary  has  derived 
from  it. 

;  C.  X.  1926;  Polh.  Dep.,  n.  6. 


SECTIQ]^   3. 
Of  the  Obligations  of  the  Depositary. 

Art.  2937  [2908].  Care  Required  in  Depositary.  The 

depositary  is  bound  to  use  the   same  diligence   in   preserving  the 
deposit  that  he  uses  in  preserving  his  own  property. 

1908;  12  A.  374;  13  A.  452;  15  A.  280;  17  A.  89;  20  A.  890;  C.  X.  1927  (lit.);  Poth. 
Dep.,  n.  22,  23,  26. 

Sheriff  is  bound  to  same,  diligence.    17  i       Carrier  is  bound    to    ordinary  diligence. 
L.  682,  Parish  vs.  Hozey.  |  48  A.  397,  Maxwell  &  Putnam  vs.  Railroad 

Depositaries  can  not  partition  thing  de- 
posited.   1300. 


Co. 


Art.  2938  [2909].  Care  Required.  The  provision  in  the 
preceding  article  is  to  be  rigorously  enforced : 

1 .  Where  the  deposit  has  been  made  by  the  request  of  the 
depositary. 
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Op  the  Deposit  Properly  So-Called.  Art.  2944. 

2.  If  it  has  been  agreed  that  he  shall  have  a  reward  for  pre- 
serving the  deposit. 

3.  If  the  deposit  was  made  solely  for  his  advantage. 

4.  If  it  has  been  expressly  agreed  that  the  depository  should 
be  answerable  for  all  neglects. 

C.N.  1928  (lit). 

Art.  2939  [2910].  Accidents:  Delay.  The  depositary  is 
not  answerable,  in  any  case,  for  accidents  produced  by  overpower- 
ing force,  unless  he  has  delayed  improperly  to  restore  the  deposit. 

1933,  No.  2;  2946;  2951 ;  C.  N.  1929  (lit.) ;  Poth.  Dep.,  n.  29;  17  A.  89;  20  A.  290, 
297,  399. 

The  depositary  may  recover  by  Buit  prop-  I  Lannes  vs.  Corre^e ;  see  30  A.   1126,   Ber- 
erty  fraudently  talcen  from  him.    31  A  74,  |  ard  vs.  Boagni. 

Art.  2940    [2911].  Vse  of  Thing  Deposited.    The  de- 

positary  can  not  make  use  of  the  thing  deposited,  without  the  ex- 
press or  implied  permission  of  the  depositor. 

2399;  C.  X.  1930;  Trop.  Dep.,  n.  97  et  seq.;  Poth.  Dep.,  n.  29;  27  Laurent,  Sec.  112, 
pp.  130, 131;  18  DurantOD,  n.  41. 

Art.  2941  [2912].  Id.  Consumable  Things.  If  the  thing 
be  of  the  nature  of  those  which  are  consumed  by  use,  and  the  de- 
positor has  given  permission  to  the  depositary  to  use  them,  the 
contract  is  no  longer  a  deposit,  but  a  loan  for  consumption,  and 
becomes  subject  to  the  rules  which  govern  that  contract. 

963. 

Prescription  to  action  against  depositary  I  A.  825,  Louisitna  Insarance  Company  vs. 
is  ten  years  from  demand  and  refusal.    34  |  Pike;  34  A.  576,  Brown  vs.  Pilce. 

Art.  2942  [2913].  Id.  Animals.  If  the  things  deposited  be 
animals,  the  depositary  may  employ  them  for  the  benefit  of  the  de- 
positor, unless  the  latter  has  directed  otherwise. 

2928. 

Art.  2943  [2914].  Opening  of  Box  or  Sealed  Package. 

The   depositary   should  not  seek  to   know  what  are  the   things 
confided  to  him,  if  they  are  shut  up  in  a  box,  or  in  a  sealed  cover. 

C.  X.  1931 ;  Poth.  Dep.,  n.  39. 

Art.  2944  [2915].  Object  to  be  Restored.  The  depos- 
itary ought  to  restore  the  precise  object  which  he  received. 

Thus  a  deposit  of  coined  money  must  be  restored  in  the  same 
specie  in  which  it  was  made,  whether  it  has  sustained  an  increase 
or  diminution  of  value. 

2926;  C.  N.  1032  (lit.) ;  7  Toul.  464;  1  R.  21 ;  10  A.  342;  22  A.  17. 
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Art.  2945. 


Civil  Code  op  Louisiana. 


Compensation  can  not  be  pleaded  against 
a  deposit.  2210;  18  Laurent  462.  n.  448. 

Prescription  can  not  be  pleaded  against  a 
deposit     3510. 

A  depositary  can  not  attach  a  deposit.  6 
A.  636.  Maillet  vs.  Martin;  14  Journal  du 
Palais,  661. 


A  depositary  not  responsible  for  depre- 
ciation in  bank  bills.  30  A.  1125,  Berard 
YS.  Boagni. 

Obligations  of  a  depositary  are  prescribed 
by  ten  years  from  putting  in  default.  30  A. 
1125,  Berard  vs.  Boagni. 


Art.  2945  [2916].  Id.  Condition;  Deteriorations.    The 

depositary  is  only  bound  to  restore  the  thing  in  the  state  in  which 
it  is  at  the  moment  of  restitution.  Deteriorations,  not  effected  by 
any  act  of  his,  are  to  the  loss  of  the  depositor. 

2156,2219;  C.  N.  1933  (lit.). 

Art.  2946  [2917].  Id.  Price  of  Thing  Talcen  by 
Force.  A  depositary,  from  whom  the  thing  deposited  has  been 
taken  away  by  force  and  who  has  received  a  price,  or  any  thing  in 
its  stead,  must  restore  what  he  has  received  in  exchange. 

2220,  2939;  C.  N.  1934  (lit.);  Poth.  Depot,  n.  45. 

Art.  2947  [2918J.  Heir  of  Depositary.  The  heir  of  a 
depositary,  who  has  sold  bona  fide  a  thing  which  he  knew  not  to 
be  a  deposit,  is  bound  only  to  restore  the  price  which  he  has  re- 
ceived, or  to  make  over  his  claim  against  the  purchaser,  if  the 
price  be  not  paid. 

1313,  2452,  2062;  C.  N.  1935  (lit.);  Poth.  Dep.,  n.  46,  46. 


Art.  2948  [2919].  Proceeds;  Interest.  If  the  thing 
deposited  has  been  productive,  and  the  proceeds  have  been  re- 
ceived by  the  depositary,  he  is  bound  to  restore  them.  He  owes 
no  interest  for  the  money  deposited  in  his  hands,  except  from  the 
day  on  which  he  became  a  defaulter  by  delaying  to  restore  it. 

11  A.  199,  200;  C.  N.  1937;  Poth.  Dep.,  n.  49;  14  Tool.  266. 


To  whom  payment  is  made.    2140. 
Incorporated  companies  must  advertise 


deposits  and  dividends  annually. 
1859,  p.  142. 


Acts  of 


Art.  2949  [2920].  Person  to  Whom  Object  is  Re- 
stored.  The  depositary  must  restore  the  thing  deposited  only  to 
him  who  delivered  it,  or  in  whose  name  the  deposit  was  made,  or 
who  was  pointed  out  to  receive  it. 

C.  P.  302;  C.  N.  1937 ;  Poth.  Dep.,  n.  49,  53  and  61 ;  23  A.  68. 

Banlt  delivering  a  banls  box  to  "bearer" 
of  bank  card,  is  not  responsible  for  loss.  40 
A.  822,  Fislc  vs.  Germania National  Banlc. 


Art.  2950  [2921].  Id.  Title  of  Depositor;  Thing 
Stolen.  He  can  not  require  him  who  made  the  deposit  to  prove 
that  he  was  the  owner  of  the  thing.     Yet  if  he  discovers  that  the 


T42 


Digitized  by 


Google 


Op  the  Deposit  Propbely  So-Called.  Art.  2955. 

thing  was  stolen  and  who  the  owner  of  it  is,  he  must  give  him 
notice  of  the  deposit,  requiring  him  to  claim  within  due  time.  If 
the  owner,  having  received  due  notice,  neglects  to  claim  the  deposit, 
the  depositary  is  fully  exonerated  on  returning  it  to  the  person 
from  whom  he  received  it. 

C.  N.  1958;  Poth.  Dep.,  d.  51 ;  6  Toul.  369;  14  Toul.  298;  23  A.  63. 

Art.  2951  [2922].  Id.  Death,  Interdiction  or  Mar- 
riage of  Depositor.  If  the  person  who  made  the  deposit,  be 
deceased,  the  thing  deposited  can  be  restored  only  to  his  heir ;  if 
there  be  several  heirs,  it  must  be  delivered  to  each  of  them  for  his 
respective  part  and  portion,  unless  the  thing  deposited  be  indivisi- 
ble, in  which  case  they  must  agree  among  themselves. 

If  the  depositor  has  changed  condition,  as  if  a  woman  marries 
or  a  person  of  full  age  falls  under  interdiction,  the  deposit  can  be 
restored  only  to  the  person  who  has  the  administration  of  the 
rights  and  property  of  the  depositor. 

2111,  2115;  C.  y.  1989;  Potb.  Dep.,  n.  52,  54,  55  and  62. 

Art.  2952  [2923].    Id.    Depositor  Representative  Only. 

If  the  deposit  has  been  made  by  a  tntor,  a  hnsband,  or  by  any 
other  administrator,  it  can  be  restored  after  the  function  of  that 
administrator  has  ceased,  only  to  him  whom  he  represented. 

2115;  C.  N.  1941;  Poth.  Dep.,  n.  50. 

Art.  2953   [2924].    Id.    Place  of  Relator  Designated. 

When  the  contract  specifies  a  place  where  the  deposit  is  to  be 
restored,  it  must  be  delivered  at  that  place,  but  the  expense  of  con- 
veyance to  the  place  of  delivery  must  be  borne  by  the  depositor. 

2157;  C.  N.  1942;  Poth.  Dep.,  n.  56. 

Art.  2954  [2925].  Id.  Id.  Not  Designated.  If  the  con- 
tract does  not  specify  the  place  where  the  deposit  must  be  restored, 
it  shall  be  restored  at  the  place  where  such  deposit  has  been  made. 

C.  N.  1943;  Poth.  Dep.,  n.  57. 

Art.  2955  [2926].  Id.  Time  of  Return.  The  deposit  must 
be  restored  to  the  depositor  as  soon  as  he  demands  it,  even  though 
the  contract  may  have  specified  the  time  for  its  being  restored,  un- 
less there  be  in  the  hands  of  the  depositary,  an  attachment  on  the 
property  or  an  opposition  made  on  the  owner. 

C.  N.  1944;  Poth.  Dep.,  d.  22,  68  et  59;  2  A.  558;  11  M.  462,  Lafarge  vs.  Morgan. 


^^OppoBition''  means  opposition  throa^b 
and  by  aatbority  of  Coort.  6  L.  32, 
Oalto  vs.  Delauney  et  al. 

Quam  celerrime  sine  aliquo  obstaculo  resti- 
tuantvr,  7  A.  637,  Purvis  Wood  &  Co.  vs. 
Breed. 


Prescription  to  action  for  irregular 
deposit  is  ten  years.  33  A.  880,  Cousins  vs 
Kelsey.    See  Articles  3510-11-12. 
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Abt.  2956. 


Civil  Code  op  Louisiana. 


Art.  2956  [2927].  Id.  Detention  for  Compensation :  Ex- 
penses of  Deposit.  The  depositary  can  not  withhold  the  thing 
deposited  on  pretense  of  a  debt  due  to  him  from  the  depositor  on  an 
account  distinct  from  the  deposit,  or  by  way  of  offset. 

But  he  may  retain  the  deposit  until  his  advances  are  repaid,  as 
well  as  any  other  claims  which  he  may  have  arising  from  the 
deposit. 

2209;  2210;  8023;  C.N.  1948;  6  A.  46;  7  A.  63;  10  A.  406;  12  A.  257;  1  M.  847,  Amel- 
nng'B  Syndic  vs.  Bank  of  U.  8. 

Depositary  can  not  plead  compengation. 
36  A.  41,  Citizens'  Banlc  vs.  Hancoclc. 

But  if  the  depositary  obtains  judgment 
against  the  depositor  he  may  attach  the 
deposit.  86  A.  41,  Citizens'  Bank  ts.  Han- 
cock. 

The  percentage  paid  by  a  purchaser  on 
his  bid  is  a  deposit,  to  which  compensation 
can  not  be  pleaded.  82  A.  984,  Succession 
of  Cox. 


Commission  merchant  an  irregular  depos- 
itary. 2  A.  26,  Blood  worth  ys.  Jacobs. 

Money  deposited  with  a  banker  without 
interest,  might,  under  the  Roman  law,  be 
recoyered  in  the  concurso  under  what  was 
called  the  prMlegium  ezigendi,  L.  42,  T.  3. 

Depositary  can  not  attach  a  deposit 
directly  or  indirectly.  7  A.  687,  Purvis, 
Wood  «fc  Co.  vs.  Breed. 

Banker?  must  be  put  in  default  before 
action  arises.  84  A.  676,  Brown  vs.  Pike;  26 
A.  613,  Pool  vs.  Fontelieu;  10  A.  346, 
Simms  vs.  Bean. 

Banks  must  publish  list  of  depositors  who 
have  not  claimed  balance  for  three  years. 
Act  of  1869,  p.  142. 


A  bank  can  not  plead  compensation 
against  the  depositors  in  regard  to  their 
deposits.  32  A.  690,  Hancock  vs.  Citizens^ 
Bank. 


■-:  -A 


Art.  2957  [2928].  Id.  Joint  Depositaries.  When  several 
persons  have  received  the  same  object  in  deposit,  each  of  them  is 
bound  to  restore  the  whole. 

2091 ;  2906;  11 M.  462,  Lafarge  vs.  Morgan;  See  12  A.  763,  Bennett  vs.  Wiieeler. 

Art,  2958  [2929].  Unfaitliful  Depositary.  The  unfaith- 
ful depositary  is  not  admitted  to  the  benefit  of  a  surrender. 

2176:  C,  X.  1945  (lit.) 

Art.  2959  [  2930].  Depositary  Owner.  All  the  obligations 
of  the  depositary  cease  on  his  discovering  and  proving  that  he 
himself  is  the  owner  of  the  thing  deposited. 

2214;  C.  N.  1946  (lit.) ;  Poth.  Dep„  n.  4  et  n.  67 ;  9  Toul.,  p.  248. 


SECTIOX  4. 
Of  the  Obligations  and  Rights  of  Him  by   Whom  the  Deposit  has  been  Made, 


K      Art.  2960  [2931].  Indemnity  Due  Depositary.  He  who 

has  made  a  deposit  is  bound  to  reimburse  the  depositary  the  money 
he  has  advanced  for  the  safe  keeping  of  the  thing,  and  to  indemnify 
him  for  all  that  the  deposit  has  cost  him. 
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Of  the  Necessary  Deposit. 


Art.  2964. 


He  is  to  indemnify  the  depositary   for  the  losses   which  the 
thing  deposited  may  have  occasioned  him. 

1907;  2814;  2908;  C.  N.  1947;  Poth.  Dep.,  n.  69,  70,  71  et  74. 


Art.  2961   [2932].  Right  to  Demand  Return  of  Thing* 

The  depositor  has  a  right  to  reclaim  the  thing  deposited,  when  it 
exists  in  kind  in  the  hands  of  the  depositary  or  his  assigns. 

3222. 

Depositor  may  claim  proceeds  of  thing 
deposited,  if  ttiey  can  be  identltied.  82  A. 
110-112,  Succession  of  Boisblanc. 


Art.    2962    [2933].   Right  to   Price  of  Thing.     If  the 

depositary  or  his  assigns  have  disposed  of  the  thing  and  the  price 
remains  due,  the  depositor  has  a  right  to  it  in  preference  to  any 
other  creditor  of  the  depositary. 

3223;  1  Rob.  22,  Whatley  vs.  Austin. 


Art.  2963  [2934].  Real  Deposit;  Perfect  and  Imperfect 
Deposit.  The  distinction  formerly  established  by  law  between 
the  perfect  and  the  imperfect  deposit,  is  abolished. 

The  only  real  deposit  is  that  where  the  depositary  receives  a 
thing  to  be  preserved  in  kind,  without  the  power  of  using  it,  and 
on  the  condition  that  he  is  to  restore  the  identical  object. 

2927;  10  A.  342;  18  A.  208;  6  N.  S.  588,  Sabatier  et  al.  vs.  Their  Creditors;  7  A.  53, 
Breed  vs.  Purvis,  Wood  &  Co.;  12  A.  257,  Morgan  vs.  Lathrop;  Mack.  217,  Sec.  441. 

Regular  and  irregular  deposits.  9  M.  470. 

Banks  must  be  put  in  default  before 
action  arises.    34  A.  576,  Brown  vs.  Pike. 

In  case  of  a  confidential  contract  arising 
from  irrecralar  or  special  deposits  with  a 
bank,  compensation  does  not  take  place 
and  the  depositary  is  not  authorized  (under 
pretense  of  custom)  to  apply  the  funds  on 


deposit  to  the  payment  of  the  debt  of  the 
depositor.  23  A.  113,  Murdock  &  Williams 
vs.  Citizens'  Bank;  2  A.  25,  Blood  worth  vs. 
Jacobs;  10  R.  200,  Bank  vs.  Fowler;  11  A. 
73,  Bojcert,  Williams  «fc  Co,  vs.  Egerton; 
32  A.  590  Citizens' Bank  vs.  Hancock;  2210; 
35  A.  41,  Hancock  vs.  Citizens  Bank. 

Banks  are  merchants    and  their   books 
can  not  be  given  In  evidence  in  their  favor. 


CHAPTER  3. 
0/  the  Necessary  Deposit. 


Art.  2964  [2935].  Necessary  Deposit.  The  necessary 
deposit  is  that  which  has  been  compelled-  by  some  accident ;  such 
as  fire,  falling  down  of  a  house,  pillage,  shipwreck,  or  other 
casualty. 

The  deposition  on  oath,  or  affirmation  of  a  single  competent 
or  credible  witness,  may  be  sufficient  to  prove  a  necessary  deposit, 
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Art.  2965.  CrnL  Code  of  Louisiana. 

even  when  the  amount  of  the  thing  deposited  exceeds  five  hundred 
dollars. 

2277,  2971;  C.  N.  1949, 1960;  Poth.  Dep.,  n.  75. 

T  Liability  of  innkeeper  applies  to  the  Pull-  I  while  passenger  is  at  breakfast.    29  Am- 
man Palace  Car  Co.  for  theft  of  overcoat  |  Law  Reg.  251. 

Art.  2965  [2936].  Id.  Innkeepers.  An  innkeeper  is 
responsible  as  depositary  for  the  effects  brought  by  travelers  who 
lodge  at  his  house ;  the  deposit  of  such  effects  is  considered  as  a 
necessary  deposit. 

2969;  ex.  1949;  C.N.  1952;  18  A.  464;  14  A.  624;  16  A.  160;  Acts  1860,  p.  7,  No.  5. 


Carriers  subject  to  same  responsibilities. 
2761. 

Innkeepers  are  responsible  only  for  the 


clothes  and  such  money  as  mi^ht  be  neces- 
sary for  the  journey.  7  A.  ^,  Simon  vs. 
Miller. 


Art.  2966  [2937].  Id.  Innkeeper's  Liability.  An  inn- 
keeper is  responsible  for  the  effects  brought  by  travelers,  even 
though  they  were  not  delivered  into  his  personal  care,  provided, 
however,  they  were  delivered  to  a  servant  or  person  in  his  employ- 
ment. 

C.  N.  1949;  C.  N.  1952;  13  A.  452;  14  A.  324,  624;  16  A.  160. 


The  liability  of  the  innkeeper  and  water- 
man was  ffiven  by  the  actio  in  factum  de 
recepto  by  the  praetor.  A  praetorian  pact. 
This  action  is  extended  by  analogy  to  car- 
riers.   Mack.,  p.  226,  Sees.  469,  2761. 

See  18  A.  166,  Wood  worth  vs.  Morse  & 
Moore  in  affirmance  of  these  articles,  but 


recognizing  the  right  of  innkeepers  to 
limit  their  liability  under  the  statute.  Act 
6  of  1860,  p.  7. 

Drummer's  samples.  Notice  under  Mis- 
souri Statute  121  U.  S.  383,  Fisher  vs.  Kel- 
sey. 


Art.  2967  [2938].    Id.   Id.    Theft  or  Damage.    He  is 

responsible  if  any  of  the  effects  be  stolen  or  damaged,  either  by  his 
servants  or  agents,  or  by  strangers  going  and  coming  in  the  inn. 

2317,  2318,  2320;  C.  N.  1963;  Trop.  Depot,  et  seq.,  n.  225;  Poth.  Dep.,  489;  11  Tonl. 
329,  348,  366,  368;  1  R.  410;  13  A.  462;  16  A.  160;  18  A.  156;  Acts  1860,  p.  7,  No.  6. 

Carriers  bound  to  ordinarv  care.     48  A.  I 
396,  Maxwell  &  Putnam  vs.  Railroad  Co.      I 

Art.  2968.  Id.  Id.  Iron  Safe  and  Notices.  Every  land- 
lord  or  keeper  of  a  public  inn  or  hotel,  shall  be  required  to  provide 
with  an  iron  chest  or  other  safe  deposit  for  valuable  articles 
belonging  to  his  guests  or  customers,  and  each  landlord  or  hotel 
keeper  shall  keep  posted  upon  his  doors  and  other  public  places  in 
his  house  of  entertainment,  written  or  printed  notices  to  his  guests 
and  customers  that  they  must  leave  their  valuables  with  the  land- 
lord, his  agent  or  clerk,  for  safe  keeping,  that  he  may  make  safe 
deposit  of  the  same  in  the  place  provided  for  that  purpose. 

(New  Article)  R.  S.  1701 ;  Act*  I860,  p.  7,  No.  6. 
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Of  Sequestration.  Art.  2973. 

Art.  2969.  Id.  Id.  Id.   Watches  and  Personal  Jewelry. 

Every  landlord,  hotel  or  inn  keeper  who  shall  comply  with  the 
requirements  of  the  preceding  articles,  shall  not  be  liable  for  any 
money,  jewelry,  watches,  plate,  or  other  things  made  of  gold  or 
silver,  or  of  rare  and  precious  stones,  or  for  other  valuable  articles 
of  such  description  as  may  be  contained  in  small  compass,  which 
may  be  abstracted  or  lost  from  any  such  public  inn  or  hotel,  if  the 
same  shall  not  be  left  with  the  landlord,  his  clerk  or  agent,  for 
deposit,  unless  such  loss  shall  occur  through  the  fraud  or  negli- 
gence of  the  landlord,  or  some  clerk  or  servant  employed  by  him 
in  such  inn  or  hotel ;  provided,  however,  that  the  provisions  of 
this  article  shall  not  apply  to  a  wearing  watch,  or  such  other 
articles  of  jewelry  as  are  ordinarily  worn  about  the  person. 

(New  article)  R.  S.  1702;  Acts  1860,  p.  7,  No.  5. 

Art.  2970  [2939].  Id.  Id.  Robbery,  Burglary,  Violence. 

He  is  not  responsible  for  what  is  stolen  by  force  and  arms,  or  with 
exterior  breaking  open  of  doors,  or  by  any  other  extraordinary 
violence. 

2939;  C.  N.  1954;  Poth.  Dep.,  n.  77  and  78;  11  Toul.  348;  I  R.  410. 

Art.  2971  [2940].  Id.  Id.  Proof  of  Value.  The  deposi- 
tion on  oath  or  affirmation  of  a  single  competent  and  credible  wit- 
ness as  to  the  deposit  at  inns,  may  be  admitted  as  a  good  proof, 
even  when  the  value  of  the  thing  so  deposited  exceeds  five  hundred 
dollars  ;  but  the  judge  must  admit  this  kind  of  proof,  in  that  case, 
with  circumspection,  according  to  the  circumstances  of  the  fact 
and  the  condition  of  the  parties. 

2277,  2964;  11  Toul.  352;  14  A.  324;  18  A.  664. 

CHAPTER  4. 

Of  Sequestration. 

SECTIOX  1. 

Of  Us  Different  Species. 

Art.  2972  [2941].  Sequestration  is  either  conventional 
or  ordered  by  the  judge, 

C.  P.  269;  C.  P.  270;  C.  N.  1956  (substantial);  1  M.  79  Pitot  vs.  Blmes;  Poth. 
Dep.,  n.  84. 

SECTION  2. 

Of  the  Conventional  Sequestration. 

Art.  2973  [2942].  Sequestration  in  Suits.  Sequestration 
is  a  kind  of  deposit,  which  two  or  more  persons,  engaged  in  litiga- 
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Art.  2074.  Civil  Code  of  Lofisiana. 

tion  about  any  thing,  make  of  the  thing  in  contest  to  an  indifferent 
person,  who  binds  himself  to  restore  it,  when  the  issue  is  decided, 
to  the  party  to  whom  it  is  adjudged  to  belong. 

The  depositary  in  this  case  is  called  the  sequestrator. 

C.  N.  1956;  Poth.  Dep.,  n.  84,  85, 86  et  88;  1  M.  79;  6  L.  642;  1  A.  222. 

Where  party  receives  a  thing  deposited 
by  two  persons  to  be  given  up  to  one  on 
certain  conditions,  they  must  agree.    If  one 


directs  bim  not  to  give  up,  and  he  obeys, 
no  damages  will  be  allowed  against  him. 
11  M.  522,  Lafarge  vs.  Morgan. 


Art.  2974  [2943].    Sequestration  not  Gratuitous.     A 

sequestration  may  be  not  gratuitous,  and  then   it  is  rather  a  con- 
tract of  hiring  than  of  deposit. 

2929;  C.  N.  1957;  Poth.  Dep.,  n.  90. 

Art.  2975  [2944].  Sequestration  Gratuitous.  When  it 
is  gratuitous,  it  is  a  real  contract  of  deposit,  subject  to  all  the  rules 
which  apply  to  that  contract,  save  the  differences  hereafter  explained. 

C.  N.  1968;  Poth.  Dep.,  n.  89. 

Art.  2976  [2945] .  Immovables.  A  sequestration  has  this 
difference  from  a  deppsit,  that  it  may  have  for  its  object  not  only 
movables,  but  also  immovables. 

2928;  C.  N.  1969;  Poth.  Dep.,  n.  87. 

Art.  2977  [2946].  Return  Not  Before  Termination  of 
Suit.  The  depositary,  under  this  title,  is  not  to  restore  the  thing 
deposited,  till  after  the  decision  of  the  suit,  and  then  he  must 
restore  it  to  the  party  to  whom  it  is  adjudged. 

(As  amended  by  Act  87  of  1871,  p.  202.) 
C.  N.  1960;  17  L.  581. 

Art.  2978  [29-47].  Id.  In  Special  Cases.  He  can  not  even 
till  then  exonerate  himself  from  the  care  of  the  thing  sequestered 
in  his  hands,  unless  for  some  cause  rendering  it  indispensable  that 
he  resign  his  trust. 

In  that  case  he  can  deliver  up  the  thing  only  to  a  person 
agreed  upon  by  the  parties  concerned ;  and  in  case  they  do  not 
agree,  he  must  cite  them  to  have  a  new  sequestrator  appointed. 

SECTION  3. 
Of  the  Judicial  Sequestration  or  of  Deposit, 

Art.  2979  [2948].  The  Judicial  Deposit  is  that  which  is 
made  in  consequence  of  an  order  or  judgment  rendered  by  a  judge 
in  the  cases  provided  for  by  the  laws  regulating  judicial  proceed- 
ings. 

0.  p.  269;  11  L.  439^  Segur  et  al.  vs.  Sorel  et  ux.;  5  L.  299,  Ohio  Ins.  Co.  78. 
EdmondsoQ. 
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Op  Aleatory  Contracts.  Art.  2982. 


See  in  what  cases  the  order  may  be 
made.    C.  P.  274;  C.  P.  658;  C.  N.  1961. 

If  bill  of  exchange  is  sequestered,  sheriff 
must  have  it  presented  and  protested.  17 
L.  581,  Parish  vs.  Sheriff. 

Notes  in  the  hands  of  syndic  are  a  judi- 
cial deposit.  1  A.  222,  Nicholson  vs.  Chap- 
man; 2  A.  666,  Nicholson,  Syndic,  ts. 
Jacobs. 


Difference  between  custody  of  sheriff 
under  attachment  and  sequestration.  49  A* 
1359,  Bank  vs.  Childs. 

The  judffe  may  ex-offlcio  order  a  judicial 
sequestration,  though  one  of  the  litigants 
request  it.  35  A.  846,  Allen,  West  &  Bush 
vs.  Whetstone. 


Art.  2980  [2949].  Rights  and  Obligations  Arising 
from.  The  appointment  of  a  judicial  guardian  produces,  between 
the  person  seizing  and  the  guardian,  reciprocal  obligations.  The 
guardian  must  use,  for  the  preservation  of  the  effects  seized,  the 
care  of  a  prudent  father  of  a  family ;  he  must  produce  them  either 
for  the  discharge  of  the  person  who  has  seized  them  for  sale,  or  to 
the  person  against  whom  the  execution  was  levied,  in  case  the 
seizure  be  raised. 

The  obligation  of  the  party  that  has  seized  the  property,  con- 
sists in  paying  the  guardian  his  legal  fees. 

C.  N.  1962  (lit.) ;  C.  P.  283;  10  Toul.  560;  17  L.  24,  578,  582;  7  K.  82;  15  A.  25;  49 
A.  1365,  Bank  vs.  Childs. 

Sheriff  allowed  2>{  on  commissions.  3  A. 
247,  Drew  vs.  Chambliss. 

See  33  A.  1199,  Watlcins  vs.  Cawthon. 


The  guardian  only  has  a  nalced  custody. 
^*'Main  de  justice  ne  dessasit  personne,''^ 
C.  N.  1962. 


Art.  2981  [2950].  Judicial  Sequestrator.  The  judicial 
sequestration  is  confided  to  the  public  officer  whom  the  law  pro- 
vides to  execute  the  orders  of  the  judge. 

This  officer  is  subject  to  all  the  obligations  imposed  in  the 
case  of  conventional  sequestration. 

C.  X.  1968. 


TITLE  XIV. 


OF  ALEATORY  CONTRACTS. 


Art.  2982  [2951].  Aleatory  Contracts.  The  aleatory  con- 
tract is  a  mutual  agreement,  of  which  the  effects,  with  respect 
both  to  the  advantages  and  losses,  whether  to  all  the  parties  or  to 
one  or  more  of  them,  depend  on  an  uncertain  event. 

1776;  0.  N.  1964  (lit);  1  A.176;  15  A.  525;  15  A.  401,  Wnltesidesvs  McGrath;  4  N. 
S.  83,  Montlllct  vs.  Shlff ;  1  N.  S.  639,  Henderson  vs.  Stone;  6  Tenn.  499,  Ximenes  vs. 
Jaqaes;  41  A.  644,  Boford  vs.  Collins 

A  bare  possibility  that  a  right  may  here-  If  a  party  owns  property  which  is  insured 

after  accrue  is  not  an  insurable  interest,  and  loss  occurs  his  interest  is  sufficient  to 

17  L.  868,  Macarty  vs.  Commercial  Insur-  maintain  an  action  on  the  policy.    19  L.  28, 

ance  Company.  Power  vs.  Ocean  Insurance  Company. 
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Abt.  2983. 


Civil  Code  op  Loxhsiana. 


If  the  property  be  lost  at  the  time  of  in- 
suring the  error  vitiates  the  contract. 
1833. 

Where  po/u^  provides  that  assurers  may 
rebuild  or  pay  loss,  rent  for  time  occupied 
in  rebuilding  is  not  part  of  the  indemnity. 
2B.  131,  PonUlba  vs.  Phcenix  Assurance 
Company  of  London. 

Although  vessel  injured  is  old  and  re- 
quires more  repairs  than  a  new  one,  inmr- 
er$  must  place  her  in  statu  quo.  18  L.  /7, 
Fisk  vs.  Commercial  Insurance  Company. 


12  Ins.  Law  Journal, 


Insurable  interest. 
366. 


Policy  ot  insurance  "forfeited  if  aliena- 
tion takes  place. ^^  See  decisions  collected. 
9  Ins.  Law  Journal,  293. 


Wager  policy,  life. 
244. 


13  Ins.  I^w  Journal, 


Penalty  for  betting  on  elections  repealed. 
Act  of  1857,  p.  80,  No.  102. 

In  general  a  game  is  understood  to  be  an 
act  by  which  the  uncertain  iesue  of  a  fact 
agreed  upon  or  a  condition  shall  decide 
who  among  several  persons  shall  profit  by 
the  stake.    Mack  232.  §  481. 

That  fact  or  condition  ought  to  depend 
on  chance  or  the  skill  of  the  players  or 
both. 

A  bet  is  an  agreement  by  which  one  of  the 
parties  promises  to  give  or  perform  some- 
thing for  the  others  if  the  fact  which  he 
pretends  to  exist  in  the  present  or  future  in 
such  and  such  manner  is  not  conformable 
to  the  truth.    Ibid. 


Fraud  and  simulation  rendernull  a  bet 
authorized  by  law,  e.  g.  when  one  of  the 
parties  knew  the  issue  of  the  affair  and  con- 
cealed it  from  the  other  in  order  to  induce 
him  to  bet.  Ibid. 

A  PUT  is  a  contract  in  which  the  seller 
retains  the  privilege  of  delivering  or  not 
delivering  the  subject  matter  of  the  sale  at 
his  option. 

A  CALL  is  one  in  which  the  buyer  has  the 
privilege  of  calling  or  not  calling  for  it  at 
the  time  named. 

If  a  party  sell  he  can  not  claim  insurance 
money  in  case  of  loss  unless  by  consent  of 
insurer.  Such  right  is  reserved  or  assigned. 
Id. 

FuTCBB  OAMBLiMO  declared  a  misde- 
meanor.   Act  16  of  1898,  p.  20. 

Gambling  with  slot  machines  for  money 
prizes  prohibited,  minors  prohibited  from 
playing.    Act  67  of  1898,  p.  81. 

Purchase  of  gold  on  a  margin  is  not  un- 
lawful.   28  A.  4  32,  Whelees  Pratt  vs  Fisk. 

An  option  is  not  an  existing  and  com- 
plete agreement  which  contains  a  condi- 
tion. It  is  the  supplement  of  an  agreement 
to  the  performance  of  which  the  assent  of 
another  is  the  essence.  44  A.  462,  Schlieder 
vs.  Dielman. 

An  option  is  a  pollictation.  It  belongs 
to  the  class  of  conditional  agreements  re- 
quiring the  party  in  whose  favor  the  option 
exists  to  give  notice  to  the  other  party  of 
his  intention  to  exercise  it.    Ibid. 

Future  or  prospective  profits  can  not  be 
recovered  as  a  general  rule.    Ibid. 


Art.  2983  [2952].   Action  on  Bets;  Horse  Racing,  etc. 

The  law  grants  no  action  for  the  payment  of  what  has  been  won 
at  gaming  or  by  a  bet,  except  for  games  tending  to  promote  skill 
in  the  use  of  arms,  such  as  the  exercise  of  the  gun  and  foot,  horse 
and  chariot  racing. 

And  as  to  such  games,  the  judge  may  reject  the  demand,  when 
the  sum  appears  to  him  excessive. 

C.  N.  1965;  C.  N.  1966;  4  N.  S.  83;  1  A.  176;  12  A.  618;  18  A.  520;  19  A.  192. 


One  of  the  parties  to  a  bet  on  a  horse 
race  can  not  transfer  interest  before  the 
race  is  run.    15  A.  625,  Qrayson  vs.  Whatly. 

Options  beld  to  be  void.  46  A.  315, 
Milling  Co.  vs.  Flower. 

Future  contracts  under  the  rules  of  the 
New  Orleans  Cotton  Exchange  are  valid. 
37  A.  814,  Connor  &  Hare  vs.  Robertson; 
39  A.  1078,  Qrnner  &  Co.  vs.  Stneken;  116 
U.  8.  671,  Biggins  et  al  vs.  McCrea;  37 
Fed.  Rep.  855,  Lehmann  vs.  Feld. 


A  gambling  contract  is  void.  110  U  S. 
499,  Irwin  vs.  Williar;  46  A.  816,  Standard 
Milling  Co.  vs.  Flower. 

Evidence  that  the  proportion  of  bona  fide 
contracts  to  the  others  was  very  small,  can 
not  overcome  plaintiff's  testimony  as  to  in- 
tention. 108  U.  S.  276,  Roundtree  vs. 
Smith  etal. 

Intention  of  parties  dealing  in  futures  is 
question  of  fact  for  the  jury.  20  Fed.  Rep. 
287,  Kirkpatrick  et  als.  vs.  Adams. 
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Art.  2985. 


A  party  who  contracts  with  a  broker  in 
cotton  for  future  delivery  with  special 
reference  to  the  rules  of  the  Cotton  Ex- 
change, will  be  held  to  comply  with  said 
rules.  35  A.  1115,  Pinclcard  &  Co.  vs.  Aroni. 


Hence,  if  his  contract  is  closed  out  under 
such  rules,  by  reason  of  his  broker^s  failure 
and  before  maturity,  he  must  make  good 
the  losses  of  the  broker  under  the  contract. 
35  A.  1115,  Pinkard  &  Co.  vs.  Aroni. 


Art.  2984  [2953].  Actions  to  Recover  Money  Paid 
on  Bets.  In  all  cases  in  which  the  law  refuses  an  action  to  the 
winner,  it  also  refuses  to  suffer  the  loser  to  reclaim  what  he  has 
voluntarily  paid,  unless  there  has  been,  on  the  part  of  the  winner, 
fraud,  deceit,  or  swindling. 

C.  N.  1967;  6  Toul.  413,  416,  417;  12  Toul.  474;  Poth.  Cont.  du  Jen.,  n.  9;  10,  26,27; 
1  A.  176. 


TITLE  XV. 


OF  MANDATE. 


CHAPTER  1. 


Of  the  Nature  and  Form  of  Mandates. 


Art.  2985  [2954] .  flandate.  A  mandate ,  procuration  or 
letter  of  attorney  is  an  act  by  which  one  person  gives  power  to 
another  to  transact  for  him  and  in  his  name,  one  or  several  affairs. 

C.  N.  1984;  10  M.  679,  Steer  vs.  Ward;  2  N.  S.  292,  Kllgour  vs.  Rat  cliff ;  7  X.  S.  14?, 
Flower  vs.  Jones;  3  L.  696,  Percy  et  al.  ?s.  Millaudon.    Spanish  Code,  1709. 

A  procaration  for  real  estate  must  be  in 
writing.    3  A.  333,  Seaton  vs.  Sharkej. 

One  may  give  procaration  to  confess  judg- 
ment.   7  A.  60,  Toledano  vs.  Relf . 

Authority  of  clerk  to  sign  name  of  firm 
may  be  shown  by  circumstantial  evidence. 
18  L.  46,  Moseley  vs.  Keys  &  Bros. 

Mandate  is  a  personal  contract.    2007. 

Mandate  may  be  created  by  parol.  36  A. 
883,  Wall  vs.  Colbert;  3  L.  32,  Borel  vs. 
Borel  et  al. 

Form  of  mandate—subject  treated— under 
Mexican  law.  125  U.  S.  397,  Williams  vs. 
Conger. 

The  knowledge  of  the  agent  is  attributed 
to  the  principal,  except  where  the  agent 
had  a  personal  interest,  hostile  to  his  prin- 
cipal and  leadinq:  him  to  withhold  such 
knowledge.  38  A.  424,  Beixas  vs.  Citizens^ 
Bank. 


Corporation  can  not  delegate  the  power 
to  pave  streets.  8  R.  198.  Municipality  vs. 
Botts. 

If  agent,  unknown  to  principal,  bales  bis 
cotton  so  as  to  deceive  and  vendee  Is  in- 
jured, the  principal  is  responsible.  1  N.  S. 
316,  Brown  et  al.  vs.  Duplantler. 

Mandate  provable  by  parol.  36  A.  884, 
Wall  vs.  Colbert,  £xecutor. 

Except  mandate  to  sell  real  estate.  30  A. 
898  and  32  A.  635,  Hackenburg  vs.  Garls- 
kamp. 

Attorney  at  Law. 

Attorney  at  law,  merely  as  such,  can  not 
compromise.  7  Cranch  436,  Holker  vs. 
Parker;  4  Wash.  (C.  C.)  511,  Mayer  vp. 
Falkner. 

Attorney  at  law  can  not  release  debt  with- 
out payment.  7  X.  S.  36,  Millaudon  vs. 
McMicken. 
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.Art.  2986. 


Civil  Code  of  Louisiana. 


Attorney  at  law  may  enter  a  remititur. 
*2  L  286,  Mead  vs.  Buckner. 

Attorney  at  law  is  a  ^  ^s worn  officer  boand 
by  his  oath  as  well  as  by  the  principles  of 
Integrity  and  honor.''  9  M.  88,  Hayes  vs. 
Cuny;  lOM.  639;9  N.  S,  233;  4  R.  28; 
12  R.  95;  1  A.  398;  3  A.  658;  5  A.  118;  27 
A.  73,  Dockham  vs.  Potter. 

Attorney  at  law.  Right  to  revoke  power 
which  hati  been  conferred  for  an  indefinite 


period  without  compensation  for  expected 
services.  41  A.  75,  Gurley  vs.  New  Or- 
leans. 

Attorney  at  law  ^^is  bound  to  ordinary 
skill,  care,  intelligence,  diligence  and  good 
faith.  An  error  for  which  he  will  be  neld 
liable  must  be  so  gross  and  to  render  wholly 
improbable  any  disagreement  among  good 
lawyers  as  to  the  manner  of  the  perform- 
ance of  the  service.''  28  Am.  Law  Reg. 
529. 


Art.  2986  [2955].  Several  Kinds  of.  The  mandate  may 
take  place  in  five  different  manners :  for  the  interest  of  the  person 
granting  it  alone ;  for  the  joint  interest  of  both  parties ;  for  the 
interest  of  a  third  person ;  for  the  interest  of  such  third  person  and 
that  of  the  party  granting  it ;  and  finally,  for  the  interest  of  the 
mandatary  and  a  third  person. 

C.  N.  1985;  (a«  amended  by  Act  87  of  1871,  p.  202). 

Power  of  attorney  given  by  wife  to  her 
husband  to  sign  notes  seems  good.    18  L. 
.  467,  Dufour  vs.  Beaaregard. 

But  see  21  A.  495,  Overby  vs.  Overby. 

Person  dealing  with  an  agent  credits  the 
principal.  9  A.  620,  Spotts  vs.  Cowan  et  al. 


The  mandator  and  mandatary  are,  as  re- 
spects contracts  with  third  persons,  but  one 
person.    Mack,  §  430,  p.  215;  lb.  §  428. 

If  party  intended  it  he  is  bound  by  the 
indorsements  made  by  acent  though  power 
was  received  afterwards.  3  R.  307,  Ex- 
change and  Banking  Co.  of  New  Orleans 
vs.  Boyce. 


Art.  2987  [2956].  Object:  Power.  The  object  of  the  man- 
date must  be  lawful,  and  the  power  conferred  must  be  one  which 
the  principal  himself  has  a  right  to  exercise. 

Art.  2988  [2957].  Acceptance.  The  contract  of  mandate 
is  completed  only  by  the  acceptance  of  the  mandatary. 

How  to  ascertain  whether  the  credit  was 
given  to  the  principal  or  assent.  12  R.  428, 
Campbell  vs.  Nicholson. 

Art.  2989  [2958].  Hode  of  Acceptance.  A  power  of 
attorney  may  be  accepted  expressly  in  the  act  itself,  or  by  a  poste- 
rior act. 

It  may  also  be  accepted  tacitly ;  and  this  tacit  acceptance  is 
inferred,  either  from  the  mandatary  acting  under  it,  or  from  his 
keeping  silence  when  the  act  containing  his  appointment  is  trans- 
mitted to  him. 


11  L.  294,  Livaudais  vs.  Perret,  et  al. 

He  who  is  notified  that  a  contract  has 
l>een  made  for  him  subject  to  his  approval 
by  a  person  pretending  to  have  authority 
to  represent  him,  is  presumed  to  ratify,  un- 


less he  repudiates  immediately.  11  L.  286 
Pitrs  vs.  Shubert;  7  X.  S.  143,  Flower  vs 
Jones. 


Art.  2990  [2959].  Proof  of  Acceptance.  If  the  proxy 
or  attorney  in  fact  pleads  that  he  has  not  accepted  or  acted  under 
the  power,  it  is  incumbent  on  the  principal  to  prove  he  has. 
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Art.  2992. 


A  person  contracting  must  assume  the 
quality  of  agent  or  else  he  is  personally  lia- 
ble.   12TOU1.582. 

Husbaud  acting  for  wife  in  partnership 
with  third  person  bhids  firm.  42  A.  785, 
Louisiana  National  Bank  vs.  Scott. 

Notes  sent  to  bank  for  collection  pro- 


ceeds to  be  remitted  on  certain  days.  The 
relation  was  that  of  principal  and  agent 
until  the  money  was  collectea.  Receiver  of 
the  bank  which  failed  can  not  be  charged 
as  trustee  /or  the  money  collected,  148  U.  S. 
60,  Commercial  National  Bank.  vs.  Arm- 
strong. 


Art.  2991  [2960].  Handate  is  Gratuitous.    The  procura- 
tion is  gratuitous  unless  there  has  been  a  contrary  agreement. 

C.  N.  1986  (lit.) ;  10  L.  503,  Decoux's  Heirs  vs.  Plantivigris;  12  A.  119. 


The  general  rule  is  that  mandate  is  grat- 
uitous, but  in  a  spirit  of  justice  where  the 
services  are  onerous  remuneration  has  some 
times  been  allowed.  Agreement  may  be 
inferred.  »2  A.  464,  Bengnot  vs.  Tremoulet: 
44  A.  726,  Succession  of  Krekeler;  27  Lau- 
rent, n.  346. 

It  is  not  of  the  essence  of  mandate  that  it 
should  be  gratuitous.  5  A.  672,  Waterman 
vs.  Gibson;  7  A.  207,  213,  Succession  of 
Fowler;  10 L.  608;  11  L.  226;  14  A. 317, 681; 
41  A.  76,  Gurley  ^s.  New  Orleans. 

A  claim  for  a  salary  held  to  be  gratuitous 
until  express  agreement.  24  A.  271,  Wells 
vs.  Hawley;  20  A.  231,  Moreau  vs.  Duma- 
gene. 


An  agent  cannot  charge  commissions 
where  there  was  no  agreement  to  pay  them. 
27  A.  622,  Leathers  vs.  Cannon  &  Bell. 

Mandate  gratuitous  except  where  other- 
wise stipulated.  36  A.  144,  Packett  Co.  vs. 
Brown. 

Remuneration  is  due  where  it  is  usual  to 
pay  it,  aud  services  are  valuable  and 
onerous.    Id. 

One  who  acted  as  ageut  for  a  steamboat 
without  stipulating  compensation  was  not 
allowed  it,  where  it  appeared  that  he  had 
derived  advantages  from  the  arrangement 
36  A.  211,  Succession  of  Ploton. 


Art.  2992  [2961].  Conferred  by  Writing  or  Verbaiiy.  A 

power  of  attorney  may  be  given,  either  by  a  public  act  or  by  a  writ- 
ing under  private  signature,  even  by  letter. 

It  may  also  be  given  verbally,  but  of  this  testimonial  proof  is 
admitted  only  conformably  to  the  title :  0/  Conventional  Obliga^ 
tions. 


2275;  2276;  5  M.  414,  Amory  vs.  Boyd;  36  A. 
Toul.  489;  13  Toul.  300;  14  Toul.  433. 


Wall  vs.  Colbert;  C.  N.  1985;  8 


Power  of  attorney  presumed  after  twenty 
years*  possession.  3  A.  193,  Moore  vs. 
Hampton :  3  A.  238,  Delabigarre  vs.  Second 
MuDlcipality. 

After  agency  has  ceased  agent  cannot 
bind  principal  by  his  declarations.  3  R. 
201,  Reynolds  vs.  Rowley. 

Ratification  of  sale  of  cotton  presumed. 
20  A.  215,  Mangam  vs.  Bell. 

Parol  agency  for  sale  of  land  not  admis- 
sible.   21  A.  547,  Mumford  vs.  MoKlnney. 

Master  of  a  vessel  may  make  contract  of 
affreightment  under  his  general  power.  9 
R.  346,  Bergerot  vs.  Parish. 


Where  agent  buys  land  in  his  own  name, 
the  title  is  good  as  to  third  parties.  6  A. 
771,  Poydras  &  Laurans. 

Where  suit  has  been  brought  by  the  agent 
of  a  non-resident  as  agent  the  law  will 
permit  a  reconvention  against  the  principal. 
41  A.  1,  Smith  vs.  Atlas  Cordage  Co. 

If  the  contract  be  in  writing  the  power  to 
execute  it  must  be  in  writing.  34  A.  231, 
Succession  of  Edwards;  7  M.  243;  2  L.  696; 
8  B.  242;  10  R.  35;  4  L.  168;  1  A.  72;  3  A. 
332;  6  A.  525;  21  A.  548;  23  A.  196;  28  A. 
678;  30  A.  900. 

Power  of  attorney  to  sell  real  estate  may 
be  shown  by  any  kind  of  writing.  44  A. 
600,  Wheelage  vs.  Lotz. 
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Art.  2993   [2962].  Agent  Not  Named  in    Power.     A 

blank  may  be  left  for  the  name  of  the  attorney  in  fact  in  the  letter 
of  attorney. 

In  that  case,  the  bearer  of  it  is  deemed  the  person  empowered. 

May  more  than  one  person  act  saecess-  !  to  believe  that  a  certain  person  is  their 

ively  under  such  blank  letter?  i  agent  ape  estopped  from  denying  that  he  is. 

i  33  A.  1346,  Airey  &  Co.  vs.  Savings  Inati- 

Those  who  by  their  conduct  lead  others  i  tutlon. 

Art.  2994  [2963],  General  or  Special.     It  may  be  either 
general  for  all  affairs,  or  special  for  one  affair  only. 

7  X.  S.  247,  Adams  vs.  Gainard;  C.  N.  1987;  10  Toul.  4S2.    SpanUh  Ck)de,  1712. 


Art.  2995  [2964].  Indefinite  or  Special  Power.    It  may 

vest  an  indefinite  power  to  do  whatever  may  appear  conducive  to 
the  interest  of  the  principal,  or  it  may  restrict  the  power  given  to 
the  doing  of  what  is  specified  in  the  procuration. 


10  L.  509,  Relf  vs.  Ives. 

Restriction  on  stock  broker  does  not  bind 
him  at  the  exchange.  4  Chancery  Appeal 
Cases  13  and  14,  Coles  vs.  Bristome;  21  Am. 


Law  Reg.  (N.  S.},  p.  171;  49  N.  Y.  473;  3 
Hill  593;  103  Hass.  306. 


Art.  2996  [2965].  Power  of  Administration:  Express 
Power.  A  mandate  conceived  in  general  terms,  confers  only  a 
power  of  administration. 

If  it  be  necessary  to  alienate  or  give  a  mortgage,  or  do  any 
other  act  of  ownership,  the  power  must  be  express. 

C.  X.  1988  (substantial);  10  M.  677;  7  N.  S.  244;  17  L.  45;  6  R.  142;  10  R.  43;  12 R. 
653;13  A.  566;  15A  647;  21  A.  26;  23  A.  26,  274;  Acts  1853,  No.  126:  see  example:  1 
White's  Recopllacion  100. 


Powers  of  attorney  strictly  construed.  1 
McGloin  57,  An^el  vs.  £1118;  35  A.  242, 
Woodhouse  vs.  Insurance  Co.;  4  A.  396, 
Reynolds  vs.  Rowley. 

An  agent  to  manage  a  mercantile  house 
binds  his  principal  by  the  purchase  of 
ffoods.  30  A.  353,  Schmidt  &  Zeigler  vs. 
Sandel. 

A  power  to  administer  a  plantation  im- 
plies the  power  to  sell  the  crops  and  collect 
the  proceeds.  29  A.  679,  Senlell  &  Co.  v«. 
Kennedy. 


But  a  general  mandate  to  manage  a  plan  • 
tation  carries  by  implication  no  power  to 
issue  notes  and  draw  bills  in  connection 
with  the  business.  39  A.  815,  Folger  &  Co. 
vs.  Peterkin. 


A  general  agent,  specially  instructed  to 
place  a  claim  in  lawyer's  hands  and  to  take 
proceedings  with  or  without  writs,  i-an 
make  affidavits  and  execute  bonds  in  prin- 
cipars  name.  32  A.  511,  Allen,  Nugent  & 
Co.  vs.  Champlin. 


Art.  2997  [2966],  Express  and  Special  Powers.    Thus 
the  power  must  be  express  and  special  for  the  following  purposes  : 
To  sell  or  to  buy. 
To  incumber  or  hypothecate. 
To  accept  or  reject  a  succession. 
To  contract  a  loan  or  acknowledge  a  debt. 
To  draw  or  indorse  bills  of  exchange  or  promissory  notes. 
To  compromise  or  refer  a  matter  to  arbitration. 
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To  make  a  transaction  in  matters  of  litigation ;  and  in  general 
where  things  to  be  done  are  not  merely  acts  of  administration,  or 
such  as  facilitate  such  acts. 

788;  1045;  1542;  9  L.  115,  Maher  vs.  Overton;  2  R.  17  and  18,  Bonneau  vs.  Poydras; 
2  N.  S.  292;  7  N.  S.  244;  3  L.  199;  4  L.  310;  6  L.  590;  8  L.  569;  17  L.  45;  1  R.  803;  6  R. 
13,  70;  8  R.  236;  10 R.  48;  11  R.  95,  497;  12  R.  221,  248,  653;  1  A.  72,  457;  2  A.  358,  772 
891 ;  4  A.  397;  11  A.  684;  13  A.  479,  566;  15  A.  37,  242,  660,  647;  17  A.  8,  299;  19  A.  202 
327;  20  A.  75;  21  A.  26,  468;  24  A.  80, 427.  ' 

Power  »*  to  8i«i  name  in  all  cases  attor- 
ney may  deem  fit "  does  not  authorize  him 
to  sign  or  indorse  notes.  1  N.  S.  608,  Clay 
vs.  Bynum. 

Power  to  pledge  does  not  include  power 
to  sell.    Id. 

Attachment.  Ratification  will  not  cure  an 
original  defect  of  power  in  an  a^ent.  12 
R.  321,  Grove  vs.  Harvey  et  al. 

Power  to  compromise  must  be  special, 
and  where  plaintiff  offers  to  disprove  au- 
thority claimed  and  proof  is  incomplete, 
case  will  be  remanded  for  further  evidence. 
87  A.  656,  Chaffe,  Administrator,  vs.  Stubbs 
et  als. 

Powers  strictly  interpreted.  4  A.  396 
Reynolds  vs.  Rowley  et  al.  ' 

Power  to  sell  and  compromise  includes 
power  U>  give  in  payment.  35  A.  1186, 
Darling  vs.  Lehman,  Abraham  &  Co. 

Husband  as  general  agent  of  his  wife  is 
bound  by  restrictions  of  2997,  and  bills  of 
exchange  signed  by  him  do  not  bind  wife. 
39  A.  815,  Folger  &  Co.  vs.  Peterldn. 

Ajgent  of  firm  can  confess  judirment 
against  It  so  as  to  bind  the  Individual  mem- 
bers. 84  A.  520,  Conery  vs.  Rotchford, 
Brown  &  Co. 

Power  to  mortgage  Includes  power  to 
pledge.    8149. 

As  to  description  In  power  of  attorney  of 
thing  to  be  sold.  37  A.  803,  Valentine  vs. 
Hawley. 

Power  to  defend  suit  must  be  express  and 
special.  80  A..  1189.  Wright  vs.  Insurance 
Co. 

An  attorney  at  lauf  can  not  receive  on  a 
judgment  anything  but  legal  currency.  3 
R.  278,  Dunbar  vs.  Morris. 

Power  to  bind  principal  as  surety  must 
be  specially  conferred.  80  A.  1112,  State 
ex,  rel.  Merchant  vs.  Dasplt. 

Power  to  take  property  In  payment  must 
be  special.  5  A,  157,  Kendall,  Carter  &  Co. 
vs.  Wade. 

Power  to  collect  a  claim  does  not  author- 
ize agent  to  represent  principal  In  a  suit  for 
damages  growing  out  of  collection  pro- 
ceedings.   38  A.  833,  Gusman  vs.  Devoret. 


To  Impose  a  servitude.    782. 

Attorney  at  law  can  not  novate  debt  sent 
to  him  for  collection.  16  L.  54,  Dupre  vs. 
dplane. 

To  state  an  account  a  clerk  or  bookkeeper 
must  have  special  authority.  9  R.  298, 
Spears  vs.  Turpln;  7  A.  490,  Dickson  &  Co. 
vs.  Morgan. 

A  dissolution  of  partnership  Is  not  ^'ad- 
mlnlstratlon.^'  2  R.  513,  Jonan  vs.  Blan- 
chard. 

^^  Do  the  best  you  can  with  Oeofge  and 
apply  the  whole  proceeds  to  your  debt  In 
bank  ^'  Is  not  an  authority  to  sell.  Some- 
thing equivalent  to  the  word  sell  must  be 
*' expressed."  The  words  **  express  "  and 
^^  special  "  are  added  to  the  old  Code  under 
which  had  been  rendered  certain  decisions, 
with  which  the  Legislature  must  have  been 
aoqualnted.  16  L.  181,  Cunv  vs.  Robert  et 
al. ;  O.  C,  p.  422,  a.  10;  10  M.  679,  Steer  vs. 
Ward  et  al. 

To  sue  for  the  restitutio  in  integrum,  7 
8av.  230. 

Power  to  mortgage  Includes  the  power  to 
pledge.   3149. 

Power  to  sell,  unless  It  be  on  t)me.  In- 
cludes a  power  to  receive  price.    2146. 

Power  to  draw  bills  and  notes  must  be 
special  and  express.  39  A.  815,  Folger  vs. 
Peterkln. 

Need  not  be  In  writing.  21  A.  477,  Nalle 
&  Co.  vs.  Hlgglnl>otham. 

Power  to  sue  out  sequestration  must  be 
express.    17  A.  8,  Llthgon  vs.  Byrne. 

^^  Pour  solvre  le  reconvrement  de  tontes 
cr^ances  par  toutes  voles  de  droit,  &  ce  faire, 

Saraltre  en  justice  tant  en  demandant  qu^en 
efendant "  does  not  authorize  agent  to  re- 
ceive service  of  citation.  4  A.  61,  Fuseller 
vs.  Robin;  21  A.  26,  Leblanc  &  Co.  vs.  Per- 
roux  et  al. 

Power  to  ^^  settle  an  account  ^'  authorizes 
the  allowance  of  credits.  1  N.  S.  161,  Dn- 
breull  vs.  Rougan. 

Even  the  agent  who  bought  stock  for  hlB 
principal  can  not  sell  It  without  express  and 
special  power.  No  Implied  power  can  be 
shown.  85  A.  242,  Woodhouse  vs.  Insur- 
ance Co. 
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Construction  of  powers  of  a  general  letter 
of  attorney  so  as  to  permit  mandatory  to 
indorse.  2  A.  418,  Union  Bank  of  La.  vs. 
Morgan. 

Power  to  sell  must  clearly  appear  by 
writing,  though  letters  will  do  to  sell  real 
estate.    44  A.  600,  Whelage  vs.  Lotz. 

Power  to  represent  in  a  suit  must  be 
iriven  expressly  or  by  irresistible  Implica- 
Oon.    29  A.  863,  Dawson  vs.  Landreaux. 

Power  of  attorney  to  a  person  in  blank 
to  convey  land  is  not  good.  146  U.  S.  817, 
Felix  vs.  Patrick. 

Before  mortgage  ostensibly  granted  by 
airent  can  be  enforced  agent's  authority 
must  be  proved.  80  A.  492,  Nugent  vs. 
Stark. 

Power  to  pledge  confused  with  power  to 


sell  and  transfer.  36  A.  585,  Honold  vs. 
Meyer. 

Power  to  sell  real  estate  may  be  by  pri- 
vate writing,  properly  attested.  30  A.  332, 
Smith  vs.  McKinney. 

Power  to  pledge  must  be  special.  36  A. 
596,  Honold  vs.  Meyer.  See  the  dissenting 
opinion. 

Constitution  of  an  agent  to  manage  a 
hotel  and  employ  servants  implies  power 
to  execute  notes  for  wages.  26  A.  664, 
James  vs.  Lewis. 

An  attorney -at-law  has  no  authority  as 
such  to  confess  judgment.  29  A.  600,  Ed- 
wards vs.  Edwards. 

Authority  to  sign  another's  name  to  a 
single  act,  if  done  by  order  of  and  in  pres- 
ence of  the  principal,  need  not  be  in 
writing.    29  A.  567,  Meyer  vs.  King. 


Art.  2998  [2967].  Compromise :  Arbitration.  A  power  to 
compromise  on  a  matter  in  litigation  does  not  include  that  of  sub- 
mitting  or  referring  to  arbitrators. 

C.  N.  1989;  10  Toul.  484;  5  N.  S.  669. 

An  implied  power  is  insufficient.    35  A.  j 
288,  Morehouse  vs.  Crescent  Insurance  Co.  | 

Art.  2999  [2968],  Receipt.  A  power  to  receive  includes 
that  of  giving  a  receipt  in  acquittance. 

6  N.  S.  158,  Dubriuls  Heirs  vs.  Rouzan. 

Spanish  law  survivor  of  several  "dele-  I 
^tes.^'    1  White's  Recopilacion,  100.  | 

Art.  3000  [2969].  Inferred  Powers.  Powers  granted  to  per- 
sons who  exercise  a  profession,  or  fulfill  certain  functions,  of  doing 
any  'business  in  the  ordinary  course  of  affairs  to  which  they  are 
devoted,  need  not  be  specified,  but  are  inferred  from  the  functions 
which  these  manditaries  exercise. 


Person  can  not  be  agent  of  both  parties 
where  their  interests  conflict.  2  K.  557, 
Florance  vs.  Adams. 

The  contract  of  mandate  may  be  tacit. 
The  acts  of  the  principal  to  be  fairly  con- 
strued towards  tiiose  dealing  with  agent. 
7N  S.  148,  Flower  vs.  Jones;  11  1^.  -^^i 
Pitts  vs.  Shubert;  8  R.  -236,  Miller  vs.  Canal 
and  Banking  Co. 


Whenever  the  law  requires  the  contract 
to  be  in  writing,  the  power  to  make  it 
must  also  be  in  writing.    Ibid. 


The  act  of  an  attomey-at-law  in  confess- 
ing judgment  or  taking  other  steps  in  the 
suit  will  be  presumed  regular.  27  A.  74, 75, 
Dockham  vs.  Porter. 


Art    3001   [29701.     Women   and  Minors  as   Agents. 

Women  and  emancipated  minors  may  be  appointed  attorneys ;  but, 
in  Xe  case  of  a  minor,  the  person  appointing  ^^^  ^^f  .^°  ff  J J^ 
Sainst  him.  except  according  to  the  general  rules  relative  to  the 
Sations  oi  minors ;  and  in  the  case  of  a  married  woman,  who  h^ 
accepted  tteP«^«''^^^t^°''^^"*^°"'y  from  her  husband,  she  can 
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only  be  sued  in  the  manner  specified  under  the  title :  Of  Marriage 
Contract^j  and  the  Respective  Rights  of  the  Parties  in  Relation  to 
their  Property. 

1785;  1787;  1790;  C.  N.  1990. 


Can  wife  empower  husband  to  sell  her 
real  estate  by  a  general  authority  to  sell? 
See  1790.    Compare  0.  N.  1577  with  2385. 


O.  C,  p.  334  Art.  59;  3  L.  32,  Borel  vs. 
Borel.  2  A.  484,  Dennlstoun  vs.  Xutt;  1  A. 
301,  Spurlock  vs.  Mainer;  4  A.  71. 


Art.  3002  [2971].  Agent's  Duty  to  Perform  and  Com- 
plete. The  attorney  in  fact  is  bound  to  discharge  the  functions  of 
the  procuration,  as  long  as  he  continues  to  hold  it,  and  is  responsi- 
ble to  his  principal  for  the  damages  that  may  resultj^from  the  non- 
performance of  his  duty. 

He  is  bound  even  to  complete  a  thing  which  had  been  com- 
menced at  the  time  of  the  principal's  death,  if  any  danger  result 
from  delay. 

1903;  C.  N.  1991  (lit.) ;  11  R.  81 ;  15  A.  271.    Spanish  Code,  1718 


Affent  disobeying  orders,  not  liable  for  the 
whole  value  of  the  thinff,  but  onlv  for  the 
injury  sustained.  2  M.  261,  Nelson  vs. 
Morgan. 

An  agent  who  receives  pay  must  use  or- 
dinary diligence.  12  M.  85,  Madeira  vs. 
Townsley. 

An  agent  held  responsible  for  not  procur- 
ing insurance.    2  R.  103,  Strong  vs.  High. 

Agent  buying  at  public  sale  without  au- 
thority binds  himself.    2615. 

Agent  binds  himself  personally  by  promis- 
ing to  pay.    16  L.  116,  Linton  vs.  Walsh. 

If  a  banlc  puts  a  note  in  the  hands  of  its 
notary  for  protest  it  is  not  bound.  1  A.  13, 
Baldwin  vs.  Bank  of  Louisiana. 

Where  agent  places  paper  which  he  is 
bound  to  collect  in  the  hands  of  a  competent 
attorney,  he  is  discharged.  5  A.  177,  Joor 
vs.  Sullivan. 

Where  agent  may  sue  as  principal.  2  A. 
18,  Conrey  vs.  Elbert. 

Until  th«  principal  pays  loss  he  has  no 
claim  as  agent.     8  R.  28,  Howsin  vs.  Claris 

Agent  must  send  letter  of  advice  with 
shipment.    3  A.  77,  Smith  vs.  Ward. 

Where  a  creditor  talces  draft  as  collateral 
and  does  not  cause  It  to  be  properly  protes- 
ted he  is  bound.  12  R.  423,  Oammack  vs. 
Priestly. 

A  factor  who  acts  in  jp^od  faith  is  not  re- 
sponsible for  errors  of  judgment.  16  L.  62, 
Laseme  &  Edmunson  vs.  Cook. 

Where  one  deals  with  a  broker  and  makes 
no  agreement  to  pav.  he  can  not  be  made 
to  pay.    2  R.  164,  Didlon  vs.  Duralde. 


But  see  1  A.  5,  Gottschalk  vs.  Jennings 
et  al.,  where  there  is  deception. 

Mackeldey  says  the  attorney  in  fact  is 
bound  to  manage  the  a&ir  in  person. 
Mack.  215,  Sec.  ^9. 

Where  agent  falls  to  collect,  face  of  note 
is  prima  facie  measure  of  damages.  4  A. 
301,  Llvaudals  vs.  Denis. 


Where  a  slave  sent  to  be  sold  escaped. 
A.  170s  Hill  vs.  White. 


n 


Damages  for  failure  to  * 'enter"  land.  15 
A.  535,  Imloden  vs.  Richardson. 

An  attorney  can  In  no  case  without  the 
cllent^s  consent  buy  and  hold  othenoise  than 
in  trust  any  adverse  interest  touching  the 
thing  to  which  his  employment  relates. 
101  U.  S.  501,  Baker  vs.  Humphrey. 

Power  to  an  administrator  to  secure  and 
collect  property  rights  and  credits  Implies 
a  right  to  sue.  10  Peters  161,  Ventress  vs. 
Smith. 

Agent  of  Insurance  Company  allowed  to 
waive  payment  of  premium.  40  F.  Rep.  232, 
Ball  &  Sage  Wagon  Company  vs.  Aurora 
Fire  &  Marine  Insurance  Company. 

Agent  depositing  other  funds  with  funds 
of  his  principal  In  bank.  In  his  name  as 
agent,  to  the  knowledge  of  the  bank,  will 
protect  the  principal.  100  N.  Y.  31,  Baker 
etal.  vs.  N.  Y.  Natl.  Ex.  Bank. 

All  contracts  with  agent  which  are  In- 
tended to  Influence  him  are  void.  18  Pick. 
472,  Fuller  vs.  Dame;  128 U.  8.  198,  Central 
Nat.  Bank  of  Washington  vs.  Hume;  2  Wal. 
48,  Tool  Company  vs.  Norrls;  103  U.  S.  274, 
Oscanyan  vs.  Arms  Company. 
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,nk  can  not  appropriate  Principal  8 
ey  to  airent'8  debt,  thoart  entered  to 
^tVcrefit.    mU.8.  411,  Gillespie  & 


Bank 
money 

airent^e  rrcun-.    ^^'  r  «""  c 
Co.  vs.  U.  Stock  Yard  Bank 

drews. 

An  agent  for  collection  <>' »  ^t*™"^  .^.'J^ 
thereon  In  hte  own  name,  80  A.  680,  Klein 
V8.  Buckner. 

U  agent  takes  note  In  Ws  own  name  and 

"eomXTo^f-ffr'ciuectlng*^^  A.  1207. 
Maslch  V8.  Citizens'  Bank. 

It  Is  nellher  duty  nor  right  of  agent  of 
many  shlpo-^ners  to  sae  to  recover  amount* 

Art  3003  [29721.  Liability  for  Unfaithfulness.  Fraud 

,.^     iJt    aiktuitous  Aicent.    The  attorney  is   responsible, 

not^c:!^  t  u^SKss  fn  his  management,  but  also  for  his 

^^''^  m'' ^.?iSess  the  responsibility  with  respect  to  faults,  is 
enforSS^  rigo-u5y  iai^Lt  the  mLdatary  acting  gratuitously, 
than  against  him  who  receives  a  reward. 

is-  C  K  im;  1  N.  8. 100,  Hodges  Heirs  vs.  Dumford;  16  L.  61 ;  7  M.  464;  4  L. 
28-  17?4l7;n  B.  81;  12  B.  423;  15  A.  271.  584. 


overcharged  such  owners  for  towage.  37 
A.  803,  Corral  &  Co.  vs.  Eclipse  Towboat 
Company. 

A  contract  by  commission  merchants 
with  a  press  to  store  cotton  at  a  certain 
price  is  for  their  benefit,  and  they  can  sue 
Sn  It.  89  A.  586,  Allen,  West  A  Bush  vs. 
Steers. 

An-airent  who  Invests  pursuant  to  his  In- 
structions Is  not  liable  for  iWegillty  of  In- 
v^jtment.  86  A.  846,  Allen,  Vest  &  Bush 
vs.  Whetstone. 

He  must  administer  proof  of  his  per- 
formance of  the  obligation  wsjilting  from 
hls^ncy.  14  L.  444,  McAllister  vs. 
Srodes. 

An  agent  who  has  always  Insured  ship- 
ments to  his  principal  tacitly  engages  to  do 
so  until  notice  to  the  contrary.  86  A.  llw. 
Area  &  Lyons  vs.  MlUlken. 


Acrpnt  Is  only  accounUble  to  principal 
„„ffihJ.rtlcl  84A.1130,Deraneyvs. 
Bochereau. 

S.ckenf8°|-.  i  ^f  "^K-^"  L«-.«rTl' 
«  V  8  196,  Collins  vs.  Andrews;  8  H.  S. 

A.  488. 
Where  merchant  was  Instructed  to  "  send 

Co.  vs.  J.  p.  Harrison,  Son  &  Co,  see  ii 
A    27 

Sherman. 


note 


Bank;  1  N.  S.  8«7,  Montlllet  vs.  Bank  U. 
S. ;  6  L.  748,  Miranda  vs.  City  Bank  of  New 
Orleans;  23  How.  869,  Wiseman  vs.  Chlap- 
pelU:  7Wal.451,Wardv8.Smlth;  1  Peters, 
25,  Bank  of  Wasokugton  vs.  Triplett  & 
N^le;  16  L.  416,  Arlington  vs  Gas.  Light 
and  Banking  Co. 

Agent  Is  not  responsible  to  third  persons 
for  non-feasance  or  omissions  of  duty. 
Thus  agents  of  the  absent  owner  of  a 
bulldlnl  are  not  responsible  to  third  per- 
sons  injured  by  Ito  bad  condition.  84  A. 
1123,  Delaney  vs.  Bochereau  &  Co. 

Where  an  insolvent  agent  keeps  his  prin- 
cipal's money  In  a  separate  drawer  he  may 
pay  over  the  money  wlttiout  danger  of 
Revocation.  39  A.  834,  Bank  vs.  Dotton 
Press  Company  et  al. 

Agent  may  remit  money  In  customary 
manner  if  not  Instructed  otherwise.  86  A. 
803,  Underwriters'  Wrecking  Co.  vs.  Board 
of  Underwriters. 

Prescription  to  action  for  accounUng 
against  agent  is  ten  years,  running  from 
dlte  of  demand  and  refusal  of  settlement. 
36  A.  883,  Wall  vs.  Colbert;  84  A.  826,  In- 
surance Co.  vs.  Pike. 
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Art.  3008. 


Art.  3004  [2973].  Obligation  to  Account.  He  is  obliged 
to  render  an  account  of  his  management,  unless  this  obligation  has 
been  expressly  dispensed  with  in  his  favor. 


3015;  C.  N.  1998;  13  Toul.  300;  16  A. 

Where  several  persons  have  appointed  a 
common  agent  for  a  common  purpose,  he 
can  not  be  sued  by  each  separately  for  an 


account.    31   A. 
Dupuy  et  al. 


305,  La.  Board,  etc.,  vs. 


Art.  3005  [2974].  Things  Received  Unduly.  He  is  bound 
to  restore  to  his  principal  whatever  he  has  received  by  virtue  of  his 
procuration,  even  should  he  have  received  it  unduly. 

3004;  C.  N.  1993;  Poth.  Mand.,  n.  51,  52  et  58;  35  A.  1115;  13  Toul.  300;  4  A.  415; 
15  A.  456,  Denson  vs.  Stewart;  10  B.  481,McDonogh  vs.  Delassus;  4  A.  4t5,  Stanfield  vs. 
Tucker. 


Havine  collected  illegal  notes,  he  must 
account  for  them.  21  A.  545,  Succession  of 
Mahala  Sprowl. 

Where  an  agent  has  used  prlncipars 
property  and  substituted  other  for  it,  the 
principal  is  entitled  to  ratify  the  transaction 
and  claim  the  property  so  exchanged.  37 
A.  509,  Seixas  Syndic,  vs.  Brugier. 

Principal  may  recover  property  or  its 
proceeds  as  long  as  they  can  be  identified. 


Hence,  where  agent  deposited  in  bank  in  his 
own  name  a  large  sum  belonging  to  prin- 
cipal, then  a  small  sum  belonging  to  him- 
self, and  then  drew  out  more  than  sum 
belonging  to  himself.  Balance  remaining 
was  property  of  principal.  32  A.  109,  Suc- 
cession of  Boisblanc. 

Balance  due  by  factor,  whether  liquidated 
or  not  by  note,  is  not,  as  to  transferee  of 
his  client,  a  fiduciary  debt  under  bankrupt 
law.    31  A.  809,  Desbry  vs.  Tete. 


Art.  3006  [2975].  Discretion  of  Agent:  Communica- 
tion with  Principal.  In  case  of  an  indefinite  power,  the  attorney 
can  not  be  sued  for  what  he  has  done  with  good  intention. 

The  judge  must  have  regard  to  the  nature  of  the  affair,  and 
the  difficulty  of  communication  between  the  principal  and  the 
attorney. 

6  N.  S.  512,  Executors  of  Sprigg  vs.  Hermann;  16  L.  61 ;  3  A.  468. 

When  bank  employs  Its  own  notary  who 
neglects  its  duty  bank  Is  not  responsible. 


17  L.  556,  Hyde  &  Goodrich  vs.  Planter's 
Bank. 


Art  3007  [2976].    Responsibility  for  Substitute.    The 

attorney  is  answerable  for  the  person  substituted  by  him  to  manage 
in  his  stead,  if  the  procuration  did  not  empower  him  to  substitute. 

2317;  2318;  2320;  G.  :N^.  1994;  15  A.  268.    ''Delegatus  non  potest  delegare.'' 


Where  the  nature  of  the  business  em- 
powers.   3  How.  769,  Wilson  vs  Smith. 

Attorney  taking  paper  for  collection  is 
responsible  for  acts  of  his  attorney  em- 
ployed by  him  at  a  remote  place.  91  U.  S. 
308,  Hoover,  assignee,  vs.  Wise  et  al. 


Agent  responsible  for  neglect  to  sue  or 
appeal. 

Affent  must  obey  instructions.  137  U.  S. 
473,  Bank  vs.  Cooper. 

Wife  managing  affairs  without  mandate 
may  bind  herself.  2  A.  2,  Helling  vs. 
Wise. 


Art.  3008  [2977].  Id.  Character  and  Capacity  of  Sub- 
stitute. He  is  also  answerable  for  his  substitute,  if,  having  the 
power  to  appoint  one,  and  the  person  to  be  appointed  not  being 
named  in  the  procuration,  he  has  appointed  for  his  substitute  a 
person  notoriously  incapable,  or  of  suspicious  character. 

3007;  C.  N.  1994;  Poth.  Mandat.,  n.  99;  11  Toul.  58,  342. 
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Civil  Code  op  Lofisiana. 


Art.  3009  [2978].  Action  Against  Substitute.  Even 
where  the  attorney  is  answerable  for  his  substitute,  the  principal 
may,  if  he  thinks  proper,  act  directly  against  the  substitute. 

C.  N.  1994. 

Art.  3010  [2979].    Exceeding  his  Powers:  Ratification. 

The  attorney  can  not  go  beyond  the  limits  of  his  procuration  ; 
whatever  he  does  exceeding  his  power  is  null  and  void  with  regard 
to  the  principal,  unless  ratified  by  the  latter,  and  the  attorney  is 
alone  bound  by  it  in  his  individual  capacity. 

2272;  16  L.  63,  Laserne  and  Edmonson  vs.  Cook;  8  Toul.  701,  702,  724,  C.  N.  1989;  4 
A.  396;  9  A.  488: 10  A.  576;  11  A.  46;  15  A.  668;  7  N.  8.  143,  Flower  vs.  Jones;  11  L. 
288,  Pitt  vs.  Shubert;  2  R.  20,  Bonnean  vs.  Poydras;  3  A.  468,  Ward  vs.  Warfield;  20  A. 
92,  Symanski  vs.  Plassan;  20  A.  215,  Mangam  vs.  Bell.  But  see  13  L.159,  Rivas  Heirs  vs. 
Bernard ;  17  L.  286,  Copeland  vs.  Mickie  et  al. 


Recognltive  or  conftrmative  acts,  liow 
made.    2272. 

Person  notified  of  a  contract  made  for  liim 
must  immediately  repudiate  it,  or  he  is 
bound.  7  N.  S.  143,  Flower  vs.  Jones; 
11  L,  288,  Pitt  vs.  Shubert;  2  R.  20,  Bon- 
neau  vs. Poydras;  3  A.  468,  Ward  vs.  War- 
field;  20  A.  92,  Szymanski  vs.  Plassan;  20 
A.  2152Maogum  vs.  Bell;  but  see  13  L.  159, 
RivasHeirs  vs.  Bernard;  17  L  286,  Cope- 
land  vs.  Mickie  et  als. 

If  an  attomey-at-law  makes  a  settlement 
with  a  defendant  and  takes  part  cash  and 
notes  on  another  person  and  notifies  his 
principal,  the  principal  must  disapprove  or 
he  will  be  presumed  to  have  consented. 

16  L.  65. 

Ratification  will  be  presumed  where  party 
remains  in  posession  and  pays  part  of  price. 

17  L.  466. 

Agent  can  not  antedate  receipt  of  pre- 
miums so  as  to  save  policy.     32  A.  l79. 

Payment  to  one  unauthorized  is  good  if 
ratified.    2140. 

Ratification  of  acts  made  under  void 
powers.    1840. 

Where  a  party  buys  through  agency  of 
broker,  who  represents  price  to  be  less  than 
vendor  agreed  to,  and  notice  is  brought 
home  to  vendee  of  real  price,  and  he  re- 
ceives balance  of  goods  without  repudiating 
contract,  held  a  ratification  of  broker^s 
agreement.  32  A.  210,  Wood,  Slayback  & 
Co.  vs.  Rocchi. 

Where  money  of  a  depositor  was  paid  by 
bank  under  order  of  a  commanding  general, 
and  where  depositor  did  not  repudiate  ac- 


tion of  bank  within  reasonable  time,  held 
an  acquiescence.  34  A.  150,  Bennet  vs. 
Mechanics  and  Traders^  Bank. 

Agent  signing  appeal  bond  in  name  of 
principal,  is  personally  bound  if  principal 
did  not  authorize  nor  ratify  act.  27  A  306, 
Van  Norden  vs.  Judge. 

Receiver  mnst  pay  over  balance  in  his^ 
hands  collected'  from  a  pooling  contract 
that  has  been  carried  out.  23  F.  Rep.  306, 
Central  Trust  Co.  of  N.  Y.  vs.  Ohio  Cent. 
R.  Co.  ^ 

Tacit  acquiescence  and  long  silence  equal 
to  ratification.  Thus  sale  of  stock  by  pledgee 
ratified  by  subsequent  settlement  between 
pledgor  and  pledgee.  35  A.  1161,  Lafitte, 
Dufilho  &  Co.  vs.  Godchaux;  26  A.  713, 
Kehlor  et  al.  vs.  Keroble  et  al. 

Factors  can  not  pledge  or  give  in  pay- 
ment of  their  own  debts  property  entrusted 
to  them  to  be  disposed  of  for  their  princi- 
pals. 19  A.  300,  Miller  vs.  Schneider  & 
Zuberbler.  But  see  36  A.  585.  Harrold  vs. 
Meyer;  1  A.  74,  Hodiven  vs.  Fisk. 

Ratification  dates  back  to  the  time  of  the 
contract  which  is  ratified.  17  A.  47,  Gra- 
ham vs.  Ledda;  20  A.  92,  Szymanski  vs. 
Plassan ;  2  A.  28,  Bloodworth  vs.  Jacobs. 

If  want  of  authority  is  not  disclosed,  con- 
tract dates  from  its  execution ;  if  disclosed,- 
from  ite  ratification.  6  Wend.  112,  Mactier 
vs.  Frith. 

Lien  jgiven  a  lawyer  by  contract  for  his 
fees  andperpetual  power  of  attorney.  Right 
to  control  suit.  19  Blatch.  290,  Stewart  vs. 
Hilton. 


Art.  3011  [2980].  Divergence  from  Authority.  The  man- 
datary  is  not  considered  to  have  exceeded  his  authority,  when  he  has 
fulfilled  the  trust  confided  to  him,  in  a  manner  more  advantageous 
to  the  principal,  than  that  expressed  in  his  appointment. 

7  L.  130;  1  A.  72,  Stevens  vs.  Wellington;  48  A.  1261,  Express  Co.  Agt.  vs.  Justice. 
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Art.  3015. 


Art.  3012  [2981].  Communication  of  Authority  to  Tliird 
Person.  The  mandatary  who  has  communicated  his  authority  to 
a  person  with  whom  he  contracts  in  that  capacity,  is  not  answera- 
ble to  the  latter  for  anything  done  beyond  it,  unless  he  has  entered 
into  a  personal  guarantee. 

5L.  334;  20  A.  126;  24  A.  144;  C.  N.  1997  (lit.);l  L.  198,  Waring  vs.  Cox;  28 
How.  65;  7  A.  674,  Ullman  vs.  Bonner  etal.;  21  A.  221,  Barry  vs.  Pike;  See  notes  ta 
3016. 


Same  rnle  applies  as  to  foreign  pricipals. 
88  A.  485,  Mamey  vs.  Ranger. 

If  a  party  is  informed  thjat  the  person 
with  whom  he  is  dealing  is  merely  the 
agent  for  another,  and  prefers  to  deal  with 
the  agent  personally  on  his  own  credit,  he 
will  not  be  allowed  afterwards  to  charge  the 
principal,  bat  where  he  deals  with  the 
a^ent,  withoat  any  disclosure  of  the  fact  of 
his  agency,  he  may  elect  to  hold  the  prin- 
cipal whom  he  sabseqaently  discovers.  21 
How.  289,  Ford  vs.  Williams. 


Where  a  party  dealing  with  an  agent 
with  a  knowldge  of  the  principal  gives  the 
credit  to  the  agent,  he  is  bound  by  his 
choice.    20  A.  &,  Stehn  vs.  Fasnacht  Bros. 

Mandatary  exhibiting  powers  not  per- 
sonally responsible  unless  he  make  personal 
guaranty.  Thus  where  agent  grants  a  mort- 
gage for  principal  and  shows  nis  authority, 
he  Is  hot  personally  responsible  if  procura- 
tion did  not  authorize  the  mortgage ;  and  his 
subsequent  acquisition  of  property  did  not 
validate  mortgage,  under  3804.  88  A.  252^ 
Levy  vs.  Lane. 


Art.  3013  [2982].  Liability  of  Agent  to  Third  Persons, 

The  mandatary  is  responsible  to  those  with  whom  he  contracts, 
only  when  he  has  bound  himself  personally,  or  when  he  has 
exceeded  his  authority  without  having  exhibted  his  powers. 

2615;  5  L.  833;  ^  A.  563;  21  A.  221 ;  24  A.  254,  841 ;  38  A.  252,  Levy  vs.  Lane;  3  M. 
642,  Krumbhaar  vs.  Ludeling;  11  L.  18,  Lincoln  vs.  Smith;  5  L.  834,  Boimare  vs.  Toby; 
11  A.  46,  iodin  vs.  McOloskey ;  18  L.  21,  Zacharie  vs.  Nash. 


Binds  himself  if  he  has  no  authority 
according  to  the  precise  terms  of  the  con- 
tract.   15  A.  668,  Richie  vs.  Bass. 

Where  agent  with  power  to  sell  employs 
brolcer,  the  latter  unless  there  is  some  cus- 
tom to  contrary  must  look  to  the  agent  for 
pay.    83  F.  Rep.  915,  Jenkins  vs.  Funk. 

One  executing  promissory  note  in 
another^s  name  personally  bound  if  with- 


out authority.    80  A.  1178,  Dodd,  Brown  & 
Co.  vs.  Bishop  &  Co. 

Mandatary  having  no  principal  and  con- 
tracting in  his  own  interest  Is  liable.  81  A. 
427,  Washburn  vs.  Frank. 

No  personal  liability  rests  on  agent  of 
foreign  principal  disclosing  his  agency  and 
principars  name.  38  A.  485,  Maury  &  Co. 
vs.  Ranger  &  Co. 


Art.  3014  [2983].  Joint  Agents.  When  there  are  several 
attorneys  in  fact  empowered  by  the  same  act,  they  are  not  responsi- 
ble in  solido  for  the  acts  of  each,  unless  such  responsibility  be 
expressed  in  the  procuration. 

C.  N.  1995:  Poth.  Mandat.  n.  63;  11  Toul.  59. 


Jointly  bound.     10  A.  153,  Ollnde  vs. 
Salzon. 

Where  agent  is  authorized  to  sell   for 


$900,  and  he  sells  for  $1820  and  kept  $420. 
Held  bound  for  entire  price.  15  A.  456, 
Denson  vs.  Stewart. 


Art.  3015  [2984].  Interest  Due  by  Agent.    The  attorney 
is  answerable  for  the   interest  of  any   sum    of    money    he   has 
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Civil  Code  op  Louisiana. 


employed  to  his  own  use,  from  the  time  he  has  so  employed  it ;  and 
for  that  of  any  sum  remaining  in  his  hands  from  the  day  he 
becomes  a  defaulter  by  delaying  to  pay  it  over. 

Poth.  Mandat.,  n.   66;  C.  N.  1996;  6  Toul.  281;  11  Toul.  56;  8  R.  18;  2  A.  88,  28«; 
4  A.  414,  490;  6  A.  170;  15  A.  17;  17  A.  246. 

Advances  made  by  agent  must  be  re-      ceeds  of  crop  of  estate  to  pay  debt  due  him 
funded.    8025.  by  intestate.  10  A.  47  Mercer  vs.  Lobit  and 

Commission  merchant  can  not  retain  pro-  ^ 


CHAPTER  3. 


Of  the  Mandatary  or  Agent  of  Both  Parties. 

Art.  3016  [2985] .  Brokers.  The  broker  or  intermediary  is 
he  who  is  employed  to  negotiate  a  matter  between  two  parties,  and 
who,  for  that  reason,  is  considered  as  the  mandatary  of  both. 


6  L.  417. 

Not  gratuitoas.    See  notes  to  2991. 

A  broker  is  the  assent  of  him  who  em- 
ployed him  first  and  and  only  becomes 
agent  of  the  other  party  when  the  agree- 
ment is  definitely  settled.  32  A.  210,  Wood 
&  Co.  vs.  Rocchi. 

Broker  who  settles  liabilities  at  50  per 
cent,  can  not  recover  a  greater  proportion 
from  principal.  35  A.  1115,  Williams  A;  Co. 
vs.  Aroni. 

Parties  offering  goods  on  the  market 
through  brokers  are  bound  through  them 
as  their  mandatories.  36  A.  4,  Flash,  Pres- 
ton &  Co.  vs.  American  Glucose  Co. 

Brokers  are  not  licensed  and  are 
responsible  like  agents,  and  if  he  does  not 
make  known  principal  he  will  be  held 
responsible.  15  L  807,  Nott  &  Co.  vs. 
Papet;  14  A.  444,  Parlange  vs.  Faures. 

Les  courtiers  (proxenatas)  dont  on  se  sert 
pour  arranger  et  conclure  des  affairs  com- 
merciales  sont  en  r^alite  nne  espece  par- 
tieullere  de  mandataires.  Ds  rec^oivent  en 
general  un  prix  de  courtage,  appeU  prox^ 
enettcum,  et  sont,  lorsque  les  deux  parties 
ont  employ^  leur  ministdre,  des  timoins 
irrecusables  dans  Taffaire  qulls  ont  con- 
clue  ;  si  au  contraire,  une  seule  partie  les  a 
employes  leur  temoinage  pent  etre  invoqu6 


centre  elle,  mais  jamais  pour  elle. 
212.  Sec.  428. 


Mack. 


When  a  broker  is  employed  by  one  per- 
son on  a  salary,  etc.,  he  is  held  to  be  a 
clerk.  45  A.  1346,  Tete  vs.  Lanaux. 

Where  agent  with  power  to  sell  em- 
ployed broker.  The  latter,  unless  there  is 
some  custom  to  contrary,  must  look  to  the 
agent  for  pay.  33  F.  Rep.  915,  Jenkins  vs. 
Funk. 

Broker  Is  agent  of  original  employer,  and 
becomes  agent  of  other  party  when  bargain 
definitely  settled.  32  A.  210,  Wood,  Slay- 
back  &  Co.  vs.  Rocchi. 

Broker  can  not  make  a  binding  contract 
where  he  acts  as  agent  of  both  parties.  20 
Barbour,  468,  N.  Y.  Central  Company  vs. 
National  Protection  Insurance  Co. 

Who  is  a  broker  and  who  is  a  banker  in 
selling  bullion  and  stock.  91  U.  S.  74, 
Warren  vs.  Shook. 

Where  broker  sells  for  less  than  he  is 
authorized  and  party  reoeives  balance  after 
being  informed  he  is  bound.  32  A.  212, 
Wood,  Slayback  &  Co.  vs.  Rocchi. 


Broker's  feef ,  when  earned. 
Reg.  758. 


31  Am.  Law 


Art.  3017  [2986].  Obligations  of.  The  obligations  of  a 
broker  are  similar  to  those  of  an  ordinary  mandatary,  with  this 
difference,  that  his  engagement  is  double,  and  requires  that  he 
should  observe  the  same  fidelity  towards  all  parties,  and  not  favor 
one  more  than  another. 


49  A.  12,  Mortgage  Company,  Ltd.,  vs.  Ogden. 
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Of  the  Obligations  of  the  Principal. 


Art.  3021. 


The  r'ght  of  a  broker  to  a  commisfiion 
upon  a  811  le  depends  entirely  apon  the  com- 
pletion of  the  sale,  and  brokera^  is  not 
due  until  the  sale  is  executed.  13  A.  151, 
De  Santos  vs.  Taney. 

Broker  who  is  employed  to  sell  forfeits 
compensation  if  he  accepts  employment 
from  another  to  buy  at  a  low  price.  138 
U.  S.  380,  Wadsworth  vs.  Adams. 


Broker  not  entitled  to  pay  unless  he 
makes  a  contract— not  even  expenses.  2  R. 
63,  Blanc  vs.  X.  O.  Improvement  and  Bank* 
ing  Co. 

Broker  making  himself  mandatary  of  one 
of  the  parties  may  be  liable  for  negligence 
or  fraud.    27  A.  385,  Todd  vs.  Bourke. 


Art.  3018  [2987].  Liability.  Brokers  are  not  responsible 
for  events  which  arise  in  the  affairs  in  which  they  are  employed ; 
they  are  only,  as  other  agents,  answerable  for  fraud  or  faults. 

1  N.  S.  219,  Honors  vs.  White;  12  A.  746. 

Art.  3019  [2988].  Insolvency  of  Vendee.  Brokers,  except 
in  case  of  fraud,  are  not  answerable  for  the  insolvency  of  those  to 
whom  they  procure  sales  or  loans,  although  they  receive  a  reward 
for  their  agency  and  speak  in  favor  of  him  who  buys  or  borrows. 

20  A.  563. 


Art.  3020  [2989].     ''Commercial  and  Honey  Brokers," 

besides  the  obligations   which   they  incur  in  common  with  other 
agents,  have  their  duties  prescribed  by  the   laws   regulating  com- 


merce. 

An  a^ent  who  draws  a  bill  as  accent 
which  is  accepted,  is  not  liable  for  non- 
payment.   13  L.  21,  Zacharle  vs.  Nash ;  3 


M.  640.  Krumbhaar  vs.  Ludeling;  10  L.  390, 
Wolfe  vs.  Jarett. 


CHAPTER  4. 


Of  the  Obligations  of  the  Principal  tvho  acts  by  his  Attorney  in  Fact. 

Art.  3021  [2990].  Obligations  of  Principal.  The  prin- 
cipal  is  bound  to  execute  the  engagements  contracted  by  the  attor- 
ney, conformably  to  the  power  confided  to  him. 

For  anything  further  he  is  not  bound,  except  in  so  far  as  he 
has  expressly  ratified  it. 

3303;  2  M.  262,  Nelson  vs.  Morgan;  C.  N.  1993;  8  Toul.  690,  700,  701,  722;  6  A.  3S3; 
18  A.  546;  20  A.  243 ;  24  A.  460. 


Ratification  roust  be  made  with  a  full 
knowledge  of  the  facts.  9  Peters  629, 
Owings  vs.  Hull. 

Where  broker  exceeds  instructions  in  sale 
of  land,  and  purchaser  after  having  re- 
ceived a  part  is  informed,  bis  receipt  of 
balance  is  a  ratification.  32  A.  212,  Wood, 
Slayback&Co.  vs.  Rocchi;  Sed  vide  37  A. 
811,  Young  vs.  Jackson. 

The  principal  is  not  bound  lor  wilful 
wrongful  acts  outside  the  scope  of  his  em- 
ployment, but  the  street  railroad  company 


is  bound  for  the  conduct  of  its  agents  who 
use  violence  or  insulting  language  to  the 
passengers.  43  A.  34,  Lafitte  vs.  N.  O. 
City  and  Lake  R.  R. 

Acquiescence  in  unauthorized  confession 
of  judgment  ratifies  it.  30  A.  1087,  Maraist. 
Foumet  &  Co.  vs.  Calllier. 

Principal  not  bound  for  agents^  illegal 
act  in  furtherance  of  legal  mandate.  29  A. 
828,  Riehoux  vs.  Mayer  &  Bros. 
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Private  limitations  of  agents"  power  do  not 
affect  third  persons.  20  A.  126,  Farrar  vs. 
Duncan. 

Unaatborized  acts  of  agent  bind  principal 
when  ratified.  29  A.  679,  Sentell  &  Co.  vs. 
Kennedy. 

Where  other  party  was  in  good  faith 
principal  bound  by  act  of  agent  within 
scope  of  authorihr  conferred,  even  if  act 
does  not  in  fact  relate  to  his  business.  30 
A.  587,  Savings  Bank  vs.  Vorster. 

Agent  has  no  authority  to  represent  prin- 
cipal with  other  banks  when  empowered  to 
represent  with  a  particular  bank.  32  A.  22, 
Citizens*  Bank  vs.  Hart. 

Principal  is  governed  by  rules  of  cotton 
exchange  when  transaction  made  with  spe- 
cial reference  thereto.  35  A.  1115,  Williams, 
Pinckard  &  Co.  vs.  Aroni. 

Principal  liable  for  injuries  by  agent  in 


course  of  employment. 
Reems. 


1  A.  966,  Shea  vs. 


But  master  not  bound  for  act  of  servant 
beyond  scope  of  his  powers  and  in  di8ol>ed- 
ience  of  order.  86  A.  916,  Corporation  of 
Minden  vs.  Silverstein. 

Unauthorized  acts  considered  ratified  if 
principal  fails  to  repudiate  after  knowledge 
received.  36  A.  617,  Allison  &  Co.  vs.  Wat- 
son. 

Knowledge  of  attorney  not  acquired  in 
matter  in  wnich  he  was  retained  not  im- 
puted to  client.  37  A.  755,  Templeman  vs. 
Hamilton. 

No  seizure  can  be  made  for  agent ^s  debt 
of  principal's  property  managed  by  agent 
in  his  own  name.  38  A.  290,  Greening  vs. 
Elliott. 

Tacit  ratification  from  silence  and  con- 
duct. 35  A.  1161,  Lafitte,  Dufilho  &  Co. 
vs.  Godchaux. 


Art.  3022  [2991].  Expenses  and  Commissions  of  Agent. 

The  principal  ought  to  reimburse  the  expenses  and  charges  which 
the  agent  has  incurred  in  the  execution  of  the  mandate,  and  pay 
his  commission  where  one  has  been  stipulated. 

If  there  be  no  fault  imputable  to  the  agent,  the  principal  can 
not  dispense  with  this  reimbursement  and  payment,  even  if  the 
affair  has  not  succeeded ;  nor  can  he  reduce  the  amount  of  reim- 
bursement, under  pretense  that  the  charges  and  expenses  ought  to 
have  been  less. 

C.  y.  1999  (lit.) ;  18  A.  9;  16  A.  397;  18  A.  342. 

When  a  party  buys  goods  through  a 
broker  who  represents  price  to  be  less 
than  vendor  agreed  to  sell  for,  and  before 
deliver>'  of  the  whole  Unds  out  the  true 
price,  he  will  be  held  to  have  ratified  con- 
tract of  broker  if  he  receives  the  rest  with- 
out repudiating  the  contract.  32  A.  210, 
Wood,  Slaybaek  &  Co.  vs.  Bocchi. 


Ratification  is  not  allowed  in  part.  It 
«*an  not  be  divided.  2  A.  275,  Elam  vs. 
Carruth. 

An  agreement  to  pay  attorney  in  fact  5 
per  cent  on  all  sums  received,  authorizes  a 
charge  for  notes  received  where  money  is 
paid  in  bank.    19  L.  23,  Vignic  vs.  Saulet. 

Commission  merchant  may  charge  2)^ 
per  cent  for  accepting  but  not  for  paying. 
Can  not  charge  interest  in  addition.  2  R. 
360,  Buckner  vs.  Chapman. 


8022  applied  to  attorney  at  law.  41  A* 
855,  Butchers^  Union  Landing  Co.  vs.  Cres- 
cent City  Slaughter  House  Co. 

As  a  general  rule  the  whole  service  or 
duty  must  be  performed  before  agent  can 
claim  commission,  but  cases  may  arise 
where  he  can  claim  for  what  he  has  done. 
1  A.  5,  Gottschalk  vs.  Jennings. 

Agent's  claim  for  services  prescribed  in 
ten  years.    30  A,  1276,  Gllmore  vs.  Logan. 

Agent  settling  principal  s  debts  at  fifty 
per  cent,  of  face  value  can  recover  no  more 
from  principal;  35  A.  1115,  Williams, 
Plnokard  &  Co.  vs.  Aronl;  36  A.  3«6, 
Adams  Bros.  vs.  Oterl. 

Agent  can  not  offset  except  In  certain 
cases.    37  A.  810,  Young  vs.  Jackson. 


Art.  3023  [2992].  Compensation  Between  Principal 
and  Agent.  The  mandatary  has  a  right  to  retain  out  of  the 
property  of  the  principal  in  his  hands,  a  sufficient  amount  to  satisfy 
his  expenses  and  costs. 


764 


Digitized  by 


Google 


How  THE  Procuration  Expires. 


Art.  3027. 


He  may  even  retain,  by  way  of  offset,  what  the  principal  owes 
him,  provided  the  debt  be  liquidated. 


2956;  16  A.  397. 

Agent  allowed  to  retain  from  principars 
money  nothing  but  necessary  expenses, 
costs,  commissions  and  liquidated  debts.  37 
A.  810,  Young  vs.  Jackson. 

Tax  collectors  can  not  make  deductions 
for  charges  and  expenses  from  amount 
realized  for  taxes.  87  A.  719,  State  ex  rel. 
Mouton  vs,  Guilbeau. 


Wliat  may  be  claimed  by  way  of  offset. 
37  A.  810,  Young  vs.  Jackson. 

See  also  41  A.  362,  Butchers'  Union  vs. 
Crescent  City  Slaughter  House  Co. 

Factor  has  a  lien  for  general  balance.  8 
M.  486,  Patterson  et  al.  vs.  McGahey. 


Art.  3024  [2993].  Losses  Incurred  by  Agent.  The  at- 
torney must  also  be  compensated  for  such  losses  as  he  has  sus- 
tained on  occasion  of  the  management  of  his  principal's  affairs, 
when  he  can  not  be  reproached  with  imprudence. 

C.  X.  2000;  12.  M.  84,  Madeira  vs.  Townsley;  4  N.  S.  489,  Lanusse's  Syndic  vs. 
Pimpienella;  Poth.  Mandat.,  n.  72,  78  et  79. 

Art.  3025  [2994].  Advances    by  Agent:  Interest    on. 

If  the  attorney  has  advanced  any  sum  of  money  for  the  affairs  of 
the  principal,  the  latter  owes  the  interest  of  it,  from  the  day  on 
which  the  advance  is  pioved  to  have  been  made. 

3015;  C.  N.  2001 ;  2  A.  779, 874. 

Art.  3026  [2995].  Joint  Principals^  If  the  attorney  has 
been  empowered  by  several  persons  for  an  affair  common  to  them, 
every  one  of  these  persons  shall  be  bound  in  solido  to  him  for  all 
the  effects  of  the  procuration. 

2088;  2091;  2113;  C.  N.  2002,  Troplong  Mandat,  no.  692,  p.  176;   Poth.  Mandat.,  n 
82,  Book  4,  p.  249;  24  A.  230,  Hyams  &  Jonas  vs.  Rogers. 


CHAPTER  5. 
Hoiv  the  Procuration  Expires, 

Art.  3027  [2996].  Causes  of  Expiration.  The  procura- 
tion expires : 

By  the  revocation  of  the  attorney. 

By  the  attorney's  renunciation  of  the  power. 

By  the  change  of  condition  of  the  principal. 

By  the  death,  seclusion,  interdiction  or  failure  of  the  agent  or 
principal.  But  powers  of  attorney  by  public  act  or  by  writings 
under  private  signature,  or  by  letter,  to  transfer  on  the  books  of 
stock  corporations,  bonds  or  shares  of  stock  in  said  corporations, 
shall  be  irrevocable,  and  shall  not  expire  by  the  death,  seclusion, 
interdiction  or  failure  of  the  principals,  where  the  said  bonds  or 
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Civil  Code  of  Louisiana. 


shares  of  stock  have  been  previously  sold  to  the  persons  holding 
the  said  powers  of  attorney,  for  value  received,  and  said  facts  are 
set  forth  in  such  powers  of  attorney. 

(As  amended  by  Act  19  of  1882,  p.  13)  8002;  C.  X.  a003;  Poth.  Mandat.,  n.  100,  US 
et  121;  47  A.  373,  Jurgens  vs.  Ittman;  8  Wheaton  174;  15  L.  448;  22  A.  187.  Spanish 
Code,  1732. 

Agency  iB  not  destroyed  by  war.  19  A. 
482, liousseaax  vs.  Urquhart. 

Bat  it  only  exists  in  a  qualified  maimer. 
95  U.  S.  430,  Insurance  Co.  ys.  Davis. 

Appropriation  of  funds  to  a^nt^s  own 
use,  etc.  21  A.  388,  Harris  vs.  Cuddy,  Brown 
&Co. 

3027  does  not  apply  to  an  agency  coupled 
with  interest.  The  amendment  of  this  arti- 
cle by  Act  19  of  1882  is  not  inconsistent 
with  this  interpretation.  40  A.  40,  Ren- 
Shaw  vs.  Creditors. 

Interdiction  revokes  power  of  attorney, 
but  it  continues  in  force  until  judgment  ren- 
dered.   38  A.  547,  Phelps  vs.  Reinacb. 

Wrongful  discharge  of  an  agent  era- 
ployed  under  commissions.  51  Fed.  Rep. 
725,  Xewcomb  vs.  Imperial  Life  Insurance 
Co. 

Insanity  does  not  always  revolte.  44  A. 
552,  Hansen  vs.  Hansell. 

Mere  confinement  in  insane  asylum  for 
treatment  does  not  revolce  power  of  attor- 
ney.   Id. 

Credit  in  account  furnished  by  an  agent 
to  heirs  of  his  principal  are  not  prescnbed 
by  either  three  or  five  years  45  A.  512, 
Beatty  et  al.  vs.  Hawkins  et  al.  . 

Power  of  attorney  coupled  with  interest 
not  revoked  by  death  or  bankruptcy  of 
principal.  38  A.  864,  Jacquet  vs.  Creditors. 

Change  of  condition  of  the  principal  as 
by  attachment.  1  A.  72,  Stevens  vs.  Well- 
ington. 


3026  applied  to  attorney  at  law.  41  A. 
355,  Butchers'  Union  vs.  Crescent  City 
Slaughter  House  Co. 

"Seclusion"  should  read  Preclusion.*'  38 
A.  551,  Phelps  vs.  Reinacb;  47  A.  373,  Jur- 
gens vs.  Ittman. 

Powers  to  sell  property  pledged  given  by 
the  pledgor  as  an  adjunct  of  the  contract 
of  pledge,  are  not  revoked  by  insolvency, 
etc.,  of  the  pledgor.  40  A.  40,  Renshaw  vs. 
His  Creditors. 

Agent  may  still  bind  principals  if  he  con- 
tinue to  act  with  their  knowledge.  3  R. 
201 ,  Reynolds  vs.  Rowley. 

Unfriendly  conduct  of  principal.  2  A. 
134,  Carey  vs.  Brandegee. 

Marriage  of  woman  revokes  power  of  at- 
torney given  by  her.  27  A.  73,  Dockham 
vs.  Potter. 

By  change  of  the  condition  of  the  prin- 
cipal, ''thus  a  house  given  by  a  curator, 
executor  or  tutor  is  no  longer  valid  after 
they  cease  to  exercise  their  trust.''    2144. 

Insolvency  of  foreign  corporation  revokes 
its  agencies  in  this  State.  33  A.  1203,  Life 
Association  of  America  vs.  Levy. 

Failure.  3556,  No.  11 ;  19  A.  198,  Lea  vs. 
Bringor;  40  A.  40,  Renshaw  vs.  Creditors, 

Effect  of  notarial  act  as  notice.  21  A. 
388,  Harris  vs.  Cuddy,  Brown  &  Co. 

Mandate  accompanying  pledge  not  re- 
voked by  insolvency.  38  A.  864,  Jacquet 
vs.  Creditors. 


Art.  3028  [2997].  Revocation  of  ilandate.  Except  in  the 
case  of  irrevocable  powers  of  attorney,  as  prescribed  in  the  preced- 
ing article,  the  principal  may  revoke  his  power  of  attorney  when- 
ever he  thinks  proper,  and,  if  necessary,  compel  the  agent  to 
deliver  up  the  written  instrument  containing  it,  if  it  be  an  act 
under  private  signature. 


(As  amended  bv  Act  19  of  1882,  p.  14) 
401 ;  14  A.  330;  16  A.  383;  23  A.  395;  4  N.  S. 

Revocation  must  be  notified  to  agent.  6 
How.  106,  U.  S.  vs.  Curry. 

Prescription— ten  years  from  demand  or 
termination  of  agency.  36  A.  883,  Wall 
et  al.  vs.  Colbert. 

Prescription  of  tliree  and  five  years  when 
not  applicable.  45  A.  612,  Beatty  et  al.  vs. 
Hawkins  et  al. 


41  A.  81,  Gurley  vs.  N.  0.;  C.  X.  2004;  1  A- 
439,  Lanu8se*s  Syndic  vs.  Pimpienella. 

2997  not  affected  by  the  aiuendment  of 
Act  19  of  18<^2,*in  so  far  as  powers  of  attor- 
ney coupled  witii  interest  are  coocemed. 
40  A.  39,  Renshaw  vs.  His  Creditors;  see 
also  38  A.  864,  Jaqu»*t  vs.  Creditors;  3164; 
18  Duranton.  284;  Trop.  Mandat.,  n.  728, 
737;  14  A.  560;  27  A.  484. 


Death  as  a  revocation. 
McCloskey  vs.  Barr. 


60  P.  Rep.   712, 
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How  THE  Procuration  Expires.  Art.  3034. 

Art.  3029  [2998].  Notice  of  Revocation.  If  the  principal 
only  notifies  his  revocation  to  the  attorney,  and  not  to  the  persons 
with  whom  he  has  empowered  the  attorney  to  transact  for  him, 
such  persons  shall  always  have  the  right  of  action  against  the 
principal  to  compel  him  to  execute  or  ratify  what  has  been  done  by 
the  attorney  ;  the  principal  has,  however,  a  right  of  action  against 
the  attorney. 

47  A.  371,  Jurgens  vs.  Tttman;  8  N.  S.  200,  Jackson  vs.  Porter;  C.  N.  2005;  18  A. 
536;  21  A.  342;  Poth.  Mandat.,  n.  121. 

Effect  of  notarial  act  as  notice.    21  A.  I 
388,  Harris  vs.  Cuddy,  Brown  &  Co.  | 

Art.  3030   [2999].  Appointment  of  New  Agent.    The 

appointment  of  a  new  attorney  to  transact  the  same  business  pro- 
duces the  same  effect  as  a  revocation  of  the  first,  from  the  day  such 
appointment  is  notified  to  the  first  attorney. 

C.  N.  2006  (lit.);  1  A.  401;  Poth.  Mandat.,  n.  114, 115,  116. 

Art.  3031  [3000].  Resignation  by  Agent.  The  attorney 
may  renounce  his  power  of  attorney  by  notifying  to  the  principal 
his  renunciation. 

Nevertheless,  if  ^this  renunciation  be  prejudicial  to  the  prin- 
cipal, he  ought  to  be  indemnified  by  the  agent,  unless  the  latter 
should  be  so  situated  that  he  can  not  continue  the  agency  without 
considerable  injury. 

C.  N.  2007  (lit.). 

3032  [3001].  Death,  or  Change  of  Condition  of  Princi- 
pal. If  the  attorney,  being  ignorant  of  the  death  or  of  the  cessa- 
tion of  the  rights  of  his  principal,  should  continue  under  his  power 
of  attorney,  the  transactions  done  by  him,  during  this  state  of 
ignorance,  are  considered  as  valid. 

38  A.  547,  Phelps  vs.  Reinach;  C.  N.  3008;  150  U.  S.  520,  Long  vi.  Thayer;  L.  17  , 
T.  1,  1.  15;  Poth.  Mandat.,  n.  108  et  111. 


Acts  of  aj^ent  after  death  of  principal.    19 
Am.  Law  Keg.  401. 


Ne  damno  a^ciatur  is  qui  snscipit  manda- 
turn,  L.  17,  T.  1,  1.  15;  Trop.  Mandat.,  n. 
401;  L.  12,  T.  1,1.  41. 


Art.  3033  [3002].  Rights  of  Third  Persons.  In  the  cases 
above  enumerated,  the  engagements  of  the  agent  are  carried  into 
effect  in  favor  of  third  persons  acting  in  good  faith* 

C.  X.  2009  (lit.) ;  Poth.  Mandat.,  n.  121 ;  18  A.  535;  21  A.  388. 

Art.  3034  [3003].  Death  of  Agent.  In  case  of  the  death 
of  the  attorney,  his  heir  ought  to  inform  the  principal  of  it,  and  in 
the  meantime,  attend  to  what  may  be  requisite  for  the  interest  of 
the  principal. 

C.  X.  2010  (lit.) ;  Poth.  Mandat.,  n.  101. 
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TITLE  XVI. 


OF  SURETYSHIP. 


CHAPTER  1. 


Of  the  Nature  and  Extent  of  Suretyship. 

Art.  3035  [3004],  Suretyship  Is  an  Accessorial  Con- 
tract. Suretyship  is  an  accessory  promise  by  which  a  person 
binds  himself  for  another  already  bound,  and  agrees  with  the 
creditor  to  satisfy  the  obligation,  if  the  debtor  does  not. 

43  A.  761,  Hope  &  Co.  vs.  Bd.  of  Liquidation;  0.  N.  2011;  5  N.  S.  562;  12  R.  378; 
10  A.  378;  17  A,  204;  9  M.  385,  Herries  va.  Canfield;  2  M.  353,  Aston  vs.  Morgan;  27  A. 
317,  Alter  va.  Zuntz;  L.  4«,  T.  1, 1.  8,  Sec.  12.    Spanish  Code,  1822. 


Suretyship  is  an  agreement  of  guar- 
anty: so  also  are  the  penal  clause,  the 
giving  of  earnest,  the  contract  of  pledge  and 
of  mortgage. 

In  the  contract  *'ex  promissionis'^  the 
dehtor  is  freed  from  his  deht  and  his  con- 
sent is  not  required.  (If  the  debtor  as- 
sents its  a  delegation.    2192). 

*^The  contract  of  suretyship  under  our 
law  embraces  the  >Id«jtf«8ionem  which  was 
formed  by  a  stipulation  and  the  praetorian 
pact  constUutal  precunial  alieni,^'  Mack. 
228,  §  473,  478. 

Corporations  authorized  to  become  sure- 
ties.   Act  41  of  1894,  p.  45. 

Distinction  between  a  surety  and  a  guaran- 
tor,    34  Fed.  Rep.  107,  Hall  vs.  Weaver. 

Notice  of  acceptance  of  guaranty.  115 
U.  S.  524,  Davis  Sewing  Machine  Co.  vs. 
Richards,  et  al. 

Suretyship  requires  acceptance.  47  A .  508, 
Lehman  &  Jaooby  vs.  Block  &  Bro.  et  al. 

Creditor  can  do  no  act  which  impairs 
surety's  rights.  42  A.  268,  Insurance  Co. 
vs.  Randan. 


Suit  and  attachments  against  a  surety  can 
not  be  maintained  on  the  ground  that  insol- 
vency matures  the  obligation.  49  A.  934. 
Bank  vs.  Brewing  Association. 

3035  applies  to  surety  on  commercial 
paper  where  oblignition  is  to  be  performed 
in  Louisiana.  14  L.  509,  Gasquet  et  al.  vs. 
Thorn. 

Protest  is  not  necessary  to  such  a  guar- 
antor.   Ibid. 

Guatanty  of  existing  debts  entered  into 
in  Louisiana  are  governed  by  the  code  and 
not  the  lex  mercatoria.    Ibid. 

Obligation  of  surety  is  construed  strictly. 
31  A.  &9,  Green  vs.  Locke. 

If  marshal  neglects  to  take  oath  of  office^ 
sureties  are  not  the  less  bound.  2  N.  S. 
434,  Hernandez  et  al.  vs.  Montgomery. 


Indorser  is  not  strictly  a  surety. 
586.  Ross  vs.  Jones. 


22  Wal. 


Guaranty:  Notice:  death  of  guarantor: 
imputation  of  payments.  7  A.  386,  Menard 
vs.  Scudder. 


Art.  3036  [3005].  Principal  Contract.  Suretyship  can 
only  be  given  for  the  performance  of  valid  contracts.  A  man  may^ 
however,  become  surety  for  an  obligation  of  which  the  principal 
debtor  might  get  a  discharge  by  an  exception  merely  personal  to 
him ;  such  as  that  of  being  a  minor,  or  a  married  woman. 

3060;  C.  N.  2012;  L.  46,  T.  1.  I.  8;  10  A.  124,  361. 

What  if  surety  was  not  aware  of  minonty, 
7Sav.  220,221. 


Praeterea  sciendum  est,  flde  jnssorem 
adbiberi  omni  obligation!  posse,  slve  re,  slve 
verbis,  sive  consensu.    L.  46  T.  1,  1.  8. 
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Op  Suretyship. 


Art.  3040. 


Art.  3037  [3006].  Suretyship  Co-extensive  with  Prin- 
cipal Obligation.  The  suretyship  can  not  exceed  what  may  be 
due  by  the  debtor,  nor  be  contracted  under  more  onerous  condi- 
tions. 

It  may  be  contracted  for  a  part  of  the  debt  only,  or  under  more 
favorable  conditions. 

The  suretyship  which  exceeds  the  debt  or  which  is  contracted 
under  more  onerous  conditions  shall  not  be  void,  but  shall  be  re- 
duced to  the  conditions  of  the  principal  obligation. 

3039;  C.  N.  3013  (lit.);  7  A.  076;  10  Toul.  284;  10 R.  412;  2  A.  160;  17  A.  204. 


3037  is  Btricti  jaris.    42  A.  37,  Stewart  vs. 
Levis  Bros. 


Am.  Law 


ageni 
Keg. 


401. 


Ke  damno  adficiatur  is  qui  s^tscipit  manda^ 
turn.  Trop.  Mandat.,  d.  401 ;  L.  17,  T.  1,  K 
15;  L.  12,  T.  1, 1.  41. 


Art.  3038  [3007].  Surety  Without  Knowledge  of  Prin- 
cipal Debtor;  Surety  of  Surety.  A  man  may  be  surety  with- 
out the  order  or  even  the  knowledge  of  the  person  for  whom  he 
becomes  surety. 

Surety  may  also  be  given,  not  only  for  the  principal  debtor^ 
but  also  for  the  person  who  has  become  his  surety. 


3045;  8060;  3067;  0.  N.  2014  (lit.). 

Distinction  between  the  Jld^  Jussorii  col- 
laudatores  and  guarantor.  12  A.  561,  Keane 
vs.  Goldsmith,  Haber  &  Co. 


As   to  the  Jid4  jussio  Jide  jussionis. 
Mack,  230,  $  477. 


See 


Fide  juMBiso  est  strictt'ssimi  juris^  et  non 
durat  ve  eztenditur  dere  ad  rem,  de  persona 
ad  personam^  de  tempore  ad  tempus,  3  A. 
256,  Freeland  vs.  Briscoe. 


Art.  3039  [3008].  Suretyship  Not  Presumed.  Surety- 
ship can  not  be  presumed;  it  ought  to  be  expressed,  and  is  to  be 
restrained  within  the  limits  intended  by  the  contract. 

3037;  3045;  5  M.  414,  Amory  vs.  Boyd;  C.  N.  2015;  8  M.  14;  3  L.  503;  5  R.  70; 
1  A.  62;  3  A.  255,  577;  17  A.  25;  1  A.  66,  N.  O.  Canal  and  Banking  Co.  vs.  Hagan. 


Benefit  of  Division.  2094. 

The  oonrt  looks  to  its  real  character.  3  A. 
303,  L4I.  State  Bank  vs.  Orleans  Navigation 
Company. 

Accommodation  indorsers  are  not  co- 
sureties unless  so  agreed.  21  How.  441, 
McCartyet  al.  vs.  Roots  et  al.;  4  L.  469, 
Knox  vs.  Dixon*8  Heirs. 

Sureties  on  the  bond  of  a  bank  official  are 
liable  not  only  for  acts  done  in  virtue  of  his 
office,  but  also  for  those  done  under  color 
of  his  office.  33  A.  732,  Teutonia  National 
Bank  vs.  Wagner,  et  al. 


Change  of  employment  discbarges  surety 
a«  to  misconduct  in  latter  employment.  31 
A.  656,  Green  vs.  Locke. 

Sureties  of  an  official  are  liable  for  loss 
occasioned  by  his  negligence.  31  A.  423, 
State  vs.  Lanier. 

A  guaranty  of  one  purchase  is  not  a  con- 
!«.,« j^^y     3Q  ^     12^^  Bloom  *fc 


tinning  guarani 
Co.  vs.  Kern. 


Where  amount  of  guaranty  is  stated,  surety 
not  responsible  beyond  that  amount  of  in- 
debtedness, and  first  payment  of  debtor  ap- 
plied 10  payment  of  this  debt.  30  A.  737, 
G^rson  vs.  Hamilton. 


Art.  3040   [3009].  What  Covered  by  Suretyship.     A 

general  and  indefinite  suretyship  extends   to  all  the   accessories  of 
the  principal  debt,  and  even  to  the  costs. 

C.  N.  2016;  Poth.  Oblig.  n.  405  et  40«;  7  Toul.  560;  3  L.  378;  14  A.  183. 
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Art.  3041. 


Civil  Code  op  Louisiana. 


Art.  3041  [3010].  riortgage  on  Surety's  Property  not 
Implied.  Suretyship  does  not  operate  a  mortgage  on  the  prop- 
erty of  the  surety,  unless  there  has  been  an  express  agreement. 

1  A.  66,  N.  O.  Canal  &  Banking  Co.  vs.  Hagan. 


Art.  3042  [3011].  Capacity,  Ability  and  Domicile  of 
Sureties ;  Suits  Against  The  debtor  obliged  to  furnish  security 
must  oflFer  a  person  able  to  contract,  having  property  liable  to  seiz- 
ure within  the  State  suflScient  to  answer  for  the  amount  of  the  obli- 
gation, and  whose  domicile  is  in  the  jurisdiction  of  the  court  where 
it  is  to  be  given. 

Whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
judge  having  jurisdiction  thereof  that  any  person  who  has  been 
appointed  to  discharge  the  duties  of  administrator,  executor,  tutor, 
curator,  or  any  fiduciary  trust  whatever,  is  unable  to  give  security 
in  the  parish,  the  judge  shall  have  power  to  order  that  sureties 
residing  in  any  other  parish  be  received. 

Where  surety  is  tendered  of  persons  residing  out  of  the  parish, 
the  judge  alone  shall  pass  on  the  suflSciency  thereof,  and  shall 
require  such  proof  as  he  may  deem  necessary. 

All  actions  on  bonds  against  the  sureties  aforesaid  may  be 
instituted  in  the  court  having  original  jurisdiction  of  the  subject 
matter  ;  and  the  parties  thereto,  when  legally  cited,  shall  be  subject 
to  the  jurisdiction  of  such  court. 

As  amended  by  Act  67  of  1876,  p.  109;  3064;  C.  X.  2018;!  N.  S.  27G,  Potter  ts. 
Richardson;  12  L.  93;  17  L.  43S;  22  A.  263;  48  A.  1325,  Oil  Co.  vs.  Matheson;  R.  8.  15, 
1472.  2351,  2352.  2353,  2409,  3712,  3713,  3714,  3720,  3721,  3722,  3854,  3855,  3856;  Acts 
1855,  No.  300,  p.  365. 


3042  applies  to  all  legal  and  judicial  sare- 
ties.    3064. 


14  L.    245,    Gossett  vs. 


In  the  parish. 
Cashell. 


If  out  of  parish  surety  still  bound.  3  A. 
42,  Whitehead  vs.  Woolfollt. 

Must  have  sufficient  property  within  the 
State.  48  A.  460,  State  tix  rel.  Administrator 
vs.  Judge;  48  A.  1325,  Oil  Co.  vs.  Mathe- 
son. 

By  Act  24  of  1876,  surety  must  have  suf- 
tlcient  property  to  satisfy  the  obligation  and 
property  liable  to  seizure  within  the  StAte. 


He  must  prove  his  solvency  when  attacke  d 
C.  P.  575.  36  A.  711,  State  ex  rel,  Menge 
vs.  Judge;  28  A.  884,  State  «c  reL  Favre  vs. 
Judge.  Overruled. 

Surety  is  liable,  though  he  does  not  re- 
side in  the  State.  33  A.  3^3,  Board  of  School. 
Directors  vs.  Brown. 

Sureties  on  appeal  bond  not  residing 
within  jurisdiction  of  the  Court  are  not 
sufficient.  30  A.  582,  State  ex  rel.  Zuntz  & 
Sporl  vs.  Judge;  32  A.  478-9,  Vredenburg 
vs.  Behan. 

For  solvency  of  sureties.  See  Id. 


Art.  3043   [3012].    Subsequent  Insolvency  of  Surety. 

When  the  surety  received  by  the  creditor,  either  voluntary  or  by 
the  direction  of  law,  becomes  insolvent,  his  place  should  be 
supplied  by  another. 

An  exception  to  this  rule  takes  place  onl}?-,  where  by  the  agree- 
ment the  creditor  has  required  that  a  certain  person  shall  be  given 
as  surety. 

C.  N.  2020  (lit) ;  14  A.  671 ;  9  A.  478,  Grav,  McMurdo  &  Co.  vs.  Lowe  and  Pattison. 
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Of  the  Effects  of  Suretyship. 


Art.  3044. 


Where  surety  removed  from  jurisdiction 
of  court  whicti  has  granted  sequestration, 
the  execution  of  another  bond,  with  a  surety 
residin^within  jurisdiction,  is  sufficient,  3 
A.  366,  Foxworth  vs.  Buclchalter. 

Widows  and  unmarried  women  may  be 
sureties.    Act  of  1828,  p.  22. 


If  a  suretv  who  is  given  fail,  creditor  may 
require,  even  before  maturity,  that  good 
security  be  given,  or  that  the  dtbt  he  imme- 
diately paid.  2056,  2066;  36  A.  711,  Mcnge 
vs.  Judge. 

The  senatus  consuUum  Velleianum,  unlike 
the  Act  of  1828,  prohibited  women  from 
becoming  sureties.    L.  16,  T.  32,  Sec.  4. 


Art.  3044  [3013].  Surety's  Obligations  Heritable.    The 

obligations  of  sureties  descend  to  their  heirs. 

3037;  C.  N.  2013;  C.  N.  2017;  34  F.  Rep.  Ill,  Hecht  vs.   Weaver;  Poth.  Oblig.,  n. 
369,  371-376;  10  Toul.  284. 


CHAPTER  2. 
Of  the  Effects  of  Suretyship. 
SECTION  1. 


Of  the  Effects  of  Suretyship  Between  the  Creditor  and  the  Surety. 

Art.  3045  [3014].  Surety's  Obligation;  When  in  Sol- 
ido;  Discussion.  The  obligation  of  the  surety  towards  the 
creditor  is  to  pay  him  in  case  the  debtor  should  not  himself  satisfy 
the  debt ;  and  the  property  of  such  debtor  is  to  be  previously  dis- 
cussed or  seized,  unless  the  security  should  have  renounced  the 
plea  of  discussion,  or  should  be  bound  in  solido  jointly  with  the 
debtor,  in  which  case  the  effects  of  his  engagement  are  to  be  regu- 
lated by  the  same  principles  which  have  been  established  for  debt- 
ors in  solido. 

2094;  3066;  43  A.  761,  Hope  &  Co.  vs.  Board  of  LiquidaUon;  47  A.  521,  Lachman 
et  al.  vs.  Block  &  Bro.;  49  A.  936,  Bank  vs.  Brewing  Co.;  2  M.  336;  5  M.  364;  11  M. 
434;  1  N.  S.  478;  9  A.  421;  12  A.  646;  15  A.  522;  22  A.  42;  24  A.  469;  C.  N.  2021  (lit.);  3 
R.  258,  Smith  vs.  Scott;  2  A.  830,  N.  O.  Banking  Co.  vs.  Escoffier ;  11  L.  211,  Union  Bank 
vs.  Forstall;  11  L.  416,  Forest  vs.  Shores;  13  Toul.  22. 


See  Act  41  of  1894,  regarding  surety  com- 
panies. 

Surety  for  person,  going  bail,  is  not  en- 
titled to  notice  of  the  progress  of  the  case. 
2  R.  26,  Fisk  vs.  Comstock. 

A  transaction  which  discharges  the  surety 
may  still  leave  the  debtor  bound.  But  if 
the  debtor  is  discharged,  the  surety  is 
also.    3076. 

Guaranty. — Notice  of  acceptance  of  letter 
of  guaranty,  or  of  acting  upon  same,  to  be 
given.  12  Peters,  212,  Adams  vs.  Jones; 
104  U.  S.  159,  Davis  vs.  Wells. 

The  surety  of  an  administrator  can  not 
set  up  as  a  defense  that  the  claim  against 
the  estate  was  prescribed.  The  adminis- 
trator is  not  personally  interested  in  defeat- 


ing the  claim.    23  A.  576,  Christian,  Ad- 
ministratrix, vs.  Lassiter. 

The  obligation  of  surety  of  a  purchaser 
at  judicial  sale  is  not  that  of  a  debtor 
in  solido.    2  A.  313,  Dees  vs.  Tildon. 

Surety  on  curator's  bond  only  liable  for 
what  came  into  curator's  hand«  after  bond 
is  given,  16  L.  74,  Parmele  and  Baker  vs. 
Bras  hear. 

Obligations  of  a  surety  are  stricti  juri^. 
42  A.  39,  Stewart  vs.  Levis  Bros. 


Requisites  of  plea  of  discussion. 
623,  McLean  &  Co.  vs.  Miller. 


7  A. 


Surety  is  only  bound  by  legal  proceed- 
ings against  his  principal.  2  A.  420,  Saulet 
vs.  Trepagnier. 
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Art.  3048. 


Civil  Code  op  Louisuna. 


Confeesion  of  judgment  by  debtor  has 
only  the  effect  of  a  private  agreement  as  to 
surety.  29  A.  732,  Allison  vs.  Thomas  et 
al. ;  see  35  A.  795,  Union  Bank  vs.  Legendre. 

Surety  on  sheriff's  bond  may  require  dis- 
cussion. 31  A.  299,  City  of  N.  O.  vs.  Wag- 
j^aman. 

>^ot  division.    R.  S.  2417. 


Guaranty  of  Iowa  bonds,  where  Toid  for 
want  of  seal;  construction.  Tender  not 
necessary.  92  U.  S.  390,  Smeltzer  vs. 
White. 


The  co-sureties  must  demand  by  excep- 
tion that  judgment  be  rendered  against  each 
for  his  virile  portion.  Otherwise  the  judg- 
ment will  be  in  solido.  4  A.  273,  McOans- 
land  vs.  Lyons  et  al. 


Art.  3046  [3015],  Plea  of  Discussion.  The  creditor  is  not 
bound  to  discuss  the  principal  debtor's  property,  unless  he  should 
be  required  to  do  so  by  the  surety,  on  the  institution  of  proceedings 
against  the  latter. 

3047;  3051;  C.  N.  2022  (lit.);  6  Toul.  753;  7  Toul.  460;  5 M.  366;  1  N.  S.  478. 


Accommodation  indorser  is  a  surety,  but 
he  must  demand  discussion  in  limine  litis. 
3  R.  57,  Dwlght  vs.  Linton. 

Where  third  persons  indorse  a  note  they 
are  liable  as  sureties.  4  A.  273,  McCausland 
vs.  Lvons  et  al. 


The  surety  can  not  demand  discussion 
before  judgment,  but  only  under  execution. 
29  A.  841,  Hill  &  Co.  vs.  Bourcier  et  al. 

Nor  where  he  has  admitted  death  of 
principal  and  insolvency  of  succession.  30 
A.  486,  Soulevs.  Norwood. 


Art.  3047  [3016].  Id.  Pointing  Out  Property  and  Ad- 
vance of  Costs.  The  surety  who  does  require  the  discussion  is 
bound  to  point  out  to  the  creditor  the  property  of  the  principal 
debtor,  and  furnish  a  suflGicient  sum  to  have  the  discussion  catried 
into  effect. 

He  must  not  point  out  the  property  of  the  principal  debtor 
situated  out  of  the  State,  nor  the  property  which  is  in  litigation, 
nor  that  which  is  mortgaged  for  debt,  and  no  longer  in  the  posses- 
sion of  the  debtor. 

3046;  3404;  C.  N.  2023;  C.  P.  72;  6  M.  562;  9  M.  885;  12  M.  378;  7N.  S.  195;  13  L. 
274;  5  A.  686;  13  A.  196;  18  A.  661;  22  A.  42. 


Deposit.  2930. 

These  formalities  (of  3047)  are  indispen- 
sable to  a  discussion.  14  L.  166,  Allen  vs. 
Petrovic  et  al. 

Mast  flie  exception  in  limine^  indicate  the 


property  and  advance  costs.  2  Zach.,  p.  66. 

Property  of  principal  must  be  discussed 
when  pointed  out,  and  the  money  for  dis- 
cussion advanced  by  surety.  27  A.  203, 
Matthews  vs.  Kemp. 


Art.  3048  [3017].  Id.  Creditor's  Liability  for  Not  Seiz- 
ing. When  the  surety  has  pointed  out  property  in  the  manner 
directed  in  the  foregoing  article,  and  has  furnished  a  sufficient  sum 
to  have  the  discussion  effected,  the  creditor  is,  to  the  amount  of 
property  pointed  out,  responsible  to  the  surety  for  the  insolvency 
of  the  principal  debtor,  provided  it  has  occurred  through  remiss- 
ness in  commencing  proceedings. 

C.  N.  2024  (lit.) ;  Poth.  0bllg.,ii.  415. 

Discussion  can   not   be   required   when 
surety  does  not  point  out  property  or  ad- 


vance costs,  and  debtor  Is  notoriously  Insol- 
vent.   33  A.  17,  Schmidt  vs.  N.  O. 
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Art.  3049. 


Art.  3049  [3018].  Co-Sureties:  Division.  When  several 
persons  have  become  sureties  for  the  same  debt,  each  of  them  is 
individually  liable  for  the  whole  of  the  debt,  in  case  of  insolvency 
of  any  of  them. 

Any  one  of  them  may,  however,  demand  that  the  creditor  should 
divide  his  action  by  reducing  his  demand  to  the  amount  of  the 
share  and  portion  due  by  each  surety,  unless  the  sureties  have  re- 
nounced the  benefit  of  division. 

3040;  2205;  5  Toul.  544;  7  Toul.  93;  C.  N.  2025,  2026;  15  L.  50;  4  A.  273;  9  A.  423, 
Parham  and  Lowry  va.  Cobb;  28  A.  676,  Faust  Bros.  &Co.  vs.  Gljnn  &  Wintz. 


A  surety  who  does  not  bind  himself  in 
aolidum  where  there  is  another  surety  is 
liable  only  for  his  one-half  if  division  is  not 
renounced.    8  M.  635,  Tilhiol  vs.  Jones. 

Where  there  are  several  sureties,  each  for 
a  part,  sureties  are  several  obligors  inter 
^€86,  if  solidarity  between  themselves  be 


not  expressed,  but  are  solidary  towards 
creditors.  33  A.  732,  Teutonia  National 
Bank  vs.  Wa^eretal. 

Division  can  not  be  demanded  at  the 
same  time  that  surety  denies  any  liability 
as  surety.  26  A.  624,  Kilgore  vs.  Tlppit 
et  als. 


Art.  3050  [3019].  Insolvency  of  One  Surety,  A  creditor 
can  by  no  means  claim  the  whole  sum  from  the  surety  who  applied 
for  a  division,  when  the  other  sureties  have  become  insolvent  since 
the  time  of  that  application.  The  same  thing  takes  place  if  the 
creditor  has  himself  voluntarily  divided  his  action. 


C.  X.  2027. 

Sureties  jointly  liable.    3  R.  200,  McGuire 
vs.  Bry  et  als. 

This  application  for  a  division  Jlxes  tlie 
rights.    2  Zach.  67. 


Division,  unlike  discnssioiu  may  be  de- 
manded in  any  stage  of  cause  l>efore  judg- 
ment. It  is  a  peremptory  exception.  2 
Zacli.  67;  Trop.,  n.  295. 


Art.  3051  [3020].  Suit  Against  Principal  Debtor  and 
Surety.  The  creditor  may  include  in  the  same  suit,  both  the  debtor 
and  the  surety.  If  he  obtains  judgment  against  both,  the  surety 
who  is  entitled  to  the  benefit  of  discussion,  may  insist  that  the 
judgment  shall  be  first  executed  against  the  principal  debtor. 


3046;  IR.  16. 
R.  S.  3721. 

Judgment  must  first  be  executed  against 
principal,  and  mere  testimonial  proof  of 


insolvency  not  sufficient  to  justify  execu- 
tion against  surety.  35  A.  890,  Gaillard  vs. 
Bordelon. 


SECTION  2. 
Of  the  Effects  of  Suretyship  Between  the  Debtor  and  the  Surety, 

Art.  3052  [3021].  Recourse  of  Surety  Against  Principal 
Debtor*  The  surety  who  has  paid  the  debt,  has  his  remedy 
against  the  principal  debtor,  whether  the  surety  has  been  given 
with  or  without  the  knowledge  of  the  debtor. 

This  remedy  takes  place  both  for  the  principal  and  interest, 
and  for  the  costs  which  the  surety  may  have  been  sentenced  to  pay ; 
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Art.  3053.  Civil  Code  op  Louisiana. 

but  with  regard  to  the  costs,  the  remedy  of  the  surety  begins  only 
from  the  day  he  has  given  notice  to  the  principal  debtor,  that  a  suit 
was  commenced  against  him. 

2161;  3038;  3040;  3055;  3066;  C.  N.  2028;  19  L.  385;  5  A.  312;  20  A.  199;  2  N.  S.  158, 
Torregano  V8.  Legura's  syndic. 


Jadgment  against  surety  does  not  change 
sureties'  rights.  10  R.  412,  Gustine  vs. 
Union  Banic;  3  R.  299,  Calliham  vs.  Tanner. 

3052  gives  the  actions  of  mandate  and 
negotiorum  gestorum.  The  latter  where  the 
surety  was  given  without  the  Ikuowledge  of 
the  principal  debt.    7  Trop.,  n.  328. 

Surety  can  recover  from  debtor  only 
amount  actually  paid.  31  A.  703,  Succes- 
sion of  Dinkgrave. 

In  the  case  where  the  surety  was  given 


See  Act  .41  of  1894,  as  to  corporations  of 
suretyship. 

Surety  may  recover  interest  on  the  inter- 
est paid.    1936. 

Where  surety  pays  notes  for  the  price  of 
property  ^oithout  notice  of  the  eviction  of  his 
principal,  he  can  recover  of  him.  19  L.  76, 
Gasquetvs.  Oakey. 

Prescription  of  this  action  ten  years.  12 
A.  880,  Linton  vs.  Wikoff;  14  A.  663,  Smith 
vs.  Taylor. 

May  recover  independent  of  subrogation.  '  against  the  will  of  the  principal  debtor,  the 

Even  if  note  be  barred  against  principal  i  action  is  de  in  rem  verso,    2  Zach.  68,  n. 

and  not  against  surety,  latter  may  recover.  '427;  Mack.  230,  Sec.  476;    Sohm*s   Insti- 

24  A.  564,  Long  vs.  Templeman.  '  tutes,  336. 

Art.  3053  [3022].  Id.  Subrogation  of  Surety.  With  re- 
gard  to  that  remedy,  the  surety  has  the  same  right  of  action  and 
the  same  privilege  of  subrogation,  which  the  law  grants  to  co- 
debtors  in  solido. 

2161 ;  20  A.  199;  29  A.  844,  Hill  A  Co.  vs.  Bourcier;  C.  N.  2029;  4  M.  639,  Cooiey  vs. 
Lawrence;  2  R.  380,  Rothschild  vs.  Bowers. 

Surety  who  pays  the  debt  is  subrogated 
ipso  facto.    8  M.  706,  Curtis  vs.  Kitchen. 

Surety  to  a  12  months  bond  is  only  subro- 
gated to  the  bond.  3  A.  206,  Old  vs.  Cham- 


blis;    3  A.  66,  Tardy  vs.  Allen;    2  A.  942, 
Trent  vs.  Calderwood. 

Release  of  surety.  3  A.  265,  Freeland  vs. 
Briecoe. 


Art.  3054  [3023].  Id.  Against  Several  Principal  Debt- 
ors in  Solido.  When  there  exist  several  principal  debtors  in  sol- 
ido  for  the  same  debt,  he  who  became  a  surety  to  them  all,  has  his 
remedy  against  each  of  them  for  the  whole  amount  of  what  he  may 
have  paid. 

(Amended)  2094;  3058;  C.  N.  2030  (lit.);  Poth.  Oblig.,  n.  433,  434  to  439. 

Art.  3055   [302i].  Id.   Wlien   Principal   Debtor  Also 

Pays.  The  surety  has  no  remedy  against  the  principal  debtor, 
who  has  paid  a  second  time  for  want  of  being  warned  by  the  surety 
of  the  payment  made  by  him.  But  the  surety  may  have  his  action 
against  the  creditor  for  his  reimbursement. 

3052;C.  X.  2031. 

Art.  3056  [S025].  Id.  Payment  by  Surety  Without 
Suit  or  Notice  to  Principal  Debtor.  When  the  surety  has 
paid  without  being  sued,  and  without  informing  the  principal 
debtor,  he  shall  have  no  recourse  against  the  latter,  provided  that, 
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Op  the  Effects  of  Suretyship. 


Art.  3058. 


at  the  time  of  payment,  the  debtor  was  in  possession  of  such  means 
as  would  have  enabled  him  to  have  the  debt  declared  extinct ;  but 
in  this  case  the  surety  has  recourse  to   the  creditor  for  restitution. 

3056;  C.  N.  2031  (lit.) ;  13  L.  142;  7  A.  669;  21  A.  722;  24  A.  564. 


Art.  3057  [3026].  Suit  by  Surety  for  Indemnity  Before 
Payment.  A  surety  may,  even  before  making  any  payment, 
bring  suit  against  the  debtor  to  be  indemnified  by  him  : 

1.  When  there  exists  a  lawsuit  against  him  for  payment. 

2.  When  the  debtor  has  become  a  bankrupt,  or  is  in  a  state 
of  insolvency. 

3.  When  the  debtor  was  bound  to  discharge  him  within  a 
certain  time. 

4.  When  the  debt  has  become  due  by  the  expiration  of  the 
term  for  which  it  was  contracted. 

5.  At  the  expiration  of  ten  years,  when  the  principal  obliga- 
tion is  of  a  nature  to  last  a  longer  time  ;  unless  the  principal  obli- 
gation, such  as  that  of  guardianship,  be  of  a  nature  not  to  be  ex- 
tinguished before  a  determinate  time. 

2087;  22  A.  334,  Edwards  vs.  Prtther  et  al.;  31  A.  401,  Noland  vs.  Wayne;  C.  N. 
2032;  4  R.  422;  3  A.  681 ;  18  A.  661;  18  Duranton  382,  n.  359;  6  Toul.  395;  28  Laurent  265, 
n.  258. 


So  where  a  judgmeDt  has  heen  rendered 
against  an  Indor^er  who  indorses  as  surety. 
13  L.  142,  Thompson  vs.  Wilson. 


But  not  before  debt  is  due. 
Tavlor  vs  Drane 


13  L.  62, 


Fidejussor  an^  et  prius  quam  solvate  agert 
possitut  liberetur.  L.  17,  T.  1,  1.  38,  §1. 
Domat,  L.  3.,  T.  4.,  Sec.  3,  §4. 

Remedy  at  common  law  is  a  bill  *pda 
timet. 

In  an  ordinary  case  surety  can  not  gar- 
nishee debtor  of  bis  principal  prior  to 
judgment.  May  take  judgment  against  bis 
principal.    10  A.  648,  Mudd  vs.  Rogers. 


2  A.  469,  Succession  of  Montgomery. 

No.  5.  Surety  may  compel  debtor  of  an 
annuity  to  redeem  after  ten  years.    2799. 

Surety  on  attachment   bond   for  release 
may    claim  indemnity  when.    22  A.  334, 
Edwards  vs.   Prather  et  al;    7  X.  S.  590 
Dickey  vs.  Rogers. 

But  surety  can  not  compel  creditor  to  sue 
or  prevent  his  delaying  suit  unless  he  pays 
the  debt  himself.  16  L.  136,  Boutte  vs. 
Martin. 

Rights  to  sue  under  section  2  of  3057  is 
personal  to  the  surety  and  suit  can  not  be 
brought  for  account  of  the  creditor.  49  A. 
1131,  Derouen  vs.  Administrator. 


SECTION  3. 


Of  the  Effects  of  Suretyship  Between  the  Sureties, 

Art.  3058  [3027].  Recourse  of  Sureties  Against  Co- 
Sureties.  When  several  persons  have  been  sureties  for  the  same 
debtor  and  for  the  same  debt,  the  surety  who  has  satisfied  the  debt, 
has  his  remedy  against  the  other  sureties  in  proportion  to  the 
share  of  each ;  but  this  remedy  takes  place  only,  when  such  person 
has  paid  in  consequence  of  a  lawsuit  instituted  against  him. 

2161;  2162:  3049;  C.  N.  1252;  35  A.  467,  Stot-kmeyer  vp.  GerMing;  C.  X.  2033;7 
Toul.  228;  2  A.  334. 
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Art.  3059. 


Civil  Code  of  Louisiana. 


A  sarety  sued  for  indemnity  by  a  co- 
surety who  has  paid  under  the  judgment 
can  not  question  the  validity  of  a  transfer 
hy  another  surety  to  plaintiff,  where  trans- 
fer impairs  no  ri^ht  of  his  against  the 
transferror.  38  A.  100,  Stockmeyer  ts. 
Oertling. 

Arts.  2104  and  3058  must  be  construed 
together.    Ibid, 

Surety  recovers  the  same  interest  as  the 
idebt  bore.    2  R.  380,  Rothschild  vs.  Bowers. 

If  iudgment  Is  rendered  in  favor  of  two 
sureties  and  plaintiff  appeals  as  to  one  and 
reverses  the  judgment  sucb  surety  has  no 
remedy  against  hte  co-surety.  10  A.  7,  Le- 
<douz  vs.  Durrive. 


Surety  can  not  speculate;  can  only  re- 
coTer  pro  rata  what  he  has  paid.  14  A. 
764,  Fuselier  V3.  Babineau;  11  A.  717,  Ro- 
man et  al.  vs.  Forstall. 

If  surety  is  indemnified  and  still  recovers 
of  c«-surety  his  proportion,  the  co-surety 
may  recover  back  amount  so  paid.  15  A. 
579,  Smith  vs.  Conrad. 

Loss  occasioned  by  is  borne  by  the 
solvent  sureties.  88  A.  100,  Stockmeyer 
vs.  Oertling. 

Erasure  of  name  of  one  surety  without 
the  knowledge  of  others,  discharges  them. 
2  Wall.  219,  Smith  et  al.  vs.  United  States. 

Sureties  may  demand  contribntion,though 
their  obligation  is  several,  not  joint. 


CHAPTER  3. 


0/  the  Extinction  of  Suretyship. 


Art.  3059  [3028].  Confusion.  The  obligation  which  results 
from  a  suretyship,  is  extinguished  by  all  the  different  modes  in 
which  other  obligations  may  be  extinguished  ;  but  the  confusion 
which  results  in  case  the  principal  debtor  or  his  surety  should 
become  heirs  one  to  the  other  does  not  extinguish  the  action  of  the 
creditor  against  the  person  who  has  become  the  surety  of  the 
surety. 

2130;  2218;  C.  N.  2084,  2035;  8  L.  48,  Clague  vs.  City  Bank. 


Suretyship  and  mortgage  discharged  by 
«ame  circumstances.    6  Toul.  609. 

Sureties  on  cashier's  bond  bound  sever- 
ally to  each  other.  33  A.  732,  Teutonia 
National  Ba^ik  vs.  lyagi^er  et  a^.    > 


Suit  by  surety  against  co-surety  to  con- 
tribute what  averments  in  chancery.  Ac- 
tion does  not  depend  on  oontract.  It  arises 
from  equitv.  34  Fed.  Rep.  1,  Moore  vs. 
Baker  et  al. 


Art.  3060  [3029].  Exceptions  and  Defences  Competent 
to  Surety.  The  surety  may  oppose  to  the  creditor  all  the  excep- 
tions belonging  to  the  principal  debtor,  and  which  are  inherent  to 
the  debt ;  but  he  can  not  oppose  exceptions  which  are  personal  to 
the  debtor. 


3036;  C.  N.  2036;  14  L.  183;  2  A.  160;  15  A.  39. 


Official  sureties  can  not  plead  illegality  of 
appointment  of  principal  or  of  qualffication, 
nor  failure  to  make  monthly  settlement  as 
required.  39  A.  896,  Board  of  School 
Directors  vs.  Judice;  28  A.  276,  Mayor,  etc. 
vs.  Redmond ;  29  A.  749,  see  Jordan  &  Co. 
vs.  Anderson. 

Judicial  sureties  can  not  plead  nullity  of 


hond  by  reason  of  non-qualification  of  ofllcer 
receiving  it.  35  A.  521,  Parish  of  St. 
Helena  vs.  Burton  et  al. 

Principal  and  surety  should  be  sued 
together.    32  A.  1076,  Stafford  vs.  Harper. 

Persons  signing  official  bond  as  sureties 
waive  defects  of  form.  39  A.  896,  Board  of 
School  Directors  vs.  Judice. 
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Of  the  Extinction  op  Suretyship. 


Art.  3063. 


Art.  3061  [3030J.  Loss  of  Right  of  Subrogation  by 
Creditor's  Act.  The  surety  is  discharged  when  by  the  act  of 
the  creditor,  the  subrogation  to  his  rights,  mortgages  and  privil- 
eges can  no  longer  be  operated  in  favor  of  the  surety. 

2154;  J198;  R.  S.  19;  C.  N.  2037;  7  Toul.  243-245,  401;  6  L.  500,  Mayer  vf.  BUche; 
3  A.  683,  La.  State  Bank  ve.  Ledaiix;  12  R.  206,  Coons  vs.  Graham;  1  Bousquet,  459,  460; 
42  A.  264,  IQS.  Co.  vs.  Randall;  6  L.  514;  9  L.  12;  1  R.  212,  528;  4  R.  606;  6  R.  47;  2  A. 
188;  3  A.  674;  12  A.  680;  18  A.  651 ;  23  A.  438. 


So  if  a  second  indorser  confesses 
ment  with  a  stay  he    loses    his  remedy 
against  the  first  indorser.    3  R.  299,  Calli- 
ham  vs.  Tanner. 

Sheriff's  sureties  discharged  where  the 
Legislature  took  from  sheriflf  his  right  to 
act  in  certain  courts  leaving:  him  only  one 
of  the  courts  for  which  he  was  appointed. 
2  R.  479,  Pecksley  vs.  Hozey. 

Where  act  does  not  injure.  6  How.  288, 
United  States  vs.  Hodge  et  al. 

Discharge  pro  tanto.  11  A.  179,  Provan 
vs.  Percy;  13  A.  57,  Barron  vs.  Shields;  35 
Fed.  Rep.  101,  Phillip  vs.  Broussard. 

Discbarge  where  creditor  huys  at  private 
sale  of  codebtor  in  solido  the  property  sub- 
ject to  the  mortgage.  15  A.  594,  Succes&ion 
of  Joseph  Daigle. 

Laches  on  letter  of  credit  discharges 
surety.  21  A.  686,  Darby  et  al  vs.  Fusilier; 
29  A.  844,  Hill  <t  Co.  VS.  Bourcier  and  Pond ; 
16  A.  358,  Succession  of  Pratt;  28  Laurent, 
321. 

If.  by  the  act  of  the  creditor  or  his  willful 
neglect  or  want  of  proper  diligence,  any  of 
the  securities,  rights,  mortgages  or  privi- 


leges hy  which  debt  is  secured  are  lost,  the 
surety  is  discharged  to  the  extent  of  their 
value.     29  A.  844,  Hill  &  Co.  vs.  Bourcier. 

The  surety  is  entitled  to  the  benefit  of  all 
the  securities  in  the  hands  of  the  creditor. 
If  any  are  lost  by  wilful  neglect  or  want  of 
diligence,  tne  surety  Is  pro  tanto  discharged. 
Act  means  ^^omlsslon,^^  as  well  as  ^'commls- 
sion.''    2  A.  428,  Saulet  vs.  Trepagnier. 

Mere  delay,  not  prejudicing  surety^s' 
right  of  subrogation,  does  not  discharge 
him.  31  A.  736,  Police  Jury  vs.  Brook- 
shier.    2161 -(3). 

Exception  cedendarum  actionum^  when  It 
can  be  pleaded.    7  Toul.  245. 

Where  a  bank  surrenders  one  of  the 
pledged  securities  the  security  Is  released. 
27  A.  202,  Union  National  Bank  vs.  Cooley. 

!      Relinquishing  a  Hen.    23  Fed.  Rep.  573, 
!  Allen  vs.  O'Donald. 

I      Mere  delay  in  suing  principal  does  not 
i  discharge   sureties  unless    privileges  im- 
paired.   26  A.    243,  Clements  vs.  Blossat; 
29  A.  841,  Hill  &  Co.  vs.  Bourcier. 

Release  of  maker  releases  indorser  or 
surety.    49  A.  18,  Bank  vs.  Grant. 


Art.  3062  [3031].  Acceptance  of  Property  by  Creditor. 

The  voluntary  acceptance  on  the  part  of  the  creditor,  of  an  immova- 
ble or  any  other  property  in  payment  of  the  principal  debt,  is  a 
full  discharge  of  the  surety,  even  in  case  the  creditor  should  be 
afterwards  evicted  from  the  property  so  accepted. 

43  A.  779,  Hope  &  Co.  vs.  Board  of  Liquidation :  C.  K.  2088  (lit.) ;  Poth.   Obllg.  n. 
407;  7  Toul.  844,  360. 


Art.  3063  [3032].   Extension  of  Time  to  Debtor.    The 

prolongation  of  the  terms  granted  to  the  principal  debtor  without 
the  consent  of  the  surety,  operates  a  discharge  of  the  latter. 

C.  N.  2039;  32  A.  880,  Baker  vs.  Frellsen;  3  R.  299,  Calllham  vs.  Tanner;  4  M.  639; 
a  N.  S.  698;  8  N.  S.  277;  18  L.  470;  19  L.  211 ;  6  R.  249;  9  R.  240;  1  A.  192;  2  A.  940;  14  A 
»3;16A.  ttl,  522;21  A.  636. 


The  effect  of  the  simple  fflTin^  of  time. 
6  Toul.  609. 


Sureties  of  a  publicofllcer  are  only  bonnd 
for  his  one  term,  etc.  40  A.  245,  State  vs. 
Powell. 
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Art.  3064. 


Civil  Code  op  Louisiana. 


A  verbal  agreement  to  wait  till  debtor  can  ! 

fo  to  New  Orleans  and  get  money  does  not 
Ischarge.    16  L.  136,  Boutte  vs.  Martin. 

Where  holder  of  a  note  grants  extension  i 

in  consideration  of  partial  payment  with-  , 

out  accommodation,  endorses  consent.    11  \ 

R.  33,  Freeman  for  the  use,  etc.,  vs.  Profilet.  : 

Not  so  as  to  indorser  by  merely  giving  | 
time.    6  A.  780,  Dnbuch  vs.  Goudcbaox.        i 

Vote  of  ward  after  majority  for  sale  of  ', 
property  on  time  where  tutor  makes  a  ces-  < 
sion  releases  surety.  14  A.  259,  Brown  vs.  : 
Roberts. 

Where  the  law  does  not  require  a  party 
to  ffive  security,  the  surety  required  by  the 
udge  is  not  bound.    10  A.  124,  Aucoin  vs. 
uillot. 

A  positive  act,  not  negligence  of  princi- 
ple, discharges  the  surety.    7  Toul.  245. 

3063  applies  whether  judgment  has  been 
obtained  against  surety  or  not.  10  R.  412, 
Gustine  vs.  Union  Bank. 

Surety  discharged  by  renewal  of  note 
without  consent.  27  A.  317,  Alter  vs.  Zuntz ; 


or  given  time  on  a  draft, 
vs.  Coffman. 


8  A.  56,  Morgan 


S 


Attorney  can  not  release,  out  of  court  by 
giving  time.    3  A.  205,  Roberts  vs.  Smith. 

Failure  to  present  a  check  endorsed  by 
surety,  for  a  consideration,  operates  no  re- 
lease. 28  A.  865,  Newman  Bros.  vs.  Kauf- 
man &  Co. 

Mere  inaction  on  part  of  creditor  does  not 
discharge  sureties.  32  A.  1280,  Pharr  vs. 
McHugh  and  Vinson;  29  A.  844,  Hill  vs. 
Bourcier  et  al ;  45  A.  814,  Purdy  vs.  Forstall. 

Prolongation,  to  discharge,  must  be  by 
one  having  authority  to  grant  it;  no  dis- 
charge of  surety  by  prolongation  granted 
by  administratrix,  widow  m  community. 
33  A.  723-730,  Jackson  vs.  Michie  &  Mur- 
dock;  29  A.  732,  See  Allison  vs.  Thomas 
et  al. 

Delay  granted  for  earlier  defalcations  does 
not  release  for  those  subsequent  to  the 
delay.    36  A.  110,  City  vs.  Gauthreaux. 

Granting  time  to  maker  of  note  does  not 
discharge  endorser.  34  A.  89,  Williams  vs. 
Theodore. 


CHAPTER  4. 

Of  the  Legal  and  yudicial  Sureties. 

Art.  3064  [3033].  Qualifications  of  Surety.  Whenever 
a  person  is  bound  by  law,  or  by  a  judgment,  to  give  a  surety,  he 
must  present  one  who  has  the  qualifications  required  in  article  3042. 

C.  N.  2040;  6  A.  326;  22  A.  263. 

Official  sureties.    Act  77  of  1890  and  Act 
37  of  1886. 


A  survivinic  partner's  bond  is  a  legal  and 
not  a  judicial  bond  and  may  be  proceeded 
upon  directly.  41  A.  459,  Executors  vs. 
Schenck. 

Liability  attaches  from  moment  of  plac- 
ing principal  in  default.  2  R.  534, 
Dougherty  vs.  Peters  et  al. 

Penalty  of  judicial  bond  disregarded  and 
judgment  given  according  to  equity.  16  L. 
196,  Welch  vs.  Thorn  et  al. 

No  plea  of  discussion  allowed  to  a  twelve 
months  bond.  9  R.  46,  Dancy  vs.  Dela- 
houssaye. 

Minis- 
Act  11 


39  A.   93;    19 


Smith  vs.  Drouet;  20  A.  78; 
Laurent,  108,  n.  112. 

Judicial  bonds,  taken  by  the  she  iff  of 
persons  in  custody,  will  be  construed  in  ac- 
cordance with  the  law  under  which  they 
are  given,  though  they  are  differently 
worded.    16  L.   174,  Slocomb  vs.  Robert. 

Burden  of  proving  solvency  of  judicial 
surety  is  on  party  who  tenders  him.  35  A. 
787,  Stale  ex  rel.  Holy  land  vs.  Judge. 

Default  not  necessary  in  order  to  recover 
on  a  sheriff's  bond.    17  L.  345,  Police  Jury 
Sherburne. 


!   vs 


Surety  on  bond  in  criminal  cases, 
terial  otiicers  can  not  be  received, 
of  1880. 


Surety  may  take  rule  against  officer  for 
release  on  bond.    Act  46  of  1880. 

Surety  of  notary  not  bound    or  a  false 
statement  indorsed  on  note  that  the  term  of  i 
payment  had  been  extended.     42  A.  1064,   ■ 


Sheriff's  surety  relieved  in  equity  from 
second  judgment  on  same  bond  In  different 
courts,  lirst  judgment  having  been  paid. 
Surety  may  secure  himself,  etc.  21  How. 
67,  Leggettet  al.  vs.  Humphreys. 

Sureties  of  a  sheriff  may  each  limit  their 
liability  to  a  particular  amount.  34  A.  .54, 
Marey  vs.  Praeger. 


Person  does  not  exclude  corporations. 
A.  1322,  Oil  Company  vs.  Matheson. 


4a 
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Art.  3066. 


Art.  3065  [3034].  Pledge  or  Deposit  In  Lieu  of  Surety. 

The  person  who  can  not  give  a  surety  is  admitted  to  give  a  pledge 
or  other  satisfaction  sufficient  to  secure  the  debt,  provided  that  the 
thing  given  in  pledge  may  be  kept  without  difficulty  or  risk. 

He  may  also  deposit  in  the  hands  of  the  public  officer,  whose 
duty  it  is  to  receive  the  surety,  the  sum  for  which  he  is  required  to 
furnish  a  surety. 


C.  X.  2041;  Poth.  Oblig.,  n.  393. 

Appellant  unable  to  give  surety  may  de- 
posit securities  to  amount  of  bond  with  the 
clerk.    31  A.  229,  Lanata  vs.  Bayhl. 


Deposit  in  lieu  of  appeal  bond.    31 
229,  LanaU  vs.  Baybi. 


A. 


Art.  3066  [3035].  Plea  of  Discussion  Not  Competent  to 
Judicial  Sureties.  A  judicial  surety  can  not  demand  the  discus- 
sion of  the  property  of  the  principal  debtor. 

But  no  suit  shall  be  instituted  against*  any  surety  on  any 
appeal  bond,  nor  on  the  bond  of  any  administrator,  tutor,  curator, 
executor,  or  syndic,  until  the  necessary  steps  have  been  taken  to 
enforce  payment  against  the  principal. 

The  mode  of  proceeding  against  sureties  on  oflScial  bonds,  is 
prescribed  by  special  laws. 

3045  (Amended);  41  A.  4(50,  Executors  vs.  Scbenck;  28  A.  236,  Andrews  vs.  Biossat; 
Act  101  of  1870;  C.  N.  2042;  C.  P.  596;  R.  S.  364,  3724;  9  L.  227,  Chalaron  vs.  McFarlane; 
3  X.  S.  575;  6  X.  8.  495;  19  L.  497;  9  R.  45;  11  R.  266;  1  A.  122;  10  A.  753;  13  A.  480;  14 
A.  235;  18  A.  305;  Acts  1855,  No.  300,  p.  865,  Sec.  5.  Acts  1866,  No.  22,  p.  43. 

Conditional  creditor  who  demands  sepa- 
ration of  patrimony  may  require  other 
creditors  who  are  paid  to  give  security. 
1448. 


Surety  bound  for  honesty  of  principal. 
36  Fed.  Rep.  100,  Phillips  vs.  Bossard. 

Sureties  can  not  plead  division,  may 
plead  discussion.  31  A.  299,  New  Orleans 
vs.  Waggaman. 

Surety  on  sherllf' s  bond  not  bound  for 
money  illegally  received  by  sheriff  at  judi- 
cial sale  for  mortgages  or  privileges  rank- 
ing the  seizing  creditor.  31  A.  85,  Bacas  vs. 
Hernandez. 

No  suit,  etc.,  shall  be  instituted  until  the 
necessary  steps  shall  have  been  taken  to 
enforce  payment  against  principal.  R.  S. 
19 

Surety  must  have  property  susceptible  of 
seizure.  36  A.  711,  State  ex  rel.  Menge  vs. 
Rightor. 

Sureties  on  sheriff's  bond  can  only  be 
condemned  for  the  amount  actually  due, 
and  not  for  face  of  bond.  2  R.  534,  Dough- 
erty vs.  Peters;  2  R.  552,  Parish  of  Orleans 
vs.  Sheriff. 

Surety  can  not  dispute  the  elegibility  of 
his  principal.  40  A.  234,  State  vs.  Powell. 


Surety,  how  bound.  40  A.  705,  Easton  & 
Breaux  vs.  School  Directors. 

Onus  proband!  on  surety  on  appeal  bond 
to  prove  solvency.  36  A.  712,  State  ex  rel. 
Men^e  vs.  Rightor,  Juds^e.  35  A.  737, 
Holyland  vs.  Judge.  Act  24  of  1876, 

Surety  may  show  that  legal  sale  of  prin- 
cipal's property  could  satisfy  the  debt,  or 
that  creditor's  fraud  prevented  satisfaction. 
30.  A.  1347,  Lafayette  Insurance  Co.  vs. 
Remmers. 

Sureties  on  sheriff's  bond  entitled  to  dis- 
cussion but  not  to  division.  31  A.  299,  City 
of  New  Orleans  vs.  Waggaman. 

Sureties  on  official  bonds  are  entitled  to 
plea  of  discussion.  31  A.  298,  State  ex  rel. 
School  Board  vs.  Cousin  et  al. 

Return  of  nulla  bona  instities  proceedings 
against  surety.  32  A.  38,  McCloskey,  Big- 
ley  &  Co.  vs.  Wingfield  &  Bridges. 

Liability  and  insolvency  of  administrator 
must  be  judicially  established  before  pro- 
ceedings can  be  had  against  surety  on  his 
bond.    32  An.  991,  Pickett  vs.  Gilmore. 

Interest  against  and  prescription  in  favor 
of  surety  run  from  time  action  may  be  taken 
against  him.    35  A.  920,  Ricks  vs.  Gantt. 
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Civil  Code  of  Louisiana. 


For  sufficient  proceedings  iigainst  prin- 
cipal and  seizure  of  encumbered  property. 
36  A.  814,  Folger  vs.  Palmer. 


No  proceedings  against  surety  until  ex- 
haustion of  rights  against  principal.  35  A. 
890,  Gailiard  vs.  Bordelon. 


Art.  3067  [3036].  Id.  Surety  of  Judicial  Surety.    The 

person  who  has  become  the  surety  of  the  judicial  surety,  can  not 
demand  the  discussion  of  the  property  of  the  principal  debtor  nor 
of  the  surety. 

C.  N.  2048  nit.) ;  O.  C.  434  a.  30. 

Art.  3068  [3037].  Judicial  Suretysliip.  The  effects  of 
judicial  suretyship  are  determined  in  the  laws  regulating  judicial 
proceedings. 


Art.  3069.  Withdrawal  of  Surety  from  Bond  of 
Administrator,  Executor  or  Tutor;  Proceedings.  Sureties  on 
the  bond  of  any  administrator,  executor,  curator  or  tutor,  shall  have 
the  right  to  be  released  from  any  further  liability  on  such  bond,  by 
causing  their  principal  to  be  cited  into  the  court  having  jurisdic- 
tion over  the  appointment  of  such  administrator,  curator,  executor 
or  tutor,  by  petition,  setting  forth  their  fears  that  such  adminis- 
trator, curator,  executor  or  tutor  is  mismanaging  the  property  under 
his  charge,'and  that  they  are  in  danger  of  being  injured  seriously 
by  his  conduct,  and  praying  that  he  shall  be  required  to  give  new 
security. 

(Sew  article)  R.  S.  16, 1478,  8716,  3737,  3868;  Acte  1869,  No.  222,  p.  174;  41  A.  731, 
Chretien  vs.  Bienyenu. 


Errors  of  judgment,  not  amounting  to 
malfeasance,  do  not  justify  withdrawal  of 
surety.  39  A.  696,  huccession  of  Sparrow; 
29  A.  696,  Sanders  vs.  Edwards. 


Sureties  may  obtain  release  when  execu- 
tor or  administrator  pays  debts  without 
judicial  order,  or  fails  to  deposit  money  in 
bank.    32  A.  666,  Succession  of  Boutt^. 


Art.  3070.  Id.  Case  for  Withdrawal :  Removal  ;  Lia- 
bility. On  due  proof  being  made  of  maladministration  by  any 
curator,  administrator,  executor  or  tutor  cited,  the  court  shall 
require  him  to  give  a  new  bond,  with  other  sufficient  security, 
for  the  faithful  administration  of  the  property  ;  and  upon  failure  to 
do  so  within  three  days  after  such  order,  he  shall  be  forthwith 
removed  from  the  administration  thereof,  and  the  judge  shall  pro- 
ceed at  ODce  to  the  appointment  of  another  curator,  administrator, 
executor  or  tutor,  who  shall  be  required  to  give  security  in  manner 
and  form  as  now  required  by  law ;  and  this  being  done,  the  former 
sureties  on  the  bond  shall  be  released  from  all  liability  for  any  mal- 
administration of  such  administrator,  curator,  executor  or  tutor, 
from  and  after  execution  of  the  new  bond  with  security  as  afore- 
said. 


(New  Article)  R.  S.  17,  1474,  3717,  8738,  3859;  Acts  1869,  No.  222,  p.  174. 
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Art.  3071, 


TITLE  XVII. 


OF  TRANSACTION  OR  COMPROMISE. 


Art.  3071  [3038].  Transaction  or  Compromise.  A  trans-- 
action  or  compromise  is  an  agreement  between  two  or  more  per- 
sons, who,  for  preventing  or  putting  an  end  to  a  lawsuit,  adjust 
their  diflFerences  by  mutual  consent,  in  the  manner  which  they 
agree  on,  and  which  every  one  of  them  prefers  to  the  hope  of  gain-^ 
ing,  balanced  by  the  danger  of  losing. 

This  contract  must  be  reduced  into  writing. 

C.N.  2044;  Spanish  Code  1809;  7  Sav.  p.  2;  6  Tool.  71;  26  A.  63,  Jamison  tv. 
Pothaus:  40  A.  568,  Antoine  ys.  Smith  et  als.;  6  A.  528;  13  A.  413;  15  A.  148;  20 
A.  248. 


Tutor  can  not  compromise.  1  B.  10, 
Kantz  vs.  Wyatt. 

The  exoeptio  pacti  et  jmrisjul*andi  are  the 
law  of  nations,  jus  gentium.  2?««  juditaia 
is  of  positiye  law.    6  Say.  415. 

Renunciation  before  the  praetor  equival- 
ent to  a  judgment.  Ihid  7. 

Compromise  by  attorneys  at  law.  Ratifi- 
cation 89  A.  809,  Cnlverhouse  vs.  Marx. 

Must  be  in  writing.  86  A.  790,  Orr  & 
Lindsleyys.  Hamilton;  28  Laurent  365,  § 
870;   18  Duranton,  p.  453. 

Receipts  are  called  a  compromise  in.  41 
A.  443,  Chambers  vs.  Chambers.  But 
see  42  A.  1000,  Lampkins  ts.  Vicksburg, 
Shreveport  &  P.  R.  R.  Co.,  to  contrary. 

^^Accord  and  satisfaction''  without  a 
mutual  understanding  is  without  effect. 
30  Fed.  Rep.  530,  Rogers  ys.  Riessner. 

An  award  may  bind  creditors  under  Art. 
2772. 

A  transfer  of  an  obligation  of  a  third  per- 
son in  settlement  of  a  debt  Is  not  a  compro- 
mise but  a  daiion  en  paiemeiU,  13  A.  413, 
Wright,  Williams  &  Co.  vs.  John  Temple. 

Compromise  can  not  be  proved  by  parol, 
but  if  parol  compromise  is  embodied  in  a 
judgment,  parol  may  explain  the  judg- 
ment. 36  A.  790.  Orr  &  Lindsley  vs. 
Hamilton. 


Compromise  where  nullities  are  set  fortb 
valid  agreements  enforced  according  to  in> 
tentions  of  the  parties.  4.  L.  456,  Sharp  et 
al.  vs.  Knox. 

Married  woman  may  compromise  suit 
pending  against  her.  26  A.  289,  See  Baron 
vs.  Sollibellos;  34  A.  1171,  Thomhill  vs. 
National  Bank;  37  A.  679,  Sentell  vs.  Dora 
Stark  and  Husband.  * 

Compromise  consideration  for  new  note 
in  place  of  old  notes.  113  U.  S.  199,  North- 
ern Liberty  Market  Company  vs.  Kelly. 


If  extraneous  proof  be  required,  it  does 
not  seem  to  have  the  force  of  a  compromise. 
39  A.  594,  Calhoun  vs.  Lane. 

The  first  act  of  partition,  though  a  com- 
promise, is  subject  to  rescission.  1402, 
1403. 

A  wife  authorized  by  her  husband  can 
compromise  a  lawsuit  pending  against  her 
and  make  a  compromise  relative  to  para- 
phernal property  to  prevent  a  lawsuit. 
Equal  to  res  judicata.  39  A.  594,  Calhoun 
vs.  Lane. 

Compromise  of  unlawful  contract  and 
one  against  good  morals  is  valid.  40  A 
560,  Antoine  vs.  Smith  et  al. 

Omission  of  words  "for  preventing  or 
putting  an  end  to  a  lawsuit**  does  not 
vitiate  compromise.  Ibid. 
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Civil  Code  op  Louisiana. 


Art.  3072  [3039].  Capacity  of  Parties;  Tutors;  Cura- 
tors. A  man  to  transact  must  have  the  capacity  to  dispose  of  the 
things  included  in  the  transaction. 

The  tutor  of  a  minor  or  the  curator  of  a  person  interdicted  or 
absent  can  not  make  a  transaction  without  being  authorized  thereto 
by  the  judge. 

3101 ;  49  A.  971,  Succession  of  MeCan;  C.  N.  2045;  16  A.  148;  10  M.  726,  Chesnau's 
Heirs  vs.  Sadler;  41  A.  446,  Chambers  vs.  Chambers;  3  Toul.  34;  10  Toul.  484,  483. 


Compromise  with  person  acting  as  heir 
good  without  notice  from  true  heir.  1839. 

Compromise  by  married  woman.  37  A. 
679,  Stark  vs.  Sentell;  39  A.  600,  Calhoun 
vs.  Lane. 

Corporations  may  compromise.  8  Chan- 
cery Dlv.  334,  In  re  Norwich  Prov.  Ins.  Co. ; 


4  Biss.  380,  Putnam  vs.  New  Albany ;  4  Wal. 
598.  Bell  vs.  Railroad  Company;  11  Wal. 
96,  New  Albany  vs.  Burke. 

Compromise  by  a  minor.    353. 

No  compromise  of  a  minor^s  rights  is 
valid  without  intervention  of  a  family  meet- 
ing. 47  A.  88,  Burney  vs.  Ludellng. 


Art.  3073  [3040].  Matters  Covered  by  Compromise. 

Transactions  regulate  only  the  differences  which  appear  clearly  to 
be  comprehended  in  them  by  the  intention  of  the  parties,  whether 
it  be  explained  in  a  general  or  particular  manner,  unless  it  be  the 
necessary  consequence  of  what  is  expressed  ;  and  they  do  not  ex- 
tend to  differences  which  the  parties  never  intended  to  include  in 
them. 

The  renunciation,  which  is  made  therein  to  all  rights,  claims 
and  pretensions,  extends  only  to  what  relates  to  the  differences  on 
which  the  transaction  arises. 

1950;  3083;  C.  N.  2048,  2049;  1  R.  307. 

L'erreur  dans  une  transaction  se  reporte,  =  Terreur  n'excerce  aucune  influence;  dans 
soit  au  point  qui  a  eto  en  litige  ou  douteuz,  i  le  second,  elle  rend  la  transaction  nulle. 
solt  a  un  point  qui  n'etalt  pas  douteux  aux  |  Mack.  227,  Sec.  470. 
yeux  de  translgeants.    Dans  le  premier  cas  > 

Art.  3074  [30il].  Subsequent  Acquisition  of  Riglit.    If 

he  who  has  transacted  concerning  a  right  which  he  had  in  his  own 
person,  acquires  afterwards  a  like  right  which  belonged  to  another, 
the  transaction  can  not  be  prejudicial  to  his  new  right. 

C.  N.  2050. 

Art.  3075  [3042].  Penalty.  One  may  add  to  a  transaction 
the  stipulation  of  a  penalty  against  the  party  who  fails  to  perform 
it  'y  and  in  this  case  the  non-performance  of  what  has  been  agreed 
on,  gives  a  right  to  exact  the  penalty  according  to  the  tenor  of  the 
agreement,  and  pursuant  to  the  rules  recited  in  the  title  :  O/  Con^ 
ventional  Oblis^aiions, 

1761;  2117;  C.  X.  2047;  6  Toul.  860,  867,  869. 


Art.  3076  [3043].  Compromise  witli  Surety:  with 
Principal.  The  creditor  who  transacts  with  the  surety  of  his 
debtor,  may  discharge  the  surety  only,  and  the  transaction  will  not 
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Art.  3080. 


diminish  his  right  against  the  debtor.  But  if  it  is  with  the  debtor 
himself  that  he  has  transacted,  the  surety  will  likewise  have  th^ 
benefit  of  the  transaction,  because  his  obligation  is  only  an  acces- 
sory to  that  of  the  principal  debtor. 

2123.  Compare  with  2206. 


Art.  3077  [3044].  Compromise  by  One  of  the  Interested 
Parties.  A  transaction  made  by  one  of  the  interested  parties  is 
not  binding  for  the  others,  and  can  not  be  opposed  by  them. 

C.  N.  2051  (lit). 

Art.  3078  [3045].  Compromise  is  Res  Adjudicata: 
Error :  Lesion.  Transactions  have,  between  the  interested  par- 
ties, a  force  eqnal  to  the  authority  of  things  adjudged.  They  can 
not  be  attacked  on  account  of  any  error  in  law  or  any  lesion.  But 
an  error  in  calculation  may   always  be  corrected. 

1402;  1846;  2286;  3082;  0.  N.  2062;  7  L.  17,  Gronnx  vs.  Abat's  Execator;  5  Peters, 
99,  Union  Bank  of  Georgetown  vs.  Geary;  Poth.  Oblig.,  n.  36;  6  Toul.  72,  73,  368:  41  A. 
976,  Railway  Co.  et  al.  vs.  Railway  Company;  7  L.  178;  16  A.  343. 

It  must  be  an  error  of  calculation^  not  an 
error  of  fact  as  to  how  long  interest  should 
be  calculated.  3  A.  94,  Robertson  vs.  Wilcox. 

Should  be  recorded.  2265. 


Force  of  thfaag  adjudged.  4  L.  461,  Sharp 
vs.  Knox;  7  L.  35;  6  R.  325,  Hodge  vs. 
Leeds ;  6  R.  275,  Millaudon  vs.  Worley ;  1  A. 
375,  Bach  vs.  Slidell;  6  A.  344,  Succession 
of  McGill;  3  A.  94,  Robertson  vs.  Wilcox; 
20  A.  248,  Davis  vs.  Lee;  11  A.  752,  Davis 


vs.  Robertson ;  23  A.  696,  Rabun  vs.  Pierson : 
Rogron,  a.  2052. 

Where  extraneous  proof  is  needed,  does 
not  seem  to  have  force  of  re«  Judicata,  39  A. 
600,  Calhoun  vs.  Lane. 

It  binds  wife  for  husband's  debt.    Ibid, 

A  compromise  can  not  be  annulled  for 
lesion.  5  A.  627,  Long  vs.  Robinson. 

Compromise  has  force  of  res  judicata,  39 
A.  600,  Calhoun  vs.  Lane. 


Art.  3079  [3046].  Rescission :  Orounds  for.  A  transac- 
tion may  be  rescinded  notwithstanding,  whenever  there  exists  an 
error  in  the  person  or  on  the  matter  in  dispute.  It  may  likewise 
be  rescinded  in  the  cases  where  there  exists  fraud  or  violence. 

C.  N.  2063,  9064;  4  L.  461;  1  A.  320;  3  A.  492;  16  A.  343. 


Can  not  be  rescinded  for  error  of  law. 
1S46,  n.  2. 

Error  in  motive.    1831. 


Compromise  may  be  rescinded  for  error 
as  to  the  principal  consideration.  26  A. 
434,  Packard  vs.  Ober,  Atwater  &  Co. 


Art.  3080  |;3047].  Id.  Nullity  of  Title.  A  transaction 
may  also  be  rescmded,  when  it  has  been  made  in  execution  of  a 
title  which  is  null,  unless  the  parties  have  expressly  compromised 
on  the  nullity. 

C.  N.  2054  (lit.)      See  1846,  No.  2;  1  A.  320. 


Does  error  of  fact  bearinn^  upon  the  prin- 
cipal ^^caase  of  agreeroenr^  annul?  26  A. 
434,  Pacltard  vs.  Ober  &  Co.;  C.  C.  1824, 
1827;  4  L.  347;  10  R.  65;  15  A.  268. 

Compromise  on  a  forged  obligation  of 
ancestor  void.    1828. 

So  if  a  lawsuit  is  alreadj  determined  by 
final  judgment.    1829. 


So  where  one  of  the  parties  is  ignorant  of 
a  paper  showing  that  the  other  has  no 
right.    1830. 

Bonds  issued  by  a  town  in  compromise  of 
outstanding  claims  can  not  be  resisted  on 
rhe  grouna  that  such  claims  were  not  valid 
or  were  prescribed.  33  A.  668,  Dusas  vs. 
Donaldson ville ;  33  A.  671,  Maurln  vs. 
Same. 
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Art.  3081.  Civil  Code  op  Louisiana. 

Art.  3081  [3048].    Id.  Forged  or  False  Documents.    A 

compromise  entered  into  on  documents  which  have  since  been 
found  false,  is  null  in  toto. 

1828;  C.  N.  2065  (lit.) ;  42  A.  1001,  Lampkins  vs.  Railroad  Co.;  6  Toul.  48,  72;  4 
A.  44. 

Art.  3082  [3049].  Id.  After  Judgment  Rendered.     A 

transaction  respecting  a  suit  terminated  by  a  judgment,  which  ac- 
quired the  force  of  the  thing  adjudged,  and  of  which  the  parties,  or 
either  of  them,  was  ignorant,  is  null.  If,  however,  the  judgment 
is  one  from  which  there  could  be  an  appeal,  the  transaction  is 
valid. 

1893;  3078;  0.  N.  2066  (lit.). 

Art.  3083  [3050].  Id.  General  Compromise  of  All  Dif- 
ferences. When  parties  have  compromised  generally  on  all  the 
differences,  which  they  might  have  had  with  one  another,  the  titles 
which  they  then  know  nothing  of  and  which  were  afterwards  dis- 
covered, are  not  a  cause  of  rescinding  the  transaction,  unless  they 
have  been  kept  concealed  on  purpose  by  the  deed  of  one  of  the 
parties. 

But  the  transaction  becomes  void,  if  it  relates  only  to  an  ob- 
ject upon  which  it  is  proved  by  the  titles  newly  discovered,  that 
one  of  the  parties  has  no  right  at  all. 

C.  N.  2057  (lit.) ;  6  Toul.  88,  48.    See  1831 ;  7  L.  36. 

Warranty  in   compromise.    Mack.   227, 
Sec.  470,  n.  3. 


TITLE  XVUl. 


OP  RESPITE. 


Art.  3084  [3051].  Respite  Defined.  A  respite  is  an  act 
by  which  a  debtor,  who  is  unable  to  satisfy  his  debts  at  the 
moment,  transacts  with  his  creditors  and  obtains  from  them  time 
or  delay  for  the  payment  of  the  sums  which  he  owes  to  them. 

42  A.  860,  state  ex  rel.  Llchtenstein  &  Co.  vs.  Lewis;  14  A.  424;  19  A.  497;  20  A. 
144;  P(Sth.  Oblig.,  n.  309;  6  M.  106,  McBride  vs.  Orocherons;  12  A.  182,  Austin  Sanmer 
&,  Co.  vs.  Dunbar;  cessio  bonorum^  2170. 


Creditor  when  respite  delay  expires 
can  proceed  separately  and  individaally  by 
direct  action  for  his  money.  61  A.  193, 
Shoe  Co.  vs.  Fluker  et  al. 


Respite  is  a  quasi  judicial  act  which  can 
not  be  rescinded  without  parties.  46  A. 
621,  Liquor  &  Tob.  Co.  vs.  Jeffries. 
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Op  Respite. 


Art.  3087. 


If  the  debtor  is  not  insolvent  no  creditor 
is  bound  to  wait.  Maclf,  Sec.  766,  p.  358, 
n.  8. 

Respite  in  tbe  Spanish  Law.  2  Partida, 
p.  951,  Law  5, 

Contract  by  debtor  to  give  security  to  a 
creditor  in  order  to  obtain  his  vote  is  void. 
4  A.  80,  Morgan  vs.  Nye. 

An  order  staying  proceedings  in  a  re- 
spite does  not  prevent  action  to  annul 
order  coupled  with  conservatory  process. 
42  A.  71,  State  ex  rel.  Williams  vs.  Judge. 

Should  be  brought  in  court  granting  the 


stav.    Ibid. ;  44  A.  827,  Mitchell  vs.  Dalton 
Abalton;  2  N.  S.  163. 

Order  stayins^  proceedings  is  proper  in 
respite  proceedings.  36  A.  801,  De  St. 
Homes  vs.  Creditors. 

Where  debtor  upon  being  called  up  by 
creditors  fails  to  comply  substantially  with 
the  law,  the  order  of  respite  should  be  set 
aside.    48  A.   1053,  Lay  vs.  His  Creditors. 

Respite  and  insolvency  laws  are  distinct; 
former  not  affected  by  bankrupt  law.  33 
A.  1156,  Anderson  vs.  Creditors. 


•    Schedule. 
Creditors. 


49   A.    690,    Drew   vs.    His 


Art.  3085  [3052].  Voluntary  and  Forced.  The  respite  is 
either  voluntary  or  forced. 

It  is  voluntary  when  all  the  creditors  consent  to  the  proposal 
which  the  debtor  makes,  to  pay  in  a  limited  time  the  whole  or  a 
part  of  his  debt. 

It  is  forced  when  a  part  of  the  creditors  refuse  to  accept  the 
debtor's  proposal,  and  when  the  latter  is  obliged  to  compel  them 
by  judicial  authority  to  consent  to  what  the  others  have  deter- 
mined in  the  cases  directed  by  law. 

2  N.  S.  815,  Chalmers  vs.  White;  14  A.  80;  85  A.  915,  Anderson  vs.  Duson. 

Art.  3086  [3053].  Forced  riajority  In  Number  and 
Amount  of  Creditors.  The  forced  respite  takes  place  when 
the  creditors  do  not  agree,  for  then  the  opinion  of  the  majority  in 
number  and  in  amount  prevails  over  that  of  the  other  creditors, 
and  the  judge  shall  approve  such  opinion,  and  it  shall  be  binding 
on  the  other  creditors  who  did  not  agree  to  it. 

8096;  9  M.  390;  12  A.  590;  R.  S.  489;  Acts  1848,  No.  83,  p.  51;  8  N.  S.  446,  Clavier 
vs.  His  Creditors;  3  N.  8.  506,  Young  vs.  Gllly;  8  L.  467,  James  vs.  His  Creditors. 

Majority  of  creditors  who  have  appeared 
at  tbe  meeting,  proved  their  claims  and 
voted  for  the  respite,  whether  placed  on 
the  bilan  or  not,  are  considered.  38  A. 
1156,  Anderson  vs.  His  Creditors;  36  A. 
761,  L.  E.  and  E.  F.  Herwig  vs.  Their 
Creditors. 


In  the  civil  law  it  was  the  majority  in 
amount,  not  in  numbers ;  nor  was  there  any 
distinction  as  to  the  class  of  creditors.  The 
ordinary  creditors  could  control  tbe  mort- 
gage creaitors.    We  adopt  this  principle 


only  as  to  general  mortgages  (3095) ;  Mack. 
858,  Sec.  766. 

Majority  in  number  and  amount  is  of 
those  who  appeared  and  voted  at  meeting, 
not  of  all  mentioned  on  bilan.  33  A.  1158, 
Anderson  vs.  Creditors;  86  A.  760,  Herwig 
vs.  Creditors. 

Respite  enforceable  against  creditors  re- 
siding in  this  State  by  enjoining  from  pro- 
ceeding against  property  in  another  State. 
36  A.  75,  Prager  vs.  Micas  &  Co. 


Art.  3087  [3054].  Proceedings  to  Obtain  Forced  Re- 
spite. But  in  order  that  a  respite  may  produce  that  effect,  it  is 
necessary : 

I .  That  the  debtor  should  deposit  in  the  office  of  the  clerk  of 
the  court  of  his  domicile,  to  whom  he  presents  his  petition  for  call- 
ing his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him,  of  all 
his  movable  and  immovable  property  as  well  as  his  debts. 
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Art.  3088. 


Civil  Code  op  Louisiana. 


2.  That  a  meeting  of  the  creditors  of  such  debtor^  domiciliated 
in  the  State,  shall  be  called  on  a  certain  day  at  the  office  of  a  notary- 
public,  by  order  of  the  judge,  at  which  meeting  the  creditors  shall 
be  summoned  to  attend  by  process  issued  from  the  court,  if  the 
creditors  live  within  the  parish  where  the  meeting  shall  take  place, 
or  by  letters  addressed  to  them  by  the  notary,  if  they  are  not  resid- 
ing in  the  parish. 

3.  That  the  creditors  be  ordered  to  attend  in  ten  days,  if  they 
are  aM  living  in  the  parish  of  the  judge  who  gives  the  order,  and  in 
thirty  days,  if  there  are  some  of  them  residing  out  of  the  parish. 

4.  That  this  meeting,  as  well  as  its  object,  be  advertised  by 
papers  posted  up  in  the  usual  places,  and  also  by  three  publications 
in  a  newspaper,  if  any  be  printed  within  the  extent  of  the  jurisdic- 
tion of  the  judge  who  grants  the  order. 

5.  That  the  creditors  explain  exactly  the  amount  of  the  sums 
which  they  claim,  and  make  oath  before  the  notary  holding  the 
meeting,  that  they  are  justly  and  lawfully  due. 

The  creditors  who  do  not  make  this  oath  shall  not  have  the 
right  of  voting,  and  their  credits  shall  not  be  counted  among  those 
by  which  it  is  to  be  determined  whether  the  respite  is  granted  or  not. 

(Amended)  9  A.  647;  15  A.  130;  see  20  Howard  683,  Taylor  et  al.  vs.  Carry  1,  as  to 
jurisdiction  of  U.  S.  Courts  over  property  in  sheriff's  hands  of  a  State  court. 


Debtor  must  state  in  his  schedule  by 
whom  debts  are  due.  48  A.  1053,  Lay  vs. 
His  Creditors. 

How  respite  is  conducted— Requisites.  36 
A.  901,  Phillips  vs.  Creditors. 

No.  6.    12  A.  520,  Rouanet  vs.  Castel. 

Creditors  need  not  appear  in  person;  may 
appear  by  proxies.  Proxies  should  swear 
to  their  own  knowledge.  36  A.  904,  Phillips 
vs.  His  Creditors. 

Placing  on  schedule  of  persons  not 
creditors  Is  no  ground  for  opposition  to 
granting  respite.  33  A.  1155,  Anderson  vs. 
Creditors. 

Filing  of  schedule  is  condition  precedent 
to  granting  of  respite.  Absence  of  such 
schedule  may  be  objected  as  ground  for 


refusing  respite.    36  A.  904,  Phillips  vs. 
Creditors. 


Summons  is  not  a  technical  citation.  39 
A.  575,  Mohr,  Hanneman  &  Co.  vs.  Marks. 

Sureties  or  accommodation  endorsers  or 
makers  are  not  creditors  until  they  have 
paid  the  debt.  38  A.  16,  Terry  &  Sons  vs. 
Creditors. 

Creditors  may  appear  through  agents 
who  must  swear  to  the  debt  of  their  own 
knowledge.  38  A.  16,  Tt* rry  &  5*ons  vs. 
Creditors;  36  A.  904,  Phillips  vs.  Creditors. 

Oath  to  the  debt  due  to  absent  creditors 
may  be  made  by  creditors  themselves  be- 
fore the  proper  officer  of  their  domicile. 
36  A.  904,  Phillips  vs.  Creditors. 


Art.  3088  [3055].  Attorney  for  Absent  Creditors.  Ab- 
sent creditors,  who  are  not  domiciliated  in  the  State,  are  not,  in  any 
casC;  summoned  to  the  meeting.  They  are  to  be  represented  by 
an  attorney,  whom  it  is  the  duty  of  the  judge  to  appoint  for  them. 

The  duties  of  that  attorney  are  confined  to  establishing,  as  far 
as  possible,  the  debts  of  the  absentees,  and  to  seeing  that  the  pro- 
ceedings are  conducted  legally ;  he  can  not  grant  any  thing  in  the 
name  of  the  persons  whom  he  represents. 


See  36  A.  904,  Phillips  vs.  Creditors. 
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Op  Respite. 


Art.  3092. 


Respite  does  not  protect  ajntinst  foreign 
creditors  in  courts  of  the  United  States. 
12  Wheat.  213,  Ogden  vs.  Saunders;    19 


Fed.  191,  Mississippi  Mills  Company  vs. 
Ranlett. 


3089    [3056].     ilanner    of    Holding    rieeting. 

necessary  that   the   creditors   should    all  be  together 


Art. 

It  is    not 

at  the  deliberation ;  as  they  arrive  at  the  place  of  meeting  each 

may  take  the  oath  and  express  his  will. 


Creditors  can  not  withdraw  or  change  I  for  legal  cause, 
votes  after  filing  of  proces  verbal,  except  |  Creditors. 


A.  904,  Phillips  vs. 


Art.  3090  [3057].  Heetlng  Held  for  Ten  Days.  When 
it  has  not  been  possible  to  receive  the  declarations  of  all  the  cred- 
itors in  a  single  day,  the  notary  may  adjourn  the  meeting  to  the 
day  following ;  and  if  those  two  days  are  not  sufl&cient,  he  may  ad- 
journ it  to  the  next ;  but  the  meeting  must  always  be  closed  the 
tenth  day,  at  the  latest. 


Notary  has  right  to  adjourn  meeting  in 
absence  of  charge  and  proof  of  gross  dere- 
liction of  duty,  detrimental  to  creditors. 
38  A.  1158,  Anderson  vs.  Creditors. 


And  within  ten  davs  from  opening  and 
before  proces  verbal  is  filed  in  court,  cred- 
itors presenting  themselves  may  vote.  86 
A.  760,  Herwig  vs.  Creditors. 


Art.  3091  [3058].  Homolos:ation  by  Judge.  In  order 
that  the  contract  of  respite  may  be  effectual,  it  must  be  homolo- 
gated by  the  judge  who  ordered  the  meeting  of  the  creditors. 


The  court  can  enforce  it.  35  A.  917,  An- 
derson vs.  Duson ;  85  A.  801,  Homes  vs.  Her 
Creditors. 

Force  of  the  homologation.  45  A.  621, 
Vicltsburfi:  Liq.  A  Tob.  Co.  vs.  Jeffries;  44 
A.  823,  Mitchell  vs.  Dalton  &  Dalton. 

Parties  are  necessary  in  order  to  annul 


respite.    45  A.  621,  Yicksburg  Liq.  &  Tob. 
Co.  vs.  Jeffries. 

Judgment  allowing  respite  can  not  be 
collaterally  attacked.  35  A.  915,  Anderson 
vs.  Duson. 

Respite  though  termed  "contract''  is  not 
one.    36  A.  907,  Phillips  vs.  Creditors. 


Art.  3092  [3059].  Oppositions.  Every  opposition  to  the 
homologation  must  be  made  in  writing  within  ten  days,  dating 
from  that  on  which  the  proces  verbal  of  the  deliberation  of  the 
creditors  was  returned  to  the  clerk's  office. 

The  reasons  on  which  the  opposition  is  founded  must  be  ex- 
pressed. 


46  A.  1111,  Block  &  Co.  vs.  Jefferies. 

An  opposition  to  the  proceedings  of  cred- 
itors granting  a  respite  is  not  too  late,  if 
the  proceedings  have  not  been  homologated, 
although  ten  Says  may  have  elapsef  since 
they  were  regularly  tiled  in  court.  11  A. 
447,  Nichols  vs.  His  Creditors. 

An  opposition  may  be  made  after  the  ten 
da^i  provided  it  alleges  grounds  stated  in 
other  oppositions  which  were  filed  in  due 
time.    41  A.  491,  Succession  of  Bellande. 

Opposition  may  be  tried,  though  debtor 
does  not  seek  homologation.  82  A.  892, 
Anderson  vs.  Creditors. 


Pending  decision  on  the  opposition,  pro- 
visional syndic  should  not  be  appointed.  31 
A.  800,  State  ex  rel.  Herwig  vs.  Judge. 

Proces  verbal  becomes  absolute  by  mere 
lapse  of  ten  days,  within  which  all  objec- 
tions must  be  made.  38  A.  15,  Terry  & 
Sons  vs.  Creditors. 

Evidence  of  other  facts  than  those 
charged  in  the  opposition  is  inadmissible. 
33  A.  1155,  Anderson  vs.  Creditors. 
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Art.  3093.  Civil  Code  op  Louisiana. 

Art.  3093  [3060].  Property  not  Mortgaged  by  Respite ; 
Security.  The  property  of  the  debtor  is  not  hypothecated  by 
reason  of  the  respite,  for  the  payment  of  the  mass  of  the  debts, 
nnless  the  respite  has  been  granted  on  the  express  condition  that 
this  hypothecation  shall  exist. 

But  any  creditor  who  has  not  assented  to  the  respite,  may 
require  that  the  debtor  shall  furnish  security,  that  the  property  of 
which  he  is  left  in  possession  shall  not  be  alienated,  or  in  case  it  is, 
that  the  money  arising  from  the  sale  shall  be  employed  in  paying 
the  debts  existing  at  the  time  of  the  respite ;  and  if  any  debtor 
having  obtained  a  respite  shall  fail  or  neglect  to  furnish  when 
required  by  order  of  court  the  security  herein  before  provided  for 
within  ten  da3rs  from  the  date  of  such  order,  or  shall  fail  or  neglect 
to  make  payment  to  his  respective  creditors  according  to  the  terms 
of  said  respite,  any  creditor  thereby  interested  may  proceed  sum- 
marily against  such  debtor  by  rule,  taken  in  the  respite  proceed- 
ings, to  show  cause  why  the  judgment  decreeing  such  respite  should 
not  be  vacated  and  annulled  and  why  the  debtor  should  not  forth- 
with make  a  cession  of  his  property  to  his  creditors. 

And  the  court  in  making  such  rule  absolute,  shall  appoint  a 
provisional  syndic  in  the  premises  and  order  a  meeting  of  the  credi- 
tors of  such  debtor  to  be  held  according  to  law  for  the  election  of 
a  syndic  and  such  other  business  as  may  lawfully  come  before  it. 

That  all  laws  or  parts  of  laws  in  conflict  herewith  be  and  the 
same  are  hereby  repealed. 

(As  amended  by  Act  134  of  1888,  p.  191) ;  3  R.  407,  410;  11  A.  26,  38;  40  A.  819, 
Levy  &  Son  vs.  Judge;  44  A.  894,  Bank  vs.  Block;  46  A.  934,  Zlegler  vs.  Judge. 


Amount  of  bond  exigible.  11  A.  38, 
Nichols  vs.  His  Creditors. 

Debtor  may  appeal  from  order  compell- 
ing him  to  give  bond.  36  A.  113,  Coleman 
ABro.  vs.  Creditors;  Article  amended  by 
Act  No.  134  of  1888. 

Right  to  rule  is  absolute.  44  A.  183,  Ey- 
rlch  vs.  His  Creditors. 


On  rule  creditor  must  prove  default.  46 
A.  1271,  Marx  vs.  Creditors. 

Respite  will  not  prevent  suit  and  seizure 
by  privileged  creditors.  48  A.  60,  Fush  vs. 
£gan,  Jr.,  et  al. 

Where  debtor  changes  domicile  creditor 
under  this  article  can  take  rule  to  force  sur- 
render. 45  A.  1349,  State  ex  rel.  Marx  vs. 
Judge. 


Art.  3094  [3061].  Remission  of  Part  of  Debts.    If  the 

debtor  has  solicited  the  remission  of  a  portion  of  his  debts,  the  credi- 
tors who  grant  it  are  alone  bound,  and  this  discharge  does  not  in 
any  way  affect  the  others. 

Those  creditors  even,  who  have  consented  on  condition  that 
the  others  should  also  accede  to  the  demands  of  the  debtor,  are  not 
bound,  if  a  single  one  refuse. 


An  award  may  bind  creditors  on  building 
contract  under  2772. 


Art.  3095  [3062] .  Creditors  not  Bound  by  Respite.    The 

following  classes  of  persons  can  not  be  compelled  to  enter  into  any 
contract  of  respite  or  remission  : 
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Privileged  creditors,  of  what  nature  soever  their  privileges 
may  be,  and  creditors  who  have  a  special  mortgage  by  public  act. 

Minors,  for  the  balance  of  account  of  their  tutorship. 

Wives,  for  their  dotal  rights,  and  for  the  right  of  reclaiming 
their  property. 

Therefore,  the  privilege  creditors,  and  those  who  have  a  special 
mortgage  as  aforesaid,  can  not  be  deprived  by  any  respite,  though 
agreed  to  by  a  majority  of  the  creditors  in  number  and  in  amount, 
of  the  right  of  seizing  the  propert}'  on  which  they  have  a  privilege  ; 
but  if  such  property  do  not  prove  sufficient  to  satisfy  their  debt, 
they  shall  be  restrained  from  acting  for  the  surplus,  either  against 
the  person  of  their  debtor,  or  against  those  of  his  effects  on  which 
they  have  no  privilege,  except  after  the  expiration  of  the  term 
granted  by  the  respite. 

But  creditors  having  a  general  mortgage  are  bound  by  the 
respite,  in  the  same  manner  as  ordinary  creditors. 


(Amended)  3362;  C.  P.  722. 

^^Privileffed  creditors^'  means  those  who 
have  privfleges  resalting  from  the  nature 
of  the  debt,  and  not  from  seizure.  36  A. 
802,  St.  Romes  vs.  His  Creditors;  24  A.  360, 
Huppenbauer  vs.  Durlin  et  al. 

Effect  of  order  granting  respite.  35  A. 
915,  Anderson  vs.  Duson,  overruling  10  M. 
641,  Ward  vs.  Brandt;  14  A.  30,  Morgan  vs. 
Nye. 

The  order  does  not  prevent  creditors  at- 


tacking order  by  direct  action  and  taking 
conservatory  remedies.  42  A.  72,  State  ex 
rel.  Williams  vs.  Judge. 

Respite  will  not  prevent  suit  and  seizure 
by  privileged  creditors.  48  A.  60,  Fueh  vs. 
Egan. 

This  article  does  not  refer  to  creditors 
having  privilege  from  seizure.  35  A.  801, 
De  St.  Romes  vs.  Creditors. 


Art.  3096  [3063].  Delay  Not  to  Exceed  Three  Years. 

The  time  allowed  to  a  debtor  in  a  forced  respite  can  not  exceed 
three  years ;  and  if  the  majority  of  the  creditors  in  number  and 
in  amount  have  granted  to  him  more  time,  the  creditors  who  are 
opposed  to  the  respite  may  cause  this  delay  to  be  reduced  to  the 
legal  time,  saving  to  the  debtor  the  right,  when  it  shall  be  expired, 
to  call  again  these  creditors  in  order  to  obtain  a  new  delay,  which, 
in  this  last  case,  shall  be  granted  only,  if  all  these  creditors 
unanimously  consent  to  it. 

(Amended)  3086. 

Art.  3097  [3064].  Respite  Not  Claimable  After^Cession. 

Any  one  who  has  claimed  the  benefit  of  the  cession  of  goods  can 
not  afterwards  pray  for  a  mere  respite. 

Art.  3098  [3065].  Cession  on  Refusal  of  Respite.  When 
the  creditors  refuse  a  respite,  the  cession  of  property  ensues,  and 
the  proceedings  continue,  as  if  the  cession  had  been  offered  in  the 
first  instance. 


8  L.  39,  Arcenaux  vs.  Uis  Creditors;  2  M.  98,  Marr  vs.  Lertigne. 
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Where  lower  court  erred  in  granting  re- 
spite on  reversal,  held  that  himkrapt  law 
passed  in  the  interral  did  not  deprive  the 
surrender  of  its  effect.  19  A.  497,  Meekins, 
Kelly  &  Co.  vs.  Creditors. 

Failure  to  file  proper  schedule  warrants 
court  in  rejecting  application  for  respite. 
49  A.  690,  Drew  vs.  His  Creditors. 

Refusal  of  court  to  allow  respite  on  this 
ground,  does  constitute  an  insolvency.  Ibid, 

This  article  applies  to  natural  persons, 
and  not  to  corporations.  48  A.  269,  Isahella 
Lumher  Co.,  Ltd.,  vs.  Its  Creditors. 


When  respite  is  refused  for  defect  in  the 
proceedings  the  cession  does  not  ensue  of 
course.  Belief  sought  hy  the  applicant  is 
simply  refused.  36  A.  904,  Phillips  vs. 
Creditors. 

If  debtor  commits  any  fraudulent  act  ip$o 
facto  becomes  insolvent.  46  A.  1104,  Block 
A  Co.  et  al.  vs.  Jefferies  et  al. 

Bespite  does  not  deprive  court  of  power 
to  grant  conservatory  process.  43  A.  71, 
State  ex.  rek  WiHiams  vs.  Judge. 


Nor  of  power  to  rescind, 
ex  rel.  Williams  vs.  Judge. 


43  A.  71,  State 


TITLE  XIX. 


OF  ARBITRATION. 


Art.  3099  [3066].  Submission  to  Arbitrate.  A  submis^ 
sion  is  a  covenant  by  which  persons  who  have  a  lawsuit  or  differ- 
ence with  one  another,  name  arbitrators  to  decide  the  matter  and 
bind  themselves  reciprocally  to  perform  what  shall  be  arbitrated. 

C.  P.  444;  18  A.  162;  20  A.  61;  1  Vol.  Domat,  L.  1,  Tit.  14,  p.  326;  17  How.  349, 
Burehell  vs.  Marsh  et  al.;  10  L.  199,  Breaux  vs.  Martin's  Heirs;  Code  de  Procedure 
Civil,  1008;  6Toul.  864. 


A  stipulation  that  the  estimates  of  some 
person  regarding  work  done  should  be  con- 
clusive '^  without  recourse  or  appeal  '^  will 
not  prevent  recourse  to  the  courts.  Ill  Ind. 
179,  Louisville,  E.  and  St.  L.  R.  R.  vs. 
Donneican  et  al. 

Arbitration  stipulated  in  a  contract;  when 
a  condition  precedent  to  a  suit.  51  Fed. 
Rep.  520,  Smith  vs.  Preferred  Mutual  Acci- 
dent Ins.  Co. 

Without  an  answer  filed  or  judgment  by 
default,  no  reference  or  order  of  submission 
to  arbitration  can  be  made  in  a  cause;  and 
such  a  submission  is  error.  15  L.  212,  Per- 
ret  &  Gaily  vs.  Keill  et  al. 

state  Board  of  Arbitration  to  settle  differ- 


ences between  capital  and  Ia1>or.    Act  139 
of  1894,  p.  174. 

An  agreement  in  policy  to  appoint  ap- 
praisers to  estimate  damages  by  fire  must 
be  complied  with  as  a  prerequisite.  186  U. 
S.  242,  Hamilton  vs.  London,  Liverp#ol  and 
Globe  Ins.  Co. 

An  agreement  not  to  call  a  jury  but  to 
submit  case  to  arbitration  or  to  a  single 
judffe  is  not  binding,  20  Wal.  446,  Ins.  Co. 
vs.  Morse. 

Refusal  to  submit  to  an  arbitration  not  a 
bar  unless  policy  provides  further  that  no 
action  shall  be  brought  until  after  an 
award.  187  U.  S.  870,  Hamilton  vs.  Home 
Ins.  Co. ;  20  Insurance  Law  Journal,  97. 


Art.  3100  [3067].  Writing  Required.     A  submission  must 
be  reduced  to  writing. 

6  A.  133;  18  A.  162,  McClendon  vs.  Kemp;  8  M.  817,  Harrod  vs.  Lewis. 


Award  roust  be  written  in  English  lan- 
guage.   9  M.  204,  Ditman  vs.  Hotz. 
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Art.  3106. 


Art.  3101  [3068].  Capacity  of  Parties.  They  who  can 
not  bind  themselves  can  not  make  a  submission  ;  such  as  a  married 
woman  unless  it  be  under  her  husband's  authority. 

An  attorney  in  fact  can  not  make  a  submission  without  a 
special  power. 

The  tutors  of  minors  and  the  curators  of  persons  interdicted  or 
absent,  can  not  do  it  without  being  authorized  by  the  judge. 

A  compromise  with  one  whom  the  true 
heir  has  suffered  to  remain  in  possession 
418  such  is  good  without  notice.    1839. 

Art.  3102  [3069].  Extent  of  Submission.  Parties  may 
submit  either  all  their  diflferences,  or  only  some  of  them  in  par- 
ticular ;  and  likewise  they  may  submit  to  arbitration  a  lawsuit 
already  instituted  or  only  in  contemplation,  and  generally  every 
thing  which  they  are  concerned  in,  or  which  they  may  dispose  of. 

2  M,  304,  Talcott  vs.  McKibben  et  al. 


Error  as  affecting  a  compromise.  1829; 
1830;  1831. 

Impeachment  of  an  award.  124  U.  S.  174, 
Union  Railroad  Co.  ts.  Dall  et  al. 

A  city  ordinance  requiring  arbitration. 
41  A.  564,  Bailroad  Company  ys.  Raiiroad 
Company. 


Where  an  arbitration  is  made  a  condition 
precedent  to  the  suit.  186  U.  S.  242,  Hamil* 
ton  TS.  Insuranne  Co. 

Where  arbitration  is  a  coilaterai  matter. 
137  U.  S.  370,  Hamilton  ys  Home  Insurance 
Co. 


Art.  3103  [3070].  Claim  for  Damages  Caused  by  Crime. 

One  may  submit  to  arbitration  the  damages  incurred  for  a  public 
offense  ;  but  it  is  without  any  prejudice  to  the  prosecution  of  it  in 
behalf  of  the  State. 


Art.  3104  [3071].  Power  of  Arbitrators.    The  power  of 
arbitrators  is  limited  to  what  is  explained  in  the  submission. 


3122. 

Powers  of  arbitration  strictly  construed. 
36  A.  218,  Spencer  vs.  Cullom;  86  A.  988, 
Dreyfus  vs.  Hart. 


Powers  construed  with  reference  to  plead* 
ings.  31  A.  97,  Jackson  &  Manson  ts. 
Hoffman. 


Art.  3105  [3072]  Time:  Three  Months.  If  the  submis- 
sion does  not  limit  any  time,  the  power  of  the  arbitrators  may  con- 
tinue in  force  during  three  months  from  the  date  of  the  submission, 
unless  the  parties  agree  to  revoke  it. 

8120;  C.  P.  453;  18  A.  820;  12  M.  245,  Porter  vs.  Dugat;  1  N.  S.  130,  Lafon's  Ex- 
ecators  ts.  Riviere's  Execatriz;  12  A.  761,  Bodett  vs.  Lees  &  Co. 


Where  arbitrators  refuse  to  act,  party  may 
sue  at  once.    18  L.  465,  Lallande  vs.  Bouny. 

Here  delay  to  make  payment  where  no 
time  is  fixed  is  not  a  forfeiture.  12  A.  761, 
Bodett  vs.  Lees  &  Co. 


Party  cannot  demand  both  penalty  and 
award  unless  the  penalty  is  for  mere  delay* 
31  A.  97,  Jackson  et  al.  vs.  Hoffman  et  al. 


Art.  3106  [3073] .  Penalty.     It  is  usual  to  undergo  a  penalty 
of  a  certain  sum  of  money  in  the  submission,  which  the  parson  who 
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shall  contravene  tlie  award,  or  bring  appeal  therefrom,  shall  be 
bonnd  to  pay  to  the  other  who  is  willing  to  "abide  by  it ;  bnt  this 
covenant  is  not  essential,  and  the  submission  may  subsist  without 
the  penalty. 


12A.  761;  28  A.  600;  31  A.  97. 


Penal  clause.    2119. 
Appeal  from  award. 


3180. 


Reference  to  a  third  person  in  partner- 
ship.   2860. 


The  award  and  penalty  can  not  both  be 
exacted  unless  penalty  stipulated  for  mere 
delay.  This  article  controlled  by  Article 
2125.  31  A.  99,  Jackson  &  Hanson  vs. 
Hoffman.  Overruling  Hunt  vs.  Zunts,  28  A. 
600. 


Art.  3107  [3074].  Who  May  be  Arbitrators.  All  persons 
may  be  arbitrators,  except  such  as  are  under  some  incapacity  or  in- 
firmity, which  renders  them  unfit  for  that  function. 

Therefore,  minors  under  the  age  of  eighteen  years,  persons 
interdicted,  those  who  are  deaf  and  dumb,  can  not  be  arbitrators. 

L.  4,  T.  8,  1.  9,  Sees.  1,  2,  3,  4  and  5. 

Party  can  not  be  arbitrator  in  his  own  case. 
1  Dalloz  Jurisprudence  Generale,  p.  678  n.  2. 


Art.  3108  [3075].  Women  who,  on  account  of  their  sex, 
can  not  be  be  judges,  are  likewise  incapable  of  being  named 
arbitrators. 


Art.    3109    [3076].  Arbitration  and   Amicable    Com- 
pounders.   There  are  two  sorts  of  arbitrators  : 
The  arbitrators  properly  so  called  ; 
And  the  amicable  compounders. 

5  N.  S.  669,  Patterson  ys.  La  Farge;  C.  P.  444,  446,  459. 

Judgment  of  court  upon  award  can  not  I  appealable.    88  A.  1188,  Hopkins  vs.  L.  W. 
revise  it.    Judgment  itself  is  therefore  nn-   |  R.  R. 


Art.  3110  [3077].  Id.  Powers  of.  The  arbitrators  ought  to 
determine  as  judges,  agreeably  to  the  strictness  of  the  law. 

Amicable  compounders  are  authorized  to  abate  something  of 
the  strictness  of  the  law  in  favor  of  natural  equity. 

Amicable  compounders  are,  in  other  respects,  subject  to  the 
same  rules  which  are  provided  for  the  arbitrators  by  the  present 
title. 

3  L.  487,  Janes  vs.  Richard;  7  L.  477;  1  R.  202;  36  A.  266,  Amet  vs.  Boyer. 


When  there  has  been  no  fraud,  miscon- 
duct or  extreme  partiality,  the  decision  of 
the  amicable  compounders  will  be  that  of 
the  courts.    17  L.  285,  Canty  vs.  Beal. 

Courts  can  not  correct  award  of  amicable 
compounders  if  within  submission.    They 


may  for  irregular  proceedings  or  exceeding 
submission.    31  A.  335,  in  re.  John  Wallace 
etc.,  36  A.  268,  Amet,  Wife,  vs.  Boyer. 

As  to  where  arbitrators  are  not  consid- 
ered amicable  compounders.  36  A.  105, 
see  Board  of  Commissioners  vs.  RiddelL 


Art.  3111  [3078].  Oath  of  Arbitrators.     Before  examining 
the  difference  to  them  submitted,  the  arbitrators  ought  to  take  an 
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oath  before  a  judge  or  justice  of  the  peace,  to  render  their  award 
with  integrity  and  impartiality  in  the  cause  which  is  laid  before 
them. 

C.  p.  448;  2  M.  264^  McMaster  vs.  Duncan. 

Oath.  13  A.  558,  Owrton  vs.  Alpha;  9  A. 
88,  Bethea  vs.  Hood;  10  A.  202,  Penny  vs. 
Carl. 

Art.  3112  [3079].  Proof  by  Parties.  The  parties,  who  have 
submitted  their  differences  to  arbitrators,  must  make  known  their 
claims,  and  prove  them,  in  the  same  manner  as  in  a  court  of  jus- 
tice, by  producing  written  or  verbal  evidence  in  the  order  agreed 
on  between  them  or  fixed  by  the  arbitrators. 

Art.  3113  [3080].  Time  of  Place :  Notice.  The  arbitrators 
shall  appoint  a  time  and  place  for  examining  the  matter  to  them 
submitted,  and  give  notice  thereof  to  the  parties  or  to  their  attorneys. 

C.  P.  450;*  12  M.  245,  Porter  vs.  Dugat. 

Duties  of  arbitrators.    36  A.  932,  Drey-      time  for  hearing 
fous  vs.  Hart.  idence,  is  a  nufll 

Award  without  notice  to  eitlier  party  of 


time  for  hearing  and  rendered  without  evi- 
idence,  is  a  nullity.  36  A.  929,  Dreyfous 
vs.  Hart. 


Art.  3114  [3081].  Proceedings.  The  parties  must  attend 
the  arbitrators  either  in  person,  or  by  their  attorney,  with  their 
witnesses  and  documents.  If  one  or  both  of  them  should  not  appear^ 
the  arbitrators  may  proceed  and  inquire  into  the  affair  in  their 
absence. 

36  A.  932,  Dreyfous  vs.  Hart. 

Art.  3115  [3082].  Witnesses,  how  Compelled  to  Attend. 

Arbitrators  have  no  authority  to  compel  witnesses  to  appear  before 
them  or  to  administer  an  oath  ;  but,  at  the  request  of  arbitrators,  it 
will  be  the  duty  of  justices  of  the  peace  to  compel  witnesses  to 
appear  and  to  administer  the  oath  to  them. 

C.  p.  451. 

Art.  3116  [3083].  Umpire.  If  the  arbitrators  disagree 
another  shall  decide,  and  that  other  is  called  an  umpire. 

See  case  where  one  of  the  arbitrators  had  I  railroad.    Award  Eustained.    124  U.  S.  174, 
some  interest  in  the  profits  of  a  work  on  a  |  Union  R.  R.  Co.  vs.  Dull. 

Art.   3117  [3084].    Id.    How  Nominated.    The  nomina- 
tion of  the  umpire  is  either  made  by  the  parties  themselves  at  the 
time  of  the  submission,  or  left  to  the  discretion  of  the  arbitrators, 
c.  P.  446. 

Art.    3118    [3085].    Id.    When   Appointed    by   Judge. 

Whenever  the  umpire  has  not  been  appointed  by  the  submission, 
the  arbitrators  have  the  power  to  appoint  him,  though  such  power 
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is  not  mentioned  in  the  submission.  But  if  the  arbitrators  can 
not  agree  on  this  election,  the  umpire  shall  be  appointed  ex  officio 
by  the  judge. 

Art.  3119  [3086].  Oath  of  Umpire.  The  umpire  shall 
take  an  oath  similar  to  that  taken  by  the  arbitrators,  before  exam- 
ining the  matter  or  the  point  submitted  to  him. 

Art.  3120  [3087].  Decision,  Time  for.  The  arbitrators 
who  have  consented  to  act  as  such,  ought  to  determine  the  suit  or 
the  difference  which  is  submitted  to  them,  as  soon  as  possible 
and  within  the  time  fixed  by  the  submission. 

3105;  3  L.  487,  Janes  ys.  Richard;  17  How.  349. 

Le  compromis  compreDd  le  rtcfpiwm 
arbitrii  on  la  convention  des  parties  liti- 
geantes  avec  l^arbitre  par  laouelle  celni-ci 
promet  d'ezaminor  a  decider  le  litige 
(recepit  arbitrium). 


Le  juge  pent  le  forcer  k  executer  sa  pro- 
messe  m^me  sons  la  menace  d'une  amende. 
Mack.  228,  Seo.  471. 


Art.  3121  [3088].  Excess  of  Power.  Arbitrators  can  not 
exceed  the  power  which  is  given  to  them ;  and  if  they  exceed  it, 
their  award  is  nnll  for  so  mnch. 

Act  of  1822,  p.  50;  31  A.  3^6,  In  Re  Wallace;  3  L.  486,  Janes  vs.  Bichard;  17  How. 
349. 

Art.  3122  [3089].  Extent  of  Power,  The  authority  of 
arbitrators  extend  only  to  the  things  contained  in  the  submission, 
unless  it  has  been  stated  that  they  shall  have  power  to  decide  all 
disputes  which  may  arise  between  the  parties  in  the  course  of  the 
arbitration. 

3J04;  1  Peters,  227,  Karthans  vs.  Ferrer;  11  Wheat.  446,  Camochan  ts.  Christie. 


When  suits  are  discontinued  and  differ- 
ences submitted  to  arbitration  extent  of 
submission    construed   with   reference    to 


matters   litigated.    31    A.  97,  Jacloon   & 
Manson  ts.  Hoffman. 


Art.  3123  [3090].  Award  Null    After  Time   Limited, 

The  arbitrators  ought  to  give  their  award  within  the  time  limited 
by  the  submission,  and  it  would  be  null  if  it  were  given  after  the 
time  is  expired. 
C.  P.  452. 

Art,  3124  [3091].  Prolongation  of  Time,  Nevertheless 
the  parties  may  give  power  to  the  arbitrators  to  prolong  the  time, 
and  in  this  case  their  power  lasts  during  the  time  of  the  proroga- 
tion. 

C.  P.  462. 

Art.   3125   [3092].    Award  Before  Time  Limited.      If 

the  submission  specifies  a  certain  time  for  the  examination  of  the 
cause  which  the  arbitrators  are  to  decide,  they  can  not  give  their 
award  till  that  time  is  expired. 

(As  amended  by  Act  87  of  1871,  p.  202.) 
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Art.  3126  [3093].  All  Arbitrators  Must  Act— All  Need 
Not  Sign.  If  there  are  several  arbitrators  named  by  the  submis- 
sion, they  can  not  give  their  award,  unless  they  all  see  the  pro- 
ceedings and  try  the  cause  together  ;  but  it  is  not  necessary  that 
the  award  be  signed  by  them  all. 

0.  P.  454;  12  M.  246,  Porter  vs.  Dagat. 

Art.  3127  [3094].  Amount   Must  Be  Fixed  In  Award. 

The  arbitrators  shall  fix  by  their  award  the  amount  of  the  sum 
which  they  sentence  one  or  several  of  the  parties  to  pay  to  the  other 
or  others,  though  the  omission  of  this  does  not  annul  the  award. 

1  B.  202,  Church  of  St.  Patrick  vs.  Dakin  et  al. 

Art.  3128  [3095].  Interest  and  Costs.  The  arbitrators 
may  likewise  pronounce  by  their  award  on  the  interest  and  costs ; 
but  their  silence  on  that  subject  is  not  a  cause  of  nullity. 


Art.  3129  [3096].    Approval  of  Award  by  Court.    The 

award  in  order  to  be  put  in  execution,  ought  to  be  approved  by  the 
judge  ;  but  this  formality  is  only  intended  to  invest  the  award  with 
a  sufficient  authority  to  ensure  its  execution  and  not  to  submit  to 
the  judge  the  examination  of  its  merits,  except  in  case  an  appeal 
is  brought  before  him. 

1  R.  202,  Charch  of  St.  Patrick  vs.  Dakin  et  al. 


When  recorded  takes  effect  as  a  judicial 
mortgage.    3325. 

The  judgment  confirms  the  award  and 


dates  back  to  the  award,  and  payments  on 
the  award  can  be  opposed  to  the  execution. 
3  L.  4S7,  James  vs.  Richard. 


Art.  3130  [3097].  Appeal  from  Award— Prepayment 
of  Penalty.  He  who  is  not  satisfied  with  the  award,  may 'appeal 
from  it,  though  the  parties  had  renounced  such  appeal  by  the  sub- 
mission ;  but  the  appellant  before  being  heard  on  his  appeal,  ought 
to  pay  the  penalty  stipulated  in  the  submission,  if  any  has  been 
stipulated  ;  and  this  penalty  shall  ever  be  due,  though  the  appel- 
lant afterwards  renounces  his  appeal ;  but  if  he  succeeds  to  have  the 
award  reversed,  either  in  whole  or  in  part,  the  court  who  shall  pro- 
nounce on  the  appeal,  shall  order  the  re-payment  of  the  penalty  ; 
but  if  the  award  is  confirmed,  the  penalty  which  has  been  paid, 
shall  operate  no  diminution  on  the  amount  of  the  award. 

(Must  appeal  from  award  under  Act  No.  66  of  1844,  Sec.  3) ;  Act  of  1822,  p.  48;  36 
A.  266,  Amet  vs.  Boyer;  3  A.  605,  Hale  vs.  Wills;  C.  C.  3106. 


Award  Is  final  unless  there  is  fraud. 
How.  349,  Burcbell  vs.  Marsh. 


17 


An  agreement  not  to  remove  a  case  to  the 
United  States  Circuit  Court  is  void.  20 
Wal.  451,  Insurance  Co.  vs.  Morse. 


An  agreement  to  waive  a  jury  in  a  crimi- 
nal case  is  void.  20  Wal.  451,  Insurance 
Co.  vs.  Morse. 

Must  pay  penalties  before  appealing  from 
award.    47  A.  1480,  Brown  vs.  Stubbs. 
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Art.  3131. 


Civil  Code  op  Louisiana. 


Art.  3131  [3098].  Change  of  Award  not  Permitted.  The 

arbitrators  having  once  given  their  award,  can  not  retract  it  nor 
change  any  thing  in  it 


Art.  3132  [3099].  Cases  which  Annul  Submission.  The 

submission  and  power  given  to  the  arbitrators  are  put  at  an  end  by 
one  of  the  following  causes  : 

1.  By  the  expiration  of  the  time  limited,  either  by  the  sub- 
mission or  by  law,  though  the  award  should  not  be  yet  rendered. 

2.  By  the  death  of  one  of  the  parties  or  arbitrators. 

3.  By  the  final  award  rendered  by  the  arbitrators. 

4.  When  the  parties  happen  to  compromise  touching  the  thing 
in  dispute,  or  when  this  thing  ceases  to  exist. 


Also  by  the  refusal  of  the  arbitrators  to 
act,  and  it  seems  that  judicial  arbitrators, 
notwithstauding  C.  P.  460,  may  refuse  be- 


fore oath  is  administered.    18  L.  465,  Lai- 
lande  vs.  Bonny. 


TITLE  XX. 


OF  PLEDGE. 


Art.   3133  [3100].  The   pledge  is  a  contract  by  which  one 
debtor  gives  something  to  his  creditor  as  a  security  for  his  debt. 

43  A.  1089,  Carroll  vs.  Banclter;8M.  57,  Lee  vs.  Bradlee ;  7Toul.  308;  19  A.  364; 
C.  N.  2071  (lit)    Spanish  Code  1867. 

in  bankruptcy  without  redeeming.  95  U.  S. 
764,  Yeatman  vs.  New  Orleans  Savinfls 
Institution;  see  30  A.  716,  Blouin  vs.  Liqui- 
dators. 


The  Roman  law  gave  the  pledgee  a  real 
right  in  the  thins:  by  the  mere  force  of  con- 
tract.   8  Sav.  191. 

A  real  contract.    8  Poth.,  p.  609. 

Right  of  detention  of  donee  collating  in 
kind.    1268. 


a  workman  or  artisan.    3217 


Right  of 
No.  2. 


A  chattel  mortgage  of  goods  and  mer- 
chandise left  with  mortgagor  to  sell  in 
usual  course  of  business  Is  void.  22  Wal. 
513,  Robinson  vs.  Elliott;  see  51  Fed.  Rep. 
555,  Pyeatt  vs.  Powell. 

Pledge  can  not  be  recovered  by  assignee 


Contract  really  a  pledge  treated  as  such, 
though  termed  a  sale  82  A.  949,  Herold 
vs.  Stookwell. 

Distinction  between  a  pledge  and  a  morl- 
133 17.8.233,  Chris- 


gage  of  stock,  or  a  lien 
tian  vs.  Atlantic  and  N, 


C.  Railroad  Co. 


Delivery  to  creditor  or  to  third  person 
for  creditor  is  essential.  46  A.  1036,  Suc- 
cession of  Lanaux. 

Pledge  must  be  given  as  security  for  a 
debt.    47  A.  1162,  Begu6  vs.  Mrs.  St.  Marc. 


Art.  3134  [3101.]   Kinds  of.  There  are  two  kinds  of  pledge 
The  pawn. 
The  antichresis. 

2018. 


Pawn  and  antichresis.    See  11  Peters  351, 
Livingstones  Executrix  vs.  Benjamin  Story. 

No  pledge  where  property  given  to  one 


to  sell,  pay  himself  and  others.  36  A.  439, 
fiourg  vs.  Lopez.  See,  however,  45  A.  610, 
O'Neill  vs.  Walker  Bros. 
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General  Provisions. 


Art.  3142. 


Art.  3135  [3102.]  Pawn ;  Antichresis.  A  thing  is  said 
to  be  pawned  when  a  movable  thing  is  given  as  security  ;  and  the 
antichresis,  when  the  security  given  consists  in  immovables. 

J.  2;T.  8,  Sec.  1;  C.N.  2072. 

CHAPTER  1. 
General  Provisions. 

Art.  3136  [3103].  Obligations  Secured  by.  Every  lawful 
obligation  may  be  enforced  by  the  auxiliary  obligation  of  pledge. 


Property  in  expectancy  can  not  be 
pledged.  Pledge  a  real  contract  and  not 
perfected  by  consent  but  requires  actual 
delivery  of  the  thing  pledged.  3  L.  157, 
Hagan  vs.  Sompeyrae. 


Pledge  can  be  made  to  secure  accommo- 
dation acceptor.  47  A.  266,  Brittin  <& 
Koontz  vs.  Harvey. 


Art.  3137   [3104].  Id.  Conditional  Obligation.    If  the 

principal  obligation  be  conditional,  that  of  the  pledge  is  confirmed 
or  extinguished  with  it* 

Art.  3138  [3105].  Id.  Void  Obligation.  If  the  obligation  is 
null,  so  also  is  the  pledge. 

Art.  3139  [3106].  Id.  Natural  Obligation.  The  obliga- 
tion  of  pledge  annexed  to  an  obligation  which  is  purely  natural,  is 
rendered  valid  only  when  the  latter  is  confirmed  and  becomes 
executory. 

Art.  3140   [3107].    Object    of    Principal    Obligation 

Pledge  may  be  given  not  only  for  an  obligation  consisting  in 
money,  but  also  for  one  having  any  other  object ;  for  example,  a 
surety.  Nothing  prevents  one  person  from  giving  a  pledge  to  an- 
other for  becoming  his  surety  with  a  third. 


Inimovables  by  destination  if  detached 
may  be  pledged.  47  A.  266,  Brittin  & 
Koontz  T8.  Harvey, 


No  formal  acceptance  of  pledge  is  nec- 
essary. 47  A.  259,  Brittin  <&  Koontz  vs. 
Harvey. 


Art.  3141  [3108].  Pledge  for  Debt  of  Another.  A  person 
may  give  a  pledge,  not  only  for  his  own  debt,  but  for  that  of  an- 
other also. 

Art.  3142  [3109J.  Things  Pledgeable;  Extent  of 
Pledgee's  Right.  A  debtor  may  give  in  pledge  whatever  be- 
longs to  him. 

But  with  regard  to  those  things,  in  which  he  has  an 
ownership  which  may  be  divested  or  which  is  subjected  to  incum- 
brance, he  can  not  confer  on  the  creditor,  by  the  pledge,  any  further 
right  than  he  had  himself. 


13  L.  214;  2  A.  976;  6  A.  611;  3  A.  404;  8  N.  S.  372. 
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Art.  3143. 


Civil  Code  op  Louisiana. 


Wabehocsb  Receipts.  The  sublect 
fally  treated  under  the  Tarions  acts.  49  A. 
716,  HoltOD  &  Winn  vs.  Hnhbard. 

Warehouse  Seceipts,  A  factor  not  a  credi- 
tor of  his  principal  can  not  pledge.  49  A. 
716,  Holton  &  Winn  vs.  Hubbard ;  61  A.  887, 
Chambers,  Holton  &  Winn  vs.  Hubbard. 

Ware?wu8e  Receipts,  Act  156  of  1882  did 
not  repeal  Act  72  of  1876.  51  A.  887, 
Chambers,  Holton  &  Winn  vs.  Hubbard. 

Promissory  notes  which  have  l>eenpled^d 
may  be  garnisheed.  38  A.  554,  Kirkpatnclc 
vs.  Oldham:  34  A.  389,  Homer  vs.  Dennis. 


A  debtor  can  not  pledge  property  of 
another.  42  A.  705,  Lallande  vs.  His  Credi- 
tors. 


Pledge  of  growing  crop.  Act  66  of  1874, 
p.  114;  which  was  amended  as  to  second 
and  third  Sections  hj  Act  44  of  1882.  See 
Act  51  of  1890.  p.  43. 


Growing  crop  pledged  becomes  movable* 
Pledge  covers  only  part  intended  to  be 
marketed.  31  A.  244,  Citizens'  Bank  vs. 
Wiltz. 


Art.  3143  [3110[.  Id.  Rights  of  Pledgeor  at  Date  of 
Pledge.  To  know  whether  the  thing  given  in  pledge  belonged  to 
the  debtor,  reference  must  be  had  to  the  time  when  the  pawn  was 
made. 


Art.  3144  [3111].  Id,  Subsequently  Acquired  Owner- 
ship.    If  at  the  time  of  the  contract  the  debtor  had  not  the  owner- 
ship of  the  thing  pledged,  but  has  acquired  it  since,  by  what  title 
soever,  his  ownership  shall  relate  back  to  the  time  of  the  contract, 
and  the  pledge  shall  stand  good. 

1  N.  S.  547,  Deshantel  vs.  Parkins. 

A  party  who  holds  pledgee  to  secure  his  |  is  paid,  become  the  trustee  of  the  pledge  for 
debt  may  by  consent,  when  his  own  debt  |  another.  47  A.  800,  Herber  vs.  Iliompfton. 

Art.  3145  [3112].  Id.  Property  of  Another.  One  person 
may  pledge  the  property  of  another,  provided  it  be  with  the  ex- 
press or  tacit  consent  of  the  owner. 

49  A.  782,  Holton  and  Winn  vs.  Hubbard  et  al.  • 


An  agent,  who  authorized  to  sell  and 
pledge  stock  for  another,  pledges  same  by 
means  of  transfer  to  defendants  on  the 
books  of  the  company,  binds  the  principal. 
Purchaser  or  pledgee  not  bound  to  investl- 

Skte  agent's  title.    36  A.  585,  Honold  vs. 
eyer. 

Agent  having  apparent  power  of  dispos- 
ing of  principal's  property  may  pledge  for 
his  own  debt.  36  A.  585,  Honold  vs.  Meyer; 
27  A.  149,  Davidson  &  Hill  vs.  Bodley. 

Fledge  of  negotiable  notes  by  one  in  pos- 
session and  apparently  owner,  is  valid.  26 
A.  15,  Giovanovich  vs.  Oitizens's  Bank. 

Pledgee  of  dishonored  negotiable  notes 


acquires  no  interest  therein  when  the 
pledgeor  was  not  the  owner.  28  A.  70,  Bird 
vs.  Oockrem;  31  A.  217,  Henderson  vs. 
Case. 

Pledge  of  negotiable  instruments,  thougb 
not  belonging  to  pledgeor,  valid,  if  the 
pledgee  was  without  notice  and  in  good 
faith.  35  A.  1173,  Ribet  vs.  Bataille;  39  A. 
90,  Saloy  vs.  Hibemia  National  Bank. 


Sale  of  property  of  another  is  null. 
R.  C.  C. 


2452^ 


As  against  true  owner,  pledgee  of  past 
due  negotiable  instruments  acquires  no  in- 
terest. 34  A.  1119,  Stem  Bros.  vs.  Germania 
Bank. 


Art.  3146  [3113].  Id.  Id,  Tacit  Consent  of  Owner.    But 

this  tacit  coDsent  must  be  inferred  from  circumstances,  so  strong 
as  to  have  no  doubt  of  the  owner's  intention;  as  if  he  was  present 
at  the  making  of  the  contract,  or  if  he  himself  delivered  to  the 
creditor  the  thing  pawned. 


Consent  is  not  presumed  from  bill  of 
lading  consigning  cotton.  42  A.  705,  Lal- 
lande vs.  His  Creditors. 


Nor  from  warehouse  receipts.  49  A.  715^ 
Holton  &  Winn  vs.  Hubbard  etal;  51  A. 
887,  Chambers,  Holton  &  Wynn  vs.  Hub- 
bard et  at. 
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Genebal  Pbovisions.  Art.  3152. 

Art.  3147  [3114].  Id.  Id.  Pledgeor  Bound.  Although 
the  property  of  another  can  not  be  given  in  pledge  without  his 
consent,  yet  so  long  as  the  owner  refrains  from  claiming  it,  the 
debtor  who  has  s:iven  it  in  pledge,  can  not  seek  to  have  it  restored 
until  his  debt  has  been  entirely  discharged.     . 

Art.  3148  [3115].  Pledges  by  Tutors,  Executors,  Ad- 
ministrators, Etc.  Tutors  of  minors  and  curators  of  persons 
under  interdiction,  curators  of  vacant  estates  and  of  absent  heirs, 
testamentary  executors  and  other  administrators  named  or  con- 
firmed by  a  judge,  can  not  give  in  pledge  the  property  confided  to 
their  administration,  without  being  expressly  authorized  in  the 
manner  prescribed  by  law. 

2  A.  872,  Boyee  vb.  Escoffle  et  al. 

Art.  3149  [3116].  Pledges  by  Agent.  An  attorney  can 
not  give  in  pledge  the  property  of  his  principal  without  the  con- 
sent of  the  latter,  or  an  express  power  to  that  effect. 

Nevertheless,  where  the  power  of  attorney  contains  a  general 
authority  to  mortgage  the  property  of  the  principal,  this  power  in- 
cludes that  of  giving  it  in  pledge. 

Pledge  of  assets  by  executor  for  purposes  I  pledgee  bad  notice.    101  U.  S.  32<),  Smith 
outside  of  bis  duty  not  sustained  where  |  vs.  Ayer. 

Art.  3150  [3117].   Pledges  by  Cities  and  Corporations. 

The  property  of  cities  and  other  corporations  can  only  be  given  in 
pledge,  according  to  the  rules  and  subject  of  the  restrictions  pre- 
scribed on  that  head  by  their  respective  acts  of  incorporation. 

Art.  3151  [3118].  Pledges  b>  Partners.  A  partner  can  not 
for  his  own  concerns,  give  in  pledge  the  partnership  property 
without  the  consent  of  his  associates.  He  can  not  do  it  even  for 
the  partnership  concerns,  without  such  consent,  unless  he  be 
vested  with  the  management  of  the  copartnership. 

This  rule  admits  of  exception  in  matters  of  commercial  part- 
nership. 

Art.  3152  [3119].  Actual  Delivery  and  Possession  of 
Thing  Pledged.  It  is  essential  to  the  contract  of  pledge  that 
the  creditor  be  put  in  possession  of  the  thing  given  to  him  in 
pledge,  and  consequently  that  actual  delivery  of  it  be  made  to  him, 
unless  he" has  possession  of  it  already  by  some  other  right. 

8  M.  20,  57;  7  A.  221 ;  19  A.  364. 

On  deposit  with  third  person  to  hold  for  Employee  of  pledgor  may  hold  posses- 
creditor  delivery  is  necessary,  and  the  third  sion.    33  A.  973,  Weems  vs.  Delta  Moss 
person  must  know  of  the  trust  and  accept  ,  Co. 
the  obligation.    46  A.  1036,  Succession  of  | 
Lanaux.  What  constitutes   delivery   depends   on 

Third  person  or  pledgor  himself  may  be  ,  ^^T%ai  ^^^on^.'i^f'^^ZT^^     ""  '^'^* 

possessor  ad  hoc   for  ac-count  of  pledgee,  ,  ^^  ^'  ^^^'  '^^^^"^^  ^«-  Creditors, 

provided  his  tenure  be  precarious.    39  A.  • 

666,   Woodward  vs.   Railroad  Co.;  32  A.  No  valid  pledge  of  mortgage  or  vendor's 

1252,  Conger  vs.  City  of  New  Orleans;    38  ,  privilege  without  delivery.  30  A.  528,  Sevin 

A.  863,  Jacquet  vs.  Creditors.  &  Gourdain  vs.  Caillouet, 
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Art.  3153. 


Civil  Code  of  Louisiana. 


Art.  3153  [3120].  Id.  Corporeal  Objects;  Incorporeal 
Rights.  But  this  delivery  is  only  necessary  with  respect  to 
corporeal  things ;  as  to  incorporeal  rights,  such  as  credits,  which 
are  given  in  pledge,  the  delivery  is  merely  fictitious  and  sym- 
bolical. 

19  A.  364.  Lallande  vs.  Ingram. 

Things  not  susceptible  of  delivery,  actual 
nor  symbolic,  can  not  be  pledged.  7  A.  221, 
CaflSn  vs.  Klrwan. 


CHAPTER  2. 


Of  Pawn. 

Art  3154  [3121].  Things  Pledgeable:  Corporeal  Ob- 
jects.  One  may  pawn  every  corporeal  thing,  which  is  susceptible 
of  alienation. 

One  may  even  pawn  money  as  a  security  for  performing  or 
refraining  to  perform  an  act. 

14  A.  877,  Cater  vs.  Merrell. 

Debtor  and  even  third  parties  may  cause 
the  pledge  to  be  sold  so  as  to  pay  pledgee 
first.  IN.  S.  417,  Williams  et  al  vs.  Sch. 
'*St.  Stephen.'' 

A  sale  with  the  right  of  redemption  will 
make  it  unnecessary  for  the  holder  of  prop- 


erty to  get  a  judgment  after  the  expiration 
of  the  term.  36  A.  465,  Pomez  vs  Camors 
&Co. 

Railroad  built  on  soil  of  another  is  mov- 
able and  may  be  pledged.  39  A.  566, 
Wcodward  vs.  Railroad  Co. 


Art.  3155  [3122].  id.  Incorporeal  Things.  One  may,  in 
fine,  pawn  incorporeal  movables,  such  as  credits  and  other  claims 
of  that  nature. 


R.  S.  2396,  Railroad  bonds. 

The  general  Hen  which  banlcers  hold 
upon  bills,  notes  and  other  secarities  de- 
posited wi'h  them  for  a  balance  due  on 
general  account  can  not  exist  where  the 


pledge  of  property  is  for  a  specific  sum  and 
not  a  general  pledge.  6  Metcalf  259,  Ne- 
ponset  Bank  vs.  Leland,  Jr.;  130  U.  S.  354, 
Reynes  vs.  Dumont. 


Art.  3156  [3123].  Pledge  of  Claims;  Transfer;  In- 
dorsement. When  a  debtor  wishes  to  pawn  a  claim  on  another 
person,  he  must  make  a  transfer  of  it  in  the  act  of  pledge,  and  de- 
liver to  the  creditor  to  whom  it  is  transferred  the  note  or  instru- 
ment which  proves  its  existence,  if  it  be  under  private  signature, 
and  must  indorse  it  if  it  be  negotiable. 

See  3160,8161;   2L.  386;    17  L.  428;   9   A.  639;  19  A.  364;   8  N.  S.  373,  Kln^  vs. 
Gayoso;  17  L.  190,  Sewall  vs.  McNeill  et  al. ;  2  L.  365,  Devlin  vs.  His  Creditors. 

34 


Property  pledged  subject  to  seizure 
A.  389,  Homer  vs.  Dennis. 

Pledgee  can  not  set  up  the  fact  that  the 
note  pledged  was  only  indorsed  to  secure 
bis  debt.  38  A.  654,  Kirlcpatrick  vs.  Old- 
bam. 

At  common  law  a  subsequent  deposit  of 
notes  pledged  with  pledgor  for  collection 
does  not  destroy  pledgee's  rights.  5  Denio 
269,  White  &  Williams  vs.  Piatt;  21  Wal- 
lace 361,  Clark,  Assignee,  vs.  Iselin. 


A  subsequent  transfer  of  notes  with  no- 
tice and  delivery  will  hold  against  prior 
pledge  and  transfer  by  notarial  act  with- 
out actual  delivery,  although  dtie  notice  had 
been  given.    17  L.  430,  Winchester  vs.  Dry. 

Pledge  of  shares  of  stock  complete  by 
delivery.  40  A.  165,  Crescent  City  Seltz 
and  Mineral  Water  Manufacturing  Company 
vs.  Deblieux  &  Letorey. 
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Of  Pawn. 


Art.  3158. 


Art.  3157  [3124].   Rights  and  Priority  of  Pledgee.    The 

pawn  invests  the  creditor  with  the  right  of  causing  his  debt  to  be 
satisfied  by  privilege  and  in  preference  to  the  other  creditors  of  his 
debtor,  out  of  the  product  of  the  movable,  corporeal  or  incorporeal, 
which  has  been  thus  burdened. 

Rogron  C.  N.  2079  and  notes;  3l6tt,  318  J;  C.  N.  2073;  8  R.  10;  1  R.  455;  3  A.  704;  11 
M.  242;  1  Zach.  231,  Sec.  256;  33  A.  624;  29  A.  549;  35  A.  87,  Phelps  &  Co.  vs.  Howell. 


27  A.  482,  Case  vs. 


Right   to    detain. 
Kloppenburg. 

A  pledge  of  shares  of  stock  in  a  corpor- 
ation is  validly  effected  by  delivery  of  oer- 
titicatate  without  notice  to  the  company  or 
transfer  on  its  boolcs.  40  A.  155,  Mineral 
Water  Manufacturing  Company  vs.  De- 
blieux  A  Letorey. 

Pledgee  may  sell  notwithstanding  the 
debtor  makes  a  surrender.  40  A.  41,  Ren- 
shaw  vs.  His  Creditors. 

Pledge  of  agricultural  products.  Record- 
ing, etc.  Act  51  of  1890,  p.  43;  Act  44  of 
1882,  p.  56;  Act  66  of  1874,  p.  114. 

Where  a  commission  merchant  of  an  in- 
solvent planter  has  a  privilege  and  statutory 
pledge  upon  a  growing  crop  of  sugar  and 
molasses  for  advances,  be  is  entitled  to 
have  crop  shipped  to  him  for  sale  accord- 
ing to  stipulation.  Syndic  must  carry  out 
contract.  47  A.  195,  Webre,  Syndic,  vs. 
Beltran  &  Co. 


Bounty  on  crop.    Ibid. 

Delivery  indispensable.  46  A.  1036,Suce8- 
slon  of  Lanaux. 

Creditor  of  pledgor  may  force  sale  of 
pledged  property.  31  A.  865,  Auge  vs. 
Varlol;  31  A.  870,  Pickens  vs.  Webster;  34 
A.  389,  Homer  vs.  Dennis  et  al. 

The  pledgee  has  the  right  to  sue  on  the 
pledged  note.  8  N.  S.  370,  King  vs. 
Gayoso;  21  A.  5,  Succession  of  Dolhonde. 

Where  one  transfers  movables  but  the 
vendor  is  left  In  possession  with  the  right 
to  sell  the  property  and  repay  purchase 
price  with  Interest  and  appropriate  the  (Sur- 
plus to  himself  It  Is  held  to  be  a  pledge. 
45  A.  610,  O'Neill  vs.  Walker  Bros.;  36  A. 
440,  Bourg  vs.  Lopez. 

-  Pledged  stock  Is  subject  to  seizure  at  the 
hands  of  other  creditors.  34  A.  389  Horner 
vs.  Dennis. 


Art.  3158     [3125].      Written  Pledge;  Contents.      But 

this  privilege  shall  take  place  against  third  persons,  only  in 
case  the  pawn  is  proved  by  an  act  made  either  in  a  public  form  or 
under  private  signature ;  provided  such  act  has  been  recorded  in 
the  manner  required  by  law ;  provided  also  that  whatever  may  be 
in  the  form  of  the  act,  it  mentions  the  amount  of  the  debt,  as  well 
as  the  species  and  nature  of  the  thing  given  in  pledge,  or  as  a  state- 
ment annexed  thereto  of  its  number,  weight  and  measure. 

rianual  Pledge.  When  a  debtor  wishes  to  pawn  promis- 
sory notes,  bills  of  exchange,  stocks,  obligations  or  claims  upon 
other  personSjhe  shall  deliver  to  the  creditors,  the  notes,  bills  of 
exchange,  certificates  of  stock  or  other  evidences  of  the  claims  or 
rights  so  pawned  ;  and  such  pawn  so  made,  without  further  formali- 
ties, shall  be  valid  as  well  against  third  persons  as  against  the 
pledgers  thereof,  if  made  in  good  faith. 

Private  Writing ;  Delivery;  Warehouse  Receipt.     All 

pledges  of  movable  property  may  be  made  by  private  writing, 
accompanied  by  actual  delivery ;  and  the  delivery  of  prop- 
erty on  deposit  in  a  warehouse,  shall  pass  by  the  private  assign- 
ment of  the  warehouse  receipt,  so  as  to  authorize  the  owner  to 
pledge  such  property  ;  and  such  pledge  so  made,  without  further 
formalities,  shall  be  valid  as  well  against  third  persons  as  against 
the  pledgers  thereof,  if  made  in  good  faith. 
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Art.  3159. 


Civil  Code  op  Louisiana. 


Notice.     If  a  credit  not  negotiable  be  given  in  pledge,  no- 
tice of  tbe  same  must  be  given  to  the  debtor. 

(Amended)  6  X.  S.  618,  Saul  vs.  His  Credt  »rg:  2643;  3160;  C.  N.  2374;  3  M.  670; 
2  L.  365,  459;  3  L.  528;  1  A.  443;  6  A.  517;  11  A.  223;  14  A.  375;  15  A.  105;  R.  S.  335,  336, 
2477,  2490,  2904,  2906;  Acte  1852,  Xo.  25,  p.  15;  Acts  1855,  No.  287,  p.  348;  Acts  1866,  No. 
138,  p.  266. 

How  credit  not  negotiable  is  pledged. 
3160. 


Good  without  these  formalities  between 
pledgor  and  pledgee.  7  A.  226,  Matthews 
et  at.  vs.  Rutherford. 

Agrienltaral  products.  Recording,  etc. 
Act  51  of  1890,  p.  43;  Act  44  of  1882,  p. 
66;  Act  66  of  1874,  p.  114. 

In  the  contract  of  pledge,  the  mention 
of  the  amount  of  the  debt  intended  to  be 
secured  required  by  3168  is  in  no  sense  a 
formality  bat  an  essential.  14  A.  376, 
Cater  vs.  Merrell. 

Recording  in  registry  of  conveyances  not 
good.  8  A.  477,  succession  of  Argoyte  y. 
Villalobos. 

A  mere  agreement  a^  to  pledge  of  mort- 
gage, or  vendor^s  privilege  without  a  sym- 
bolical delivery,  U  insuffloient.  80  A.  628, 
Sevin  and  Gourdain  vs.  Oaillouet. 

Contract  of  pledge  must  be  In  writing, 
except  pledge  of  promissory  notes,  bills  of 
exchange,  stocks  or  claims,  in  order  to 
affect  third  persons.  32  A.  686,  De  Blois 
vs.  Reiss. 

Act  of  pledge  need  not  recite  delivery. 
81  A.  866,  Auge  vs.  Variol. 

Pledge  of  note  carries  with  it  all  mort- 
gages and  privileges  securing  payment.  29 
A.  648,  Mechanics^  Building  Association  vs. 
Ferguson. 

Note  past  due  does  not  cease  to  be  nego- 
tiable. 4  Cnshing,  469,  Fisher  vs.  Leland 
and  others. 


I  Promise  to  pledge  gives  no  privilege  on 
■  thing  promised.  26  A.  36,  Succession  of 
I  D'Meza. 


Notes  pledged  to  secure  particular  debt 
can  not  be  held  to  secure  another  debt. 
27  A.  110,  Teutonia  National  Bank  vs.  Loeb 
&  Co. 

A  pledge  of  share  of  stock  perfect  by  sim- 
ple delivery  of  certiticate,  without  notice  to 
corporation  and  without  regard  to  by- 
laws. 33  A.  1286,  Pitot  vs.  Johnson;  31  A. 
149,  Factors'  and  Traders'  Insurance  Co. 
vs.  Marine  Dry  Dock  Co. ;  46  A.  76,  Kern 
vs.  Day. 

Pledge  accompanied  by  actual  delivery 
need  not  be  recorded  30  A.  943,  Helm  vs. 
Meyei,  Wets  &  Co. 

Pledge  of  stock  (only  transferable  on 
book)  of  company)  complete  by  mere  de- 
livery of  certificate,  without  transfer  on 
books.  30  A.  714,  Blouin  vs.  Liquidators ; 
30  A.  1380,  Smith  vs.  Live  Stock  Landing^ 
and  Slaughterhouse  Co. 

Rule  is  otherwise  in  other  States.  12 
Fed.  Rep.  686,  Nisbit  vs.  Bank  and  Trust 
Co. 

Pledge  of  shares,  bonds,  promissory  notes 
valid  by  mere  delivery.  36  A.  1173^  Ribet 
vs.  Bataille. 

For  pledge  of  warehouse  receipt.  See 
Act  72  of  1876. 

Regulating  issue  of  public  warehouse 
receipt.  See  Act  166  of  1888;  49  A.  716, 
Hollon  &  Winn  vs.  Hubbard;  61  A.  837^ 
Chambers,  Holton  &  Winn  vs.  Hubbard. 


Art.  3159  [3126].  Pledges  to  Banks.  Nevertheless,  the 
acts  of  pledge  in  favor  of  the  batiks  of  this  State  shall  be  consid- 
ered as  forming  authentic  proof,  if  they  have  baen  passed  by  the 
cashiers  of  those  banks  or  their  branches,  and  contain  a  description 
of  the  objects  given  in  pledge,  in  the  manner  directed  by  the  pre- 
ceding article. 


1  A.  443;  22  A.  107;  Act  No.  38  of  1829,  p.  136. 


This  article  gives  cashiers  quo  ad  hoc 
powers  of  notaries.  2  R.  279,  Robinson  vs. 
Shelton. 

But  they  must  pursue  the  .forms  of  law. 
Id. 

Chattel  mortgage  with  reservation  to 
mortgagor  to  dispose  of  goods,  in  store,  he 
iceepiog  up  the  stock,  is  illegal.  Not  cured 
by  Ukiog  possession.    20  Fed.    Rep.   183, 


8. 


Wells  vs.  Langbein.    But  see  120    U. 
556,  People's  Saving  Bank  vs.  Bates. 

Consignee  has  pledge  on  goods  fron> 
moment  of  delivery  of  bill  of  lading  to  car- 
rier superior  to  vendor's  privilege.  23  A  ► 
1185,  Florsheim  Bros.  vs.  Howell. 

Pledge  of  capital  stock  perfect  by  simple 
delivery.  33  A.  1286,  Pitot  vs.  Johnson  et 
al. 
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Op  Pawn. 


Art.  3163. 


Art  3160  [3127].  Pledge  of  Credit  not  Negotiable; 
Notice.  When  the  thing  given  in  pledge  consists  of  a  credit  not 
negotiable,  to  enable  the  creditors  to  enjoy  the  privilege  above  men- 
tioned it  is  necessary,  not  only  that  the  proof  of  the  pledge  be  made 
by  an  authentic  act  or  by  act  under  private  signature,  duly  recorded, 
but  that  a  copy  of  this  act  shall  have  been  duly  served  on  the  debtor 
of  the  credit  given  in  pledge. 

3166;  3168;  C.  N.  2075;  2  L.  361,  386;  17  L.  190;  R.  S.  335. 


Pledge  of  stock  valid  by  simple  delivery 
40  A.  155,  Mineral  Water  Co.  vs.  Deblieux. 


Delivery  is  of  the  essence  of  this  species 
of  contract.  19  A.  20,  Foltier  vs.  Scbroeder 
&  Scbreiber. 


Art  3161  [3128].  Pledge  of  Note  or  Obligation  to  Order 
or  Bearer;  Indorsement.  On  the  other  hand,  this  notification  of 
the  act  of  pledge  to  the  person  owing  the  debt  pledged,  shall  not 
be  necessary,  if  the  debt  is  evidenced  by  a  note  or  other  instrument, 
payable  to  the  bearer  or  to  order ;  because  in  that  case  it  will  sufl&ce 
that  the  note  or  instrument  shall  have  been  indorsed  by  the  per- 
son pledging  it,  to  invest  the  creditor  with  the  privilege  above  men- 
tioned.   • 

8.  X.  S.  373,  King  vs.  Gayoso;  2643;  3156:  14  L.  462;  17  L.  190;  2  A.  338:  21 
A.  655. 

Notice— promissory  note.    2  L.  366,  Dev-  I      Must  be  endorsed.    2   R.  279,  Robinson 
lln  vs.  His  Creditors.  |  vs.  Shelton. 


Art.  3162  [3129].  Posesssion  of  Pledge  or  Third  Person 
for  Him.  In  no  case  does  this  privilege  subsist  on  the  pledge^ 
except  when  the  thing  pledged,  if  it  be  a  corporeal  movable  or  the 
evidence  of  the  credit  if  it  be  a  note  or  other  instrument  under  pri- 
vate signature,  has  been  actually  put  and  remained  in  the  posses- 
sion of  the  creditor,  or  of  a  third  person  agreed  on  by  the  parties. 

2212;  38  A.  973,  Weenis  vs.  Delta  Moss  Co. ;  38  A.  866,  Jacquet  vs.  Creditors;  32  A. 
A.  1262,  Conger  vs.  City  of  New  Orleans;  C.  X.  2076;  2  R.  279,  Robinson  vs.  Shelton;  2 
A.  338,   Fiui^er  vs.  Bullard;  8  Wbeaton,  174;  1  L.  474;  1  A.  340;  6  A.  517;  19  A.  364. 

Third  person  must  Icnow  and  accept  the 
trust.    46  A.  1036,  Succession  of  Lanaui. 


Pledged  property  is  subject  to  seizure  by 
creditors.    34  A.  389,  Homer  vs.  Denis. 

Pledgee  in  consequence  of  his  possession 
can  take  thing  to  domicil  of  debtor  and 
there  enforce  pledge.  9  A.  231,  Thorn  et  al. 
vs.  Tyson. 

Pledgee  may  hold  through  third  person 
named  by  both.  33  A.  973,  Weems  vs.  Delta 
Moss  Co. 


Delivery  essential.  19  A.  20,  Foltier  vs. 
Scbroeder  and  Scbreiber;  96  U.  S.  476, 
Casey  vs.  Cavoroc. 

Agency,  Acts  of  agent  as  to  pledge  bind- 
ing on  principal.  42  A.  690,  Peters  et  al.  vs. 
Pacific  Guano  Co. 

A  pledge  Is  not  impaired  when  posses- 
sions  by  pledgee  parted  with  only  to  a  third 
person  by  understanding  between  the  par- 
ties.    Ibid. 


Art.  3163  [3130].  Pledge  of  Several  Things;  Partial 
Payment.  When  several  things  have  been  pawned,  the  owner 
can  not  retake  one  of  these  without  satisfying  the  whole  debt, 
though  he  offers  to  pay  a  certain  amount  of  it  in  proportion  to  the 
thing  which  he  wishes  to  get. 
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Art.  3164. 


Civil  Code  of  Louisiana. 


Art.  3164  [3131].  Complete  Payment  Due.  The  cred- 
itor who  is  in  possession  of  the  pledge,  can  only  be  compelled  to 
return  it,  but  when  he  has  received  the  whole  payment  of  the 
principal  as  well  as  the  interest  and  costs. 


O.  N.  2082. 


Syndic canDOt  demand  pledge,  buthe  may 
take  steps  to  see  if  there  is  a  residuum.  40 
A.  H7,  Rensbaw  vs.  His  Creditors. 

Creditors  of  pledgeor  may  force  judicial 
sale  of  pledge.  34  A.  889,  Homer  vs.  Den- 
nis etals;  31  A.  86ft,  Ange  vs.  Variol;  81 
A.  87ft,  Pickens  vs.  Webster;  38  A.  653, 
Kirkpatrick  &  Co.  vs.  Oldham;  36  A.  440, 
Bonrg  vs.  Lopez. 

But  pledge  can  not  l>e  sold  for  less  than 


the  pledgee's  claim. 
Gantier  &  Godchaux 


35  A.  205,  Bier  vs. 


Pledgeor's  cession  of  property  does  not 
affect  pledge's  right  or  retention  and  sale 
of  thing  pledged.  38  A.  864.  Jacqnet  vs. 
Creditors;    1  A.  81,  Rasch  vs.  Creditors; 

94  U.  S.  734,  Jorome  vs  MoCarter;  9ft  U. 
S.  764,  Yeatman  vs.  Savings  Institution. 

Pledgee  may  purchase  at  a  judicial  sale 
of  thing  pledged.  37  A.  3  )9,  Adams  A  Co. 
vs.  Coons. 


Art.  3165  [3132].  Sale  of  Thing  Pledged.  The  creditor 
can  not,  in  case  of  failure  of  payment,  dispose  of  the  pledge,  but 
when  there  have  been  pledges  of  stock,  bonds  or  other  property, 
for  the  payment  of  any  debt  or  obligation,  it  shall  be  necessary 
before  such  stocks,  bonds,  or  other  property  so  pledged  shall  be 
sold  for  the  payment  of  the  debt  for  which  such  pledge  was  made, 
that  the  holder  of  such  pledge  be  compelled  to  obtain  a  judgment 
in  the  ordinary  course  of  law,  and  the  same  formalities  in  all  re- 
spects shall  be  observed  in  the  sale  of  property  so  pledged  as  in 
ordinary  cases ;  but  in  all  pledges  of  movable  property,  or  rights, 
or  credits,  stocks,  bonds,  or  other  movable  property,  it  shall  be  law- 
ful for  the  pledger  to  authorize  the  sale  or  other  disposition  of  the 
property  pledged,  in  such  manner  as  may  be  agreed  upon  by  the 
parties  without  the  intervention  of  courts  of  justice  ;  provided, 
that  all  existing  pledges  shall  remain  in  force  and  be  subject  to 
the  provisions  of  this  act. 

(As  amended  and  re-enacted  by  Act  9  of  1872,  p.  36.)  3178;  C.  N.  2078;  11  A.  223; 
R.  S.  2907;  30  A.  1007;  31  A.  439;  Acts  1852,  No.  25,  p.  15,  Sec.  4;  Acts  1861,  No.  96,  p. 
61;  Acts  1866,  No.  138,  p.  267,  Sec.  4. 


Where  there  is  a  sale  with  right  of 
redemption  at  expiration  of  term  title  rests 
in  the  pledgee  withoat  a  judgment.  36  A. 
466,  Pomez  vs.  Oamors. 

.  Prescription.— As  long  as  the  pledge 
continues  in  existence  whatever  be  the  time 
elapsed  since  maturity,  the  defense  of  pre- 
scription can  not  be  pleaded.  34  A.  776, 
Forstall  vs.  Assn.  of  Planters;  21  A.  128; 
22  A.  107;  23  A.  293;  33  A.  1444,  Latiolais 
vs  Citizens  Bank;  32  A.  1262,  Conger  vs. 
City  of  New  Orleans;  100  U.  S.  450,  Case 
vs.  Bank;  L.  13,  T.  7.  1135,37. 

This  article  fflves  the  ri^ht  to  elect  to 
defendant,  only  In  case  plaint'ff  prays  to 
have  property  adjudicated  to  him.  8  R.  10, 
Florance  vd.  Greene. 


Pactum  commisBorium  is  here  prohibited 
but  is  admissible  in  all  other  contracts. 
3Iack.  178  &  223  (§  331  <&  §  437). 

Pledeee  may  sell  under  judgment,  though 
authorued  to  sell  at  private  sale.    35  A. 
'  520,  Friedlander  vs.  Schmalinski. 

Powers  of  attorney   to  transfer  not  re- 
I  vocable  by  death.    3027. 

Act  9  of  1872  makes  valid  private  sale  in 
I  manner  agreed  upon,  without  judicial  in- 
tervention.   27  A.  472,  Louisiana  Savings 
Bank  vs.  Bussey. 

'  Irregular  sale  by  pledgee  tacitly  approved 
,  by  settlement  of  pledgor  for  prooeeds.  35 
I  A.  1161,  Lafltte,  Dufllho  &  Co.  vs.  God- 
I  chaux. 
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Of  Pawn.  Art.  3170. 

Art.  3166  [3133].  Ownership  of  Pledgeor.  Until  the  debtor 
be  divested  from  his  property  (if  it  is  the  case),  he  remains  the 
proprietor  of  the  pledge,  which  is  in  the  hands  of  the  creditor  only 
as  a  deposit  to  secure  his  privilege  on  it. 

C.  N.  2079  (lit.);  Pothier  NantUsein8n%  n.  22;  Rogron  C.  X.  2079  and  notes. 

Pledgee  of  notes  secured  by  mortgage  |  Of  the  effect  of  rente  a  remerS  to  secure 

may  sue  in  bis  own  name.    39  A.  321,  Ale-  i  antecedent    debt.    42    A.  395,    Payne    vs. 

cbanics  and    Traders'    Insurance    Co.   vs.  I  Habbard;  2507. 
Lozano. 


Liability  of  parties  for  neglect.    43  A. 
389,  Chaffe  &  Co.  vs  Purdy. 


One  who  transfers  in  pledge  as  collateral 
still  has  power  of  protecting  his  rights 
against  the  maker.  49  A.  1230,  O'Kelly  vs. 
Ferguson. 


Art.  3167  [31341.  Creditor's  Responsibility  for  Loss; 
Debtor's  Responsibility  for  Expenses.  The  creditor  is  an- 
swerable agreeably  to  tlie  rules  which  have  been  established  under 
the  title  :  0/  Conventional  Obligations^  for  the  loss  or  decay  of 
the  pledge  which  may  happen  through  his  fault. 

On  his  part,  the  debtor  is  bound  to  pay  to  the  creditor  all  the 
useful  and  necessary  expenses  which  the  latter  has  made  for  the 
preservation  of  the  pledge. 

1908;  2165;  3177;  3217,  Sec.  6;  C.  X.  2080;  1  A.  344. 

Pledgee  can  not  repledge,  and  is  liable 
for  loss  if  he  does.  29  A.  329,  Laloire  vs. 
Wlltz  &  Co. 

Art.  3168  [3135].  Fruits  of  Thing  Pledged.  The  fruits 
of  the  pledge  are  deemed  to  make  a  part  of  it,  and  therefore  they 
remain,  like  the  pledge,  in  the  hands  of  the  creditor;  but  he  can 
not  appropriate  them  to  his  own  use ;  he  is  bound,  on  the  contrary, 
to  give  an  account  of  them  to  the  debtor,  or  to  deduct  them  from 
what  may  be  due  to  him. 

Art.  3169  [3136].  Interest  on  Claim  IMedged.    If  it  is  a 

credit  which  has  been  given  in  pledge,  and  if  this  credit  brings 
interest,  the  creditor  shall  deduct  this  interest  from  those  which 
may  be  due  to  him ;  but  if  the  debt,  for  the  security  of  which  the 
claim  has  been  given,  brings  no  interest  itself,  the  deduction  shall 
be  made  on  the  principal  of  the  debt. 

C.  N.  2081  (substantial};  Pothier  Nantissement,  n.  23,  35  et  3t}. 

Art.  3170   [3137].  Collection  of  Claim  Pledged.    If  the 

credit  which  has  been  given  in  pledge  becomes  due  before  it  is 
redeemed  by  the  person  pawning  it,  the  creditor,  by  virtue 
of  the  transfer  which  has  been  made  to  him,  shall  be  justi- 
fied in  receiving  the  amount,  and  in  taking  measures  to  recover  it. 
When  received,  he  must  apply  it  to  the  payment  of  the  debt  due  to 
himself,  and  restore  the  surplus,  should  there  be  any,  to  the  person 
from  whom  he  held  it  in  pledge. 

316-);  36  A.  624;  49  A.  1238,  O'Kelly  vs.  Ferguson. 
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Art.  3171.  Civil  Code  of  Louisiana. 


Pledgee  of  a  mortfi^age  note  may  Issae 
executory  process  for  whole  amount.  39 
A.  321,  Insurance  Co.  vs.  Lozano. 

Pledgee  may  sue  in  his  own  name  or  for 
use  of  pledgeor  on  pledged  note.  36  A. 
267,  Chaffee  &  Sons  vs.  DuBose;  33  A.  624, 
Bank  of  Lafayette  vs.  Bruff;  30  A.  714, 
Blouin  vs.  Liquidators;  28  A.  419,  Ducasse 
vs.  Keyser  et  al.;    39  A.  322,  Insurance 


collaterals.   30  A.  714,  Blouin  vs.  Liquida- 
tors. 

Where  pledgee  of  mortgage  note  sells 
mortgaged  property  for  less  than  note,  and 
then  resells  for  more  than  note,  he  be- 
comes liable  only  for  amount  of  note.  30 
A.  1060,  Richardson  vs.  Mann. 

As  a  means  to  recovery,  pledgee  may 
convert  legislative  warrants  into  auditor's 


Company  vs.  Lozano;  21  A.  3,  Succession  I  warrants.  29  A.  260,  Carr  vs.  Louisiana 
of  Dolhonde.  j  National  Bank. 

Pledgee  can  without  pledgeor's  consent 

Pledgee  is  bound  to  credit  his  debt  with      institute    executory    process    on   pledged 

only  net  amount  collected  by  him  from  !  notes.  36  A.  257,  Chaffe&Sons  vs.  DuBose. 

Art.  3171  [3138].  Division  of  Pledge  Among  Heirs.  The 

pawn  can  not  be  divided,  notwithstanding  the  divisibility  of  the 
debt  between  the  heirs  of  the  debtor  and  those  of  the  creditor. 

The  debtor's  heir,  who  has  paid  his  share  of  the  debt,  can  not 
demand  the  restitution  of  his  share  in  the  pledge,  so  long  as  the 
debt  is  not  fully  satisfied 

And  respectively  the  heir  of  the  creditor,  who  has  received  his 
share  of  the  debt,  can  not  return  the  pledge  to  the  prejudice  of  those 
of  his  coheirs  who  are  not  satisfied. 

21U9;  C.  N.  2083;  Pothler  Nantlssement,  n.  44,  45. 

Art.  3172  [3139].  Surplus  or  Deficiency  in  Case  of  Sale. 

If  the  proceeds  of  the  sale  exceed  the  debt,  the  surplus  shall  be 
restored  to  the  owner  ;  if,  on  the  contrary,  they  are  not  sufficient  to 
satisfy  it,  the  creditor  is  entitled  to  claim  the  balance  out  of  the 
debtor's  other  property. 

Art.  3173  [3U0].  Theft  of  Pledge  by   Pledgeor.    The 

debtor  who  takes  away  the  pledge  without  the  creditor's  consent, 
commits  a  sort  of  theft. 

Art.  3174  [3141].  Deceit  by  Pledgeor  as  to  Substance 
or  Quality.  When  the  creditor  has  been  deceived  on  the  sub- 
stance or  quality  of  the  thing  given  in  pledge,  he  may  claim  another 
thing  in  its  stead,  or  demand  immediately  his  payment,  though  the 
debtor  be  solvable. 

Pledgee  of  public  securities  after  matu-  I  34   A.  1119,  Stera  Bros.  V8.  Uermania  Na- 
rlty  acquires  only  the  title  of  the  pledgor.  |   tiooal  Bank. 

Art.  3175  [3142],  Prescription.  The  creditor  can  not 
acquire  the  pledge  by  prescription,  whatever  may  bs  the  time  of  his 
possession. 

3520. 

Tlie  action  of  the  pledgee  seems  to  con- 
tinue so  long  as  he  holds  the  thing  pledged, 
o  Savigny.  ^6. 
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Of  Antichresis. 


Art.  3179. 


CHAPTER  3. 


Of  Antichresis. 

Art.  3176  [3143].  Creditor's  Rights.  The  antichresis 
shall  be  reduced  to  writing. 

The  creditor  acquires  by  this  contract  the  right  of  reaping  the 
fruits  or  other  revenues  of  the  immovables  to  him  given  in  pledge, 
on  condition  of  deducting  annually  their  proceeds  from  the  interest, 
if  any  be  due  him,  and  afterwards  from  the  principal  of  his  debt. 


7  A.  682;    2  Zaeh.  75,  §436;    C.  N.  2085;    10  L.  330,  Montgomery  vs.  Russel ; 
Peters  351,  Edward  LlTlngston,  Executrix,  vs.  Ben  Story. 


11 


A  sale  a  remere,  which  divides  the  price 
which  was  for  an  antecedent  debt,  to  be  re- 
turned in    tAO  instalments,  is  pignorative 


and  amounts  to  an  antichresis. 
Payne  vs.  Habbard. 


42  A. 


Art.  3177  [3144].  Taxes  and  Repairs.  The  creditor 
is  bound,  unless  the  contrary  be  agreed  on,  to  pay  the  taxes,  as 
well  as  the  annual  charges  of  the  property  which  have  been  given 
to  him  in  pledge. 

He  is  likewise  bound,  under  penalty  of  damages,  to  provide 
for  the  keeping  and  useful  and  necessary  repairs  of  the  pledged 
estate,  saving  himself  the  right  of  levying  on  their  fruits  and  reve- 
nues all  the  expenses  respecting  such  charges. 

C.  N.  2086;  7  A.  526;  Pothier  Xantissement,  n.  51. 

Art-  3178  [3145].  Reclamation  by  Debtor;  Abandon- 
ment by  Creditor.  The  debtor  can  not,  before  the  full  payment 
of  the  debt,  claim  the  enjoyment  of  the  immovables  which  he  has 
given  in  pledge. 

But  the  creditor  who  wishes  to  free  himself  from  the  obliga- 
tions mentioned  in  the  preceding  articles,  may  always,  unless  he 
has  renounced  this  right,  compel  the  debtor  to  retake  the  enjoy- 
ment of  his  immovable. 

C.  N.  2087;  Pothier  du  :Nanti8sement,  n.  29,  38. 


Art.  3179  [3146].  Judicial  Foreclosure  of  Antichresis. 

The  creditor  does  not  become  owner  of  the  pledged  immovable  by 
failure  of  payment  at  the  stated  time  ;  any  clause  to  the  contrary 
is  null,  and  in  this  case  it  is  only  lawful  for  him  to  sue  his  debtor 
before  the  court  in  order  to  obtain  a  sentence  against  him,  and  to 
cause  the  objects  which  have  been  put  in  his  hands  in  pledge  to  be 
seized  and  sold. 

31 G5;  C.  N.  2088,  Pothier  du  Nantissement,  n.  25. 

Whan  vente    a  remere  is    similar  to  an  I 
antichresis.  42  A.  49S,  Payne  vs.  Habbard.   | 
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Abt.  3041. 


Civil  Code  of  Louisiana. 


Art.  3180    [3147].    Fruits    and    Revenues:  Interest. 

When  the  parties  have  agreed  that  the  fruits  or  revenues  shall  be 
compensated  with  the  interest,  either  in  whole  or  only  to  a  certain 
amount,  this  covenant  is  performed  as  every  other  which  is  not 
prohibited  by  law. 

C.  N.  2089  (lit). 

Art.  3181  [3148].  Privileges  and  flortgages.  Every  pro- 
vision, which  is  contained  in  the  present  title  with  respect  to  the 
antichresis,  can  not  prejudice  the  rights  which  third  persons  may 
have  on  the  immovable,  given  in  pledge  by  way  of  antichresis, 
such  as  a  privilege  or  mortgage. 

The  creditor,  who  is  in  possession  by  way  of  antichresis  can  not 
have  any  right  of  preference  on  the  other  creditors ;  but  if  he  has 
by  any  other  title,  some  privilege  or  mortgage  lawfully  established 
or  preserved  thereon,  he  will  come  in  his  rank  as  any  other  credi- 
tor. 

3399;  C.  N.  2091,  Potb  Naatlssement,  n.  26;  42  A.  397,  Payne  vs.  Habbard 

A  mortgage  in  favor  of  one  creditor  not  I  operates  upon  tbe  frnits  wbich  tbe  creditor 

put  into  action  by  Jieri  facias  or  writ  of  |  bolding  it  is  thereby  authorized  to  gather. 

seizure  may  coexist  with  an  antichresis  in  Tbe  mortgage  affects  the  land.    7  A.  314, 

favor  of  another  creditor.    The  antichresis  |  Pickersgin  vs.  Brown. 


TITLE  XXL 


OF  PRIVILEGES, 


CHAPTER  1. 
General  Provisions. 

Art.  3182  [3149].  Debtor's  General  Liability.  Whoever 
has  bound  himself  personally,  is  obliged  to  fulfill  his  engagements 
out  of  all  his  property,  movable  and  immovable,  present  and  future. 

2092  (lit.);   19  Duranton,  24,  §  20;  3  Toul.  58;  4  Toul.  542;   7  Toul.  120;  14 


C.N 
Toul.  233. 


No  mortgage  or  privilege  can  be  extended 
by  analogy  to  similar  cases.  18  L.  70,  Hoff- 
man vs.  Laurans. 

Privileges  exist  only  where  the  law  ex- 
pressly allows  them.  1  R.  21,  Whatley  vs. 
Austin. 

Privileges  strictl  juris.  37  A.  857,  Citi- 
zens' Banlt  vs.  Maureau ;  17  L.  158,  Grant 
vt.  Fiol;  18  L.  72,  Hoffman  vs.  Laurans. 

Consequences  of  this  principle.  Que 
celui  qui  s'oblige,  oblige  le  sien.  2  Zach. 
340,  Sec.  581  and  Sec.  582. 


Prescription  of  tax  privileges  as  dis- 
inguished  from  mortgages.  34  A.  17S, 
Slate  ex  rei.  Jackson  vs.  Recorder  of 
Mortgages. 

Priority  in  time  is  not  a  ground  of 
preference.  **La  raison  et  que  les  creancier 
personnels  n^acquierent  aucun  droit  actnel 
sur  les  Mens  de  leur  debiteur;  lis  peuvent 
seulement  les  saislr  quand  le  debiteur  ne 
paye  pas  ce  quUl  doit,  cest  a  dire  quand  il 
tombe  en  deconfiture ;  a  ce  momeat  toua 
peuvent  agir,  meme  ceux  qui  n'out  qu'ime 
creance  k  terme  pusque  la  deconfiture  en- 
traine  la  decheance  du  terme. -^  29  Lau- 
rent 815,  No.  279. 
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Op  the  Several  Kinds  of  Privileges 


Art.  3185- 


Art  3183  [8150].  Debtor's  Property  is  Common  Pledge. 
Causes  of  Preierence.  The  property  of  the  debtor  is  the  common 
pledge  of  his  creditors,  and  the  proceeds  of  its  sale  must  be  dis- 
tributed among  them  ratably,  unless  there  exist  among  the  cred- 
itors some  lawful  causes  of  preference. 

9  M.  316,  Cantleld  vs.  McLaughlin;  C.N.  2093  (lit.) ;  2  Dalloz.  Art.  2093, N.  1 ;  Trop. 
Privi.  et  Hvp.  X.  4;  16  L.  122;  1  A.  330;  24  A.  217;  4  Toul.  518;  6  Toul.  437;  7  Toul.  120; 
14Toul.  233;  28  A.  695. 


But  this  pledge  can  not  be  exercised 
unless  Ibe  contract  be  broken,  nor  until 
judgment  be  obtained  for  what  is  due  in 


consequence  of  its  breach.    1968;  15  A.  24^. 
Owens  vs.  Davis. 


Art.  3184  [3151 J  Causes  of  Preference. 

preference  are  privilege  and  mortgages. 

C.N.  2094  (lit.). 


Lawful  causes  of 


Art.  3185  [3152].  Privileges  Strict!  Juris.  Privilege  can 
be  claimed  only  for  those  debts  to  which  it  is  expressly  granted  in. 
this  Code. 

C.  p.  722,  724,  725;  17  L.  448;  18  L.  70,  331 ;  1  R.  21;  11  R.  279;  2  A.  774,  961;  8  A. 
189;  6  A.  112;  10  A.  430;  11  A.  702;  12  A.  800;  16  A.  107, 173;  8  K.  S.  615,  Morgan  vs.  Hi* 
Creditors. 

Renunciation  of  a  privilege  muBt  be  ex- 
press.    4  A.  313,  Baochus  vs.  Moreau. 

Interest  promised  on  a  privileged  dalm^^ 
is  not  therefore  privileged.  2  N.  8.  116,.- 
D'Auterive  vs.  Degruy. 

Privlleffes  are  stricti  juris  (37  A.  857,  861,  - 
Citizens' Banlt  vs.  Moreau.) 

And  are  created  by  law  not  by  contract.. 
Id.  33  A.  705.  See  State  vs.  Citizens'  Bank  ^ 
39  A.  53,  Morris  vs.  Lalaure. 


^^  Le  gage  comraun  dont  parle  Tart, 
differe  dn  ^(age  proprement  dit;  11  ne  con- 
fere  par  lui-meme  aucun  droit  exclusive  et 
privilegie."    Dalloz,  Art.  2093,  n.  1. 

Privileges  are  stricti  iuris.  2  A.  549, 
First  Municipality  vs.  Hall. 

Privileges  established  by  laws  of  other 
States  can  not  follow  property  here.  2  A. 
599,  Lee  vs.  His  Creditors. 


CHAPTER  2. 

Of  the  Several  Kinds  of  Privileges. 

Art.  3186  [3153].  Privilege  is  a  right,  whicli  the  nature  of 
a  debt  gives  to  a  creditor,  and  which  entitles  him  to  be  preferred 
before  other  creditors,  even  those  who  have  mortgages. 

3399;  C.  N.  2095  (lit.);  Troplong.  n.  25,  26,  27;  43  A.  245,  Labouisse  vs.  Orleans- 
Mnfg.  Co;  44  A.  560,  Leeds  A  Co.  vs.  Hardy;  44  A.  277,  Scoffield  &  Co.  vs.  Succession  of 
West;  47  A.  538,Wheelright  vs.  Canal  and  Transportation  Co. 


Privilege  may  be  exercised  in  any  parish. 
It  is  an  accessory  to  the  obligation;  but  it 
does  not  follow  that  the  remedy  in  rem  and 
the  remedy  ia  pe'sonam  are  inseparable. 
5  A.  352,  Henning  vs.  Steamer  St.  Helena. 

A  privilege  as  tacit  mortgage  exists  inde- 
pendently of  the  judgment.  18  L.  414, 
Bach  vs.  Tnogood;  10  R.  412,  Gustine  vd. 
Union  Bank. 

Privilege  is  distinct  from  mortgage.  4  A. 
814,  Bacchus  vd.  Moreau. 


Lapriorite  d'origine  est  sans  influence  sur 
le  rang  des  privileges.  1  Zach.  280,  Sec^ 
289. 


On  the  rank  of  privileges. 
Hypotheques,  pp.  25  to  29. 


See  Troplong 


A  privilege  primes  all  mortgages.  32  A. 
380,  Pedeaclaux  vs.  Legare. 

The  riffht  of  an  attorney  to  retain  hi» 
fees  out  of  money  collected  for  his  client,  i& 
like  the  solicitors  retaining  lien  in  chancery^ 
41  A.  365,  Butchers'  Union  vs.  Crescent  City 
Slaughterhouse  Co. 
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-Abt.  3053.  Civil  Code  op  Louisiana. 

Art.  3187  [3154].  Rank  of  Privileges.  Among  creditors 
who  are  privileged,  the  preference  is  settled  by  the  different  nature 
of  their  privileges. 

3191:  C.N.  2098  (lit.). 

Frivilegia  non  extempore  aestimantur  sed  I 
^ex  causa.    L.  42,  T.  6, 1.  17,  vol.  32.  | 

Art.  3188  [3155],  Concurrent  Privilges;  The  creditors 
■who  are  in  the  same  rank  of  privileges^  are  paid  in  concurrence, 
that  is  on  an  equal  footing. 

C.N.  2097  (lit.). 

Art.  3189.  [3156]  Property  Affected  by.  Privileges  may 
exist,  either  on  movables  or  immovables,  or  on  both  at  once. 

C.  N.  2099;  Pothier  Oblig.,  n.  187. 


CHAPTER  3. 

Of  Privileges  on  Movables. 

Art.  3190  [3157].  General  or  Special.  Privileges  are 
«ther  general  or  special  on  certain  movables. 

C.  N.  2100  (lit.);  Toth.  Oblig.,  n.  187. 

SECTION  1. 
Of  General  Privileges  on  Movables, 

Art.  3191  [3158].  General  Privileges  on  All  Hovables; 
Rank.  The  debts  which  are  privileged  on  all  the  movables  in 
general  are  those  hereafter  enumerated,  and  are  paid  in  the  fol- 
lowing order : 

1.  Funeral  Charges. 

2.  Law  Charges. 

3.  Expenses  of  Last  Sickness.  Charges,  of  whatever 
nature,  occasioned  by  the  last  sickness,  concurrently  among  those 
to  whom  they  are  due. 

4.  Servant's  Wages.  The  wages  of  servants  for  the  year 
past,  and  so  much  as  is  due  for  the  current  year. 

5.  Supplies  of  Provisions :  Boarding-House  and  Inn- 
keepers. Supplies  of  provisions  made  to  the  debtor  or  his  fam- 
ily, during  the  last  six  months,  by  retail  dealers,  such  as  bakers, 
butchers,  grocers ;  and,  during  the  last  year,  by  keepers  of  board- 
ing-houses and  taverns. 
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Op  Privileges  on  Movables. 


Art.  3195. 


6.  Clerks,  Secretaries,  etc.     The  salaries  of  clerks,  secre- 
taries, and  other  persons  of  that  kind. 

7.  Dotal  Rights  due  to  wives  by  their  husbands. 

1189;    3252;    3270;    C.N.  2101;    1  N.  S.  140,  Lauran  vs.  Hotz;   7R.  91;  3A.  42S; 
8  A.  42;  23  A.  45. 


Debts  which  are  privileged  on  all  mov- 
ables in  general  must  be  paid  in  the  order 
named  in  3191 ;  but  those  on  movables  and 
immovables  must  be  paid  in  the  order  spec- 
ified in  3252.  41  A.  209,  Succession  of 
Dulie. 

Funeral  expenses  chargeable  to  separate 
estate.  Husband  can  compensate  claim  of 
wife's  heirs  for  dower  against  funeral  ex- 
penses. 16  A.  103,  Lacour  vs.  Lacour;  9 
A.  107,  Succession  of  Smith. 


An  agent  selling  goods  in  another  State 
for  one-half  profits  and  to  bear  one-half  the 
losses,  is  not  a  clerk.  43  A.  428,  Brierre  & 
Sons  vs.  Creditors. 

No.  6  does  not  apply  to  foreman,  printer , 
etc.    20  A.  294,  Lewis  vs.  Patterson. 

No.  6  does  not  apply  to  reporters,  editors^, 
printers  or  carriers  for  a  newspaper  estab- 
lishment. 3  A.  428,  Stevens  vs.  Sawyer,  17. 
L.  438. 


§1. 


OF   FUNERAL  CHARGES. 


Art.  3192    [3159].     Funeral  Charges  are  those  whicfei 
are  incurred  for  the  interment  of  a  person  deceased 


The  Roman  law  allowed  an  action  ex 
quasi  contractu  for  the  recovery  of  these  ex- 
penses, and  that  although  the  manager  had 


been  forbidden  to  make  the  interment.  Bat 
the  funeral  should  be  in  proportion  to  the- 
means  of  the  deceased. 


Art.  3193  [3160[.  Id.  of  Insolvents.  If  the  property  of  the 
deceased  is  so  encumbered  as  not  to  suffice  for  the  payment  of  his 
creditors,  the  funeral  charges  may,  upon  the  request  of  any  of 
them,  be  reduced  by  the  judge  to  a  reasonable  rate,  regard  being 
had  to  the  station  in  life  which  the  deceased  held  and  which  his 
family  holds. 

Art.  3194  [3161].  Id.  Umited  to  $200.  But,  in  case  of 
the  reduction,  the  judge  can  never  allow  at  the  expense  of  the 
estate  on  any  account  whatever,  more  than  two  hundred  dol- 
lars for  all  the  expenses  occasioned  by  the  interment  of  the 
deceased. 

Funeral  expenses  in  insolvent  successions 
should  never  exceed  two  hundred  dollars. 
28  A.  149,  Succession  of  Hearing. 


§  n. 

OF   LAW   CHAKGES. 


Art.  3195  [3102].  Law  Charges  are  such  as  are  occasioned 
by  the  prosecution  of  a  suit  before  the  courts.  But  this  name 
applies  more  particularly  to  the  costs,  which  the  party  cast  has  ta 
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pay  to  the  party  gaining  the  cause.     It  is  in  favor  of  these  only 
that  the  laws  grants  the  privilege. 

Costs  iDcarred  before  and  after  tbe  con- 
'Curso  may  be  taxed.  17  L.  209,  Rousseau  vs. 
His  Creditors. 

Art.  3196  [3163],  What  are ;  Taxed  Costs.  The  creditor 
-enjoys  this  privilege,  not  with  regard  to  all  the  expenses  which  he 
is  obliged  to  incur  in  obtaining  judgment  against  his  debtor,  but 
with  regard  only  to  such  as  are  taxed  according  to  law,  and  such 
-as  arise  from  the  execution  of  the  judgment. 

C.  P.  652;  11  R.  28. 

Art.  3197  [3364].  Id.  Others.  The  cost  for  affixing  seals 
and  making  inventories  for  the  better  preservation  of  the  debtor's 
property,  those  which  occur  in  cases  of  failure  or  cession  of  prop- 
-erty,  for  the  general  benefit  of  creditors,  such  as  fees  to  law5'ers 
appointed  by  the  court  to  represent  absent  creditors,  commissions 
to  syndics  ;  and  finally,  costs  incurred  for  the  administration  of 
estates  which  are  either  vacant  or  belonging  to  absent  heirs,  enjoy 
the  privileges  established  in  favor  of  law  charges. 

1  A.  21 ;  10  L.  439,  Friend  vs.  Qrabam's  Administrator;  9  L.  85,  Cooley  vs.  Beauvais. 

•  Fee  of  attorney  for  absent  creditors  can  I  creditors.  46  A.  1356,  Andrus  vs.  His  Cred- 
^nly  be  paid  out  of  sums  recovered  for  sucb  I  itors. 

Art.  3198  [3165].  Costs  Not  Taxed.  Not  only  has  the  cred- 
itor  no  privilege  for  the  costs  which  are  not  taxed,  or  which  are  not 
included  among  those  mentioned  above,  but  he  has  no  right  to  de- 
mand them  even  from  the  debtor. 

48  A.  616,  Wheelrigbt  vs.  Canal  and  Transportation. 


§111. 

OF   EXPENSES  DURING  THE  LAST  SICKNESS. 

Art.  3199  [3166].  The  Last  Sickness  is  considered  to 
be  that  of  which  the  debtor  died ;  the  expenses  of  this  sickness  en- 
joy the  privilege. 

'  7R.  91. 

Art.  3200  [1167].  Chronic  Sickness.  But  if  the  sick- 
ness with  which  the  deceased  was  attacked  and  of  which  he  died, 
was  a  chronic  disease,  the  progress  of  which  was  slow  and  which 
only  occasioned  death  after  a  long  while,  then  the  privilege  shall 
only  commence  from  the  time  when  the  malad}''  became  so  serious 
as  to  prevent  the  deceased  from  attending  to  his  business  and 
confined  him  to  his  bed  or  chamber. 
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Art.  3201    [3168].      Id.     Privilege   Covers  One  Year 

Only.  However  long  the  sickness  may  have  lasted  after  arriving 
at  the  point  which  prevented  him  from  attending  to  his  affairs,  the 
privilege  granted  for  the  expense  it  has  occasioned,  can  only  ex- 
tend to  one  year  before  the  decease. 


Art.  3202  [3169].     Privileged  Expenses  Enumerated. 

The  expenses  of  the  last  sickness  comprehend  the  fees  of  phys- 
cians  and  surgeons,  the  wages  of  nurses,  and  the  price  due  to  the 
apothecary  for  medicines  supplied  by  him  to  the  deceased  for  his 
personal  use  during  his  last  illness. 


Pbjslcian's  bill,  under  Constitution  of 
1868,  must  be  recorded  to  preserve  tbe 
privilege.  31  A.  37,  Succession  of  Elliott. 

But  want  of  re^stry  can  not  be  objected 
to  for  first  time  m  Supreme  Court.  81  A. 
173,  Succession  of  Qollain. 


Apart  from  last  illness,  physician  has  lien 
on  crop  to  amount  of  fifteen  dollars,  con- 
current with  furnishers  of  supplies.  Act  129 
of  1880. 


Art.  3203  [3170].  Amount  Due  For.  The  accounts 
relating  to  these  expenses  must  be  fixed  by  the  judge,  in  case  of 
dispute,  after  hearing  testimony  as  to  the  value  of  the  services  ren- 
dered or  care  afforded,  or  as  to  the  true  value  of  the  medicines  sup- 
plied, unless  there  has  been  a  contract  between  the  parties,  in 
which  case  it  must  be  observed. 

Art.  3204  [3171].  Children  of  Debtor.  This  privilege 
subsists,  not  only  for  the  expenses  of  the  last  sickness  of  the 
debtor,  it  subsists  also  for  those  of  the  last  sickness  of  children, 
under  his  authority,  but  it  is  exercised  subject  to  the  rules  laid 
down  above. 

§  IV'. 

OF  THE  WAOE8  OF  SERVANTS. 


Art.  3205  [3172 J .  Servants  or  Domestics  are  those  who 
receive  wages,  and  stay  in  the  house  of  the  person  paying  and 
employing  them  for  his  service  or  that  of  his  family ;  such  are 
valets,  footmen,  cooks,  butlers,  and  others  who  reside  in  the 
house. 


6  A.  276. 

A  clerk  bas  a  privilege.  It  is  not  de- 
stroyed by  an  attacbmeDC.  1  R.  44?,  Tier- 
nan  T8.  Mnrrab;  8  A.  42,Succe88ion  of  ('aid- 
well;  3191  n.  6:  3214. 

Foreman  of  a  tailor  has  no  privilege.  1  N.  I 
S.  140,  Latnan  et  al.  vs.  Hotz.  ! 


A  day  laborer  at  a  saw-mill  used  to  have 
no  privilege.  17  L.  443,  Barbour  vs.  Dun- 
can.   But  now  they  have  for  30  days.    Act 

145  of  1888. 


Art.  3206  [3173].  Prescription  to  Privilege.    Domestics 
or  servants  must  make  a  demand  of  their  wages  within  a  year  from 
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the  time  when  they  left  service,  but  their  privilege  is  only  for  the 
year  past   and  so  much  as  is  due  for  the  present  year. 

3191.  Sec.  4. 

Art.  3207  [3174].  Wages  not  Prescribed.     As  to  the 

wages  of  preceding  years  which  may  be  due,  the  wages  may  be 
recovered,  if  there  is  any  balanced  account,  note  or  obligation  of 
the  debtor,  but  they  enjoy  no  privilege.  They  form  an  ordinary 
debt,  for  which  domestics  or  servants  come  in  by  contribution 
with-  other  ordinary  creditors. 

Prescription.    3534.  | 

§  V. 

OF  SUPPLIES  OF   PROVI8IOKS. 

Art.  3208  [3175].  Retail  Dealers  only  Have  Privilege- 
Such  supplies  of  provisions  as  confer  a  privilege,  are  those  which 
are  made  by  retail  dealers ;  that  is,  persons  keeping  an  open  shop, 
and  selling,  by  small  portions,  provisions  and  liquors. 

6  A.  276;  1  M.  168,  Bourcier  et  al.  vs.  Schooner. 

Lien  for  labor  on  logB  equal  to  that  of  I 
furnisher  of  supplies.    Act  10  of  1890.  | 

Art.  3209  [3176],  Six  Jlonths  Prescription  as  to  Retail 
Dealers.  Retail  dealers  who  have  furnished  such  supplies,  ought 
tc  demand  their  money  within  a  year  from  the  time  of  the  first  sup- 
ply ;  but  they  have  a  privilege  only  for  the  last  six  months,  and 
for  the  rest  they  are  placed  on  the  footing  of  ordinary  creditors. 

Art.  3210  [3177].  Wholesale  Dealers.  Dealers  by 
wholesale  in  provisions  and  liquors  do  not  enjoy  any  privilege  on 
the  property  of  their  debtor,  further  than  what  they  have  acquired 
by  mortgage,  or  by  a  judgment  duly  recorded. 

Art.  3211  [3178].    Person  Entitled  to  Privileges.    It 

is  not  keepers  of  taverns  and  hotels  alone,  who  are  comprehended 
in  the  term  masters  of  boarding  houses^  and  who  enjoy  a  privilege 
for  their  supplies,  but  all  persons  who  make  a  business  of  receiving 
persons  at  board  for  a  fixed  price. 

Art.  3212  [^179],    Id.    Teachers  and  Preceptors,  who 

receive  into  their  houses  young  persons  to  be  brought  up,  led  and 
instructed,  enjoy  the  same  privilege  which  is  given  to  keepers  of 
boarding  houses. 

Art.  3213  [3180].  Prescription  as  to  Boarding  House 
Keeper,  etc.  The  privilege  of  keepers  of  boarding  houses,  tav- 
erns, and  other  persons  comprised  in  this  class,  extends  to  the  last 
year  due,  and  so  much  as  has  expired  of  the  current  year. 
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§  VI. 

OF  THE  PBITILEGB  OF  CLERKS  AND  THAT  OF  WIVES  FOR  THEIR  DOWER. 


Art.  3214  [3181].  Prescription  as  to  Clerks,  etc.  Al- 
though clerks,  secretaries  and  other  agents  of  that  sort  can  not  be 
included  under  the  denomination  of  servants,  yet  a  privilege  is 
granted  them  for  their  salaries  for  the  last  year  elapsed,  and  so  much 
as  has  elapsed  of  the  current  year.  This  privilege,  however,  can 
not  be  enforced  until  after  that  of  the  furnishers  of  provisions. 


3254  and  note. 

Barkeeper  has  a  privilege, 
cession  of  Caldwell. 


8  A.  42,  Sue- 


Agent  selling  on  commission  with  a 
monthly  salary  not  a  clerk.  33  A.  973, 
Weems  vs.  Delta  Moss  Co. 


Art.  3215  [3182].    Wife's  Privilege  for  Dotal  Claims. 

The  privilege  granted  to  wives  on  the  movable  effects  of  their  hus- 
bands, exists  for  the  dotal  property  only,  and  can  only  be  enforced 
on  such  effects  as  were  in  the  husband's  possession  at  the  dissolu- 
tion of  the  marriage  or  copartnership. 

9  R.  142. 

This  privilege  is  on  dotal  and  not  para- 
phernal property.  2890;  8  R.  277,  Stofford 
A  Husband  vs  Dunwoodie. 


SECTION  2. 


Of  the  Privileges  on  Particular  Movables, 

Art.  3216  [3183] •  Particular  Privileges.  The  privileges 
enumerated  in  the  preceding  section,  extend  to  all  the  movables  of 
the  debtor,  without  distinction. 

There  are  some  which  act  only  on  particular  movables  and  no 
other ;  and  it  is  of  these  last  that  we  shall  treat  in  this  and  the  fol- 
lowing sections. 


Rank  of  privileges.    Act  89  of  1886,  p. 
127  (Sec.  3217). 

Recording  of  liens,  privileges  and  pledges 
on  crops.    Act  61  of  18tK),  p.  48. 

Laborer's    or   workingman*s    privilege. 
See  Act  184  of  1880. 


on  lumber  for  30  days.    Act  145  of  1888,  p. 
206. 

Privileges  on  timber  in  favor  of  furnisher 
of  supplies.    Acts  33  and  44  of  1882. 

Privilege  on  Louisiana  moss  in  favor  of 
pickers,  etc.    Act  154  of  1888. 


Privilege  in  favor  of  managers,  nieehan- 
Workmen  in  saw-mlUs  have  a  privilege  i  ics,  etc.,  in  saw-mills.    Act  145  of  1888. 


Art.  3217  [3184].  Id.  Enumeration  of:    The  debts  which 
are  privileged  on  certain  movables,  are  the  following  : 

1.     Overseer;    Plantation     Supplies    and    Advances. 

The  appointments  or  salaries  of  the  overseer  for  the  current 
year,  on  the  crops  of  the  year  and  the  proceeds  thereof ;  debts  due 
for  necessary  supplies  furnished  to  any  farm  or  plantation,  and 
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debts  due  for  money  actually  advanced  and  used  for  the  purchase  of 
necessary  supplies  and  the  payment  of  necessary  expenses  for  ^ny 
farm  or  plantation,  on  the  crops  of  the  year  and  the  proceeds 
thereof. 

2.  Workman  or  Article  Hade  or  Repaired.  The  debt 
of  a  workman  or  artisan  for  the  price  of  his  labor,  on  the  movable 
which  he  has  repaired  or  made,  if  the  thing  continues  still  in  his 
possession. 

3.  Rent ;  Laborers*  Wages.  The  rents  of  immovables 
and  the  wages  of  laborers  employed  in  working  the  same,  on  the 
crops  of  the  year,  and  on  the  furniture,  which  is  found  in  the  house 
let,  or  on  the  farm,  and  on  every  thing  which  serves  to  the  working 
of  the  farm. 

4.  Pledge.  The  debt,  on  the  pledge  which  is  in  the  cred- 
itor's possession. 

5.  Depositor.  That  of  a  depositor,  on  the  price  of  the  sale 
of  the  thing  by  him  deposited. 

6.  Expenses  of  Preserving  Thing.  The  debt  due  for 
money  laid  out  in  preserving  the  thing. 

7.  Price.  The  price  due  on  movable  effects,  if  they  are  yet 
in  the  possession  of  the  purchaser. 

8.  Innlceeper.  The  things  which  have  been  furnished  by 
an  innkeeper,  on  the  property  of  the  traveler  which  has  been  car- 
ried to  his  inn. 

9.  Carrier.  The  carrier's  charges  and  the  accessory  ex- 
penses, on  the  thing  carried,  including  necessary  charges  and  ex- 
penses paid  by  carriers;  such  as  taxes,  storage  and  privileged 
claims  required  to  be  paid  before  moving  the  thing;  and  in  case 
the  thing  carried  be  lost  or  destroyed  without  the  fault  of  the  car- 
rier, this  privilege  for  money  paid  by  the  carrier  shall  attach  to 
insurance  effected  on  the  thing  for  the  benefit  of  the  owner,  pro- 
vided written  notice  of  the  amount  so  paid  by  the  carrier  and  for 
whose  account,  with  a  description  of  the  property  lost  or  destroyed, 
be  given  to  the  insurer  or  his  agent  within  thirty  days  after  the 
loss,  or  if  it  be  impracticable  to  give  the  notice  in  that  time,  it  shall 
be  sufficient  to  give  the  notice  at  any  time  before  the  money  is  paid 
over. 

Crop  Privileges.  The  privilege  hereinbefore  granted  to  the 
overseer,  the  laborers,  the  furnishers  of  supplies  and  the  party  ad- 
vancing money  necessary  to  carry  on  any  farm  or  plantation,  shall 
be  concurrent  and  shall  not  be  divested  by  any  prior  mortgage, 
whether  conventional,  legal  or  judicial,  or  by  any  seizure  and  sale 
of  the  land  while  the  crop  is  on  it. 

The  privileges  granted  by  this  article,  on  the  growing  crop,  in 
favor  of  the  classes  of  persons  mentioned  shall  be  concurrent,  except 
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the  privilege  in  favor  of  the  laborer,  which  shall  be  ranked  as  the 
first  privilege  on  the  crop. 

(Amended);  49  A.  1241,  O'Kelly  vs.  Ferguson.    C.  X.  2102;   2  A.  874;  5  A.  646;  12 

A.  698;  13  A.  443;  16  A.  173,  805;  21  A.  471,  535;  23  A.  367,  469;  24  A.  76;  R.  S.  128,  440, 

441,  442;  2873;  Acts  1843,  No.  70,  p.  44;  Acts  1867,  No.  195,  p.  351;  7  A.  548,  Carter  vs. 
Baker. 


^^Tbat  all  privileges  and  pledges  on  crops 
granted  by  the  existing  laws  of  this  State 
shall  be  ranked  in  the  following  order  of 
preference,  viz : 

First.  Privilege  of  the  laborer. 

Second.  Privilege  of  the  lessor. 

Third.  Privilege  of  the  overseer. 

Fourth.  Pledges  under  Sec.  1  of  Act  No. 
66  of  1874.  in  order  of  recordation. 

Fifth.  Privilege  of  furnisher  of  supplies 
and  of  monev  and  of  the  physician'^  (Act 
89of  1886,  p.  127). 

Privileged  creditor  may  sequester,  but 
not  provisionally  seize  under  8217.  2  A. 
447,  Smith  vs.  Smith. 

No  subrogation  to  the  privilege  by  pay- 
ing. 21  A.  495,  Home  vs.  Whlled  &  Glbbs; 
12  A.  41,  Shaw  &  Zuntz  vs.  Knox;  13  A.  52, 
Shaw  vs.  Qrant. 

Privilege  on  moss  supplies,  laborers,  etc. 
Act  154  of  1888,  p.  214. 

Lien  In  favor  of  laborers,  cooks,  etc.  Act 
10  of  1890,  p.  8. 

Privilege  on  logs  and  forest  timber.  Act 
83  of  1882,  p.  47. 

'^Advances''  Include  not  only  necessary 
supplies,  but  also  ffoods  furnished  planta- 
tion store,  open  only  to  Ito  laborers.  84  A. 
511,  Cain  vs.  Pullen. 

Physician's  Hen  on  crops  or  wages  concur- 
rent with  supplies,  but  not  to  exceed  $15 
per  annum.    Act  129  of  1880,  p.  177. 

Privilege  extends  only  to  merchantable 
part  of  the  crop.  31  A.  244,  Citizens^  Bank 
vs.  Wlltz. 

Any  person  advancing  money  or  furnish- 
ing supplies  to  enable  another  to  deaden, 
cut,  haul,  Hoat,  raft  any  logs  or  forest  tim- 
lier  shall  have  a  privilege  upon  such  logs 
or  timber.    Act  88  of  1882,  p.  47. 

Privilege  under  Act  66  of  1874  for  pledge 
of  growing  crop  takes  precedence  over 
privilege  arising  from  H.  fa.  81  A.  486, 
Lalolre  vs.  Wlltz. 

Privilege  for  supplies  continued  till  12 
months  after  the  war.    Act  104  of  1861,  p. 

77. 

Under  this  act  privilege  covers  advances 
of  money  and  supplies  that  may  be  re- 
quired by  planter  unless  factor  knowingly 
advanced  for  other  purposes.    Id. 


Workmen  on  machinery  m  sugarhouse 
not  entitled  to  privilege  on  crops,  etc.,  sub- 
ject to  laborers'  privilege.  87  A.  71,  Saloy 
vs.  Dragon. 

Pledge  covers  payments  of  wages  due 
laborers  and  repairs  of  sugarhouse.    Id. 

The  artisan  may  retain  the  thing  until 
paid.  9  A.  254,  Gayarre  vs.  Tunnard ;  Trop. 
Priv.  et  High,  n.  257  and  264. 

Tobacco,  whiskey,  pipes,  cards,  perfum- 
ery, etc.,  are  not  necessary  supplies  for  a 
crop.    26  A.  658,  Stafford  vs.  Pearson  et  al. 

The  claim  for  advances  under  Act  66  of 
1874  must  be  recorded  as  required  by  Art. 
3274.    80  A.  1007,  Gay  &  Co.  vs.  Dalgre. 

Where  sale  is  made  and  overseer  remains 
with  purchaser,  he  has  no  privilege  on 
second  crop  for  balance  due  by  vendor  on 
the  first  crop.  12  R.  527,  Welsh  vs.  Shields. 

Contract  must  state  sum  to  be  advanced, 
and  as  against  third  person  privilege  valid 
only  to  that  sum.  30  A.  1332,  Gay  &  Co.  vs. 
Pike. 

Commission  merchant's  privilege  does 
not  attach  unless  he  has  either  the  actual 
or  constructive  possession  of  the  cotton.  9 
A.  581,  Hamilton  &  Co.  vs.  Campbell  et  al. 

Monev  advanced  to  planter  and  paid  by 
him  to  laborers  is  privileged  debt  on  crop. 
30  A.  1401,  Benton  vs.  Miuian. 

The  continuity  of  s^'rvlce  of  overseer.  8 
R.  216,  Succession  of  Johnson;  8  A.  277, 
Farrar  vs.  Rowley. 

Laborers  for  1872  have  no  privilege  on 
movables  bought  In  1873.  27  A.  283,  Suc- 
cession of  Dufossat. 

Privilege  for  supplies  does  not  attach  to 
a  subsequent  crop.  12  R.  527,  Welsh  vs. 
Shields;  12  A.  483,  McCutchon,  Howell  & 
Co.  vs.  Wilkinson;  18  A.  52,  Shaw  vs. 
Grant. 

Laborer  primes  factor  on  crop,  and  con- 
curs with  him  on  appurtenances.  37  A.  703, 
Montijo  vs.  Montijo;37  A.  73,  Saloy  vs. 
Dragon. 

Attorney  at  law  has  a  first  privilege  on 
judgment  obtained  by  him.    R.  S.  2897. 

Factor  can  not  compel  laborer  to  resort 
to  appurtenances  first.    Laborer  must  be 

Said  first  from  crop.    37  A.  703,  Montijo  vs. 
[ontijo. 
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Disburseraenta  made  by  eheriff  under 
seizure  to  gather  and  save  a  crop  are  privi- 
leged.   30  A.  1401,  Benton  vs.  Mahan. 

Overseer's  privilege  extends  to  crop  after 
gale ;  not  for  whole  year,  but  proport  on  of 
year  which  has  elapsed  before  the  sale.  15 
A.  665,  Scarborange  vs.  Stinson  &  White. 

Carrier  can  not  seize  good«  in  his  posses- 
sion, in  transit,  for  any  privileged  debt  save 
that  for  carrying.  35  A.  939,  Pharr  vs. 
Collins. 

Where  the  price  of  mules  purchased  for 
a  plantation  and  paid  by  a  third  person,  is 
reimbursed  by  a  draft  on  factor,  the  ad- 
vance will  be  privileged.  8  A.  276,  Farrar 
vs.  Rowley. 

By  Act  89  of  1886,  privileges  and  pledges 
on  crops  ranked  in  this  order :  Privileges 
of  (1)  laborer,  (2)  lessor,  (3)  overseer,  (4) 
pledges  under  Act  66  of  1874  in 
recorded. 


order  as 


Laborer's  superior  privilege  on  the  crop. 
37  A.  703,  Montljo  vs.  Montijo;  Act  1886, 
p.  127,  No.  187. 

Privilege  for  supplies  where  two  mer- 
chants furnish  one  after  the  other  in  the 
same  year.  34  A.  816,  Schmidt  &  Ziegler 
vs.  Kent  et  al. 

The  recording  of  Hens,  privileges  and 
pledges  on  crops.  Act .51  of  1890;  Act  44 
of  1&2;  Act  66  of  1874. 

See  Act  89  of  1886,  and  66  of  1874,  as  to 
recording  privileges  on  movables;  45  A. 
895,  Flower  &  King  vs.  Skipwith. 

A  twelve   months'  bond  with    vendor's 


privilege  primes  all  privileges  except  ex- 
penses of  sale.  41  A.  400,  Succession  of 
Rogers. 

Plaintiff's  privilege  as  lessor  on  sugar 
lost  because  he  did  not  seize  before  shTp- 
meot  or  within  fifteen  days.  43  A.  1078, 
Carroll  vs.  Banker. 

If  overseer  ceases  to  act  as  such,  but 
continues  to  act  as  agent,  he  loses  his 
privilege  for  the  time  ne  acts  as  agent.  3 
R.  216,  Succession  of  Johnson. 

Overseer  who  engages  for  one-fourth  of 
crop  can  claim  one- fourth  of  three-fourths 
seized  by  a  creditor  where  no  partition 
was  made,  and  he  is  not  confined  to  the 
one-fourth  not  seized.  12  R.  594,  Baudoin 
vs.  Nicholas. 


Overseer's   privilefl 

Slaoe  and  crop  is  sold 
•arrow. 


continues   though 
8  A.  183,  Welsh  V6, 


It  follows  proceeds  into  third  hands.  7 
A.  525,  Garcia  vs.  Garcia  et  al. 

Creditors  of  a  partnership  have  a  privi- 
lege on  partnership  effects.  2828. 

Seizure  and  sale  divests  privilege  for 
price  on  movable  effects.  9  A.  5,  Seignouret 
&  Co.  vs.  Gardanne. 

Five  days'  privilege  on  agricultural  pro- 
ducts on  sales  in  towns  ana  cities.  No.  63 
of  1890,  p.  51. 

Sugar  cane  syrup,  etc.,  sale.  Privilege  of 
vendors.  Act  27  of  1894,  p.  30. 

Advances  on  cotton  by  consignee  to  pay 
creditors  under  contract  creates  privilegre 
superior  to  attaching  creditor.  7  A.  386, 
Hopkins  vs.  Pratt. 


§  I. 


OF  TUB  PRIVILEGE  OP  THE  LESSOR. 

Art.  3218  [3185].  Lessor's  Privilege  or  Right  of  De- 
tention. The  right  which  the  lessor  has  over  the  products  of  the 
estate,  and  on  the  movables  which  are  found  on  the  placed  leased, 
for  his  rent,  is  of  a  higher  nature  than  mere  privilege.  The  latter 
is  only  enforced  on  the  price  arising  from  the  sale  of  movables  to 
which  it  applies.  It  does  not  enable  the  creditor  to  take  or  keep 
the  effects  themselves  specially.  The  lessor,  on  the  contrary,  may 
take  the  effects  themselves  and  retain  them  until  he  is  paid. 

2705  and  note;  2706;  2707;  2708;  2709;  3269;  4  in.  242;  1  R.  445;  30  A.  204;  9  m- 
187.  Paulding  vs  Ketty;  49  A.  1241,  O'Kelly  vs.  Ftrguson. 

Inferior  to  widow'8  privilege  27  A.  560, 
Succession  of  Rawls;  25  A.  431,  Succession 
of  Bouvet. 


Lessors  have  the  highest  order  of  privi- 
lege. 17  L.  443,  Barham  et  al.  vs.  Duncan's 
Curator;  2  A.  16,  Denniston  vs.  Mallard; 
31  A.  870;  23  A.  605,  Arick  vs.  Walsh  & 
Boisseau. 


Property  subject  to  lessor *8  Hen  may  be 
seized  by  ordinary  creditor  Subject  to  that 
lien.  27  A.  482,  Case  vs.  Kloppenburg;  31 
A.  870,  Fickens  vs.  Webster. 

No  lessor's  privilege  exists  where  pos- 
sessor pays  annually  in  lieu  of  rent  a  sum 
equal  to  interest  on  property.  36  A.  277, 
Frledler  vs.  Chotard. 
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Of  the  Privileges  on  Movables. 


Art.  3223. 


Art.  3219  [3186].  Enforcement  of.  The  privilege  of 
the  lessor  is  enforced  on  the  property  subject  to  it,  in  the  manner 
described  in  the  title :    Of  Lease. 

2709;  3256;  8267;  49  A.  1241,  O'Kelly  vs.  FergUBOD. 


This  prlf  ilege  need  not  be  recorded.  28 
A.  458,  Johnson  vs.  Tacnau;  28  A.  606, 
A  rick  YS.  Walsh  &  Boissean;  20  A.  268;  21 
A.  558;  22  A.  268;  24  A.  148. 


Privilege  limited  to  one  year  In  ease  of 
insolvency  or  death  of  lessee.  Act  128  of 
1894,  p.  168. 


OF  THE  PRIVILEGE  OF  THE  CREDITOR  ON  THE  THING  PLEDGED. 

Art.  3220  [3187].  Rights  of  Pledgee.  The  creditor  ac- 
quires  the  right  of  possessing  and  retaining  the  movables  which 
he  has  received  in  pledge,  as  a  security  for  his  debt,  and  may  cause 
it  to  be  sold  for  the  payment  of  the  same. 

Hence  proceeds  the  privilege  which  he  enjoys  on  the  thing. 

43  A.  1090,  Carroll  vs.  Bancker;  81  A.  870,  Pickens  vs.  Walter. 


Art.  3221  [3188].  Enforcement  of.  For  the  exercise  of 
this  privilege  it  is  necessary  that  all  the  requisites  stated  in  the 
title:  Of  Pledge,  should  be  fulfilled. 

Vendor  may  acquire  judicial  mortgage 
on  property  sold  by  him.  31  A.  36,  Succes- 
sion of  Elliot. 


§  III. 


OF  THE  PRIVILEGE  OF  A  DEPOSITOR. 


Art.  3222  [3189].  Depositor's  Privilege.  He  who  deposits 
a  thing  in  the  hands  of  another  still  remains  the  owner  of  it. 

Consequently  his  claim  to  it  is  preferred  to  that  of  the  other 
creditors  of  the  depositary,  and  he  may  demand  the  restitution  of 
it,  if  he  can  prove  the  deposit,  in  the  same  manner  as  is  required 
in  agreements  for  sums  of  money,  and  if  the  thing  reclaimed  be 
identically  the  same  which  he  deposited. 


3166;  8261;  9  L.  44;  18  A.  208. 

Depositor  may  claim  proceeds  if  he  can 
identify  them.  82  A.  110,  Succession  of 
Boisblanc. 

The  privilege  of  depositor  is  only  upon 
the  price  of  the  thing  where  it  has  heen 
sold.    1  R.  21,  Whatly  vs.  Austin. 

May  claim  in  the  hands  of  assigns.    2961. 

Money  has  no  earmarks.  9  L.  50,  Long- 
bottom*s  Executors  vs.  Bahcock;  17  L.  165, 


Stetson,  Avery  &,  Co.  vs.  Guroey ;  11  A. 
76,  Beaty  vs.  McLeod;  82  A.  110,  Succes- 
sion of  Boisblanc. 

3222  does  not  apply  to  sums  left  on  inter- 
est in  the  hands  of  another.  43  A.  426, 
Brierre  &  Sons  vs.  Their  Creditors. 

Principal  has  no  privilege  for  moneys 
collected  by  a/^entand  not  kept  separate. 
31  A.  814,  Succession  of  Stone. 


Art.  3223  [3190].   Id.  On  Price  of  Thing  Deposited.  If 

the  depositary  abuses  his  trust,  by  alienating  the  thing  confided  to 
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Abt.  3224.  Civil  Code  op  Louisiana. 

his  care,  or  if  his  heirs  sell  it,  not  knowing  that  it  had  been  given 
in  deposit,  the  depositor  retains  his  privilege  on  the  price  which 
shall  be  due. 

Depositor  may  claim  in  the  hands  of  the  I      Lessor's  privilege  superior  to  the  claim  of 
assignee  of  depositary.  2961.  |  depositary.  3260,3262. 

§  IV. 

OF  EXPENSES   INCDRKED  FOR  THE  PRESERVATION  OF  THE  THING. 

Art.  3224  [3191].  Expenses  of  Preservation.  He  who, 
having  in  his  possession  the  property  of  another,  whether  in  deposit 
or  on  loan  or  otherwise,  has  been  obliged  to  incur  any  expense  for 
its  preservation,  acquires  on  this  property  two  species  of  rights. 

3217.  Sec.  6;  8  N.  8.  669,  Martinez  vs.  Perez;  16  A.  208. 


This  covers  warehouseman's  privilege, 
which  is  superior  to  carriers  for  freight.  21 
A.  402,  Powers  &  Co.  vs.  Sixty  Tons  of 
Marble.  3262. 


Privilege  for  Iceeping  horses.  16  A.  208, 
Andrews  vs.  Crandell. 

Keeping   slaves.     15   A.    45,     Tom    vs. 
Ernest;  6  A.  362,  Hyams  vs.  Smith. 


Art,  3225  [3192].  Pledge  to  Secure*  Against  the  owner 
of  the  thing,  his  right  is  in  the  nature  of  that  of  pledge,  by  virtue 
of  which  he  may  retain  the  thing  until  the  expenses,  which  he  has 
incurred,  are  repaid. 

He  possesses  this  qualified  right  of  pledge,  even  against  the  cred- 
itors of  the  owner;  if  they  seek  to  have  the  thing  sold.  He  may 
refuse  to  restore  it,  unless  they  either  refund  his  advance,  or  give 
him  security  that  the  thing  shall  fetch  a  sufficient  price  for  that 
purpose. 

16  A.  208. 

Art.  3226.  [3193].   Privilege  to  Secure  Disbursements; 

Finally,  he  who  has  incurred  these  expenses  has  a  privilege  against 
these  same  creditors,  by  virtue  of  which  he  has  preference  over 
them  out  of  the  price  of  the  thing  sold,  for  the  amount  of  such 
necessary  charges  as  he  shall  have  incurred,  for  its  preservation. 
This  is  the  privilege  in  question  in  the  present  paragraph. 

16  A.  208. 

Workmen  in  gaw-miils  have  a  privileKe  on 
lumber  for  thirty  days.  Act  145  of  1888, 
p.  206. 

§  V. 

OP  THE   PBIVILEGB  OF  THE  VENDOR  OF  MOVABLE  EFFECTS. 

Art.  3227  [3194].  Vendor's  Privilege  on  Price  of 
Thing  Sold.  He  who  has  sold  to  another  any  movable  property, 
which  is  not  paid  for,  has  a  preference  on  the  price  of  his  property, 
over  the  other  creditors  of  the  purchaser,  whether  the  sale  was 
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Of  the  Privileges  on  Movables. 


Art.  3120. 


made  on  a  credit  or  without,  if  the  property  still  remains  in  the  pos- 
session of  the  purchaser. 

So  that  although  the  vendor  may  have  taken  a  note,  bond  or 
other  acknowledgment  from  the  buyer,  he  still  enjoys  the  privilege. 

Sale  of  Agricultural  Products  of  U.  5.  in  New  Orleans. 

Any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orleans,  shall  be  entitled  to  a  special  lien 
and  privilege  thereon  to  secure  the  payment  of  the  purchase  money, 
for  and  during  the  space  of  five  days  only,  after  the  day  of  delivery; 
within  which  time  the  vendor  shall  be  entitled  to  seize  the  same  in 
whatsoever  hands  or  place  they  may  be  found,  and  his  claim  for  the 
purchase  money  shall  have  preference  over  all  others.  If  the  ven- 
dor gives  a  written  order  for  the  delivery  of  any  such  products  and 
shall  say  therein  that  they  are  to  be  delivered  without  vendor's 
privilege,  then  no  lien  shall  attach  thereto. 

(Amended)  3249;  8263;  4  L.  222,  Thayer  vs.  Goodall;  10  L.  69,  Terry  vs.  Terry ; 
26  A.  6,  Harell  vs.  Parish;  26  A.  82,  Delgado  vs.  Wilbur;  18  A.  628;  7  A.  371 ;  11  R. 
140;  1  A.  80;  20  A.  646;  R.  S.  2872;  Acts  1865,  No.  298,  p.  863;  8217,  No.  7;  44  A.  20, 
Burdeau  vs.  Creditors;  47  A.  767,  Hewitt  vs.  Williams. 


^'That  any  person  who  may  sell  the  agri- 
"  ealtaral  products  of  the  United  States,  in 
**  any  chartered  city  or  town  of  this  State, 
''  shall  be  entitled  to  a  special  lien  and 
^^  privilege  thereon,  to  secure  the  payment 
'^  of  the  purchase  money  for  and  during  the 
'^  space  of  five  days  only  after  the  day  of 
**  delivery,  within  which  time  the  vendor 
^^  shall  be  entitled  to  seize  the  same  in 
"  whatsoever  hands  or  place  it  may  be 
^^  found,  and  his  claim  for  the  purchase 
**•  money  shall  have  preference  over  all 
^^  others,  and  especially  over  any  warehouse 
^^  privilege  or  claim  for  warehouse  charges, 
**  or  any  privilege  or  claim  by  the  holder  of 
*<  any  warehouse  receipt.  If  the  vendor 
"  gives  a  written  order  for  the  delivery  of 
^^  any  such  produce,  and  shall  say  therein 
''*'  that  it  is  to  be  delivered  without  vendor^s 
'*  privilege,  then  no  lien  shall  attach 
*'  thereto/'  (Act  63  of  1890,  p.  61 ;  Repeal- 
ing Act  166  of  1888,  and  all  conflicting 
laws);  8  M.  429;  38  A.  482,  McOan  vs. 
Bradley. 


Effect  of  novation, 
and  notes. 


renewals,  etc.  2190 


This  article  does  not  apply  to  vendor  of 
steamboat.  8287:  8  A.  41,  Scott  vs.  flis 
Creditors. 

Where  moveable  has  been  sequestered 
and  vendee  surrenders,  the  property  must 
be  given  up  to  the  syndic  to  be  sold,  but 
privilege  on  the  proceeds  is  retained.  19 
L.  93,  Duclerc  vs.  Crebassol. 

Sale  under  a  suspensive  condition  is  valid. 
47  A.  1466,  Baldwin  vs.  Young. 


Lost  if  property  is  sold  by  vendee. 
645,  Hayes  vs.  Crockett  et  al. 


7  A. 


Possession  chang^ed  by  warehouse  re- 
ceipts. 10  A.  16,  Hathaway  vs.  Kendall  <fe 
Co. 

Public  negotiable  warehouse  receipts  are 
Btricti  juris.  49  A.  716,  Holton  &  Winn  v^. 
Hubbard  &  Co.;  61  A.  887,  Chambers,  Hoi- 
ton  &  Winn  vs.  Hubbard  et  al. 


Vendor  may  sequester. 
&  Tivilier  vs.  Natili  et  al. 


14  L.  260,  Polo 


Vendor  may  give  parol  proof  of  conside- 
ration of  note  taken  for  purchase  price.    Id, 

Seizure  and  sale  under  wife's  judgment 
and  purchase  by  wife,  divests  privilege.  9 
A.  4,  Signouret  &  Co.  vs.  Gardanne. 

This  article  applies  to  insolvent  as  well 
as  solvent  debtors.  14  A.  89,  Converse  & 
Co.  vs.  Will  &Co.;  11  M.  278,  Millaudon 
vs.  New  Orleans  Water  Works  Co. 

When  vendee  agreed  not  to  sell  and  a 
subsequent  purchaser  assumed  the  price 
the  vendor's  lien  is  preserved  against  the 
property.    12  A.  418,  McCay  vs.  Chamblin. 

Where  a^nt  in  Louisiana  sells  locus  con- 
tractus in  Louisiana,  although  selection  of 
the  articles  sold  is  in  Ohio.  47  A.  1661, 
Erman  &  Cahn  vs.  Lehman;  43  A.  716, 
Newman  vs.  Cannon  et  al. 

Where  cotton  Ls  sold  nominally  for  cash 
and  security  is  taken,  lien  is  held  to  be  lost. 
30  A.  147,  Musson  vs.  Elliott. 

Furnisher  of  (movable)  vacuum  pan  ap- 
paratus for  sugar  house  acquires  no  prii^- 
lege  on  the  sugar  house  or  the  acre  of  land. 
38  A.  570,  Shakspeare,  Smith  &  Co.  vs. 
Ware;  38  A.  217,  Scannell  &  Lafaye  vs. 
Beauvais. 
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Art.  3228. 


Civil  Code  op  Louisiana. 


Where  a  thing  is  given  for  another  thing 
and  a  sum  of  money,  the  vendor's  prlvileffe 
exists  to  secure  the  sum  of  money.  34  A. 
1018,  Succession  of  Furnlss. 

Recording  in  conveyance  office  a  sale  of 
movables  Is  not  notice  to  third  persons 
equal  to  knowledge.  38  A.  482,  McCan  vs. 
Bradley. 

Our  courts  take  judicial  notice  that  no 
vendor's  privilege  on  movable!  exists  in 
common  law  States  unless  established  by 
statute.  34  A.  923,  Mclllvaine  &  Spiegel  vs. 
Legar§  et  al. 

Purchase  of  such  movables  as  mules  for 
plantation  does  not  destroy  vendor's  privi- 
lege by  impressing  upon  them  the  meta- 
physical character  of  immovables  by  des- 
tlnarton.  36  A.  182,  Shelly  vs.  Winder;  49 
A.  1044,  Walbum-Swenson  Co.  vs.  Darrell. 

Privilege  oontinues,  though  a  new  note 
be  taken  in  place  of  that  first  given,  both 
reciting  same  consideration.  34  A.  634, 
Bergeron  vs.  Patin;  32  A.  827,  Baker  vs. 
Frellsen. 

Planter  has  no  vendor's  privilege  on  pro- 
duce sold  for  cash.  26  A.  82,  Michel  vs. 
Kaiser  et  al. 

Vendor's  privilege  exists  on  movables, 
though  Impressed  with  fictitious  character 
of  Immovables  by  destination.  36  A.  182, 
Shelley  vs.  Winder;  34  A.  534,  Bergeron  vs. 
Patln;  32  A.  1286,  Carlln  vs.  Gordy ;  Trop. 
High  &  Prlv.,  n.  113;  12  A.  227,  Gary  vs. 
Burglueres,  overruled;  28  A.  752  Lapene  et 
al.  vs.  McCan  et  al. 

Where  payment  of  a  sum  due  by  a  vendor 
is  assumed  by  a  purchaser  as  part  of  the 
price  of  sale,  the  creditor  whose  debt  Is 
thus  assumed  is  entitled  to  claim  the  vend- 
or's privilege  when  seeking  payment  of  his 
debt.  34  A.  164,  De  L'Isle  vs.  Succession 
of  Mofes;  32  A.  825,  Baker  vs.  Frellsen. 

Unpaid  price  of  movables  sold  secured 
by  vendor's  privilege  unless  renounced.  88 
A.  482,  McCan  &  Sons  vs.  Bradley. 

As  to  loss  of  privilege  by  novation.  See 
2190  and  notes. 

Vendor's  privilege  waived  where  vendor 
accepts  security  for  balance  of  unpaid  pur- 
chase price.  30  A.  147,  Musson  &  Co.  vs. 
Elliott. 

Sale  of  agricultural  products  in  city  of 
New  Orleans,  privilege  for  five  days. 
Vendor's  privilege  lost  by  sale  of  property, 
but  continues  for  five  days  In  case  of  sale 
of  agricultural  products  In  New  Orleans. 
Id.  149. 


Vendor's  lien  continues  until  abandoned 
or  extinguished  in  some  legal  mode.  32  A. 
828,  Baker  vs.  Frellsen;  34  A.  166,  De  L'Isle 
vs.  Succession  of  Moss. 

But  remains  only  so  long  as  purchaser 
holds  possession.  7  N.  S.  488,  Wiliard  vs. 
Parker;  11  B.  143,  Laughlin  et  als.  vs.  C^a- 
nahl. 

Five  days  lien  exists  whether  sale  was  on 
credit  or  for  cash.  It  is  enforceable  after 
bona  fide  resale  by  purchaser.  37  A.  53, 
Hawkins  &  Roberts  vs.  Beer;  36  A.  484, 
Gumt^l  &  Co.  vs.  Beer. 

Lien  exists  without  registry  and  whether 
property  was  sold  for  cash  or  on  credit.  It 
subsists  where  not  explicitly  waived.  36  A. 
484,  Gumbel  &  Co.  vs.  Beer. 

It  yields  only  to  warehouse  receipt  issued 
In  strict  compliance  with  law.  Id.  Act 
No.  72  of  1876;  38  A.  12,  Hurrte,  Parker  & 
Co.  vs.  Nicolopulo. 

Confilct  between  mortgage  creditor  and 
vendor  of  machinery  separate  appraise- 
ment. 49  A.  1046,  Hall  et  al.  vs.  Hawley  & 
Co. 

Vendor's  privilege  exists  where  mova- 
bles in  another  State  are  purchased  to  be 
delivered  here  and  paid  for  if  accepted  after 
inspection.  86  A.  359,  Mcllvalne  &  Spiegel 
vs.  Legarc. 

The  five  days'  lien  primes  rights  of  holder 
of  bin  of  lading  issued  by  vendee.  38  A.  12, 
Harris,  Parker  &  Co.  vs.  Nicolopulo. 

By  novation  new  purchaser  substituted 
for  first,  who  was  to  be  repaid  by  the  for- 
mer what  he  had  advanced  vendor.  The 
first  purchaser  was  not  vendor  quoad  his 
substitute.  38  A.  575,  Claycomb  &,  McNeely 
vs.  Bisbee. 

A  person  taking  notes  and  receipting  ^'  I 
acknowledge  receipt  of  the  full  payment 
being  satisfactory  and  in  notes"  does  not 
waive  vendor's  privilege.  46  A.  382,  Adler 
vs.  Lumber  Co. 

A  sale  of  movables  by  A  to  B  and  Imme- 
diate resale  by  latter  to  former  is  valid 
between  parties,  and  gives  rise  to  vendor's 
privilege.  29  A.  122,  Gay  &  Co.  vs. 
Crlohlow  et  el. 

Under  Constitution  of  1868  five  days'  lien 
was  lost  by  failure  to  record.  26  A  6,  Hor- 
rell  vs.  Parish. 

Registry  was  necessary  as  to  third  per- 
sons. 26  A.  350,  Glover  &  Odendahl  vs. 
Shute. 


Art.  3228  [3195].  Resale  by  Vendee.  But  if  he  allows 
the  things  to  be  sold,  confusedly  with  a  mass  of  other  things 
belonging  to  the  purchaser,  without  making  his  claim,  he   shall 
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lose  the  privilege,  because  it  will  not  be  possible  in  such  a  case  to 
ascertain  what  price  they  brought. 


4  R.  419;  11  A.  475;  83  A.  46. 

It  is  Immaterial  by  what  title  the  third 
person  holds  the  commodity  (sale  pledges 
or  otherwise),  the  ownership  passes  to  Inm 
cum  onere  subject  to  vendor's  lien  dnrin^^ 
five  days  without  registry  from  the  date  of 
delivery.    86  A.  484,  Gumbel  vs.  Beer. 

But  if  warehouse  receipt  has  been 
pledged  for  money  loaned  the  vendor's  lien 
would  be  lost.  88  A.  14,  Harris,  Parker  & 
Co.  vs.  Nicolopulo. 

But  see  49  A.  715,  Holton  &  Winn  vs. 
Hubbard  et  al.,  and  51  A.  887,  Chambers, 
Holton 4t  Winn  vs.  Hubbard  et  al. 

Where  a  judgment  creditor  seizes  ooal,  for 
the  price  of  which  rescission  is  asked,  it  is 
implied  strongly  that  the  vendor  of  coal 


might  be  entitled  to  damages. 
Batson  vs.  Ricks. 


7  A.  24, 


By  sale  without  separate  appraisement, 
privilege  is  lost.  28  A.  290,  Hoy  et  al.  vs. 
Peterman. 

Material  men  and  other  vendors  of  mov- 
ables bought  for  a  plantation,  must  have 
the  things  subject  to  their  privileges  ap- 
praised and  sold  separately.  87  A.  857, 
Citizens  Bank  vs.  Maurean;  88  A.  217, 
Scannel  &  Lafage  vs.  Beauvais. 

Vendor's  privilege  not  recognized  where 
he  has  allowed  goods  to  be  sold  confused 
with  other  things  of  purchaser,  and  identi- 
fication is  impossible.  87  A.  8,  Lambert 
vs.  Saloy. 


Art.  3229  [3196].  Demand  for  Restitution  Within 
Eig^ht  Days.  If  the  sale  was  not  made  on  credit,  the  seller  may 
«ven  claim  back  the  things  in  kind,  which  were  thus  sold,  as  long 
as  they  are  in  possession  of  the  purchaser,  and  prevent  the  resale 
of  them ;  provided  the  claim  for  restitution  be  made  within  eight 
days  of  the  delivery  at  farthest,  and  that  the  identity  of  the 
objects  be  established. 

2561;  19  A.  489;  25  A.  82,  Delgado  and  Co.  vs.  Wilbur  &  Co. 


This  article  is  for  a  revendication  or 
a  rescission.  11  M.  279,  Millaudon  vs.  N. 
O.  Water  Co. 


Possession.  Bill  of  exchange  a  bill  of 
lading.  Putting  in  postoffice.  1  A.  82, 
Fetter  vs.  Field. 


Art.  3230  [3197].  Sale  of  flerchandise.  When  the  things 
reclaimed  consist  in  merchandise,  which  is  sold  in  bales,  packages 
or  cases,  the  claim  shall  not  be  admitted  if  they  have  been  untied, 
unpacked  or  taken  out  of  the  cases  and  mixed  with  other  things  of 
the  same  nature  belonging  to  the  purchaser,  so  that  their  identity 
can  no  longer  be  established. 

8  M.  422,  Hobson  et  al.  vs.  Davidson. 

Merely  unpacking  does  not  deprive  ven-  governed  by  the  laws  of  Louisiana.  10  A. 
dor  of  his  lien  if  goods  can  be  identilied.  728.  Overend  vs.  Robinson;  86  A.  862, 
43  A.  715,  Newman  vs.  Sheriff.  Mcllvaine  &  Speigel  vs.  L^re  &  God- 

chaux;  41  A.  1048,  Claflin  &  Co.  vs.  Mayer; 

Sale  to  be  consummated  in  Louisiana  is     81  A.  599,  Chaffe  &  Sons  vs.  Heyner. 


Art.  3231  [3198].  Sale  of  Recognizable  Objects.      But 

if  the  things  sold  are  of  such  a  nature  as  to  be  easily  recognized, 
as  household  furniture,  even  although  the  papers  or  cloths,  which 
covered  them  at  the  time  of  delivery,  be  removed,  the  claim  for 
restitution  shall  be  allowed. 


Sale  of  sugar  cane.  Act  27  of  1894,  p.  80.  | 
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5  VI. 

OF  THE  PRIVILEGE  OF  THE  INMKEEFEH  ON  THE  EFFECTS  OF  THE  TRAVELER. 

Art.  3232  [3199].  Innkeepers.  Those  are  called  inkeepers^ 
who  keep  a  tavern  or  hotel,  and  make  a  business  of  lodging  trav- 
elers. 

Art.  3233   [3200].   Privilege  on  Traveler's  Property. 

Innkeepers  and  all  others  who  let  lodgings  or  receive  or  take 
boarders  have  a  privilege,  or  more  properly,  a  right  of  pledge,  on 
the  property  of  all  persons  who  take  their  board  or  lodging  with 
them,  by  virtue  of  which  they  may  retain  property,  and  have  it 
sold,  to  obtain  payment  of  what  such  persons  may  owe  them,  on 
either  accounts  above  mentioned,  and  this  privilege  shall  extend  to 
extras  not  to  exceed  ten  ($io)  dollars  supplied  by  the  proprietors 
of  hotels,  inns  and  boarding  house  keepers. 
(As  amended  by  Act.  no  of  1898,  p.  157). 

3211;  3213;  14  L.  98,  Wooster  vs.  Salzman. 

Art.  3234  [3201].  Covers  all  Property  Brought  by 
Travelers.  Innkeepers,  hotel,  boarding  house,  and  lodging  house 
keepers  enjoy  this  privilege  on  all  the  property  which  the  sojourner 
has  brought  to  their  place,  whether  it  belongs  to  him  or  not,  because 
the  property  so  brought  into  their  place  has  become  pledged  to 
them  by  the  mere  fact  of  its  introduction  into  their  place. 

(As  amended  by  Act  35  of  1896  p.  89).    2.  A.  129. 

Art.  3235  [3202] .  Who  are  Travelers,  The  term  travelers 
applies  to  strangers  and  such  as  being  transiently  in  a  place  where 
they  have  no  domicile;  take  their  board  and  lodging  at  an  inn. 

Art.  3236  [3203].  Judicial  Sale.  Whenever  any  trunk, 
carpet-bag,  valise,  box,  bundle  or  other  baggage  which  shall  here- 
after come  into  the  possession  of  the  keeper  of  any  hotel,  inn, 
boarding  or  lodging  house,  as  such,  and  shall  remain  unclaimed  or 
unredeemed  for  the  period  of  six  months,  such  keeper  may  proceed 
to  sell  the  same  at  public  auction,  and  without  judicial  proceedings, 
and  out  of  the  proceeds  of  such  sale  may  retain  the  amount  due 
him  for  board,  lodging  and  extras,  and  the  charges  for  storage,  if 
any,  and  the  expense  of  advertising  and  sale  thereof,  but  no  such 
sale  shall  be  made  until  the  expiration  of  four  weeks  from  the  first 
publication  of  notice  of  such  sale  in  a  newspaper  published  in  or 
nearest  the  city,  town,  village  or  place  in  which  said  hotel, 
inn,  boarding  or  lodging  house  is  situated.  Said  notice  shall  be 
published  once  a  week  for  four  successive  weeks,  in  some  news- 
paper, daily  or  weekly,  of  general  circulation,  and  shall  contain 
a  description  of  each  trunk,  carpet-bag,  valise,  box,  bundle  or  other 
baggage  as  near  as  may  be  ;  the  name  of  the  owner,  if  known ;  the 
name  of  said  keeper,  and  the  time  and  place  of  sale ;  and  the  ex- 
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pense  incurred  for  advertising  shall  be  a  lien  upon  such  trunk, 
carpet-bag,  valise,  box,  bundle  or  other  baggage  in  a  ratable  pro- 
portion according  to  the  value  of  such  property,  or  thing  or  article 
sold ;  and  in  case  any  balance  arising  upon  such  sale  shall  not  be 
claimed  by  the  rightful  owner  within  one  week  from  the  day  of  said 
sale  the  same  shall  be  paid  to  the  Charity  Hospital  of  New  Orleans. 

(As  amended  by  Act  28  of  1896,  p.  85.) 


SECTION  3. 
Of  the  Privilege  on  Ships  and  Merchandise. 

Art.  3237    [3204].      Privilege   on   Ships  and  Vessels. 

The  following  debts  are  privileged  on  the  price  of  ships  and  other 
vessels,  in  the  order  in  which  they  are  placed : 

1.  Legal  and  other  charges  incurred  to  obtain  the  sale  of  a 
ship  or  other  vessel,  and  the  distribution  of  the  price. 

2.  Debts  for  pilotage,  towage,  wharfage  and  anchorage. 

3.  The  expenses  of  keeping  the  vessel  from  the  time  of  her 
entrance  into  port  until  sale,  including  the  wages  of  persons  em- 
ployed to  watch  her. 

4.  The  rent  of  stores,  in  which  the  rigging  and  apparel  are 
deposited. 

5.  The  maintenance  of  the  ship  and  her  tackle  and  apparatus, 
since  her  return  into  port  from  her  last  voyage. 

6.  The  wages  of  the  captain  and  crew  employed  on  the  last 
voyage. 

7.  Sum  lent  to  the  captain  for  the  necessities  of  the  ship  dur- 
ing the  last  voyage,  and  reimbursement  of  the  price  of  merchandise 
sold  by  him  for  the  same  purpose. 

8.  Sums  due  to  sellers,  to  those  who  have  furnished  materials 
and  to  workmen  employed  in  the  construction,  if  the  vessel  has 
never  made  a  voyage;  and  those  due  to  creditors  for  supplies,  labor, 
repairing,  victuals,  armament  and  equipment,  previous  to  the 
departure  of  the  ship,  if  she  has  already  made  a  voyage. 

9.  Money  lent  on  bottomry  for  refitting,  victualing,  arming  and 
equipping  the  vessel  before  her  departure. 

10.  The  premuims  due  for  insurance  made  on  the  vessel, 
tackle  and  apparel,  and  on  the  armament  and  equipment  of 
the  ship. 

11.  The  amount  of  damage  due  to  freighters  for  the  failure  in 
delivering  goods  which  they  have  shipped,  or  for  the  reimburse- 
ment of  damage  sustained  by  the  goods  through  the  fault  of  the 
captain  or  crew. 

12.  Where  any  loss  or  damage  has  been  caused  to  the  person 
or  property  of  any  individual  by  any  carelessness,  neglect  or  want 
of  skill  in  the  direction  or  management  of  any  steamboat,  barge, 
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flatboat,  water  craft  or    raft,  the  party  injured  shall  have  a  privi- 
lege to  rank  after  the  privileges  above  specified. 

Prescription  of  Six  Honths,  The  term  of  prescription  of 
privileges  against  ships,  steamboats  and  other  vessels  shall  be  six 
months. 

(Amended) ;  3242;  3245;  3  A.  41;  25  Llrey,  part  1,  p.  207;  C.  P.  289;  1  L.  643;  8  L. 
42,191;  12  L.  335;  IB.  312;  5  B..423,  3  A.  40;  4  A.  9;  llA.  545,  702;  14  A.  429;  15  A. 
22;  16  A.  172;  R.  S.  2891  to  2896;  Acta  1853,  Xo.  192,  p.  159;  Acte  1855,  No.  335,  Sec. 
9,  p.  470. 


Sixty  day  preeciiption.  3245;  12  A.  270, 
Van  Wickle  V8.  Steamer  Belle  Gates  and 
Owners. 

Instruments  in  the  form  of  conventional 
mortgages  on  ships  or  vessels  confer  no 
right  or  privilege  whatever.  7  L.  488, 
Malcolm  etal.  vs.  Sch.  Henrietta;  17  L.  160, 
Grant  vs.  Fiol;  12  A.  800;  14  A.  845, 
Hughes,  Hyllested  &  Co.  vs.  Klingender 
Bros. ;  2  B.  35,  Hill  vs.  Phoenix  Co. 

Masters  and  crews  of  ships  and  other 
vessels  have  a  privilege  or  lien  for  wages 
due  on  last  voyage.    2755. 

It  is  no  objection  to  the  jurisdiction  of  a 
State  court  in  a  suit  in  personam  that  se- 
questration or  attachment  has  been  used  to 
bring  the  vessel  on  which  the  privilege  ex- 
ists under  control  of  court  so  as  to  subject 
it  to  such  judgment  as  may  be  rendered. 
11  Wal.  185,  Leon  vs.  Gaiceness;  But  see 
Contra,  4  WaL  411,  The  Moses  Taylor;  4 
Wal.  555,  The  Hine  vs.  Trevor. 

Privilege  for  sums  loaned  captains  for 
the  necessities  of  the  ship,  etc.,  stricU  juris. 
19  How.  22,  Thomas  et  al.  vs.  Osborn;  19 
How.  82,  Vanderwater  vs.  Mills. 

Only  money  advanced  under  imperious 
necessity  is  privileged.  22  F.  Bep.  532,  The 
Canary  No.  2. 

One  claiming  lien  under  State  statute 
must  take  it  under  all    conditions  which 


State  statute  imposes. 
Edith. 


94  U.  S.  518,  The 


Every  claim  against  a  steamship  or  ves- 
sel on  the  last  voyage  for  wages,  supplies, 
materials,  etc.,  will  be  allowed  when  the 
services,  supplies,  etc,,  have  been  rendered 
during  the  last  sixty  day^  before  suit.  15 
L.  143,  Shirley  vs.  Fabrlque. 

When  a  boat  is  seized  on  a  claim  for  sup- 
plies, the  slxt^  days  time  is  arrested.  10 
A.  49,  Blanchm  vs.  Steamer  Faahioo. 

Privileges  given  by  State  laws  (not  aris- 
ing out  of  maritime  law)  are  to  be  enforced 
in  State  courts.  21  How.  251,  Maguire  vs. 
Card, 

Lien  on  vessel,  granted  by  State  law,  en- 
forceable In  State  court  In  a  personal  action 
against  the  owner.  27  A.  25,  Schwizler  vs. 
Heine. 

The  Board  of  Health  gives  special  lien 
and  prl\ilege  on  ship  ana  other  vessels  for 
inspection  charges.    Act  69  of  1882,  p.  90. 

Privilege  allowed  for  payment  of  toll  or 
canal  fees,  equal  to  other  privileges  named 
in  [3204] ;  Act  158  of  18G7,  p.  297. 

Privilege  does  not  extend  to  money  but 
to  procure  materials,  etc.    2  B.  34. 

No  other  mode  of  hypothecation  is  recog- 
nized than  by  commercial  law  and  in  the 
cases  provided  for  by  that  law.    Ibid. 


Art.  3238  [3205].  Above  Privileges,  Except  No.  12,  Con- 
current* The  creditors,  named  in  each  number  of  the  preceding 
article,  except  number  twelve,  come  in  together,  and  must  all  su^ 
ter  a  ratable  diminution,  if  the  fund  be  insufficient. 

(Amended);  15  L.  142;   11  A.  638. 

Art.  3239  [3206].  Privileges  after  Sale  of  Ship.  Credi- 
tors  having  privileges  on  ships  or  other  vessels,  may  pursue  the 
vessel  in  the  possession  of  any  person  who  has  obtained  it  by  vir- 
tue of  a  sale ;  in  this  case,  however,  a  distinction  must  be  made 
between  a  forced  and  a  voluntary  sale. 

C.  p.  285,  No.  3;  C.  P.  289;  24  A.  267. 


Art.  3240  [3207].  Id.  Forced  Sale.  When  the  sale  was  a 
forced  one,  the  right  of  the  purchaser  to  the  property  becomes  irre- 
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vocable ;  he  owes  only  the  price  of  adjudication,  and  over  it  the 
creditors  exercise  their  privilege,  in  the  order  above  described. 

8  L.  42. 

Art.  3241  [3208].  Id.  Voluntary  Sale.  When  the  sale  is 
voluntary  on  the  part  of  the  owner,  a  distinction  is  to  be  made, 
whether  the  vessel  was  in  port  or  on  a  voyage. 

Art.  3242  [3209].  Id.  Voluntary  Sale  of  Ship  in   Port. 

When  a  sale  has  been  made,  the  vessel  being  in  port,  the  creditors 
of  the  vendor,  who  enjoy  the  privilege  for  some  cause  anterior  to 
the  act  of  sale,  may  demand  payment  and  enforce  their  rights  over 
the  ship,  until  a  voyage  has  been  made  in  the  name  and  at  the  risk 
of  the  purchaser,  without  any  claim  interposed  by  them. 

Art.  3243  [3210].  Id.  Id.  Voyage  in  Purchaser's  Name. 

But  when  the  ship  has  made  a  voyage  in  the  name  and  at  the  risk 
of  the  purchaser,  without  any  claim  on  the  part  of  the  privileged 
creditors  of  the  vendor,  these  privileges  are  lost  and  extinct  against 
the  ship,  if  she  was  in  port  at  the  time  of  the  sale. 

Art.  3244.  [3211]  Id.  Sale  of  Ship  While  on  a  Voyage. 

On  the  other  hand,  if  the  ship  was  on  a  voyage  at  the  time  of  sale  the 
privilege  of  the  creditor  against  the  purchaser  shall  only  become 
extinct  after  the  ship  shall  have  returned  to  the  port  of  departure, 
and  the  creditors  of  the  vendor  shall  have  allowed  her  to  depart  on 
another  voyage  for  the  account  and  risk  of  the  purchaser,  and  shall 
have  made  no  claim. 

Art.  3245  [3212].  Voyage,  When  Deemed  to  Have  Been 
Hade.  A  ship  is  considered  to  have  made  a  voyage,  when  her  de- 
parture from  one  port  and  arrival  at  another  shall  have  taken 
place,  or  when,  without  having  arrived  at  another,  more  than  sixty 
days  have  elapsed  between  the  departure  and  return  to  the  same 
port ;  or  when  the  ship,  having  departed  on  a  long  voyage,  has  been 
out  more  than  sixty  days,  without  any  claim  on  the  part  of  persons 
pretending  a  privilege. 

7.  Toal.  62;  (Act  of  1858,  p.  Ill) ;  10  L.  76,  Terry  vs.  Terry;  2  A.  599;  3  A.  40;  14  A 
142,  511. 

Sixty  days  will  be  taken  as  the  duration  I   ipustbe  sued,  etc.    15  L.   143.  Shirley  vs. 
of  last  voyage  within  which  these  claims  |  Fabrique. 

Art.  3246.  [3213].  Freleht,   Privilege    Securing.    The 

captain  has  a  privilege  for  the  freight  during  fifteen  days  after  the 
delivery  of   the  merchandise,  if   they  have  not  passed  into  third 

827 


Digitized  by 


Google 


Art.  3093. 


Civil  Code  of  Louisiana  . 


hands.      He  may  even  keep  the  goods,  unless  the  shipper  or  con- 
signee shall  give  him  security  for  the  payment  of  the  freight. 

3238;  IR.  55C;  7  A.  611;  13  A.  24;  21  A.  402. 

This  applies  only  to  merchandise  of  which 
he  has  had  the  possession.  7  A.  611,  Gran- 
ger vs.  Campbell  et  al. 


Art.  3247  [3214].  Consignee's  Privilege.  Every  con- 
signee or  commission  agent  who  has  made  advances  on  goods  con- 
signed to  him,  or  placed  in  his  hands  to  be  sold  for  account  of  the 
consignor,  has  a  privilege  for  the  amount  of  these  advances,  with 
interest  and  charges  on  the  value  of  the  goods,  if  they  are  at  his 
disposal  in  his  stores,  or  in  a  public  warehouse,  or  if,  before  their 
arrival,  he  can  show,  by  a  bill  of  lading  or  letter  of  advice,  that 
they  have  been  dispatched  to  him. 

This  privilege  extends  to  the  unpaid  price  of  the  goods  which 
the  consignee  or  agent  shall  have  thus  received  and  sold. 

Every  consignee,  commission  agent  or  factor  shall  have  a  priv- 
ilege, preferred  to  any  attaching  creditor,  on  the  goods  consigned 
to  him  for  any  balance  due  him,  whether  specially  advanced  on 
such  goods  or  not ;  provided  they  have  been  received  by  him,  or  an 
invoice  or  bill  of  lading  has  been  received  by  him  previous  to  the 
attachment;  provided,  that  the  privilege  established  by  this  article 
shall  not  have  a  preference  over  a  privilege  pre-existing  on  the 
goods  aforesaid  in  behalf  of  a  resident  creditor  of  this  State. 

(Amended) ;  7  A.  336,  Hopkins  vs.  Pratt  &  Co. ;  30  A.  1335,  Gay  &  Co.  vs.  Pike;  3 
A.  82,  Oliver  vs.  Lake;  1  L.  363,  Baldwin  vs.  Bracy;  2  L.  440,  Phelps  vs.  Baring;  3  L. 
301,  662;  6  L.  398;  12  L.  144,  379;  13  L.  489;  2  R.  343:  2  A.  572;  3  A.  447;  9  A.  531;  10  A. 
431 ;  12  A.  41 ;  13  A.  52;  14  A.  494;  16  A.  107,  137;  21  A.  366:  23  A.  367;  R.  S.  443;  Acts 
1841,  No.  21,  p.  22;  Acts  1841,  No.  72,  p.  58. 


8o  a  factor  who  has  accepted  drafts  for 
supplies  furnished  his  principal.  9  M.  297, 
Kirkman  vs.  Hamilton  et  al. 

Consignee's  privilege  superior  to  vendor, 
where  purchaser  parts  with  his  possession. 
11  R.  140,  Laughiin  et  al.  vs.  Ganahl. 

Consignee  can  not  be  required  subse- 
quently to  forward  to  third  persons  until 
advances  are  paid.  17  A.  12,  Bowker  et  al. 
vs.  Connolly  &  Co. 

Until  bill  of  lading  comes  to  hand,  ship- 
per may  annex  other  conditions,  or  revoke. 
17  A.  47,  Graham  vs.  Ledda. 

This  privilege  covers  acceptances  not  yet 
paid.  14  L.  473,  Turpin  vs.  Reynolds. 

Effect  of  bill  of  lading.  26  A.  172,  Chaf- 
f ralx  &  Agar  vs.  Packard  et  al. ;  43  A.  1, 
Bank  vs.  Meyer  &  Co. 

Delivery  of  bill  of  lading  to  carrier  is  not 


delivery  to  consignee.    26  A.  749,  Bancker 
&  Co.  vs.  Brady. 

Pledge  exists  from  the  time  the  bill  of 
lading  is  delivered  to  the  carrier.  49  A. 
573,  Bank  vs.  Weiss  &  Co. 

Other  creditors  may  seize  and  sell  goods 
consigned  subiect  to  consignee's  privilege. 
26  A.  22,  Chanraix  &  Agar  vs.  Harper. 

Pledge  bv  warehouse  receipts.  49  A.  728, 
Holton  &  Winn  vs.  Hubbard  &  Co.  et  al. 

Consignee  has  no  privilege  where  goods 
attached  before  delivery  of  bill  of  lading  to 
consignee.  26  A.  185,  Delop  &  Co.  vs. 
Windsor  et  al. 

Privilege  not  affected  bv  drafts  drawn 
against  the  shipment  after  consignment. 
30  A.  943,  Helm  vs.  Meyer,  Weis  &  Co. 

A  sale  of  consigned  property  by  the  con- 
signor does  not  affect  the  consignee's 
pledge.  35  A.  87,  Phelps  &  Co.  vs.  Howell. 


Art.  3248  [3215].   Failure  of   Consignee;  Consignor's 
Rights  and  Privilege.  In  the  event  of  the  failure  of  the  consignee 
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Of  the  Privileges  on  Immovables.  Art.  3249. 

or  commission  agent,  the  consignor  has  not  only  a  right  to  reclaim 
the  goods  sent  by  him,  and  which  remain  unsold  in  the  hands  of 
the  consignee  or  agent,  if  he  can  prove  their  identity,  but  he  has 
also  a  privilege  on  the  price  of  such  as  have  been  sold,  if  the  price 
has  not  been  paid  by  the  purchaser,  or  passed  into  account  current 
between  him  and  the  bankrupt. 

6  R.  268. 


CHAPTER  4. 
Of  Privileges  on  Immovables. 

Art.  3249  [3216].  Privileges  on  Immovables.  Creditors 
who  have  a  privilege  on  immovables,  are : 

1.  Vendor.  The  vendor  on  the  estate  by  him  sold,  for  the 
payment  of  the  price  or  so  much  of  it  as  is  unpaid,  whether  it  was 
sold  on  or  without  a  credit. 

2.  Contractors,  Laborers,  etc.  Architects,  undertakers, 
bricklayers,  painters,  master  builders,  contractors,  subcontractors, 
journeymen,  laborers,  cartmen  and  other  workmen  employed  in 
constructing,  rebuilding  or  repairing  houses,  buildings,  or  making 
other  works. 

3.  riaterial  Hen.  Those  who  have  supplied  the  owner  or 
other  person  employed  by  the  owner,  his  agent  or  subcontractor, 
with  materials  of  any  kind  for  the  construction  or  repair  of  an  edi- 
fice or  other  work,  when  such  materials  have  been  used  in  the  erec- 
tion or  repair  of  such  houses  or  other  works. 

Privilege  on  Building  and  Lot.  The  above  named  par- 
ties  shall  have  a  lien  and  privilege  upon  the  building,  improve- 
ment or  other  work  erected,  and  upon  the  lot  of  ground  not  exceed- 
ing one  acre,  upon  which  the  building,  improvement  or  other  work 
shall  be  erected  ;  provided,  that  such  lot  of  ground  belongs  to  the 
persons  having  such  building,  improvement  or  other  work  erected  ; 
and  if  such  building,  improvement  or  other  work  is  caused  to  be 
erected  by  a  lessee  of  the  lot  of  ground,  in  that  case  the  privilege 
shall  exist  only  against  the  lease  and  shall  not  affect  the  owner. 

4.  Laborers  on  Levees,  Roads,  etc.  Those  who  have 
worked  by  the  job  in  the  manner  directed  by  the  law,  or  by  the 
regulations  of  the  police,  in  making  or  repairing  the  levees,  bridges, 
ditches  and  roads  of  a  proprietor,  on  the  land  over  which  levees, 
bridges  and  roads  have  been  made  or  repaired. 

2772;  2773;  (Amended)  49  A.  1461,  Fadickar  V8.  Athletic  Clab;  6  N.  S.  636,  Abat 
V8.  Syndic  of  Xolte;  2  A.  309;  10  A.  129;  C.  N.  2108  (subatontial) ;  21  A.  487:  R.  S.  446; 
6L.  349;13L.  9;  AcU  1868,  No.  126,  p.  167;  3  L.  112,  Howard  vs.  Thomas;  3  A.  600, 
Boner  vs.  Mahle. 
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This  privilege  is  distinct  from  the  mort- 
gage. Parties  can  not  be  deprived  of  it 
except  by  express  renunciation.  4  A.  313, 
Bacchus  vs.  Moreau. 

Where  a  plasterer  drew  a  draft  on  owner 
statin ff  it  was  for  plastering,  acceptance 
was  admission  of  privilege,  which  passed 
to  the  holder  of  the  draft.  15  L.  382,  Bur- 
the  vs.  Donaldson. 

Where  the  vendor  expressly  renounces 
his  privilege  in  the  act  of  sale  and  takes 
notes,  neitner  he  nor  those  subrogated  to 
his  rights  against  the  common  debtor  can 
exerctee  anv  privilege  in  case  of  non-pay- 
ment.   11  L.  262,  Nathan  vs.  Gardere. 

Heirs  to  whom  collation  is  due  have  a 
privilege  on  the  thing  collated  for  by  tak- 
ing less,  so  far  as  to  be  paid  by  preference 
when  it  is  sold,  to  pay  the  amount  due  on 
account  of  it  by  the  heir.  1280. 

Privilege  for  building  levees  repealed. 
22  A.  58,  Police  Jury  vs.  Tardos. 

Mortgage  creditor  has  a  privilege  on  the 
things  received  in  the  place  of  the  immov- 
able collated  in  kind  1265. 

When  the  work  done  improves  the  value 
of  the  plantation  the  privilege  is  preserved 
although  the  order  of  the  police  jury  for 
making  levee  is  irregular,  provided  it  is 
duly  recorded.  2  A.  145,  Police  Jury  vs. 
Gardiner  et  al. 

The  renunciation  of  the  vendor's  privi- 
lege need  not  be  express,  may  be  implied, 
but  intention  to  renounce  must  not  be 
doubtful.  The  mortgage  is  distinct  and 
may  be  released  without  releasing  vendor's 
privilege.  3  A.  600,  Boner  vs.  Mahle;  12 
R.  279,  Citizens'  Bank  vs.  Carry. 

Where  privilege  creditor  at  the  foot  of  his 
account  says  received  payment  by  note  at 
four  months,  privilege  is  discharged.  16 
L.  143,  Walton  vs.  Bemiss.  But  see  46  A. 
379,  Adler  &  Co.  vs.  Burton  Lumber  Co. 

Of  the  pact  de  non  alienando.  14  L.  134. 

Builder's  privilege  for  repairs  or  im- 
provements is  superior  to  vendor's  lien  on 
that  part  of  valuation  Which  is  estimated  to 
be  in  the  buildings.  23  A.  365,  City  of  Balti- 
more vs.  Parlange. 

A  judicial  mortgage  against  vendee  can 
not  attach  to  property  unnl  sale  is  recorded, 
and  consequently  can  not  prime  such  a 
privilege.  25  A.  337,  Rochereau  &  Co.  vs. 
Colomb. 

Builder's  privilege.  2772;  30  A.  993, 
Schwartz  vs.  Cronan. 

Vendor's  privilege  exists  by  mer«  opera- 
tion of  law.    31  A.  730,  Dejean  vs.  Hebert. 

While  vendee  assumes  a  mortgage  on  a 
part  of  a  plantation,  the  vendor^s  privilege 
extends  to  the  whole.  32  A.  282,  Scionneaux 
vs.  Waguespack. 


If  a  privilege  exists  it  primes  all  mort- 
gages. 32  A.  ^,  Pedesclaux  vs.Legare. 

Vendor  can  not  come  in  competition  witb 
vendee  of  mortgage  notes.  37  A.  857,  Citi- 
zens' Bank  vs.  Maureau. 

In  rescission  of  a  sale,  and  substitution  of 
a  new  vendee,  the  first  vendee  does  not  get 
a  privilege  for  his  advances.  38  A.  575, 
Claycomb  et  al.  vs.  Bisbee. 

In  a  succession  sale  of  an  immovable  bur- 
dened with  a  mortgage  and  vendor *s  privi- 
lege no  other  claioi  or  charge  can  be  pre- 
ferred to  the  vendor's  privilege  but  expenses 
of  sale.  39  A.  1053,  Succession  of  Forstall; 
see  34  A.  657,  Morris  vs.  Cain;  38  A.  256, 
Tessier  vs.  Bourgeois. 

Mortgagee  not  bound  to  pay  over  to  ad- 
ministrator the  amount  of  ranking  special 
mortgages,  but  it  is  otherwise  if  the  rank- 
ing mortgages  are  general.  39  A.  1053,  Suc- 
cession of  Forstall. 

Destruction  of  Urst  bill  of  lading  and 
issuance  of  a  second  does  not  affect  pledge 
of  consignee.  35  A.  87,  Phelps  &  Co.  vs. 
Howell. 

Where  consignee  refuses  consignment^ 
no  privilege  attaches.  His  rights  subor- 
dinate to  intervener  who  advances  on  goods 
and  holds  as  transferee  of  consignor.  31 
A.  846,  Chopin  vs.  Clark. 

In  case  of  refusal,  carrier  holds  for  con- 
signor.   Id. 

Consignee  can  not  accept  one  of  two  or 
more  lots  of  goods  shipped  vnder  one  bill. 
31  A.  594,  Chaffe  &  Sons  vs.  Heyner. 

An  acceptance  or  refusal  of  consignment 
does  not  affect  title  of  consignor.    Id. 

Act  66  of  1874  was  amended  by  Act  44  of 
1882  by  adding  that  ''nothing  herein  should 
be  so  construed  as  to  defeat  or  lessen  the 
privilege  of  the  laborers  and  landlords  in 
this  State  for  wages  or  rent  as  now  existing 
by  law,  nor  as  defeating  or  lessening  any 
other  valid  existing  privileges  or  liens.'* 

Before  this  amendment  consignee's  priv- 
ilege primed  vendor's  privilege  the  moment 
bill  of  lading  was  given  earner  for  trans- 
mission. Vendor's  lien  protected  by  con- 
cluding clause  of  act.  33  A.  1184,  Florsheim 
Bros.  vs.  Howell. 

Until  debt  due  for  advances  is  paid,  con- 
signee not  bound  to  accept  and  pay  con- 
signor's drafts.  30  A.  943,  Helm  vs.  Meyer» 
Weis  &  Co. 

Acceptance  of  consignment,  with  notice 
of  drafts,  implies  prom&e  to  pay.  JO  A.  782^ 
Palmer  &  Co.  vs.  Homer  &  Co. 

Death  of  consignor,  after  consignment, 
does  not  affect  rights  of  consigneei»,  but  no 
pledge  created  by  consignment  after  death 
of  owner  by  unauthorized  person.  39  A. 
788,  Allen,  West  &  Bush  vs.  Nettles. 
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No  privilege  for  amount  of  draft,  thoagb 
dishonored,  given  for  caeb  portion  of  price. 
30  A.  1255,  Durham  vs.  Heirs  of  Daughert>' 
etal. 

Vendor's  privilege  exists  without  express 
fitipulation.  27  A.  286,  Smith  &.  Co.  vs. 
City. 

Renunciation  of  privilege  may  result  from 
circumstances,  as  from  acceptance  of  pay- 
ment in  municipal  bonds.    Id. 

Vendors  of  part  of  machinery  in  sugar- 
house  have  no  privilege  on  sugarhouse  and 
lot.  88  A.  570,  Shal(speare,  Smith  &  Co. 
vs.  Ware;  38  A.  217,  Scannell  &  Lafaye  vs. 
Beauvais. 

If  machinery  sold  confusedly  and  with 
no  appraisement,  vendor  without  remedy. 
38  A.  217,  Scanneil  &  Lafaye  vs.  Beauvais. 

Failure  to  inscribe  act  of  sale  in  time  will 
postpone  vendor's  privilege  to  existing 
general  mortgages.  36  A.  ^2,  Glvanovltch 
vs.  Hebrew  Congregation. 

Failure  to  register  contract  or  lien  for 
work  or  constructions  under  contract  with 
police  jury  will  prevent  privilege  of  builder. 
48  A.  617,  Wheelwright  vs.  Canal  and 
Transportation  Co. 

A  mortgage  assuaged  by  vendee  becomes 

f)art  of  price  and  is  secured  by  vendor's 
ien.    34  A.  166,  De  Lisle  vs.  Succession  of 


Moss;  38  A.  360,  Citizens'  Bank  vs.  Succes- 
sion of  Cuny  et  al. 

Vendor*8  privilege  exists  by  mere  opera- 
tion of  law.    31  A.  729,  Dejean  vs.  Hebert. 

It  primes  claim  of  widow,  of  minor  chil- 
dren, or  of  both,  for  homestead,  it  does  not 
contribute  to  liquidation  of  purchaser's  es- 
tate in  case  of  insolvency  and  death.  High 
dignity  of  privilege  generally.  3-t  A.  166-7, 
De  Lisle  vs.  Succession  of  Moss. 

Menial  servants  to  keep  building  in  re- 
pair have  no  privilege  on  proceeds.  39  A. 
1,  Exposition  vs.  Exposition. 

Privilege  restricted  to  building  repaired. 
37  A.  73,  Saloy  vs.  Dragon. 

See  3228. 

Mere  use  of  materials  In  construction  or 
repairing  gives  no  privilege  unless  they 
were  sold  To  owner  or  contractor.  39  A. 
569,  Woodward  vs.  A.  E.  R.  R.  Co. 

Privilege  exists  on  whole  structure, 
though  contract  be  with  only  one  of  several 
CO- proprietors.  31  A.  698,  Johnson  vs. 
Welnstock. 

Contractor  who  builds  jail  and  furnishes 
materials  has  privilege.  30  A.  361,  Mc- 
Knight  vs.  Parish  of  Grant. 

Mechanic's  lien  exists  on  church  and 
ground.    30  A.  711,  Jones  vs.  Trustees. 


Art.  3250  [3217].  Vendor's  Privilege  on  Immovables 
by  Destination.  The  privilege  granted  to  the  vendor  on  the 
immovable  sold  by  him,  extends  to  the  beasts  and  agricultural  im- 
plements attached  to  the  estate,  and  which  made  part  of  the  sale. 

Art.  3251  [3218].  Successive  Sales.  If  there  are  several 
successive  sales,  on  which  the  price  is  due  wholly  or  in  part,  the 
first  vendor  is  preferred  to  the  second,  the  second  to  the  third;  and 
so  throughout. 

34  A.  169,  De  Lisle  vs.  Succession  of  Moss. 


CHAPTER  5. 
Of  Privileges   which  Embrace  both  Movables   and  Immovables. 


Art.  3252  [3219].  Privilege  on  riovables  and  Immov- 
ables. The  privileges  which  extend  alike  to  movables  and  im- 
movables are  the  following  : 

1.  Funeral  charges. 

2.  Judicial  charges. 

3.  Expenses  of  the  last  illness. 

4.  The  wages  of  servants. 
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5.  The  salaries  of  secretaries,  clerks  and  other  agents  of  that 
kind. 

With  regard  to  the  wife^s  dower,  she  has  no  privilege  on  the 
immovable  property  of  her  husband,  but  a  mere  right  of  mortgage, 
as  is  said  under  the  title  :  Of  the  Marriage  Contract^  and  of  the 
Respective  Rights  of  the  Parties  in  Relation  to  their  properly. 

Homestead  of  Widow  and  flinor  Children  in  Necessi- 
tous   Circumstances.        Whenever    the     widow 
children    of    a    deceased    person     shall    be    left 

possess    in    their 
thousand    dollars, 
the  children   shall 
the  succession    of 


own 
the 
be 
the 


or  mmor 
in  necessitous 
right  property- 
widow  or  the 
entitled  to  de- 
deceased    hus- 


circumstances,  and  not 
to  the  amount  of  one 
legal  representatives  of 
mand  and  receive  from 
band  or  father,  a  sum,  which  added  to  the  amount  of  property 
owned  by  them,  or  either  of  them,  in  their  own  right,  will  make  up 
the  sum  of  one  thousand  dollars,  and  which  amount  shall  be  paid 
in  preference  to  all  other  debts,  except  those  for  the  vendor's  privi- 
lege and  expenses  incurred  in  selling  the  property.  The  surviving 
widow  shall  have  and  enjoy  the  usufruct  of  the  amount  so  received 
from  her  deceased  husband's  succession,  during  her  widowhood, 
which  amount  shall  afterwards  vest  in  and  belong  to  the  children 
or  other  descendants  of  the  deceased  husband. 

(Amended) ;  2376,  8191,8254;  46  A.  877,  Searcy  A  Co.  yb.  Creditors;  60  A.  65, 
Chiverg  vs.  Rogers;  R.  S.  2369,  2885,  3686;  Acts  1852,  No.  255,  p.  171;  17  L.  207;  2  A.  789; 
8  A.  428;  8  A.  42;  22  A.  331 ;  MariUI  portioo,  2882. 


Eacb  of  tbese  priyilei^es  must  be  paid  oat 
of  moyables  first,  but  if  tbere  are  no  mova- 
bles, even  the  privilege  of  seizing  creditor 
nnder  0.  F.  722,  must  yield  to  funeral 
cbarges,  judicial  charges  and  expenses  of 
last  Illness.  3  A.  437,  Succession  of  HoU 
bert. 

As  there  is  no  mention  of  supplies  in 
8252,  as  there  is  in  3191,  it  is  presumed  that 
the  legislation  did  not  intend  they  should 
bear  on  immovables.  41  A.  209,  Succession 
of  Duhe. 

Widow^B  homestead  compared  with  the 
marital  fourth.  44  A.  725,  Succession  of 
Justus. 

Homestead.— The  right  to  the  home- 
stead depends  on  condiuon  of  things  at  the 
date  of  death  of  author  and  not  at  date  of 
settlement.  34  A.  1066,  Succession  of  Le- 
ss ssier. 

If  the  widow  or  any  of  the  minors  own 
$1000,  no  claim  for  homestead,  even  though 
minor,  having  $1000,  be  not  issue  of  the 
widow.  31  A.  31,  Succession  of  Elliott; 
25  A.  535,  Succession  of  Melancon ;  13  A. 
398,  Steward  vs.  Steward;  34  A.  1068,  Suc- 
cession of  Lesassier. 

Riffht  to  homestead  by  children  de- 
termined by  condition  at  time  of  father^s. 


death.  27  A.  99,  Succession  of  Marks;  29  A. 
702i,  Succession  of  White;  13  A.  352,  Gimble 
vs.  Gk>ode;  18  A.  36,  Succession  of  Norton; 
32  A.  457,  Sucoeision  of  Edwards;  32  A.  18, 
Succession  of  DeBoisblanc. 

Homestead  is  due  by  succession  of  mother 
also.  27  A.  289,  Succession  of  Coleman; 
32  A.  457,  Succession  of  Edwards. 

Necessitous  circumstances  must  exist 
both  at  time  of  death  and  when  provision 
is  claimed.  28  A.  832,  Succession  of  Robert- 
son. 

If  widow  die  without  claiming  home- 
stead, her  heirs  can  not  claim  against  heirs 
or  cre'^itors  of  husband  (Id.)^  but  if  she 
leave  major  children  and  minor  grand- 
children in  necessitous  circumstances, 
grandchildren  alone  can  claim  grand- 
mother's homestead.  35  A.  371,  Succession 
of  Hebert;  30  A.  669,  Succession  of  Durkin; 
but  see  contra,  32  A.  1289,  In  re.  Succession 
of  Geisler. 


Children  having  no  homestead  unless 
proved  that  neither  they  nor  widow  have 
one  thousand  dollars.  27  A.  864,  Succession 
of  O'Loughlen. 

And  attorney  for  absent  heirs  can  not 
claim  homestead  for  minors.    Id. 
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When  a  man  dies  leaving  a  widow  in  ne- 
ceFsitons  circnmstances  ana  the  widow  dies 
without  claiming  the  homestead  and  all  the 
children  are  majors,  but  there  are  minor 
grandchildren  of  a  previously  deceased 
daughter  who  are  in  necessitous  circum- 
stances these  are  entitled  to  the  homestead. 
35  A.  371,  Succession  of  Vives  vs.  Hebert. 

Minor  child  and  widow  of  second  mar- 
riage not  entitled  to  homestead  if  minor 
child  of  first  marriage  has  more  than  one 
thousand  dollars.  Si  A.  36,  Succession  of 
EllioU. 

Money  received  from  benevolent  societies 
by  widow  and  minors  must  be  deducted 
from  homestead.  82  A.  17,  Succession  of 
DeBolsbianc;  34  A.  819,  Succession  of 
Wellmeyer. 

Where  minors  continue  to  occupy  house, 
rent  whereof  paid  by  succession,  such  rent 
deducted  from  homestead.  34  A.  589, 
Coyle  vs.  Succession  of  Creevy. 

Same  as  to  widow.  29  A.  412,  Succession 
of  Marc;  26  A.  539,  Succession  of  Drum. 

Charges  against  widow  for  occupancy 
may  be  offset  by  her  charges  as  Iceeper  of 
the  property.  35  A.  1178,  Succesdion  of 
Clairteaux. 

Application  by  widow  of  movables  by 
community  to  payment  of  ordinary  debts 
instead  of  homestead  will  debar  her  from 
claiming  her  homestead  out  of  proceeds  of 
mortgaged  property.  39  A.  570,  Succession 
of  Cousley. 

Homesteod  can  not  be  claimed  out  of 
partnership  property  except  from  residuum 
that  may  come  to  partner  in  liquidation. 
39  A.  362,  Succession  of  Pilcher. 

Widow  of  second  marriage  entitled  to 
one  thousand  dollar  homestead  out  of 
property  of  first  community  in  preference 
to  its  creditors.  32  A.  790,  Succession  of 
Cason. 

Widow  entitled  to  homestead,  though 
concubine  for  many  years  and  married  her 
husband  only  few  dajs  before  death.  29 
A.  412,  Succession  of  Marc. 


Homestead  primes  all  privileges  excej>t 
vendor^s  privilege  on  real  estate  and  those 
for  funeral  expenses,  expenses  of  last  ill- 
ness and  law  charges.  29  A.  414,  Succes- 
sion of  Marc;  12  A.  537,  Foulkes'  Succes- 
sion; 21  A.  429,  Quertier  vs.  Hille;  31  A, 
854,  Sabalot  vs.  Populus;  29  A.  671,  Succes- 
sion of  Cottingham ;  27  A.  560,  Succession 
of  Bawls. 

Removal  of  widow  to  another  State  does 
not  forfeit  homestead.  29  A.  702,  Succes- 
sion of  White. 

If  widow  has  in  her  favor  life  policy  of 
her  husband,  she  must  assign  one  thousand 
dollars  of  it  to  succession  Or  give  bond  to 
return  that  amount  if  policy  collected.  32 
A.  17,    Succession  of  Boisblanc. 

Value  of  furniture  taken  and  sums  col- 
lected by  widow  must  be  deducted  from  the 
one  thousand  dollars.  28  A.  638,  Succession 
of  Fontelieu;  26  A.  589,  Succession  of 
Drum. 

Minor^s  property  and  widow^s  must  be 
added  and  deducted  from  one  thousand 
dollars.  28  A.  615,  Comer  vs.  Bourg. 

Where  widow  (as  legatee)  accepts  suc- 
cession of  husband  unconaitionally,  she 
can  not  afterwards  claim  homestead.  28  A, 
872,  Claudel  vs.  Palao. 

Privilege  of  necessitous  minor  for  his 
homestead  ranks  the  privilege  of  vendor  of 
movables.  26  A.  166,  Succession  of  Cooley. 
29  A.  671,  Succession  of  Cottingham. 

Where  widow  applies  for  homestead, 
tutor  of  minor  need  not  join.  26  A.  615, 
Comer  vs.  Bourg. 

When  widow  is  not  mother  of  minor  she 
must  give  security  for  usufruct  of  the  one 
thousand  dollars.  Id.  ' 

Minor  is  entitled  to  $1000  homestead  in 
succession  of  its  mother.  32  A.  459,  Succes- 
sions of  Edwards  and  Wilson;  27  A.  289, 
Succession  of  Coleman. 

Minor  i^no^  entitled  to  $1000  homestead 
in  succession  of  its  grandmother.  3i  A. 
1289,  Succession  of  (Jeisler. 


Art.  3253    [3220].   Order  of   Payment  of  Privileges. 

When,  for  want  of  movables,  the  creditors,  who  have  a  privilege 
according  to  the  preceding  article,  demand  to  be  paid  out  of  the 
proceeds  of  the  immovables  of  the  debtor,  the  payments  must  be 
made  in  the  order  laid  down  in  the  following  chapter. 


41  A.   213,  Succession  of  Duhe;  45  A. 
Zach.  280. 


159,   Succession  of  Henry:  3  A.   436;   1 


CHAPTER  6. 

0/  the  Order  in  which  Privileged  Creditors  are  to  be  Paid. 

Art.  3254   [3221].  Hovables  First  Liable  for  Privileges; 
Rank  of.     If  the  movable  property;  not  subject  to  any  special  priv- 
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ilege,  is  sufficient  to  pay  the  debts  which  have  a  general  privilege 
on  the  movables,  those  debts  are  paid  in  the  following  order : 

Funeral  charges  are  the  first  paid. 

Law  charges,  the  second. 

Expenses  of  the  last  illness,  the  third. 

The  wages  of  servants,  the  fourth. 

Supplies  of  provisions,  the  fifth. 

The  salaries  of  clerks,  secretaries,  and  others  of  that  nature, 
the  sixth. 

And,  finally,  the  wife's  dower,  the  seventh. 

The  thousand  dollars  secured  by  law  to  the  widow  or  minor 
children,  as  set  forth  in  article  3252,  shall  be  paid  in  preference  to 
all  other  debts,  except  those  for  the  vendor's  privileges  and  expenses 
incurred  in  selling  the  property. 

(Amended) ;  8  A.  42;  26  A.  166;  27  A.  560;  29  A.  914;  25  A.  432;  21  A.  429;  46  A. 
377,  Searcy  &  Co.  va.  Their  Creditors. 


Debts  mentioned  in  this  chapter  need  not 
be  recorded.    3276. 

Tax  costs  of  every  l^ind  entitled  to  class 
as  law  charges.  17  L.  207,  Rousseau  vs. 
His  Creditors. 


Clerks.— Newspaper  editors,  reporters, 
printers  and  carriers  are  not  so  classed  and 
have  no  privilege.  3  A.  428,  Stevens  vs. 
Sawyer. 


Art.  3255  [3222].   When  Hovables  Not  Sufficient.    But 

when  part  of  the  movables  are  subject  to  special  privileges,  and  the 
remainder  of  the  movables  are  not  sufficient  to  discharge  the  debts 
having  a  privilege  on  the  whole  mass  of  movables,  or  if  there  be 
equality  between  the  special  privileges,  the  following  rules  shall 
direct  the  determination. 

3214. 


Creditor  can  not  be  compelled  to  exhaust 
property  on  which  he  has  a  concurrent 
privilege  before  resorting  to  that  on  which 


he  has  a  first  privilege, 
vs.  Montijo. 


37  A.  704,  Montijo 


Art.  3256  [3223] .  Lessor's  Privilege  vs.  Costs  of  Selling. 

Whatever  may  be  the  privilege  of  the  lessor,  charges  for  selling 
the  movables  subjected  to  it  are  paid  before  that  which  is  due  for 
the  rent,  because  it  is  these  charges  which  procure  the  payment  of 
the  rent. 

3218;  46  A.  377,  Searcy  &  Co.  vs.  Their  Creditors;   1  R.  445;  4  R.  366;  3  A.  704; 
11  A.  469. 


This  means  such  charges  as  are  necessary 
to  effect  the  sale  of  the  property.  2  R. 
351,  Moniilly  vs.  His  Creditors. 


Art.  3257  [3224] .  Lessor's  Privilege  vs.  Funeral  Ex- 
penses. The  case  is  the  same  with  respect  to  the  funeral  expenses 
of  the  debtor  and  his  family  ;  when  there  is  no  other  source  from 
which  they  can  be  paid,  they  have  a  preference  over  the   debt  for 
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rent  or  hire,  on  the  price  of  the  movables  contained  in  the  house  or 
on  the  farm. 

i  R.  446;  2  R.  351;  2  R.  527;  4  R.  866;  3  A.  704. 

Funeral  expeDses  of  a  debtor  or  of  a  wife  I  raent  exists.  This  privilege  ranks  all  mort- 
and  children  privileged  on  real  property  of  gages  on  such  community  property.  31  A. 
community  when  no  other  source  of  pay-  |  452,  Alter  vs.  O'Brien. 

Art,  3258  [3225].  Lessor's  Privilege  vs.  Other  Privi- 
leges Against  Deceased.  But  the  lessor  has  a  preference  on  the 
price  of  these  movables,  over  all  the  other  privileged  debts  of  the 
deceased,  such  as  expenses  of  the  last  illness,  and  others  which 
have  a  general  privilege  on  the  movables. 

2705;  3218;  I  R.  446;  46  A.  379,  Searcy  &  Co.  vs.  Their  Creditors. 

Art.  3259  [3226].  Lessor's  Privilege  on  Crops  vs«  Debte 
for  Advances  and  Labor.  With  regard  to  the  crops  which  are 
subject  to  the  lessor's  privilege,  the  expenses  for  seed  and  labor, 
the  wages  of  overseers  and  managers  are  to  be  paid  out  of  the  pro- 
duct of  the  year,  in  preference  to  the  lessor's  debt. 

So,  also,  he  who  supplied  the  farming  utensils,  and  who  has 
not  been  paid,  is  paid  in  preference  to  the  lessor  out  of  the  price  of 
their  sale. 

6R,  36,484;  19  A.  112. 

Lessors  and  laborers  have  privilege  on 
crops  and  movables,  but  laborers  have  first 
privilege  on  crop  and  concurrent  privilege 


on  residue  of  property. 
Dragon. 


37  A.  73,  Saloy  vb. 


Art.  3260   [3227].    Lessor's   Privilege  vs.  Depositor's 

Claim.  If  among  the  movables  with  which  the  house  or  farm, 
or  any  other  thing  subject  to  the  lessor's  privilege,  is  provided, 
there  should  be  some  which  were  deposited  by  a  third  person  in 
the  hands  of  the  lessor  or  farmer,  the  lessor  shall  have  a  preference 
over  the  depositary  on  the  things  deposited,  for  the  payment  of 
his  rent,  if  there  are  no  other  movables  subject  to  his  privilege,  or 
if  they  are  not  sufficient,  unless  it  be  proved  that  the  lessor  knew 
that  the  things  deposited  did  not  belong  to  his  tenant  or  farmer. 

2707;  2708;  14  A.  603;  (as  amended  by  Act  87  of  1871,  p.  202). 

Art.  3261  [3228].  Depositor's  Claim  vs.  Other  Priv- 
ileges than  Lessor's.  With  the  exception  stated  in  the  forego- 
ing article,  the  pri\41ege  of  the  depositor  on  the  thing  deposited  is 
not  preceded  by  any  other  privileged  debt,  even  funeral  expenses, 
unless  it  be  that  the  depositor  must  contribute  to  the  expense  of 
sealing  and  making  inventory,  because  this  expense  is  necessary 
to  the  preservation  of  the  deposit. 

8222. 

Art.  3262  [3229].  Expenses  of  Custody  andJPreser- 
vation  vs.  Other  Privileges.    The  privilege  of  him  who  has 
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taken  care  of  the  property  of  another,  has  a  preference  over  that 
property,  for  the  necessary  expenses  which  he  incurred,  above  all 
the  other  claims  for  expenses,  even  funeral  charges  ;  his  privilege 
yields  only  to  that  for  the  charges  on  the  sale  of  the  thing  preserved. 

3224. 

Taking  of  note  in  payment  does  not 
waive  vendor^s  privilege.  46  A.  379,  Adier 
A  Co.  vs.  Lumber  Co. 

Art.  3263  [3230].  Vendor's  Privilege  of  flovables  vs. 
Lessor's  and  Otlier  Privileges.  The  privilege  of  the  vendor 
on  movables  sold  by  him,  which  are  still  in  the  possession  of  the 
vendee,  yields  to  that  of  the  owner  of  the  house  or  farm  which  they 
serve  to  furnish  or  supply,  for  his  rents.  It  yields  also  to  the 
charges  for  affixing  seals  and  making  inventories,  but  not  to  the 
funeral  or  other  expenses  of  the  debtor. 

3218;  3228;  3258;  2  A.  16,  Dennistoun  vs.  Mallard. 


The  vendor  is  entitled  to  be  paid  out  of 
the  proceeds  of  tbins  sold,  before  other 
privileged  claims,  with  the  ezeeption  of 
charges  for  affixing  seals,  for  making  inven- 
tories, and  others  necessary  to  procure  the 
sale  of  the  things.    2  R.  527,  Lane  vs.   His 


Creditors;  2  R.  280,  Monrose  vs.  His  Credi- 
tors. 

Commissions  of  syndics  but  not  lawjer^s 
fees  talie  precedence  over  vendor's  privilege. 
11  A.  469,  Marsh  vs.  His  Creditors. 


Art.  3264  [3231].  Innkeepers  Privilege.  The  privilege  of 
innkeepers  on  the  effects  of  travelers  deceased  in  their  house,  is 
postponed  to  funeral  and  law  charges,  but  is  preferred  to  all  the 
other  privileged  debts  of  the  deceased. 

Art.  3265  [3232].  Carrier's  Privilege.  The  privilege  of 
carriers,  for  the  cost  of  transportation  and  incidental  expenses, 
yields  only  to  the  charges  which  would  arise  on  the  sale  of  the 
goods. 

The  case  is  the  same  respecting  the  freight  of  goods  carried 
on  board  a  ship  or  other  vessels. 

Art.  3266  [3233].  Immovables  Liable  only  on  Defi- 
ciency of  Movables.  If  the  movables  of  the  debtor;  by  reason 
of  the  special  privileges  affecting  them  or  for  any  other  cause,  are 
not  sufl&cient  to  discharge  the  debts  having  a  privilege  on  the  whole 
movable  property,  the  balance  must  "be  raised  on  the  immovables  of 
the  debtor,  as  hereafter  provided. 

21  A.  487. 

Art.  3267  [3234].  Privilges  of  Vendor,  Workmen  and 
Material  Hen.  If  the  movables  of  the  debtor  are  subject  to  the 
vendor's  privilege,  or  if  there  be  a  house  or  other  work  subjected  to 
the  privilege  of  the  workmen  who  have  constructed  or  repaired  it, 
or  of  the  individuals  who  furnished  the  materials,  the  vendor, 
workmen  and  furnishers  of  materials,  shall  be  paid  from  the  price 
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of  the  object  affected  in  their  favor,  in  preference  to  other  privileged 
debts  of  the  debtor,  even  funeral  charges,  except  the  charges  for 
affixing  seals,  making  inventories,  and  others  which  may  have  been 
necessary  to  procure  the  sale  of  the  thing. 

2.  B.  527. 


Seals,  syDdScs,  commiseions,  chargeg  of 
auctioneer  and  inyentory.  2  R.  281,  Mon- 
roe V8.  His  Creditors. 


Art.  3268  [3235].  Vendor  of  Land  vs.  Workmen  on 
House.  When  the  vendor  of  lands  finds  himself  opposed  by 
workmen  seeking  payment  for  a  house  or  other  work  erected  on 
the  land,  a  separate  appraisement  is  made  of  the  ground  and  of  the 
house,  the  vendor  is  paid  to  the  amount  of  the  appraisement 
on  the  land,  and  the  other  to  the  amount  of  the  appraisement  of 
the  building. 


3249;  20  A.  452;  23  A.  365. 


How  to  proceed. 
Field. 


A.  349,   Wang  vs. 


A  party  boldin^r  a  builder^s  privHes^e  duly 
recorded  does  not  lose  the  beneiit  of  each 
privilege  where  the  property  has  been  sab- 
geqaently  mortgaged,  and  after  the  death  of 
the  privileged  and  mortgage  debtor,  has 
been  sold  without  a  separate  appraisement 
of  land  and  building.  34  A.  868,  Succession 
of  Lenel.  But  see  48  A.  764,  Murray  vs. 
Sweeney. 

The  material  man  has  a  privilege  over 
the  vendor  for  the  materials  furnished  to 
be  paid  for  from  the  price  of  the  house 
which  was  Bold  with  the  lot.  13  L.  9, 
Andry  vs.  Guyol. 

Vendor  has  privilege  on  machinery  in 


sugar  house  and  right  to  remove  and  sell 
under  execution.  49  A.  1048,  Hall  vs. 
Hawley  &  Co. 

The  appraisement  may  be  made  after  sale 
as  well  as  before.  34  A.  868,  Succession  of 
Lenel;  13  L.  8,  Andry  va.  Guyol;  15  L.417, 
Diggs  vs.  Green.  But  sec  contra,  32  A. 
1036,  Succession  of  Cox. 

Where  builder's  contract  or  claim  of  fur- 
nisher of  materials  is  not  recorded,  and 
property  sold  without  a  separate  appraise- 
ment, privilege  lost.  28  A.  290,  Hoy  vs. 
Peterman;  32  A.  1035,  Succession  of  Cox. 

Building  must  be  sold  with  the  land  and 
not  by  itself.  26  A.  349,  Wang  vs.  Field; 
3228,  Revised  Civil  Code. 


Art.  3269  [3236].  Most  Recent  Hortgagee  First  Con- 
tributes to  Privileges.  With  the  exception  of  special  privi- 
leges, which  exist  on  immovables  in  favor  of  the  vendor,  of  work- 
men and  furnishers  of  materials,  as  declared  above,  the  debts  privi- 
leged on  the  movables  and  immovables  generally  ought  to  be  paid,  if 
the  movables  are  insufl&cient;  out  of  the  product  of  the  immovables 
belonging  to  the  debtor,  in  preference  to  all  other  privileged  and 
mortgage  creditors. 

The  loss  which  may  then  result  from  their  payment  must  be 
be  borne  by  the  creditor  whose  mortgage  is  the  least  ancient,  and  so 
in  succession,  ascending  according  to  the  order  of  the  mortgages,  or 
by  pro  rata  contributions  where  two  or  more  mortgages  have  the 
same  date. 


46  A.  159,  Succession  of  Henry;  7  N.  S.  635,  Dreux  vs.  His  Creditors ;  18  A.  142, 


169. 
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Junior  mortgages  contribate  first  to  priv- 
ileged debts.  11  A.  484,  Devron  vs.  His 
Creditors. 

Neeessity  of  separate  appraisemeDt.  37 
A.  857,  Citizens,  Bank  vs.  Maureau. 

Book  of  liens  and  privileges  in  country 
parishes  on  crops.    Act  51  of  1890,  p.  43. 

No  privilege  or  mortgage  shall  affect 
immovable  property  unless  recorded,  etc. 
Article  186  of  Constitution  of  1898;  Article 
176  of  Constitution  of  1879;  see  Article  123 
of  Constitution  of  1869. 

All  privileges  must  be  recorded.  22  A. 
278,  Taylor  vs.  £aler;  24  A.  25,  Succession 
of  Nelson;  Act  45  of  1877,  p.  59;  31  A.  519, 
Jacob  vs.  Preston, 

Where  two  properties  are  subject  to  same 
flret  mortgage,  and  each  to  a  different  sec- 


ond mortgage,  one  of  the  properties  can 
not  be  sold  so  as  to  cut  out  second  mort- 
gage on  it.  In  the  final  distribution  the 
first  mortgage  will  be  assigned  proportioned 
on  the  proceeds  of  both  properties.  36  A. 
252,  Succession  of  Anger. 

Privileged  debts  must  be  paid  first  from 
movables  and  unmortgaged  immovables 
second;  if  these  are  iuEufflcient,  from 
youngest  mortgage;  and,  third,  from  other 
mortjrages  in  order  of  inscription.  29  A. 
414,  Succession  of  Marc;  23  A.  3,  Succes- 
sion of  Rousseau ;  20  A.  359,  Ventress  vs. 
Creditors;  32  A.  59,  Suocession  of  Hautau, 

Junior  mortgage  must  pay  the  privileged 
debts.    32  A.  o9.  Succession  of  Hautau. 

Special  mortgage  preferred  on  proceeds 
of  mortgaged  property  if  privile£edl  debts 


can  be  paid  from  other  funds. 
Succession  of  Patrick, 


I  A.  1071, 


Art.  3270  [3237].  Order  of  Payment.  When  the  debts 
privileged  on  the  movables  and  immovables  can  not  be  paid  entirely, 
either  because  the  movable  effects  are  of  small  value,  or  subject  to 
special  privileges  which  claim  a  preference,  or  because  the  mova- 
bles and  immovables  together  do  not  suffice,  the  deficiency  must 
not  be  borne  proportionally  among  the  debtors,  but  the  debts  must 
be  paid  according  to  the  order  established  above,  and  the  loss  must 
fall  on  those  which  are  of  inferior  dignity. 

3191;  11  A.  482;  18  A.  169. 


CHAPTER  7. 
Hovj  Privileges  are  Preserved  and  Recorded. 

Art.  3271  [3238J.    Vendor's  Privilege  on  Immovables. 

The  vendor  of  an  immovable  only  preserves  his  privilege  on  the 
object,  when  he  has  caused  to  be  duly  recorded  at  the  office  for 
recording  mortgages,  his  act  of  sale,  in  the  manner  directed  here- 
after, whatever  may  be  the  amount  due  to  him  on  the  sale, 

2  A.  251,  800;  6  A.  162;  12  A.  699,  778;  18  A.  142. 

Where  veDdor  has  not  recorded  sale  he 
ought  not  to  sne  to  rescind  sale.  3.  R.  220, 
Blackstone  vs.  His  Creditors. 


Release  of  mortgage  does  not  release  the 
vendor's  privilege  where  the  notes  are  held 
by  a  third  person  and  no  other  person  had 
acquired  rights  under  the  release.  12  R. 
279,  Citizens'  Bank  vs.  Cuny  et  al. 

Where  a  sale  reserving  raortgage  and 
vendor's  privilege  was  executed  Saturday 
at  the  legal  closing  hour  of  Recorder  of 
Mortgages,  and  the  act  was  filed  for  inscrip- 
tion Monday,  the  inscription  preserves  ven- 
dor's privilege  against  prior  recorded  mort- 
gages.   41  A.  447,  Way  vs.  Levy  et  al. 


When  the  privileob  should  bb  re- 
corded TO  AFFECT  PRIOR  MORTQAQES. 
3274  and  notes. 

Registry  laws  impairing  contracts.  32 
A.  191,  Vance  vs.  Vance;  26  A.  584,  Roch- 
ereau  &  Co.  vs.  Delacroix ;  24  A.  26,  Suc- 
cession of  Nelson. 

Wife's  tacit  mortgage  if  not  duly  re- 
corded primes  vendor.  20  A.  80,  Lombas 
vs.  Collet. 

How  privileges  are  preserved  and  re- 
corded. Failure  to  register  in  time  loees^ 
privilege  as  against  widow's  homestead. 
29  A.  415,  Succession  of  Marc;  3348,  Re- 
vised Civil  Code. 
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How  Privileges  are  Preserved  and  Recorded.    Art.  3273 


Art.  3272  [3239].  Contractors,  Workmen  and  Material 
Men.  Architects,  undertakers,  bricklayers,  painters,  master 
builders,  contractors,  subcontractors,  journeymen,  laborers,  cart- 
men,  masons  and  other  workmen  employed  in  constructing, 
rebuilding  or  repairing  houses,  buildings,  or  making  other  works ; 
those  who  have  supplied  the  owner  or  other  person  employed  by 
the  owner  or  his  agent  or  subcontractor  with  materials  of  any  kind 
for  the  construction  or  repair  of  his  buildings  or  other  works ; 
those  who  have  contracted,  in  the  manner  provided  by  the  police 
regulations,  to  make  or  put  in  repair  the  levees,  bridges,  canals 
and  roads  of  a  proprietor,  preserve  their  privileges,  only  in  so  far 
as  they  have  recorded,  with  the  recorder  of  mortgages  in  the  parish 
where  the  property  is  situated,  the  act  containing  the  bargains  they 
have  made,  or  a  detailed  statement  of  the  amount  due,  attested 
under  the  oath  of  the  party  doing  or  having  the  work  done,  or 
acknowledgment  of  what  is  due  to  them  by  the  debtor. 

The  privileges  mentioned  in  this  article  are  concurrent • 

(Amended) ;  2775,  2777;  28  A.  534;  28  A.  365;  2  A.  549;  4  A.  97;  20  A.  452,  485;  K. 
S.  446,  2877;  Acts  1868,  No.  126,  p.  167. 

As  TO  CONTRACTS  FOR  BUILDINGS  AND 
THE  SECURITY  OF  WORKMEN  AND  FUR- 
NISHERS OF  MATERIAL.      Act    180    of    1894, 

p.  223   (amended  by  Act  123  of  1896,  p. 
179). 


The  recording  of  notes  ffiven  in  pay- 
ment of  matei  iais  after  tliey  nave  been  fur- 
nished will  not  suffice.  32  A.  1035,  Sacces- 
sion  of  Cox. 

Registry  of  an  unaccepted  draft  does  not 
create  a  privilege  against  the  owner  whicli 
will  affect  the  property  in  the  hands  of  an 
innocent  third  purchaser.  12  A.  1,  Shepherd 
vs.  Leeds  &  Co. 

Contractor's  privilege  extends  to  soil 
dedioated  to  public  use.  40  A.  264, 
Schwartz  vs.  Saiter. 

Persons  engaged  to  do  current  manual 
work  to  keep  grounds  or  buildings  in  order 
have  no  privilege  outranking  a  vendor.  39 
A.  1,  Exposition  vs.  Exposition. 

Filing  for  registry  not  sufficient;  actual 
registry  necessary.  30  A.  833,  State  vs. 
Faulk.  But  see  41  A.  447,  Way  vs.  Levy 
et  al. 

If  property  on  which  a  privilege  exists 


Is  sold  and  vendor  dies  and  bis  adminis- 
trator collects  the  price,  the  privilege  does 
not  attach  to  the  price,  the  sale  not  being 
made  by  the  administrator.  16  L.  293, 
Taylor  vs.  Crain. 

Registry  of  an  unaccepted  draft  does  not 
oreate  a  privilege  against  drawee,  although 
owner  of  the  property,  and  although  the 
materials  enured  to  its  benefit  previous  to 
his  purchase.  12  A.  1,  Shepherd  vs.  Leeds 
&  Co. 

Act  to  secure  the  wages  of  laborers  and 
workmen.  134  of  1880,  p.  183.  35  A.  897, 
Meyer  vs.  Railroad. 

Contractor  furnishing  materials  for  a 
building,  but  failing  to  record  his  contract, 
acquires  no  lien  on  the  building.  30  A. 
993,  Schwartz  vs.  Cronan. 

Builder  failing  to  record  contract  has  no 
privilege  as  to  third  persons.  30  A.  1213, 
Van  Loan  vs.  Heffner. 


Medical  bill  must  be  recorded. 
Succession  of  Elliott. 


31  A.  31, 


Privilege  dates  back  from  time  contract 
or  claim  is  recorded.  24  A.  610,  Marmillon 
vs.  Archinard. 


Art.  3273  [3240].  Recordation  as  to  Third   Persons. 

Privileges  are  valid  against  third  persons,  from  the  date  of  the  re- 
cording of  the  act  or  evidence  of  indebtedness  as  provided  by  law. 

(Amended)  3347;  3348;  47  A.  538,  Wheelwright  vs.  Transportation ;  16  L.  292;  R,  S. 
447,  2878;  Acts  1868,  No.  126,  p.  167;  34  A.  925,  Mcllvaine  et  al.  vs.  Legare  et  al. 


Privileges  on  Personal  Property. 

*'  Privileges  on  movable  property  shall 
exist  without  registration  of  the  same 
except  in  such  cases  as  the  General  Assem- 


bly may  prescribe  by  law  after  the  adop- 
tion of  this  Constitution. ''  Article  177  of 
Constitution  of  1879.  35  A.  488,  Kuhn  & 
Co.  vs.  Embry  &  Pilcher. 
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Art.  3274. 


Civil  Code  op  Louisiana. 


Privileges  on  movables  shall  exist  with- 
out registration  for  the  same,  except  in 
■euch  cases  as  the  General  Assembly  may 
prescribe  by  law  after  the  adoption  of  this 
•Constitution.  36  A.  488,  See  Gumbel  & 
Co.  vs.  Beer  et  als.  39  A.  397,  Mullan  vs. 
Creditors. 

Privileges  on  crops  are  ranked  in  the  fol- 
lowing order : 

1.  Privilege  of  laborer. 

2.  Privilege  of  lessor. 


3.  Privilege  of  overseer. 

4.  Pledges  under  Section  1  of  66  of  1874 
in  order  of  recordation. 

5.  Privileges  of  furnishers  of  supplies  and 
money  and  of  physician.  Act  89  of  1886, 
p.  127. 

Recording  of  privilege  on  crops.  Act  51  of 
1890,  p.  43.  47  A.  201,  Webre,  Syndic,  vs. 
Beltran. 

See  Constitution  1879,  Art.  177. 


Art.  3274  [3241].  Where  and  When  Recordation  to  be 
riade.  No  privilege  shall  have  effect  against  third  persons,  un- 
less recorded  in  the  maner  required  by  law  in  the  parish  where  the 
property  to  be  affected  is  situated.  It  shall  confer  no  preference  on 
the  creditor  who  holds  it,  over  creditors  who  have  acquired  a  mort- 
gage, unless  the  act  or  other  evidence  of  the  debt  is  recorded  within 
seven  days  from  the  date  of  the  act  or  obligation  of  indebtedness, 
when  the  registry  is  required  to  be  made  in  the  parish  where  the 
act  was  passed  or  the  indebtedness  originated  and  within  fifteen 
days  if  the  registry  is  required  to  be  made  in  any  other  parish  of 
this  State.  It  shall,  however,  have  effect  against  all  parties  from 
date  of  registry. 


(As  amended  by  Act  45  of  1877,  p.  59). 
Wheelwrigtit  ys   Transportation  Co. 


49  A.  1S9,  Bank  ys.  Dayid;  47  A.  532, 


Freyious  to  the  amendment  of  this  act 
the  privilege  could  not  haye  preference 
oyer  existing  mortgage  unless  recorded  on 
4ay  when  contract  was  entered  into.  27  A. 
^6,  Bank  of  America  ys.  Fortier;  23  A. 
286,  Foley  ys.  Hagan;  27  A.  48,  Dunning 
ys.  Coleman;  24  A.  610,  Marmillon  ys. 
Archlnard ;  28  A.  305,  Executors  of  Bird 
vs.  Lobdell;  27  A.  460, Citizens' Bank  ys.  St. 
Louis  Hotel;  27  A.  275,  Adams  vs.  Adams; 
27  A.  401,  Morrison  ys.  Citizens'  Bank;  23  A. 
271,  Whit  ys.  Bird ;  Id.  694,  Beard  ys.  Chap- 
pell;  25  A.  232,  Loeb  &  Co.  ys.  Blum;  26 
A.  80,  Lapene  &  Ferre  ys.  Meegel. 

Laborers  priyilege.  Act  134  of  1880,  p. 
183. 

A  vendor's  priyilege  must  be  enforced  on 
«n  immoyable,  eyen  if  the  act  creating  it 
was  not  recorded  on  the  day  it  was  entered 
into,  if  no  other  creditor  has  acquired  a 
mortgage  on  the  property  affected.  34  A. 
1131,  Succeeslon  of  Clay. 

Recordation  under  this  article  is  essential 
to  secure  a  preference  oyer  prior  mort- 
gages.- 34  A.  925,  Mcllyaine  et  al.  ys.  Le- 
gare  et  al ;  27  A.  290,  Gay  ys.  Boyard ;  27  A. 
246,  Bank  ys.  Fortier;  28  A.  365,  Bereyin 
vs.  Weiss;  32  A.  315,  Bank  ys.  Ferry;  27  A. 
275,  Adams  ys.  Adams;  36  A.  360,  Mcll- 
yaine et  al.  ys.  Legare  et  al. 

Where  defendant  is  a  citizen  of  the  State, 
suit  may  be  brought  by  laborer  or  material 
man  where  property  is  situated.  Act  16  of 
1886,  p.  24. 


Priyilege  can  not  affect  third  persons 
unless  recorded.  26  A.  501,  Fargason  & 
Clay  ys.  Johnson  &  Son;  30  A.  1365,  Coch- 
ran ys.  Ocean  Dry  Dock  Co. 

Widow's  homestead  need  not  be  record- 
ed.   25  A.  431,  Succession  of  Bouret. 

Tardy  recordation  ineffectual  as  to  credi- 
tors seizing  before  recordation.  26  A.  80, 
Lapene  et  al.  ys.  Meegel. 

Recordation  on  day  after  execution  of 
instrument  or  contract  which  giye  rise  to 
priyilege  will  not  preserve  it  as  against  ex- 
isting mortgage  creditors.  28  A.  534,  State 
ex  rel.  Praeger  ys.  Rec  >rder  of  Mortgages. 

Impossibility  of  registry  on  day  of  exe- 
cution of  contract  does  not  saye  privilege. 
28  A.  305,  Executors  of  Bird  vs.  Lobdell. 

Vendor's  priyilege  valid  from  date  of 
registry  if  no  other  creditor  has  acquired  a 
mortgage  on  the  property.  34  A.  1131, 
Succession  of  Clay;  27  A.  290,  (Jay  vs.  Bo- 
vard. 

Merchant's  claim  should  be  recorded  on 
day  contract  for  advances  is  made,  not  day 
account  is  closed.  30  A.  1007,  Gay  &  Co. 
vs.  Daigre. 

As  to  vendee,  privilege  of  vendor  not  lost 
by  failure  to  record  in  six  days.  31  A.  284, 
Gordon  vp.  Knox. 
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How  Privileges  are  Preserved  and  Recorded.    Art.  3170. 


Contrtct  must  be  recorded;  not  notes 
given  for  materials.  32  A.  1035,  Succession 
of  Cox. 

But  registry  of  note  for  a  balance  due  on 
three  boilers  furnished  "for  the  Souvenir 
plantation  ^'  preserves  vendor's  lien. 

Registry  effectual  to  preserve  lien  as 
Against  subsequent  vendee,  if  made  at  any 
time  before  such  sale.  34  A.  923,  Mcllvaine 
A  Spiegel  vs.  Legar^  et  al. 

The  law  in  1869  gave  privilege  effect  from 
date  of  recordation.  32  A.  380,  384,  Pedes- 
claux  vr.  Legar^. 

If  a  privilege  exists  it  primes  all  mort- 
gages. 31  A.  518,  Jacob  vs.  Preston;  32  A. 
385,  Pedesclanx  vs.  Legare. 


Unless  contract  giving  rise  to  vendor's 
or  other  ptivilege  is  recorded  seasonably 
and  in  proper  office,  general  mortgages 
previously  recorded,  and  even  certain  Tiens, 
will  lake  precedence.  35  A.  829.  Gallaugher 
vs.  Congregation;  36  A.  274,  Givanontch 
vs.  Congregation. 

Privilege  resulting  from  pledge  need  not 
be  recorded  if  pledge  in  possession  of 
pledgee.  30  A.  943,  Helm  vs.  Meyer,  Weis 
&Co. 

Privilege  of  builder  and  furoisher  of  ma« 
terlals  ranks  mortgages  existing  at  time 
contract  is  made,  though  privilege  not  re« 
corded  until  after  buifding  completed.  31 
A.  698,  Johnston  vs.  Welnstock. 


Art.  3275  [3242].  Separation  of  Patrimony.  Creditors 
and  legatees  who  demand  a  partition  of  the  patrimony  of  the  de- 
ceased, in  conformity  with  the  provisions  contained  in  the  third 
section  of  the  eighth  chapter  of  the  title :  0/  Successions^  preserve 
their  privilege,  as  against  the  heirs  or  representatives  of  the  de- 
ceased, on  the  immovables  of  the  succession,  only  by  recording  the 
evidences  of  their  claims  against  the  succession  within  three 
months  after  it  is  opened. 

Before  the  expiration  of  this  time  no  mortgage  can  be  enforced 
against  the  property,  nor  any  alienation  be  made  by  the  heirs  or 
representatives  of  the  deceased,  to  the  injury  of  the  creditors  of  the 
succession. 

1177;  1419;  1444  et  seq.;  1456;  47  A.  853,  Goodwin  vs.  Neustadtl;  C.  N.  2111;  22  A. 
^93;  23  A.  97;  33  A.  284,  Succession  of  Dupuy ;  26  A.  350,  Glover  and  Odendahl  vs.  Shute; 
27  A.  837,  Rochereau  &  Co.  vs.  Colomb. 


Widow's  homestead  need  not  be  recorded. 
^  A.  431«  Succession  of  Bouret. 

"  No  mortgage  can  be  enforced,"  means 
no  doubt  no  mortgage  created  by  the  heir 
etLn  be  enforced,  etc.    1164, 1062. 

The  failure  of  one  having  vendor's  priv- 


ilege to  enforce  it  amounts  to  a  waiver  of 
same  in  an  action  on  the  vendor *8  note  se- 
cured by  a  different  on  the  same  and  other 
lots  where  he  only  alleges  the  second  act 
and  has  all  the  lots  sold  in  fflobo.  42  A. 
419,  Rusch  &  Co.  vs.  Keenan  S,  Slawson. 


Art.  3276  [3243].  Charges  Against  Succession ;  Prefer- 
ence Over  Debts  of  Deceased.  The  charges  against  a  succes- 
sion, such  as  funeral  charges,  law  charges,  lawyers'  fees  for  set- 
tling the  succession,  the  thousand  dollars  secured  in  certain  cases 
to  the  widow  or  minor  heirs  of  the  deceased,  and  all  claims  against 
the  succession  originating  after  the  death  of  the  person  whose  suc- 
cession is  under  administration,  are  to  be  paid  before  the  debts 
contracted  by  the  deceased  person,  except  as  otherwise  provided 
for  herein,  and  they  are  not  required  to  be  recorded. 

(Amended) ;  44  A.  484,  Succession  of  Sparrow. 

Fees  due  physicians  for  services  during 
last  illness  not  privile>;ed  unless  recorded. 
51  A.  37,  Succession  of  Elliott. 
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Aet.  3277. 


Civil  Code  of  Louisiana. 


CHAPTER  8. 


Of  the  Manner  in  which  Privileges  are  Extinguished. 

Art.  3277  [3244].  Extinction  of  Privileges.    Privileges 
become  extinct : 

1.  By  the  extinction  of  the  thing  subject  to  the  privilege. 

2.  By  the  creditor  acquiring  the  thing  subject  to  it. 

3.  By  the  extinction  of  debt  which  gave  birth  to  it. 

4.  By  prescription. 

Privileges  are  extlDguished  by  allowing 
the  thing  subject  to  it  to  be  sold  confusedly 
with  other  things.    3228. 


I      ^<  Receiyed  payment  in  notes  '*  is  no  ex-* 
I  tinction  of  privilege.    46  A.  379,  Adler  vSr 
Burton  Lumber  Co. 


Confusion, 
beau;  2217. 


34  A.  1036,  Copes  vs.  Guille- 


TITLE  XXII. 


OF  MORTGAGES. 


CHAPTER  1. 
General  Provisions. 

Art.  3278  [3245].  flortgage  Defined.  Mortgage  is  a 
right  granted  to  the  creditor  over  the  property  of  the  debtor  for  the 
security  of  his  debt,  and  gives  him  the  power  of  having  the  prop- 
erty seized  and  sold  in  default  of  payment. 

2012;  Mack.,  p.  104,  §  200,  Partie  Generale;  5  R.  496;  Spanish  Code,  1874. 

A  mortgage  can  not  be  transferred  to  a 
third  person  so  as  to  give  any  greater  riicht 
than  the  mortgagee  himself  possessed.  8  R. 
435,  Schmidt  vs.  Frey. 

When  one  sells  for  a  price  which  is  a 
debt,  with  condition  that  if  the  debt  be 
paid  by  a  stipulated  time,  the  sale  should 
be  void,  this  is  a  common  law  mortgage  and 
not  a  sale.    40  A.  324,  Howe  vs.  Austin. 

Acts  of  mortgage  in  case  of  doubt  will  be 
strictly  construed.  3  R.  342,  Succession  of 
De  Armas. 

The  renunciation  of  the  mortgage  does 
not  release  the  vendor's  privilege.  3249  and 
note;  3  A.  600,  Boner  vs.  Mahle;  12  R.  279, 
Citizens'  Bank  vs.  Cuny. 


A  mortgage  is  a  species  of  alienation.  2  Ar 
173,  Ducland  vs.  Rousseau:  II  A.  469, 
Citizens'  Bank  vs.  Armor;  13  A.  2,  Be- 
loquet  vs.  Lanata;  12  A.  776,  Masson  vs. 
Saloy;  II  L.  408;  2  Trop.  a.  386;  II  A.  68. 

A  mortgage  is  not  a  privilege.  4  A.  315, 
Bacchus  vs.  Moreau;  34  A.  178,  State  ex 
rel.  Jackson  vs.  Recorder  of  Mortgages. 


Mortgage  is  a  real  right. 
61.    Ante  2012. 


C.  P.  12,  C.  P. 


A  mortgage  is  a  ju«  in  re,  16  A.  437,  Car- 
penter vs.  Allen. 

Is  a  mortgage  a  jus  ad  rem  or  a  jus  in  re* 
31  A.  60,  Wisdom  vs.  Spencer;  4  N.  S.  331 
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Op  Mortgages. 


Art.  3282. 


A  mortgage  is  a  personal  right  as  against 
the  obligor.    *2019. 

A  mortgage  note  not  intended  as  com- 
mercial paper.    23  Am.  Law  Reg.  201. 

Mortgage  does  not  extend  to  property 
conditionally  sold.  47  A.  1469,  Baldwin  vs. 
Sheriff. 


Creditor  accepts  mortgage  by  taking 
notes  secured  by  it.  32  A.  310,  Citizens' 
Banlj  vs.  Ferry. 

Mortgage  granted  by  simulated  vendee 
valid  if  mortgaged  in  good  faith.  31  A:  795, 
Testart  vs.  Belot. 


Art.  3279  [3246],  Is  a  Species  of  Pledge.  Mortgage  is 
a  species  of  pledge,  the  thing  mortgaged  being  bound  for  the  pay- 
ment of  the  debt  or  fulfillment  of  the  obligation. 


2  A.  168. 

Mortgage  is  not  commercial  like  the 
negotiable  paper  it  secures,  and  is  not  free 
from  e^qnities  in  the  hands  of  the  innocent 
holder.  8  R.  485,  Schmidt  vs.  Frey;  17  A. 
124,  Bouligny  vs.  Fortier;  4  R.  435;  16  A. 
437. 

Mortgages  are  not  subject  to  the  rules  of 
ordinary  commercial  paper.  26  A.  375, 
Oamer  vs.  Gay. 

Payment  of  note  extinguishes  mortgage. 
«5  A.  439,  Hoyle  vs.  Cazabat. 


If  a  debt  creates  a  privilege  or  tacit 
mortgage,  they  exist  independently  of  the 
judgment.  Gustine  vs.  Union  Bank,  10  R. 
412. 

Possession  by  mortgac^or  not  of  essence 
of  mortgage.  47  A.  195,  Webre,  Syndic,  vs. 
Beltran  &  Co. 

Movables  belonging  to  a  plantation  cease 
to  be  subject  to  the  mortgage  when  they 
have  been  removed  and  sold.  38  A.  303, 
Well  vs.  Lapeyre. 


Art.  3280  [3247]:   It  Resembles  the  Pledge  : 

1.  In  that  both  are  granted  to  the  creditor  for  the  security  of 
his  debt. 

2.  In  that  both  bind  the  thing  subjected  to  them,  and  that 
the  same  thing  can  not  be  engaged  to  a  second  creditor  to  the 
prejudice  Df  the  first. 

Art.  3281  [32481.  Mortgage  Differs  from  Pledge  in 
This  : 

1.  That  mortgage  exists  only  on  immovables,  ships,  steamboats 
and  other  vessels,  or  such  other  rights  as  shall  be  hereafter 
described,  and  that  the  pledge  has  for  its  object  only  movables, 
corporeal  or  incorporeal. 

2.  That,  in  pledge,  the  movables  and  effects  subjected  to  it,  are 
put  into  the  possession  of  the  creditor,  or  of  a  third  person  agreed 
upon  by  the  parties,  while  the  mortgage  only  subjects  to  the  rights 
of  the  creditor  the  property  on  which  it  is  imposed,  without  it  being 
necessary  that  he  should  have  actual  possession. 

(Amended)  3134;  R.  S.  3S6.  726,  727. 

Immovables  can  be  pledged.    313.5  3176,  I 
3179,3181.  I 

Art.  3282  [3249].  flortgage  is  Real  Right  and  Indivisi- 
ble.  The  mortgage  is  a  real  right  on  the  property  bound  for  dis- 
charge of  the  obligation. 

It  is  in  its  nature  indivisible  and  prevails  over  all  the  immova- 
bles subjected  to  it,  and  over  each  and  every  portion. 

It  follows  them  into  whatever  hands  they  pass. 

2113;  16  Wall.  271,  452;  C.  N.  2114;  15  L.  697. 
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Mortgage  is  an  indivisible  obligation. 
2112. 

Debt  \6  divisible.  1483.  See  Trop.  Hyp. 
2  Vol.,  n.  884,  p.  215;  30  Laurent  158,  n. 
177. 

So  the  property  mortgaged  must  be  sold 
for  all  of  the  installments.  16  L.  167,  Pep- 
per Ts.  Dnnlap. 

Mortgagee  can  select  what  property  he 
pleases  subject  to  his  mortgage,  although 
it  occasion  some  inconyenience.  Trop, 
d'Hyp.  750  and  762. 

The  mortgage  follows  it  even  into  the 
hands  of  the  administrator  when  his  intes- 
tate was  third  possessor,  and  he  can  not  sell 


go  as  to  impair  mortgage, 
sion  of  Field. 


3  R.  6,  Sooces- 


Mortgage  is  not  a  real  right  in  the  prop* 
erty  and  the  action  to  enforce  it  is  not » 
real  action.    81  A.  61,  Wisdom  vs  Buckner^ 

Where  the  plantation  mortgaged  as  unitr 
mortgageor  can  not  require  it  to  be  sold  in 
parts.    90  A.  1312,  Morris  vs.  Womble. 

No  notice  of  foreclosing  neeessary  to  be 

fiven  to  co-mortgagees.    Such  for«!blosure 
indinn:  on  all.    82  A.  164,  Sonlat  ts.  Miles^ 

But  mortgagee  may  foreclose  on  part 
only  of  mort^u^d  property.  32  A.  1296^ 
Burgess  vs.  Gordy;  81  A.  789,  Bosl^  YSr 
Hayes. 


Art.  3283   [3250].     Mortgage  is  Strict!    Juris.    The 

mortgage  only  takes  place  in  such  instances  as  are  authorized  by 
law. 

C.  N,  2116  (lit.) ;  18  Toul.  309;  12  A.  864. 

Art.  3284  [3251].    Mortgage  is  an  Accessorial  Right. 

The   mortgage  is  accessory  to  ^  principal  obligation  which  it  is 
designed  to  strengthen,  and  of  which  it  is  to  secure  the  execution. 

4  L.  82C,  Shields  vs.  Brnndidge;  15  L.  588;   19  L.  480;  8  R.  889;  8  A.  714;  11  A.  84  f 
18  A.  86;  21  A.  8. 


See  novation  9187  and  notes. 

Mortgage  securing  negotiable  note  is  not 
itself  negotiable  so  as  to  pass  free  from 


equities.    26  A.  875,  Oamer  vs.  Gay ;  88  Ar 
170,  Butler  vs.  Slocomb;  2645. 


Art.  3285  [3252].  Mortgage  requires  a  Valid,  Existing 
Principal  Debt.  Consequently,  it  is  essentiall}'^  necessary  to  the 
existence  of  a  mortgage,  that  there  shall  be  a  principal  debt  to  serve 
as  a  foundation  for  it. 

Hence  it  happens,  that  in  all  cases  where  the  principal  debt  is 
extinguished,  the  mortgage  disappears  with  it. 

Hence  also  it  happens  that,  when  the  principal  obligation  is 
void,  the  mortgage  is  likewise  so ;  this,  however,  is  to  be  understood 
with  certain  restrictions  which  are  established  hereafter. 

2217;  3299;  4  R.  416,  Hill  vs.  Hall;  20A.  199,  265;  23  A.  466;  44  A.  305  Gay  vs. 
Hebert;  47  A.  16,  Truxillo  vs.  Delaune  et  al.;  16.  L.  696;  19  L.  478;  3  R.  889;  4  R.  416^ 
18  A.  86;  19  A.  260. 


Where  a  mortgage  is  not  made  for  a  spe- 
cific debt  but  for  future  use  and  hence  in 
favor  of  any  future  holder,  the  use  of  the 
note  as  collateral  and  the  return  to  the 
maker  will  not  cancel  mortgage.  49  A. 
1019,  Succession  of  Phillips. 

Attorney's  Fees.— -In  the  nature  of 
damages  an  opponent  can  exact  same 
though  property  is  sold  by  administrator. 
41  A.  209,  Succession  of  Duhe. 

Attorney ''8  fees  stipulated  in  mortgage  are 
exigible  if  mortgagee  is  bound  to  employ 


counsel  to  represent  him  in  succession  pro- 
ceedings. 49  A.  144,  Zlegler  vs.  Creditors; 
39  A.  397,  Mullen  vs.  Creditors. 

Where  mortgagee  sues  on  installments  of 
mortgage  —  attorney's  fees.  49  A.  489, 
Grunewald  vs.  Soap,  Starch  and  Candle 
Mfg.  Co.,  Limited. 

Mortgagor  may  issue  notes  after  execu- 
tion of  mortgage,  or  even  after  they  have 
returned  to  his  possession.  89  A.  730,  Mor- 
ris vs.  Cain;  47  A.  800,  Huber  vs.  Thomp- 
son. 
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Art.  3289. 


Five  per  cent,  attorney's  fees  not  osurioiM. 
21  A.  8,  Siegel  ts.  Drum. 

Ten  per  cent,  attorney's  fee  is  a  cover  for 
usury.  14  F.  Rep.  662,  Merchants  Na.ional 
Bank  ys.  Sivier. 

But  this  principal  debt  may  be  a  sum 
named  merely  as  a  securiiv  in  order  to  pro- 
tect advances  to  be  made  on  the  account 
current  and  its  eventual  balance,  up  to  the 
amount,  with  interest,  which  those  securi- 
ties represent.  7  A.  808,  Pickersgiil  vs. 
Brown. 

Void.— A  mortgage  given  mithin  three 
monthspreceedingwlure.  R.  S.  1808;  46 
A.  451,  Chapoton  vs.  His  Creditors. 

Renunciation  of  acquired  prescription 
revives  personal  obligation  of  debtor,  but 
not  mortgage.  27  A.  293,  K.  U.  C.  A  B. 
Co.  vs.  Recorder. 

Mortgage  falls  with  principal  obligation. 
31  A.  896,  Chapman  vs.  Citizens'  Bank;  30 
A.  404,  Chatennod  vs.  Hebert. 

Mortgagor  may  himself  dispose  of  his 
notes  secured  by  mortgage  in  favor  of 
nominal  mortgagte.  86  A.  6,  Schepp  vs. 
Smith;  26  A.  863,  Merehanto'  Ins.  Co.  vs. 
Jamison;  27  A.  661,  Gardner  vs.  Maxwell, 
21  A.  8,  Succession  of  Dolhonde. 


Quere:  Can  mortgage  reissue  before  ma- 
turity? 27  A.  661,  Gardner  vs.  Maxwell;  21 
A.  8,  Succession  of  Dolhonde;  47  A.  800^ 
Berber  vs.  Thompson. 

Where  purchaser  colludes  with  mortga- 
gor to  defraud  mortgagee,  such  purchaser 
will  be  personally  liable.  38  A.  310,  Me- 
chanics and  Ti'aders  Ins.  Co.  vs.  Gerson. 

But  if  purchaser  is  in  good  faith,  as  pos- 
sessor, mortgage  on  immovables  by  des- 
tination destroyed  by  removal;  but  mort- 
gagee may  enjoin  removal  or  pursue  things 
sold  in  hands  of  purcha8er  in  bad  faith.  38 
A.  803,  Weil  vs.  Lapeyre. 

By  Act  39,  1877,  railroad  consolidated 
companies  may  issue  bonds  secured  by 
mortgage. 

Homestead  not  mortgageable  except  for 
causes  enumerated  in  tne  Constitution. 
Art  246,  thus:  (1)  For  purchase  price,  82 
A.  830,  37  A.  162;  (2)  For  liabilities  in- 
curred by  a  *' fiduciary,'' 37  A.  410. 

But  mortgage  given  on  homestead 
becomes  valid  and  enforceable  when  debt- 
or and  family  remove  from  State,  or  for 
other  cause  of  cessation  of  homestead.  38 
A.  278,  Chaffe  &  Sons  vs.  McGehee.  See 
Art.  246  of  Constitution  of  1898. 


Art.  3286  [3253]«    Hortgage  is  Conventional,  Legal  or 
Judicial. 


C.  X.  2116. 


Art.  3287  [3254].  Id.  Defined.  Conventional  mortgage 
is  that  which  depends  on  covenants. 

Legal  mortgage  is  that  which  is  created  by  operation  of  law. 
yudicial  mortgage  is  that  which  results  from  judgments. 

8280;  ex.  2117. 

Art.    3288    [3255].     General  and    Special    Hortgage. 

Mortgage,  with  respect  to  the  manner  in  which  it  binds  property, 
is  divided  into  general  mortgage  and  special  mortgage. 

General  mortgage  is  that  which  binds  all  the  property,  present 
and  future,  of  the  debtor. 

Special  mortgage  is  that  which  binds  only  certain  specified 
property. 

Art.  3289  [3256].    Objects  Susceptible  of  Hortgage. 

The  following  objects  alone  are  susceptible  of  mortgage : 

1.  Immovables  subject  to  alienation,  and  their  accessories 
considered  likewise  as  immovables. 

2.  The  usufruct  of  the  same  description  of  property  with  its 
accessories,  during  the  time  of  its  duration. 

3.  Ships  and  other  vessels. 


C.  N.  2118;  7  L.  486,  488;  2  R.  35;  11  R.  225;  11  A.  702;  12  A.  804. 
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Ship  Registry.  R.  S.  3676;  R.  S.  3670; 
Act  36  of  1869,  p.  35. 

Ships  can  not  be  mortgaged  in  the  ordi- 
nary way.  3305;  7  L.  49,  Loze  vs.  Dimitry ; 
2  R.  89,  Hill  vs.  DeLlzardl:  17  L.  158, 
Grant  vs.  Fiol. 


Rent  charge  can  be  mortgaged.  2792. 

Engine  and  machinery  attached  to  sugar 
house  are  subject  to  mortgage,  but  if 
removed  are  not  subject  to  it.  22  A.  117, 
Citizens'  Banlc  vs.  Knapp;  24  F.  Rep.  14, 
Weill  vs.  Thompson  et  al. 


SECTION  1. 
Of  Conventiofial  Morf gages. 

Art.  3290   [3257].    Conventional    Hortgage    Defined. 

The  Conventional  mortgage  is  a  contract  by  which  a  person  binds 
the  whole  of  his  property,  or  a  portion  of  it  only,  in  favor  of  an- 
other, to  secure  the  execution  of  some  engagement,  but  without 
divesting  himself  of  the  possession. 

4  M.  238,  Roussel  vs.  Dukeyius  Syndics;    1  N.  S.  547,  Deshautel  vs.  Perlcins;    4  L. 
218,  Bauduc  vs.  Creditors;  4  A.  65. 


Conventional  mortgage  is  strictly  con- 
strued. 3  R.  342,  Succession  of  DeArmas. 

The  owner  of  concurrent  mortgage  notes 
who  has  assigned  some  for  value,  can  not 
compete  with  his  transferee  for  pro  rata 
claim.  33  A.  591,  Abney  &  Co.  vs. 
Walmsley. 

A  Mississippi  mortgage  recorded  in  this 
State  held  good.  4  A.  72,  Hay  den  vs.  Nutt; 
38  A.  890,  Miller  vs.  Shotwell. 

Petitory  action  will  not  lie  on  common 
law  mortgage.  40  A.  307,  Howe,  Ex.,  vs. 
Powell ;  3306  and  notes. 

Common  law  mortgage  recorded  in 
liOuisiana  good.  46  A.  286,  Gates  vs. 
Gaither:  38  A.  890,  Miller  vs.  Shotwell; 
12  A.  489,  Bernard  vs.  Scott. 

Parol  proof  admitted  to  show  that  the  act 
was  erroneous  in  restricting  mortgage  to 
one-half.  36  A.  549, Wright  vs.  Armstrong. 

A  sale  confessed  to  be  a  security  for  a 
debt  declared  to  be  a  mortgage.  38  A.  154, 
Orozier  vs.  Ragan. 

Deed  of  trust.  2  A.  471. 


If  sale  be  made  of  undivided  portions  to 
several  and  all  join  in  mortgage,  the  mort- 
gage can  only  be  enforced  against  each  for 
his  portion,  particularly  where  each  gives 
his  own  note  with  security  for  his  share. 
15  L.  597,  Walton  &  Kemp  vs.  Lizard! 
et  al. 

Sale  and  delivery  to  be  held  till  debt  is 
paid  is  a  mortgage  and  must  be  recorded. 
11  R.  512,  Succession  of  Hutchings. 

Where  a  mortgage  is  made  to  secure  cou- 
pon bonds  the  right  to  foreclose  is  a  trustee, 
but  is  not  exclusive  of  bond  holders  unless 
made  so  by  deed.  51  Fed.  Rep.  826,  Ameri- 
can Tube  &  Iron  Co.  vs.  Kentucky  Southern 
Oil  &  Gas  Co. 

Acceptance  of  mortgage  note  by  mort- 
gagee implies  acceptance  of  mortgage.  35 
A.  454,  Roberts  vs.  Bauer;  32  A.  314, 
Citizens^  Bank  vs.  Ferry. 

Morrgage  takes  effect  from  negotiation 
of  note.    35  A.  455,  456,  Roberts  vs.  Bauer. 

To  create  conventional  mortgage  there 
must  be  clear  expression  of  intent  to  do  so. 
39  A.  612,  Succession  of  Benjamin. 


Art.  3291  [:^258].  Obligations  and  Acts  Secured.     A 

mortgage   may  be  stipulated  for   the  fulfillmeut  of   any  obligation 
whatever,  even  for  the  performance  of  an  act. 

1  Zach.  251 ;  4  L.  248. 


Art.  3292  [3259] .  Future  Obligations.  A  mortgage  may 
be  given  for  an  obligation  which  has  not  yet  risen  into  existence, 
as  when  a  man  grants  a  mortgage  by  way  of  security  for  indorse- 
ments, which  another  promises  to  make  for  him. 

45  A.  881,  Sclineider  vs.  Burns;  46  A.  1164,  Banli  vs.  Irvine;  48  A.  320,  Oladney  vs. 
Sheriff;  16  L.  874;  9  R.  482;  10  R.  383;  2  A.  971;  12  A.  529;  15  A.  646;  18  A.  235. 
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Art.  3297. 


May  be  given  absolutely  when  the  inten- 
tion is  to  coyer  fatnre  debts.  7  A.  299, 
Pickersgill  ys.  Brown. 

Sacb  mortgages  are  personal.  12  R. 
398,  Collier  ys.  His  Creditors. 


A  mor 


Drtgage  to  secure 
beoonies  bindii 


negotiable  notes 
Binding,  as  from  its  date,  the 
moment  they  are  acquired  by  a  bona  fidt 
holder.  80  A.  89,  Bilgerv  ys.  Ferguson; 
24  A.  86,  Brewer  ys.  Gay. 


Individual  member  of  firm  may  give  firm 
his  note,  secured  by  mortgage  on  individual 
property,  and  third  person  acquiring  such 
note  from  him,  in  good  faith,  for  value  and 
before  maturity,  may  enforce  payment.  30 
A.  868,  Fllce,  Brother  &  Co.  vs.  Hart  & 
Hebert. 

Mortgage  may  be  to  a  nominal  mort- 
gagee and  becomes  binding  as  soon  as  the 
notes  are  acquired  by  a  bona  Jlde  owner. 
28  A.  358,  Richardson  vs.  Cramer;  22  A. 
285,  De  Meza  vs.  Generes. 


Art  3293  [3260].  Contins:ent  Obligation ;  Retroaction 
of  riortgage.  But  the  right  of  mortgage,  in  this  case,  shall  only 
be  realized  in  so  far  as  the  promise  shall  be  carried  into  effect  by 
the  person  making  it.  The  fulfillment  of  the  promise,  however, 
shall  impart  to  the  mortgage  a  retrospective  effect  to  the  time  of 
the  contract. 


46  A.  1164,  Bank  vs.  Irvine. 

This  article  seems  to  have  heen  disre- 
garded in  so  far  as  stoolc  loans  are  con- 
cerned. See  2  A.  971,  Meelier  vs.  Clinton 
&  Port  Hndson  Railroad  Co.;  5  A.  331, 
Langfltt  &  Perry  vs.  Brown;  18  A.  286, 
Collins  vs.  ms  Creditors;  12  A.  529,  WoU 
vs.  Wolf. 

Where  construed  to  cover  part  as  well  as 
future  endorsement.  3  R.  342,  Succession 
of  Felix  DeArmas. 

Applies  only  to  cases  between  parties,  or 
where  principal  obligation  is  not  negotia- 


ble. Where  obligation  is  negotiable,  con- 
sideration between  original  parties  imma- 
terial to  bona  flde  holder.  27  A.  562, 
Gardner  &  Co.  vs.  Maxwell. 

Mortgagor  may  issue  the  notes  after 
execution  of  mortgage  or  even  after  they 
have  returned  into  his  possession.  39  A. 
780,  Morris  vs.  Cain. 

Mortgage  valid  to  the  extent  only  that 
future  obflgatioQ  arises.    Id.  729. 

And  not  necessary  that  futurity  of  debt 
should  be  expressed.    Id.  729. 


Art.  3294    [3261  J.    Hortgages  for  Part  of    Debt.    A 

mortgage  may  be  given  for  a  part  only  of  the  principal  obligation. 

Art.  3295  [8262].  Hortgages  by  Third   Persons.    It  is 

not  necessary  that  the  mortgage  should  be  given  by  the  person 
contracting  the  principal  obligation  ;  it  may  be  given  for  the  con- 
tract of  a  third  person. 

47  A.  16,  Tnixillo  vs.  Delaane;  26  A.  707,  Elbert  vs.  Wallace  &  Co.;  1  A.  65,  Canal 
and  Banking  Co.  vs.  Hagan. 

Art.  3296  [3263].  Id.  Hortgage  and  Personal  Obligation 
Distinguished.  When  a  person  has  given  a  mortgage  on  his 
property  for  the  obligation  of  a  third  party,  it  is  necessary  to  in- 
quire whether  he  only  gave  the  mortgage,  or  whether  he  bound 
himself  personally  for  the  fulfillment  of  the  obligation. 

1  A.  62,  N.  O.  Canal  Banking  Co.  vs.  Hagan. 

Art.  3297  [3264].  Id.  Hortgage  Without  Personal  Ob- 
ligation. In  the  former  case,  that  is,  if  he  has  only  mortgaged 
his  property,  to  secure  the  fulfillment  of  an  obligation  by  a  third 
person,  no  right  of  action  exists  against  him  personally,  but  merely 
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an  action  of  mortgage  against  the  thing,  to  have  it  seized  and  sold, 
so  that  if  it  perishes,  he  who  mortgaged  it  shall  be  released  from 
every  species  of  obligation. 

1  A.  62,  N.  O.  Canal  and  Banking  Co.  vs.  Hagan. 

Art.  3298  [3265]  Id.  Hortgage  with  Personal  Obliga- 
tion. On  the  other  hand,  if  the  person  who  has  given  a  mortgage 
for  another,  has  bound  himself  personally  for  the  fultillment  of  the 
obligation,  independently  of  the  mortgage,  there  shall  exist  against 
him  a  right  of  personal  action,  and  he  shall  not  be  released,  even 
if  the  thing  mortgaged  should  perish. 

Art.  3299  [3266).  Id.  Absolute  and  Relative  Nullities 
of  Principal  Obligation.  Although  the  nullity  of  the  principal 
obligation  includes  that  of  the  mortgage,  this  is  to  be  understood, 
with  respect  to  a  person  giving  a  mortgage  for  another,  only  in  so 
far  as  the  principal  obligation  is  rescind^  by  an  absolute  nullity ; 
for  if  the  principal  debtor  has  only  obtained  a  rescission  by  a  plea 
merely  personal,  such  as  minority  or  coverture,  the  mortgage  given 
for  him  by  a  third  person  is  not  less  valid  and  shall  have  its  full 
and  entire  effect. 

3036;   3060. 

Art.  3300  [3267].  Capacity  of  Mortgagor.  Conven- 
tional  mortgages  can  only  be  agreed  to  by  those  who  have  the 
power  of  alienating  the  property  which  they  subject  to  them. 

1782;  C.  N.  2124;  11  A,  684:  16  A.  386. 

Simulated  vendee  may  mortgage  to  one  I  ton;  32  A.  420,  Davis  vs.  Greve  &  Wilder- 
in  good  faith.    26  A.  144,  Brusle  vs.  Hamil-  |  man. 

Art.  3301  [3268].  Id.  Conditional  Owners.  Such  as 
only  have  a  right,  that  is  suspended  by  a  condition  and  may  be 
extinguished  in  certain  cases,  can  only  agree  to  a  mortgage,  sub- 
ject to  the  same  conditions  and  liable  to  the  same  extinction. 

2043,  2045;  C.  N.  2125;  3  Toul.  513,  518;  4  Toul.  288,  299;  12  Toul.  315,  442;  2  Trop. 
469,  Vol.  1,  Sees.  465-480. 


The  dissolution  of  sale  for  non-payment 
does  not  affect  mortgages  made  by  pur- 
chaser, except  to  subordinate  them  to  the 
rights  of  vendor  under  resolutory  condi- 
tion.   49  A.  1019,  Succession  of  Pliillips. 


Hence  if  vendor  has  to  restore  to  vendee 
value  of  improvements,  this  excess  of  price 
will  be  subjected  to  the  mortgages.  49  A 
1019,  Succession  of  Phillips. 


Art.  3302  [3269].  Id.  Hinors,  Interdicts,  Absentees, 
Corporations.  The  property  of  minors,  of  persons  nnder  inter- 
diction, of  absentees  and  corporations,  can  not  be  mortgag^ed  by 
contract,  in  any  other  form  and  manner  than  that  directed  by  law. 

C.  N.  2126:  1  Toul.  369;  7  Toul.  680,  682. 


Ahsentees.    69. 
Wife.    122. 


Minors.    339,  340,  353. 
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Art.  3303  [3270].  Agents;  Ratification.  An  attorney 
can  only  hypothecate  the  property  of  his  principal,  so  far  as  he  has 
a  special  power  for  that  purpose. 

Nevertheless,  if  the  attorney  on  effecting  a  loan  for  his  prin- 
cipal, had  granted  a  mortgage,  and  the  latter  had  received  the 
money  for  the  loan,  or  if  it  had  been  usefully  employed  for  his 
benefit,  the  principal  would  be  bound  to  ratify  the  mortgage,  and 
might  be  compelled  to  execute  it. 

2996,  2997. 

Officers  tdving   special    mortgages  may  I     Mortgage  note  may  be  transferred  with- 

have  tbem  transferred  from  one  piece  of  out  necessity   of  endorsement  or   written 

properly  to  another  by  applying  to  Gover-  assignment.    15  A.  487,  Griffin  A  Dyson  vs. 

nor.    Act  253  of  1855,  p.  312.  |  Cowan,  Dykers  &  Co. 


Art.  3304   [3271].    Subsequently  Acquired   Property. 

If  a,  person  contracting  an  obligation  towards  another,  grants  a 
mortgage  on  property  of  which  he  is  not  then  owner,  this  mortgage 
shall  be  valid  if  the  debtor  should  ever  after  acquire  the  ownership 
of  the  property,  by  whatever  right. 

16  A.  225;  44  A.  261,  Semple  vs.  Scarborough. 


No  mortgage  where  subsequent  acquirer 
had  granted  mortitaffe  as  agent  in  name  of 
principal  and  with  full  exhibition  of  pow- 
ers, though  procuration  did  not  authorize 
mortgage.    38  A.  252,  Levy  vs.  Lane. 


Mortgafforcan  not  escape  mortgage  by  per- 
mitting his  property  to  be  sold  for  taxes,  and 
then  redeeming  it  either  directly  or  indi- 
rectly. 34  A.  565,  People's  Bank  vs.  Bal- 
lowe;  30  A.  859,  Renshaw  vs.  Stafford;  36 
A.  836,  Mallard  vs.  Anderson. 


Art.  3305  [3272].  Writing  Essential  to  Conventional 
riortgage ;  Vessels.  A  conventional  mortgage  can  only  be  con- 
tracted by  an  act  passed  in  presence  of  a  notary  and  two  witnesses, 
or  by  an  act  under  private  signature.  No  proof  can  be  admitted  of 
a  verbal  mortgage. 

Hypothecations  of  ships  and  other  vessels  are  made  according 
to  the  laws  and  usages  of  commerce. 

3348;  7  L.  488,  Wood  vs.  Schooner  Henrietta  et  al.;  2  L.  571 ;  2  R.  35,  89;  2  A.  251 ; 
11  A.  702;  12  A.  521.  R.  S.  2393:  Acts  1869,  p.  35;  7  Wallace,  650. 


Mortgage  in  form  of  sale  with  right  of 
rede  in  p  lion.  38  A.  154,  Crozier  vs.  Reagan;- 
38  A.  271,  Henkel  vs.  Sheriff. 

Can  not  be  extended  so  as  to  embrace 
other  things  by  implication.  43  A.  1042, 
Flower  &  King  vs.  O'Bannon. 


Parol  is  admissible  to  show  error  in 
mortgages.  36  A.  549,  Armstrong  vs.  Arm- 
strong; 35  A.  661.  Vignie  vs.  Brady  & 
Charpaux ;  26  A.  545,  Ii'leming  vs.  Scott. 

Plans  and  records  referred  to  in  act  do 
not  make  a  part  of  It.  29  A.  28,  Qarvish 
vs.  Hyman. 


Art.  3306  [3273].  Description  of  Mortgaged  Property. 

To  render  a  conventional  mortgage  valid,  it  is  necessary  that  the 
act  establishing  it  shall  state  precisely  the  nature  and  situation  of 
each  of  the  immovables  on  which  the  mortgage  is  granted. 


1  Zach.  260;  2  A.  469;  12  A.  149. 
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A  deed  of  trust  is  not  a  mortgage  binding 
on  third  persons  by  recording.  84  A.  797, 
TliibodeaoxTS.  Anderson;  15  A.622,Huliin 
vs.  Fanre;  28  A.  326,  Marsh  vs.  Sevin  et  al; 
15  A.  886,  Watson  vs.  James. 

Variance  in  notes  and  mortea^  act 
where  latter  describes  notes  as  **  July  •'  in- 
stead of  June,  insufficient  to  defeat  rights 
of  holder  of  note.  37  A.  646,  Thompson  A 
Co.  vs.  Lowery. 

Error  in  description,  wrong  section  num- 
ber given,  mortgage  valid.  45  A.  799,  Ker- 
nan  vs.  Baham  et  al. 

»«Un  vaste  terrain  a  Tencoiflrnure  des  rues 
Orleans  et  Bourbon  '^  held  sufficient  85  A. 
453,  Roberts  vs.  Bauer  et  al. 

A  stipulation  that  the  original  mortgages 
and  privileges  shall  remiun  in  force  to 
secure  creditors,  where  propertv  has  been 
sold  on  judgment,  is  void.  29  A.  316,  Adams 
&  Co.  vs.  Dannis. 

It  is  not  sufficient  to  refer  for  description 
to  another  deed,  unless  the  description  from 
that  is  also  recorded.  10  A.  144,  Jewell  vs. 
Read  et  al.  See  21  A.  398,  City  National 
Bank  vs.  Barron;  2  A  253, Ells  vs.  Sims;  24 


A.  518,  Planters  of  Louisiana  vs.  Ifason:  2 
A.  371,  Baker  vs.  Bank;  27  A.  282,  Keiifer 
Bros.  vs.  Stem  et  al. ;  29  A.  689,  Thomhill 
vs.  Burthe. 

Erroneous  subdivisions  OMiy  be  corrected 
by  parol.  36  A.  870,  Dickson  vs.  Dickson. 

Where  description  is  sufficient  to  transfer 
property,  as  the  sale  of  an  interest  in  a  suc- 
oession,  unless  some  special  description  fol- 
lows it  is  insufficient  to  secure  vendor^s 
privilege.  6  A.  128,  Edwards  vs.  Oaalk. 

**  One  house  and  lot  with  improvements 
thereon''  is  no  description.  27  A.  282, 
Kelffer  Bros.  vs.  Stem. 

For  sufficiency  of  description.  24  A.  518. 
See  Consolidated  Association  Plant^s  vs. 
Mason;  2  A.  251,  Ells  vs.  Bims;  2  A.  371, 
Baker  vs.  Bank ;  21  A.  896,  Bank  vs.  Barrow ; 
12  R.  167,  Marcotte  vs.  Coco. 

Mistake  in  *^ range''  does  not  impair 
mortgage  if  property  can  be  identillea  by 
other  description.  29  A.  689,  Thomhill  vs. 
Burthe. 


Error  in  description  shown  by  parol. 
A.  870,  Dickson  vs.  Dickson. 


36 


Art.  3307  [3275].  Id.  Present  Property.  A  debtor  may 
mortgage  his  whole  present  property  or  only  a  specific  part ;  but  in 
either  case  it  ought  to  be  expressly  enumerated,  as  is  said  in  the 
preceding  article. 


Mort^a^e  of  ship.  R.  S.  3676. 
Mortgage  by  one  of  several  co-proprietors 


only  affects  his  interest  in  property.    31  A. 
698,  Johnson  vs.  Weinstock. 


Art.  3308  [3276].    Future  Property.     Future  property 
can  never  be  the  subject  of  conventional  mortgage. 


8R.  513;  16  A.  225. 


Young  of  slaves. 
Mable. 


3  A.  600,  Boner  vs. 


But  if  debtor  mortgage  property  which  is 
not  bis  and  afterwards  acquires  the  prop- 
erty the  roortgaffe  attaches.  1  N.  S.  550, 
Deshautel  vs.  Farkins. 

In  the  contract  of  emphyteusis  the  renter 
has  a  mortgage  to  secure  the  payment  of  the 
rent.  2791. 


Railroads  may  mortgage  future  property. 
See  R.  S.  692  and  2427 ;  84  A.  785,  Bell  vs. 
Railroad  Company. 

And  generally  all  corporations  for  works 
of  public  improvement— e.  g.y  railroad, 
plankroad,  turnpike,  canal,  elevator  or 
warehouse  companies,  those  for  drainage, 
sewerage,  levee  building  or  waterworTts. 
See  Act  No.  80  of  1890;  Act  82  of  1888,  Act 
102  of  1882,  Act  125  of  18S0,  Sec.  4,  Amended 
Act  93  of  1894;  34  A.  785,  Bell  vs.  R.  R.  Co. 


Art.  3309  [3277],  Exact  Sum  Secured.  To  render  a 
conventional  mortgage  valid,  it  is  necessary  that  the  exact  sum  for 
which  it  is  given,  shall  be  declared  in  the  act. 

C.  N.  2132  (lit.) ;  6  Toul.  562;  7  Toul.  382;  9  R.  48J;  2  A.  790;  3  A.  112;  14  A.  587; 
17  A.  60;  22  A.  347. 

properly  distributed  In  Insolvency  proceed- 
ings.   39  A.  397,  Mullan  vs.  Creditors. 


Attomey^s  fees  are  due  on  non-payment 
at  maturity,  and  are  due  as  stipulated  in 
act,  though  creditor  did  not  agree  for  the 
amount  with  the  attorney.  30  A.  398,  Ren- 
shaw  vs.  Richards. 

And  fees  due  counsel  employed  to  secure 
payment  of  note  by  seeing  that  proceds 


Amount  and  rate  of  insurance  must  be 
stated  in  act  before  premiums  paid  can  be 
covered  by  mortgage.  Amount  must  be 
exact  or  within  a  ilxed  limit.  33  A.  705, 
State  vs.  Citizens'  Bank. 
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Art.  3310  [3278].  Improvements  Fall  Under  Hortgage. 

The  conventional  mortgage,  when  once  established  on  an  im- 
movable, includes  all  the  improvements  which  it  may  afterwards 
receive. 

3289;C.  N.  2133. 

Mortgage  covers  batture  as  it  forms.    33     fallh.    26  A.  537,  Meyer  vs.  Frederick;  38 
A.  547,  Holllngworth  vs.  Ohaffe.  A.  303,  Well  vs.  Lapeyre. 


Mort|2:age  covers  all  immovable  property 
by  destination.  27  A.  657,  Rocherean  vs. 
Bobb;  31  A.  685,  Williamson  vs.  Richard- 
son; 38  A.  303,  Weil  vs.  Lapeyre. 

Bat  owner  may  remove  such  improve- 
ments and  sell  them  to  a  purchaser  in  good 


Mortgage  covers  buildinfi^  subsequently 
put  on  mortgaged  ground.  29  A.  355,  N.  O. 
National  Banic  vs.  Raymond. 

Mortgage  does  not  cover  crops  of  lessee. 
26  A.  632.  Richardson  vs.  Dinkgrave;  27  A. 
629,  8andel  vs.  Douglass. 


SECTION  2. 
Of  Legal  Mortgages. 

Art.  3311   [3279J.  Legal  or  Tacit  Hortgages.    The  law 

alone  in  certain  cases  gives  to  the  creditor  a  mortgage  on  the 
property  of  his  debtor,  without  it  being  requisite  that  the  parties 
should  stipulate  it ;  this  is  called  legal  mortgage. 

It  is  called  also  tacit  mortgage,  because  it  is  established  by  the 
law  without  the  aid  of  any  agreement. 


1395;  11  M.  331,  Ward  vs.  Brandt.     • 

Legal  mortgage  when  recorded  Is  no  dif- 
ferent from  a  conventional  mortgage.  28 
A.  336,  Berwln  vs.  Weiss. 

Sheriff's  bond  to  operate  as  a  legal 
mortgage.    Act  52  of  1880,  p.  50. 

Sherijff  bond.  Mortgage  protects  cred- 
itors where  sheriff  acts  as  syndic.  14  A. 
730,  Succession  of  David. 

Legal  mortgage  In  favor  of  legatees  on 
property  of  heir.    1633. 

I^gal  mortgage  In  favor  of  renter  In  rente 
fonciere,    2791. 

Minor's  mortgage  covers  balance  on  tutor's 
account  and  no  Imputation  of  payment  will 
defeat  the  right.  34  A.  852,  Succession  of 
Kuntz. 


Minors  mortgage  does  not  extend  to  co- 
tutor.    21  A.  737,  Hatcher  vs.  Jackson. 

Tacit  mortgages  abolished  after  January 
1,  1870,  by  Constitution  of  1868.  34  A.  33, 
Skipwith  vs.  Glathary. 

Act  to  carry  into  effect  Art.  123  of  Con- 
stitution of  1868  and  to  provide  for  record- 
ing all  mortgages  and  privileges.  95  of 
1869,  p.  114;  Act  75  of  1870,  p.  107. 

Legal  mortgage  given  to  children  against 
fathers  and  mothers  administering  prop- 
erty.   Act  95  of  1869,  Sec.  12,  p.  117. 

Should  be  strictly  construed.  8  A.  37, 
Mercler  vs.  Canonge. 

Minors  and  married  women  have  a  legal 
mortgage  only  when  they  have  resided  In 
Louisiana.  2  R.  509,  Prats  vs.  His  Credi- 
tors. 


Art.  3312   [3280].  Id.  StrlctI  Juris.     No  legal  mortgage 
shall  exist,  except  in  the  cases  determined  by  the  present  Code. 

18  L.  73;  21  A.  740;  Act  of  1830,  p.  78. 


All  legal  mortgaees  and  all  privileges  must 
be  recorded  to  aftect  third  persons,  except 
privileges  for  last  illness  and  for  taxes.  See 


Art.  176  of  Constitution,  1879;  also  Art.  186 
of  Constitution  of  1898. 


Art.  3313  [3281].  Debts  Secured  by.  The  rights  and 
credits  on  which  legal  mortgage  is  founded,  are  those  enumerated 
in  the  following  articles. 
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Judicial  sale  where  property  passes  to 
third  person  releases  mortage,  though  the 
sale  is  irregular.    7  A.  9,  Fabre  vs.  Hepp. 

Art.  3314  [3282] .  Id.  In  Favor  of  and  Against  flinors. 
Interdicts  and  Absentees.  Minors,  persons  interdicted  and 
absentees,  have  a  legal  mortgage  on  the  property  of  their  tutors 
and  curators,  as  a  security  for  tiieir  administration,  from  the  day 
of  their  appointment  until  the  liquidation  and  settlement  of  their 
final  account. 

And  the  tutors  and  curators  of  such  persons  have  a  like 
mortgage  on  their  property,  as  a  security  for  the  advances  which 
they  may  have  made. 

416;  2376 ;  3319 ;  O.  C.  454,  a.  19;  C.  N.  2135;  8  L.  193,  Winters  TS.  Thibodeaux;  10 
Toul.  119;  13  Toul.  297,  308,  318  and  460;  10  A.  430;  19  A.  55, 174;  34  A.  33.  See  notes  to 
3211. 


This  mortgage  is  in  favor  of  minors  and 
married  women  only  when  they  have  re- 
sided in  Louisiana.  2  R.  509,  Prats  vs. 
Creditors. 

It  should  be  stiictly  construed.  8  A.  37, 
Mercier  vs.  Canonge. 

Does  not  extend  to  equitable  interests. 
Ibid. 

If  judgment  does  not  fix  date  of  mort- 

gige,  it  can  be  fixed  aliunde.    7  A.  545, 
rake  vs.  Drake. 

Tutor's  mortgage  against  minor  for  ad- 
vances must  be  recorded.  22  A.  390,  Bois- 
dore  vs.  Malcolm. 

Tutor's  mortgage,  once  recorded,   binds 


propert}^  even  if  sold  l>efore  minor's  rights 
arose.    3292. 

Subscription  of  clerk's  certificate  once 
made  can  not  be  erased  until  close  of  tutor- 
ship, though  it  may  be  restricted  by  special 
mortgage.  45  A.  876,  Schneider  et  al.  vs. 
Burns. 

Indebtedness  of  tutor  arising  after  eman- 
cipation or  majority  of  minor  not  secured 
by  mortgage.  Tutor  mere  mandatory.  31 
A.  721,  succession  of  Romero. 

Legal  mortgage  against  tutor  not  en- 
forceable untifminor^s  claim  liquidated.  32 
A.  467,  Succession  of  Edwards  &  Wilson; 
34  A.  984,  Mayo  vs.  Brittin;  12  A.  361, 
McHugh  vs.  Stewart;  29  A.  530;  7  R.  15; 
6  R.  of;  1^  A.  508;  19  A.  363,  Gibbs  et  al. 
vs.  Lum  6c  Co. ;  15  L.  59. 


Art.  3315  [3283].  Id.  Against  Intermeddlers  with 
Property  of  flinors,  etc.  There  is  a  legal  mortgage  on  the 
property  of  persons,  who,  without  having  been  appointed  tutors  of 
minors  or  curators  of  interdicted  or  absent  persons,  interfere  in  the 
administration  of  their  property,  reckoning  from  the  day  on  which 
the  first  act  of  interference  was  done. 

3318;  3355;  5  L.  355;  11  L.  411,  BrownsoD,  Admr.,  V8.  Baker's  Creditors;  2  A.  885; 
15  A.  310;  R.  S.  2361,  2284,  3868. 


Legatee  by  particular  title  has  a  legal 
mortgage  a^nst  heir.  1633;  3  A.  491, 
Carraby  vs.  His  Creditors. 

3315  does  not  apply  to  conversion  of 
minor's  property  In  other  countries.  Ap- 
plies only  to  his  property  Interfered  with 
In  this  State.  16  A.  174,  Kew  Orleans  In- 
surance Co.  vs.  Tlo;  12  A.  89,  Stewart  vs. 
Creditors. 

Registry  of  affidavit  of  tutor  stating  In- 
debtedness In  1869.  with  necessary  facts, 
held  sufficient.  35  A.  912,  Broussard  vs. 
Segura. 


Tacit  mortgage  distinct  from  the  special 
mortgage  to  secure  minor's  rights  In  a  par- 
tition with  mother's  vendee.  45  A.  289, 
Dodds  vs.  Lanaux. 

Minor  has  legal  mortgage  on  property  of 
negotlorum  gestor.  15  A.  310,  Leverich  vs. 
Adams;  27  A.  232,  Keene  vs.  Gnler. 

No  legal  mortgage  on  property  of  'co- 
tutor.— Id.  21  A.  787,  ~ 


,  Hatcher  vs.  Jackson. 


Minor  has  no  legal  mortgage  where  tutor 
assents  to  the  Interference.  2  R.  445,  Suc- 
cession of  De  Armas. 


852 


Digitized  by 


Google 


Of  Mortgages.  Art.  331&. 

Art,  3316  [3284].    Id.    Against  Second  Husband.    The 

children  of  a  previous  marriage,  where  the  mother  has  married 
again  without  convoking  a  family  meeting  to  determine  whether 
or  not  they  shall  remain  under  her  tutelage,  have  a  legal  mort- 
gage on  the  property  of  the  new  husband  for  the  acts  of  the 
tutorship  thus  unlawfully  kept  by  the  mother,  reckoning  from 
the  day  on  which  the  new  marriage  took  place. 

254;  8  N.  S.  367,  Nolte  et  al.  ve.  Their  Creditors. 

Husband's  liability,  however,  is  only  for 
acts  done  or  omitted  whilst  there  was  no 
tutor.    27  A.  232,  Keene  vs.  Guier. 

Art.  3317  [3285].  Id.  Against  Parent  as  Adjudicatee 
of  Children's  Interest.  When  either  of  the  parents  of  a  minor 
shall  cause  to  be  adjudicated  to  him  the  property  which  he  pos- 
sessed in  common  with  the  minor,  the  property  thus  adjudged 
remains  specially  mortgaged  in  the  minor's  favor  for  the  payment 
of  the  price  of  adjudication  and  interest,  reckoning  from  the  day  on 
which  it  was  adjudged. 

343;  7  N.  S.  98,  Mossan  vs.  Olivier;  48  A.  428,  Neal  vs.  Laplelne. 

Art,  3318  [32861.  Id.  Against  Surviving  Partner  in 
Community  or  Heirs.  There  is  legal  mortgage,  reckoning 
from  the  closing  of  the  inventory,  on  the  property  of  the  surviv- 
ing husband  or  wife,  or  heirs,  who  have  been  invested  by  the 
inventory  with  the  care  of  the  property  of  the  community  or  suc- 
cession, until  they  are  relieved  from  their  care  or  a  partition  has 
been  made. 

3315;  R.  S.  2387;  1.  L.  287,  Moorhead  vs.  Thompson. 

L'inscripUon  n^st  pas  m^me  exi/i^^e  pour  I  cessation  de  la  tutelle  ou  la  dissolution  da 
Tefficacit^  de  ces   hypotheques,  apres  la  |  marriage.    1  Zacb.,  p.  254. 

Art.  3319  [3287].  Id.  In  Favor  of  Wife.  The  wife  has  a 
legal  mortgage  on  the  property  of  her  husband  in  the  following 
cases : 

1.  For  the  restitution  of  her  dowry,  and  for  the  reinvestment 
of  the  dotal  property  sold  by  her  husband,  and  which  she  brought 
in  marriage,  reckoning  from  the  celebration  of  the  marriage. 

2.  For  the  restitution  or  reinvestment  of  dotal  property,  which 
came  to  her  after  the  marriage,  either  by  succession  or  donation  from 
the  day  the  succession  was  opened,  or  the  donation  perfected. 

^  3.  For  the  restitution  or  reimbursement  of  her  paraphernal 
property. 

(Amended)  2376,2390;  3314;  C.N.  2121;  48  A.  1227,  Pascal  vs.  Folse;  11  L 
23,  Union  Bank  vs.  Slldell;  9  L.  64.  Patin  vs.  Her  Creditors ;  4L.  556,  659;  16  L.  272; 
4  R.  453;  10  R.  78;  R.  S.  1706, 1707, 1708,  2429,  2430,  2431. 
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Failure  to  inscribe  before  Januarj  1, 1870. 
26  A.  684,  Rocbereaa  &  Co.  vs.  Delacroix ; 
22  A.  278,  Taylor  vs.  Ealer;  24  A.  25,  Sac- 


cession  of  Nelson;  23  A. 
Boadreau. 


57,  Boadreaa  vs. 


Art,  3320  [3288].  Present  and  Future  Property 
Affected  b>.  The  creditor  who  has  a  legal  mortgage,  except  in 
the  case  where  certain  specific  property  is  subjected  to  it,  may  exer- 
cise his  right  on  all  the  immovables  belonging  to  his  debtor,  and 
on  such  as  may  subsequently  belong  to  him. 


C.  N.  2122. 


SECTION  3. 


Of  Judicial  Mortgages. 

Art.  3321    [3289].   Judicial    norts:as:e  Defined.     The 

judicial  mortgage  is  that  resulting  from  judgment  (whether  these 
be  rendered  on  contested  cases  or  by  deifault,  or  whether  they  be 
final  or  provisional),  in  favor  of  the  person  obtaining  them. 

10  A.  663,  Harman  vs.  Ryan;  C.  X.  2123;  1  Toul.  106;   10  Toul.   123,125,  127, 
133,  137.  143;  C.  P.  545;  5.  A.  225;  11  A.  100;  Acts  1858,  No.  308,  p.  221. 


Jodicial  mortgage  can  not  be  restricted 
to  a  particular  property.  1  A.  43,  Hard- 
win  vs.  ri§l£. 

No  judicial  mortgage  results  from  a 
judgment  in  rem  in  an  attachment  suit, 
when  recorded.  39  A.  1113,  Herber  vs. 
Abbott. 

Recording  of  a  decree  that  defendant  do 
return  the  notes  and  money  paid  by  plain- 
tiff and  for  costs,  gives  a  judicial  mortgage 
for  costs  only.  2  A.  608,  Jartroux  vs.  Du- 
peire. 

No  judicial  mortgage  against  New  Or- 
leans.   3180,  3181. 

Where  recorder  has  but  one  book,  re- 
cording in  that  is  sufficient.  3  A.  248,  Gil- 
lespie vs.  Cammftck. 

Judgment  against  absentee  represented 
by  curator  ad  noc  in  attachment  suit  can 
not  operate  as  a  judicial  mortgage.  39  A. 
1112,  Herber  vs.  Abbott. 


Such  judgment  relates  only  to  things  at- 
tached— parely  (n  rem,  not  in  personam— 
and  powerless  to  bind  defendant  personally. 
95  U.  S.  714,  Pennoyer  vs.  Neff. 

Inscription  of  judgment  of  Federal  ooort 
creates  judicial  mortgage  which  State  ooart 
may  enforce.  37  A.  305,  Adams  &  Co.  vs. 
Coons. 

Judicial  mortgage  covers  property,  title 
to  which  may  not  be  recorded.  35  A.  829, 
Gallaugher  vs.  Hebrew  Congregation. 

Judgment  not  specifying  any  amount 
creates  no  mortgage.  27  A.  298,  Levette 
vs.  Carrane. 

Inscription  of  judgment  creates  no  mort- 
gage if  made  after  appointment  of  a  re- 
ceiver. 34  A.  785,  Bell  vs  C,  St.  L.  &  N. 
O.  R.  R.  Co. 

Recording  a  judgment  ordering  usu- 
fructuary to  give  a  certain  bond  does  not 
create  judicial  mortgage.  37  A.  795,  Suc- 
cession of  Dickson. 


Art.  3322  [3290].  Effective  from  Date  of  Recordation. 

The  judicial  mortgage  takes  effect  from  the  day  on  which  the 
judgment  is  recorded  in  the  manner  hereinafter  directed  ;  provided, 
that  judgments,  the  parish  of  Orleans  excepted,  rendercKl  at  any 
term  of  court,  shall  have  no  effect  to  create  a  judicial  mortgage  as 
between  judg-meni  creditors,  until  from  the  day  of  adjournment  of 
the  term  at  which  the  same  was  rendered,  although  recorded  prior 
to  the  adjournment  of  said  term. 

r  As  amended  by  Act  143  of  1888,  p.  198) ;  45  A.  1107,  1108,  Wolfe  vs.  Jonbert. 
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Jadici&l  mortgaffes  take  effect  from  the 
recording,  even  where  jud/^ments  are  not 
final  till  the  end  of  the  term.  39  A.  35, 
Ohaife  T8.  Walker. 

Mortgages  only  affect  third  persons  as 
they  are  recorded.  2  A.  917,  Taylor  vs. 
Hotchkiss;  23  A.  182,  Graves  vs.  Hunter. 

A  judicial  mortgage  does  not  take  effect 
Against  property  in  receiver's  hands.  34 
A.  786,  Jesse  K.  Bell  vs.  St.  Louis  &  New 
Orleans  Railroad  Company. 

Contra^  6  Barbour,  689  Chatauqua  vs. 
Bank;  2  Paige,  452,  Verplanck  vs.  Mer- 
cantile Insurance  Company. 

Where  property  sold  under  a  senior  mort- 
gage, and  there  is  a  surplus,  a  creditor 
holding  a  judicial  mortga^  can  not  call 
parties  holding  special  mortgages  into  ooart 
to  distribute.  He  can  not  interplead.  46 
A.  90,  Denegre  vs.  Mushe. 

Judicial  mortgage  takes  effect  against 
unrecorded  title  of  mortspigor  and  his 
vendee.  35  A.  830,  Gal  laugher  vs.  Conn^re- 
gation. 

A  judgment  homologating  tutor's  account 
does  not  give  rise  to  the  judicial  mortgage 


or  hypothecary  action.    37  A.  223,  Cochran 
vs.  Violett. 

Must  be  for  money.  37  A.  795,  Succession 
of  Dickson. 

Voluntary  transfer  of  property,  subject  to 
vendor's  privilege  to  holder  of  vendor's 
notes  in  satisfaction  thereof,  does  not  affect 
judicial  mortgage  thereon.  39  A  932,  Ham- 
ilton vs.  State  National  Bank. 

Article  covers  judgment  in  country 
parishes  recorded  before  expiration  of  term 
of  rendition,  which  judgments  take  effect 
in  order  of  recordation.  39  A.  85,  Chaffe 
&  Son  Ts.  Walker  (decided  in  1887) ;  37  A. 
795,  Suocession  of  Dickson. 

Judgment  already  recorded  does  not 
prime  vendor's  privilege,  but  rests  on  prop- 
erty ctim  onere.  27  A.  337,  Rochereau  <fc  Co. 
vs.  Colomb;  27  A.  461,  Jumonville  vs. 
Sharp. 

Judgment  must  be  signed.  27  A.  454, 
Marchal  vs.  Hooker. 

Judgment  against  heir  imparts  judicial 
mortgage  on  interest  in  succession.  27  A. 
504,  Smith  &  McKenna  vs.  Charles. 


Art.  3323  [3291].  Id.  In  Case  of  Appeal.  If  there  be  an 
appeal  from  the  judgment  and  it  is  confirmed,  the  mortgage  relates 
back  to  the  day  when  the  judgment  was  recorded. 

(Amended.) 

Art.  3324  [3292].  Id.  Id.  Partial  Reversal.  When  on 
the  appeal  the  judgment  has  only  been  reversed  in  part,  the  mort- 
gage still  exists  for  that  part  which  has  not  been  altered  or  re- 
versed. 

(Amended.) 

Art.  3325  [3293].  Award  of  Arbitrators.  The  awards 
of  arbitrators  give  rise  to  a  mortgage  only  from  the  day  that  the 
homologation  has  been  recorded. 

C.  N.  2123. 


Art.  3326  [3294].  Foreign  Judgments.  Mortgages  re- 
sult from  the  judgment  rendered  in  other  States  of  the  Union  or  in 
foreign  countries,  only  in  so  far  as  the  execution  has  been  ordered 
by  a  tribunal  of  this  State,  in  the  manner  prescribed  by  law. 

C.  p.  746;  37  A.  305-8, Adams  &  Co.  vs.  Coons;  5  L.  304,  Ohio  Ins.  Co.  vs. 
£dmondsoD. 


The  recording  in  Louisiana  of  an  order 
decreeing  execution  of  a  judgment  in  U.  S. 
Circuit  Court   for   Mississippi,  created  a 


judicial  mortgage  without  recording  a  ver* 
batim  copy  of  foreign  judgment.  5  A.  225, 
Bonaffe  &  Co.  vs.  Lane. 


Art.    3327    [3295].  Judgments  Against  Persons  De- 
ceased.    Judgments  obtained  against  a  person  deceased  only  bear 
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a  mortgage  on  the  personal  property  of  the  heir  from  the  day  on 
which  execution  shall  have  issued  against  the  heir  by  virtue  of 
such  judgments. 


"Personal"  means  individual.  '*Sur  les 
bieos  personnels,"  etc.  tiee  French  text  of 
Code  of  1825. 


Art.  3328  [3296].  Immovables,  Present  or  Future^ 
Affected  by.  The  judicial  mortgage  may  be  enforced  against  all 
the  immovables  which  the  debtor  actually  owns  or  may  subse- 
quently acquire. 

12  A.  864;  10  L.  490,  Moore  vs.  Allaln. 

Where  mortgage  debtor  has  sufflcteut 
property  to  pay  prior  judicial  mortgage, 
the  seizing  junior  mortgage  creditor  Is  en- 
titled to  proceeds  of  sale  made  on  his  exe- 
catlon.  6  A.  736,  Young  vs.  Municipality, 
No.  1. 

Judicial  mortgage  affects  property,  title 


to  which  not  recorded,  and  judgment  eood 
against  whomsoever  unrecorded  title  la 
good.  SO  A.  727,  Logan  vs.  Hebert. 

And  It  attaches  where  title  Is  In  name  of 
other  person,  but  really  for  debtor.  36  A. 
684,  Dickson  vs.  Hynes. 


SECTION  4. 
Of  the  Rank  in  which  Mortgages  Stand  with  Respect  to  Each  Other, 

Art.  3329  [3297].  Recordation  Fixes  Rahlc  of  Jlortgage. 

Among  creditors,  the  mortgage,  whether  conventional,  legal  or 
judicial,  has  force  only  from  the  time  of  recording  it  in  the  manner 
hereafter  directed. 


3403;  C.N.  2134. 

**Has  force  only  from  the  tlrae  of  record- 
ing."   46  A.  1107,  Wolfe  vs.  Joubert. 

While  the  price  of  mortgaged  property 
has  been  applied  to  the  payment  of  the 
mortgage,  mortgage  creditor  can  not  claim 
more  as  to  that  property.  C.  P.  708;  10  A. 
21,  Gllett  vs.  Deranco. 

Mortgages,  general  and  special,  and  their 
order  of  payment.  Mack.  171,  §341,  n.  3 

Subsequent  mortgage  creditors  may  con- 
test prior  mortgages  and  Inquire  Into  their 
validity  and  amount.  7  A.  297,  Plckersgill 
A  Co.  vs.  Brown. 

If  the  oldest  mortgagee  buys  the  prop- 
erty, his  old  mortgage  protects  him  against 
subsequent  mortgage  creditors.  17  L.  554, 
Seghers  et  al.  vs.  Courcelle. 


A  third  purchaser  of  an  estate  subject  to 
certain  mortgages  which  she  assumes  to 
pay,  can  not  set  up  her  claims  in  opposl^ 
tlon  to  the  mortgage  creditor  on  said  estate. 
19  L.  162,  Kenner&Co's.  Syndic  vs.  Holll- 
day  et  al. 

Name  of  defendant  must  be  shown  in 
inscription.     7  A.  634,  Ford  vs.  Tllden. 

As  to  third  persons,  mortgage  takes  effect 
only  from  time  of  actual  recordation,  not 
like  conveyances,  from  ilme  of  deposit  in 
office.    30  A.  833,  Slocomb  vs.  Rogillo. 

Where  only  part  of  the  property  mort- 
gage and  held  by  a  third  possessor  Is  seized 
and  sold.  23  A.  648,  Frere  vs.  Mentz, 
Sheriff. 

Description  of  property.  2  A.  371,  Baker 
vs.  Bank  of  Louisiana. 


Art.  3330  [3299].  Duty  of  Tutors,  Husbands,  etc.,  to 
Record  Legal  iiortgage.  The  tutors  of  minors,  and  the  cura- 
tors of  interdicted  and  absent  persons,  as  well  as  husbands,  are 
bound  to  render  public  the  legal  mortgages  with  which  their  prop- 
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Art.  3334. 


erty  is  burdened,  and  for  this  purpose  to  require  that  the  acts,  on 
which  these  mortgages  are  founded,  shall  be  recorded  without  delay 
in  the  office  provided  for  that  purpose. 

C.  N.  2136;  10  L.  300,  Pain  vs.  Ferret. 

This  mortgage  does  not  extend  to  sure- 
Mi  fit  tjitnra.   etc.   13  L.  247,  Roche  vs. 


ties  of  tutors, 
Grojsilliere. 


Mortgage  talces  effect  from  the  loan.  L. 
20,  T.  4,  1.  11 ;  Trop.  479-480. 


Art.  3331  [3301].  Duty  of  Undertutors.  The  under- 
tutors  of  minors  shall  be  bound  personally  and  under  the 
penalty  of  damages,  to  see  that  the  records  are  made  without  delay, 
of  the  mortgages  incurred  by  the  tutors  of  those  minors  for  the 
fidelity  of  their  administration. 

(Amended)  C.  N.  2137;  2  Toul.  336;  11  Toul.  399;  Trop.,  p.  548. 

Art.  3332  [3304].  Right  of  ninors,  Harried  Women 
and  of  Their  Relations  or  Friends  to  Record.  In  case  of 
neglect  on  the  part  of  husbands,  tutors,  undertutors  and  curators,  in 
causing  to  be  made  the  recording^  ordained  herein;  it  may  be  de- 
manded by  the  relations  of  the  huroand  or  of  the  wife,  and  by  the 
relations  of  the  minor,  interdicted  or  absent  persons,  or  in  default 
of  relations,  by  their  friends. 

It  may  even  be  demanded  by  minors  and  married  women,  with- 
out any  need  on  the  part  of  the  latter^  of  authority  from  husbands 
or  judges. 

C.  N.  2138,  2139. 

Art.  3333  [3305].  Restriction  of  Legal  flortgage;  by 
riarriage  Contract.  When  by  the  marriage  contract,  the  par- 
ties, being  of  age,  shall  agree  that  the  recording  shall  exist  only  on 
one  or  more  immovables  belonging  to  the  husband,  the  immovables 
and  other  property  not  included  shall  remain  free  and  released 
from  mortgage  for  the  wife's  dowry ;  but  it  can  not  be  stipulated 
that  no  recording  shall  be  made. 

C.  X.  2140;  11  L.  28. 

Art.  3334.  [3306].  Id.  By  Family  Heeting  for  Jlinors. 

The  case  shall  be  the  same  with  respect  to  the  immovable  prop- 
erty of  the  tutor  of  the  minor,  or  that  of  the  curator  of  the  inter- 
dicted or  absent  person,  when  the  judge  shall  have  authorized  them 
in  the  manner  prescribed  by  law,  to  hypothecate  a  specific  portion 
of  their  property  by  way  of  security  for  their  administration,  as  is 
provided  in  the  title :  0/  Minors^  their  Tutorships  and  Emanci'- 
pation. 

320;C.  X.  2141. 

Art.  3335  [3307].  Recordation  and  Effect  of  Special 
flortgage.  In  the  cases  specified  in  the  two  preceding  articles,  the 
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husband,  tutor,  curator,  and  undertutor  need  only  demand  that 
the  inscription  on  record  shall  be  made  for  the  immovables  specially 
mortgaged. 

(Amended)  C.  X.  3142;  Trop.  669. 

Art.  3336  [3308].  Special  flortgage  by  Tutor.     If  the 

mortgage  has  not  been  restricted  at  the  time  of  appointing  the  tutor 
or  curator,  and  if  it  be  notorious  that  it  exceeds  the  amount  in 
which  it  is  necessary  for  him  to  give  security,  it  shall,  at  his  re- 
quest, be  restricted  to  certain  immovables  which  he  shall  point  out, 
provided  they  are  thought  sufficient  to  afford  a  complete  guarantee. 

3H1 ;  C.  ^r.  2143:  Trop.  560;  1  L.  343;  14  L.  484,  State  vs.  Bermudez. 

Art,  3337  [3309].  Id.  Proceedings  to  Allow.  This  re- 
quest  shall  be  made  as  in  opposition  to  the  undertutor  of  a 
minor,  the  undercurator  of  an  interdicted  person,  or 
curator  ad  hoc  appointed  by  the  court  for  the  absent 
person,  and  the  judge  shall  receive  the  special  mortgage 
offered  if  he  thinks  it  sufficient,  and  with  the  advice  of  the  family 
meeting  in  the  case  of  a  minor  or  person  under  interdiction. 

(Amended.) 

Art.  3338  [3310].  Special  Mortgage  by  Husband.    The 

husband,  also,  with  the  consent  of  his  wife,  if  she  be  of  age,  may 
demand  that  the  general  mortgage  on  all  his  immovables  on  ac- 
count of  the  dowry  and  other  claims  enjoying  the  same  right,  shall 
be  restricted  to  the  immovables  which  he  shall  indicate  and  which 
he  shall  offer  to  mortgage  specially  for  the  preservation  of  his 
wife's  right. 

3314;  C.  N.  2144;  Trop.  662;  11  L.  26,  Union  Bank  vs.  Siidell;  Act  249  of  1855, 
p.  308. 

Art.  3339   [3311].     Id.     Proceedings  to  Allow.    The 

judge  to  whom  this  demand  is  made  may  authorize  the  husband 
to  give  this  special  mortgage,  if  he  thinks  it  sufficient,  with  the 
assent  of  five  of  the  nearest  relations  of  the  wife,  assembled  in 
family  meeting. 

Art.  3340   [3312].    Id.    Id.    Where  Wife  is  a  Minor. 

If  the  wife  be  a  minor,  the  judge  may  still  grant  the  authority, 
provided  it  be  with  the  assent  of  a  family  meeting  composed  as  in 
the  preceding  article,  and  of  a  curator  ad  hoc  appointed  to  the  wife. 

Art.  3341  [3313].     Erasure  of' General  flortgage.    In 

all  cases  where  the  judge  restricts  the  mortgage  to  certain  immov- 
ables, the  records  or  inscriptions  made  on  the  oth^r  property  shall 
be  erased. 


3394;  C.  N.  2145;  Trop.  582;  15  A  417. 
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Art.  3342. 


CHAPTER  2. 

Of  Inscription  of  Mortgages. 

section  1. 

Of  the  Mode  and  Effect  of  Recording  Mortgages, 

Art.  3342  [3314].  Registry  Essential  to  Affect  Third 
Persons.  Conventional  mortgage  is  acquired  only  by  consent  of 
the  parties,  and  judicial  and  legal  mortgages  only  by  the  effect  of 
a  judgment  or  by  operation  of  law. 

But  these  mortgages  are  only  allowed  to  prejudice  third  per- 
sons when  they  have  been  publicly  inscribed  on  records  kept  for 
that  purpose  and  in  the  manner  hereafter  directed. 

3847;4A.  227;5A.  225;31  A.427;  22  A.  279;  28  A.  97,  533;  12  L.  104;  IIR.  4;2 
A.  100,  776;  Acts  1856,  No.  274,  p.  835. 


Acceptance  of  a  mortgage  need  not  be 
express.    35  A.  453,  Roberts  vs.  Bauer. 

Mortgages  and  privileges  are  the  crea- 
tures 61  the  law;  they  who  claim  their  ad- 
vantage must  show  a  strict  compliance 
with  the  law.  23  A.  535,  Succession  of 
Simon,  Sr. 

Inscription  of  a  judgment  within  ten 
days  of  surrender,  is  void,  if,  etc.  3361. 

Name  of  the  debtor  must  be  shown  in 
inscription.    7  A.  534,  Ford  vs.  Tilden. 

Registry  of  a  mortgage  subsequent  to  a 
gale  under  a  foru>er  mortgage,  is  valid 
where  sheriff's  sale  is  not  recorded.  12  A. 
640,  Scott,  Carhart  &  Co.  vs.  Jackson. 

Filing  for  registry  is  not  sulflcient.  30 
A.  833,  Slocomb  vs.  Rogillio. 

But  this  does  not  seem  to  be  so  as  to 
deeds.    29  A.  116,  Payne  vs.  Pavey. 

Recording  necessary  to  affect  third  per- 
sons. Article  186  of  Constitution  of  1898; 
Article  176  of  Constitution  of  1879. 

Money  lender  may  safely  deal  with  the 
apparent  owner.  40  A.  657,  Boyer  vs.  Jof- 
frion. 

Mortgages  must  be  properly  certified. 
23  A.  533,  Succession  of  Simon,  Sr. 

Affidavit  of  tutor  stating  indebtedness, 
etc.,  recorded  prior  to  January  1,  1870, 
sufficient  under  section  8  of  1869.  35  A. 
912,  Broussard  et  al.  vs.  Segura  et  al. 

Legatee's  mortgage  against  property  of 
succession.  1633  ana  note. 

Inscribing  mortgage  on  ship,  how  done. 
Act  36  of  1869,  p.  35. 

Tutor's  bond.  3388.  25  A.  179,  Fisher  vs. 
Tunaard. 


Index  is  no  part  of  registry.  7  A.  583, 
Ford  vs.  Tilden. 

Mortgage  need  not  be  recorded  verbatim 
nor  is  it  necessary  that  an  entire  copy  of  the 
authentic  act  should  be  recorded.  5  A.  227, 
Bonnafe  &  Co.  vs.  Lane;  R.  S.  3093. 

It  is  the  registry  alone  that  affects  third 
persons.  2  R.  49,  Oassidy  vs.  His  Creditors; 
7  N.  S.  578,  Sinnott  vs.  Michel ;  4  R.  5,  Suc- 
cession of  Falconer. 

The  object  of  registration  is  public  notice 
with  reasonable  certainty  of  the  substantial 
particulars  of  the  mortgage.  When  this  is 
done  the  purpose  is  satisfied.  5.  A.  227, 
Bonnafe  vs.  Lane. 

No  one  can  transfer  a  greater  right  than 
he  himself  has,  except,  etc.,  2015. 

Rights  of  heirs  previous  to  partition,  etc. 
1383. 

Notice  of  an  invalid  act  does  not  bind 
third  persons.  1795. 

Registry  of  an  act  of  sale  or  exchange 
does  not  bind  third  persons  unless  same  is 
duly  authenticated.  2253. 

The '*  words  who  are  ignorant  of  them" 
which  are  in  the  French  text  of  the  Code  of 
1825  have  been  omitted  in  Artiele  3342. 

Recording  of  tacit  and  other  mortgages. 
Act95of  18tf9,  p.  114. 

Defect  of  registry  of  a  sale  shall  not  be 
pleaded  by  a  party.    2442. 

It  is  the  recording  which  gives  effect  to 
the  mortgage.  Knowledge  does  not  defeat 
the  junior  recorded  mortgage.  30  A.  833, 
Slocomb  vs.  Rogillio  et  al. 

Registry  laws  do  not  impair  contracts.  24 
A.  25,  Succesiion  of  Nelson. 
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Civil  Code  op  Louisiana. 


Failure  to  register  minor ^s  mortgage 
prior  to  January  1,  1870,  is  fatal.  32  A. 
220,  Cailiouet  vs.  Franltlin. 

Sale  was  maJe  in  New  Orleans.  Ten 
•days  afterwards  act  was  simnltaneously  re- 
corded in  conveyance  and  mortgage  records 
in  the  parish  of  St.  James,  wnere  land  is. 
Held  to  he  good  against  judicial  mortgages 
and  projects  vendor's  mortgage  and  privi- 
lege.   27  A.  337,  Rochereau  vs.  Colomb. 

Where  property  is  sold,  mortgage  at- 
taches to  proceeds  and  need  not  oe  rein- 
scribed.  7  A.  124,  Wright  et  al.  vs.  Trus- 
tees of  Bank. 

So  also  if  property  is  sold  hy  administra- 
tor.   8  A.  505,  Succession  of  Dejean. 

Where  administrator  delays  selling  prop- 


erty or  paying  debt  for  years. 
Fontenel  vs.  Debaillon. 


8  A.  509, 


Mortgages  talce  effect  from  the  date  of 
their  recordation.  32  A.  310,  Citizens'  Bank 
vs.  Ferry. 

Inscription  of  mortgage  is  the  only  means 
of  affecting  third  persons  with  knowledge 
of  it.  29  A.  322,  Adams  &  Co.  vs.  Daunis; 
30  A.  1,  Watson  vs.  Bondarant. 

One  who  leases  properly  against  which 
is  recorded  a  mortgage,  has  full  notice  and 
acts  at  his  peril.  45  A.  122,  Thompson  et 
al.  vs.  Flathers. 

In  common  law  States  notice  in  other 
ways  supplies  place  of  registry.  30  A.  I, 
Watson  vs.  Bondurant. 

Affirmed  in  108,  U.  S.  288,  Bondurant  vs. 
Watson. 


Art.   3343   [3315].  Third  Persons,  Who  are.    By  the 

words  fAird  persons  used  in  the  foregoing  article,  are  to  be  under- 
stood all  persons  who  are  not  parties  to  the  act  or  to  the  judgment 
on  which  the  mortgage  is  founded. 


(Amended)  6  L.  530,  Syndic  of  McManas  vs.  Jewett;  2  N. 
Grulleirs. 


S.  174,  Doulrere  vs. 


Notice  equivalent  to  registry.    8  A.  846. 

'Tiers''  in  tlie  Frencli  text  of  Code  of 
1825  may  mean  creditors  of  every  descrip- 
tion who  have  dealt  with  the  mortgagor  in 
f;ood  faith  and  without  Isnowledge,  etc.  6 
J.  145,  Gilbert  vs.  His  Creditors. 

A  witness  to  a  mortgage  is  not  a  ^' third 
person."    25  A.  496,  McDaniel  vs.  Stoval. 


Married  woman  intervening  to  renounce 
is  party  to  act,  not  third  person.  32  A. 
312,  Citizens'  Bank  vs.  Ferry;  37  A.  85, 
Factors  and  Traders'  Insurance  Co.  vs. 
Warren. 

Third  persons  are  those  not  parties  to  a 
contract.  30  A.  1213,  Van  Loan  vs.  Hoff- 
man; 3556,  No.  32. 


Art.  3344  [3316] .    Id-     Parties  and  Heirs ;   Witnesses. 

Consequently,  neither  the  contracting  parties  nor  their  heirs,  nor 
those  who  were  witnesses  to  the  act  by  which  the  mortgage  was 
stipulated,  can  take  advantage  of  the  non-inscription  of  the  mort- 
gage. 

25  A.  495,  McDaniel  vs.  Stoval. 


If  wife  intervenes  in  mortgage  she  can 
not  coraplaln  of  want  of  reinsoription.  37 
A.  90,  Insurance  Co.  vs.  Warren  et  al. 

Registry  not  necessary  as  to  witness,  nor, 
when  he  subsequently  acquires  the  prop- 


erty, as  to  those  who  buy  from  him.  28  A. 
662,  McDaniel  vs.  Lalanne;  25  A.  495,  Mc- 
Daniel vs.  Stoval. 

Registry  not  necessary  as  to  parties.    25 
A.  484,  Seyburn  vs.  Deyris  et  als. 


Art.  3345  [3317].  Recordation.  All  mortgages,  whether 
conventional,  legal  or  judicial,  are  required  to  be  recorded  in  the 
manner  hereafter  provided. 

3390;  10  L.  554,  Janin  vs.  His  Creditors;  see  3309. 


Morl^l^e  valid  against  subsequent  mort- 
ffa^es  only  for  exact  sum  stated.  32  A.  142, 
Thiac  vs.  Jumonville. 
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Of  Inscription  of  Mortgages. 


Art.  3348. 


Art.  3346  [3318].  Id.  Parish.  The  inscription  of  mortgages 
only  binds  the  property  of  the  debtor,  when  it  has  been  made  in 
the  oflBce  of  mortgages  for  the  parish  where  the  property  lies. 

If  the  debtor  has  immovable  property  lying  in  more  than  one 
parish,  the  inscription  ought  to  be  made  in  the  ofl&ce  of  mortgages 
for  each  of  them. 


(Amended)  11  R.  20;  3  A.  335. 

Chmnee  of  domicll  does  not  require  a  re- 
inscription.  11  R.  20,  Com.  of  N.  O.  Im- 
provement and  Banking  vs.  Jewett;  3  A. 
835,  Bibb  vs.  Banlc  of  La. 


How  mortgage  properly  is  affected  by 
privileges.    10  L.  554,  Janin  vs.  Creditors. 


Art.  3347  [3319].  Id.  Id.  No  mortgage  or  privilege  shall 
hereafter  affect  third  parties,  unless  recorded  in  the  parish  where 
the  property  to  be  affected  is  situated. 

(Amended)  2264;  3273;  3343;  24  A.  26, 78;  B.  S.  448;  Acts  1831,  No.  37,  p.  88,  Sec.  2. 


Deposit  of  act  is  not  enough.  99  A.  116, 
Payne  vs.  Pavey;  30  A.  833,  Slocomb  vs. 
Rogillio. 

Bemedy  against  the  recorder.  4  B.  5, 
Succepsion  of  Falconer;  2  A.  606,  Chige  vs. 
Landranx;  5  A.  632.  Adle  vs.  Anty. 

Where  a  public  aclcnowledgment  de- 
scribes an  ancient  though  existing  mort- 
gage, which  is  recorded,  reinscriptlon  is  not 
necessary,  and  it  will  take  precedence  over 
a  second  mortgage  in  due  form.  Aclcnowl- 
edgment  equivalent  to  a  reinscriptlon.  39 
A.  894,  Hart  vs.  Caffery. 

A  mortgage  is  good  from  time  of  deposit 
in  mortgage  office  if  deed  is  tiled  for  record 
and  is  recorded  the  first  legal  day  thereafter. 
41  A.  447,  Way  vs.  Meyer,  Levy  et  al. 

Inscription  in  wrong bool^  null.  41  A.  694, 
Willis  vs.  Wasey. 


How  recorded  in  New  Orleans. 
742,  Eisenhauer  vs.  Brosnan. 


44  A. 


As  to  the  parties,  judgment  recognizing 
a  mortgage  dispenses  wftb  the  necessity  of 
other  evidence  of  its  existence.  31  A.  45, 
Cole  vs.  LaOhambre. 

Lessee  is  bound  to  know  what  mortgages 
exist  on  property  leased.  45  A.  120,  Thomp- 
son vs.  Flathers. 

Knowledge  is  not  equivalent  to  registry. 
26.  A.  384,  Kochereau  &  Co.  vs.  Delacroix. 

Tardy  registry  of  vendor's  mortgage  ena- 
bles vendee's  wife  to  assert  her  tacit  mort- 
gage on  proceeds.  20  A.  80,  Lombas  vs. 
Collet. 

Privileges  for  expenses  of  last  illness  and 
all  tax  privileges  need  not  be  recorded  in 
office  of  mortgages.  Constitution  1879,  Art. 
176;  Constitution  1898,  Art.  186;  Sec.  24  of 
Act  77  of  1880;  Act  96  of  1882,  Sec.  34.  p. 
130. 

Begistry  is  to  be  made  in  mortgage  book. 
30  A.  835,  Slocomb  vs.  Bogillio;  24  A.  78, 
Verges  vs.  Prejean  &  Bernard. 


Art.  3348.  Id.  Authentic  Acts :  Under  Private  Signa- 
ture ;  Affidavit  of  Facts ;  Description  of  Property  Affected. 

Any  person  entitled  to  a  mortgage  or  privilege  on  the  property  of 
another  person,  must  cause  the  evidence  of  such  mortgage  or  priv- 
ilege to  be  recorded  in  the  mortgage  book  of  the  parish  where  the 
property  is  situated. 

If  the  instrument  on  which  the  mortgage  or  privilege  is  based 
be  an  authentic  act,  a  copy  thereof  shall  be  recorded ;  if  it  be  an 
act  under  private  signature,  promissory  note  or  other  written  in- 
strument, it  must  be  proved  up  and  recorded  in  the  manner  re- 
quired for  acts  under  private  signature. 

If  there  be  no  written  instrument,  the  person  claiming  the 
mortgage  or  privilege,  his  agent,  or  some  person  having  knowledge 
of  the  facts,  must  make  affidavit  of  all  the   facts  on  which   such 
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Abt.  3349. 


Civil  Code  of  Louisiana. 


mortgage  or  privilege  is  based,  including  the  amount  of  the  debt 
secured  by  the  mortgage  or  privilege ;  and  this  afl&davit  must  be 
recorded  in  the  mortgage  book. 

In  all  cases  of  special  privileges  the  property  subject  to  such 
privileges  must  also  be  described. 

(New  Article)  8867,  8274,  8806;  23  A.  270,  460;  B.  8.  2888,  2517,  80d8;  AcU  1869, 
No.  95,  p.  116,  Sec.  8. 


Unless  the  act  from  which  the  vendor^s 
or  other  privilege  be  seasonably  recorded, 
general  mortgages,  previously  registered 
and  certain  liens  will  take  precedence.  86 
A.  272,  Givanovitch  vs.  Hebrew  Congrega- 
tion. 

It  is  sufficient  if  inscription  contains  all 
portions  of  the  act  on  which  mortgage  is 
based.    85  A.  981,  Estate  of  Pmdhomme. 

Failare  to  record  proof  of  execution  of 
private  contract  with  contract  itself  does 


not  impair  privilege  acquired  by  the  record 
of  the  contract.  31  A.  81,  Succession  of 
Elliott. 

Recordation  of  note  for  price  of  mova- 
bles  sufficient.  82  A.  1285,  Carlin,  Admin* 
istrator,  vs.  Gordy. 

Mortgage  and  vendor's  privilege  has 
effect  only  from  date  of  inscription  in  the 
records,  and  not  from  date  of  its  deposit  in 
office.  80  A.  835,  State  ex  rel.  Slocomb  vs. 
Rogillio. 


Alt.  3349.     Id.   Married  Woman's  Legal  Mortgage. 

To  preserve  the  legal  mortgage  or  privilege  existing  in  favor  of  a 
married  woman,  it  shall  be  the  duty  of  such  married  woman,  or 
any  person  for  her,  to  cause  to  be  recorded  in  the  mortgage  book  of 
the  parish  where  the  property  is  situated  the  evidence  of  her  mort- 
gage or  privilege.  If  such  evidence  be  in  writing,  it  shall  be  re- 
corded in  the  manner  required  by  law ;  if  it  be  not  in  writing,  then 
a  written  statement,  under  oath,  made  by  the  married  woman,  her 
husband,  or  any  other  person  having  knowledge  of  the  facts,  set- 
ting forth  the  amount  due  to  the  wife,  and  detailing  all  the  facts 
and  circumstances  on  which  her  claim  is  based,  shall  be  recorded. 

(New  Article)  28  A.  460;  R.  S.  8)^88;  Acts  1869,  No.  95,  p.  114,  Sec.  1. 


Wife's  mortgage  not  recorded  prior  to 
January  1,  1870,  takes  effect  from  date  of 
recordation.    28  A.  368,  Burrin  vs.  Weiss. 

Legal  mortgage  of  wife  should  be  re- 
corded in  mortgage  book  and  not  In  book 
of  donations.  26  A.  534,  Succession  of  Cor- 
deviolle  vs.  Dawson;  26  A.  584,  Rochereau 
&  Co.  vs.  Delacroix. 

Inscription  of  a  contract  between  spouses. 


wherein  husband  states  amount  of  his  wlfe*0 
funds  received  by  him,  though  void  as  a 
contract,  good  to  preserve  wife's  legal 
mortgage.  89  A.  386,  Burns  vs.  Thomp- 
son. 

Wife's  mort^a^e  existing  prior  to  1870, 
and  not  recorded  by  January  1,  1870,  has 
effect  against  third  persons  from  date  of  its 
inscription.  86  A.  217,  Scheen  \}.  Chaffe. 


Art,  3350.  Id.  Minor's  Legal  Mortgage  Against  Father 
and  Mother.  Before  fathers  and  mothers,  who  by  law  are  en- 
titled to  the  usufruct  of  property  belonging  to  their  minor  children, 
shall  be  allowed  to  take  possession  of  such  property  and  enjoy  the 
fruits  and  revenues  thereof,  they  shall  cause  an  inventory  and  ap- 
praisement to  be  made  of  such  property,  and  cause  the  same  to  be 
recorded  in  the  mortgage  book  of  every  parish  in  the  State  where 
they  or  either  of  them  have  immovable  property. 

(New  Article)  R.  S.  2892,  3097;  Acts  1869,  No.  95,  p.  117,  Sec.  12. 
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Art.  3351. 


Art.  3351.  Id.  Tutor's  Mortgage;  Inventory;  Bond; 
Clerk's  Certificate.  Whenever  any  person  shall  apply  to  be 
recognized,  confirmed  or  appointed  as  tutor,  or  shall  have  been 
recommended  by  a  family  meeting,  the  judge  shall  order,  and  it 
shall  be  the  duty  of  such  applicant  to  cause  a  true  and  faithful  in- 
ventory to  be  made  of  the  movable  and  immovable  property, 
credits,  deeds  and  papers  belonging  to  the  minor,  and  to  cause  the 
said  property  to  be  valued  by  two  appraisers,  appointed  by  the 
judge,  and  duly  sworn. 

This  inventory  shall  include  the  property  situated  out  of  the 
parish,  as  well  as  that  within  the  parish  where  the  appointment  is 
to  be  made. 

After  the  inventory  has  been  completed,  the  judge  shall  fix 
the  amount  of  the  bond  which  the  tutor  is  bound  to  give. 

This  bond  must  be  recorded  in  the  mortgage  book  of  the 
parish  in  which  the  tutor  resides,  and  a  certificate  to  that  effect, 
signed  by  the  recorder  of  mortgages,  must  be  presented  to  the  judge 
before  he  can  make  the  appointment,  or  authorize  letters  of  tutor- 
ship to  be  issued. 

In  the  several  cases  in  which  the  tutor  is  not  required  by  law 
to  give  bond,  it  shall  be  the  duty  of  the  clerk  of  the  district  court  of 
the  parish  in  which  the  appointment  is  to  be  made  to  furnish  a  cer- 
tificate of  the  amount  of  the  minor's  property,  according  to  the  in- 
ventory on  file  in  his  ofl&ce.  This  certificate  must  be  recorded  in 
the  mortgage  book  of  the  parish  in  which  the  tutor  resides ;  and  a 
certificate  to  that  effect,  signed  by  the  recorder  of  mortgages,  must 
be  presented  to  the  judge  before  he  can  make  the  appointment,  or 
authorize  letters  of  tutorship  to  be  issued. 

The  recording  of  the  bond,  or  certificate  of  the  clerk,  as  herein 
provided,  shall  operate  as  a  legal  mortgage  in  favor  of  the  minor 
for  the  amount  therein  stated,  on  all  the  immovable  property  of  the 
tutor. 

The  tutor  shall,  within  thirty  days  after  his  appointment, 
cause  such  bond  or  certificate  to  be  inscribed  in  the  mortgage  book 
of  every  other  parish  in  the  State  in  which  he  owns  immovable 
property. 

It  shall  be  the  duty  of  the  undertutor  to  see  that  these  inscrip- 
tions are  made  according  to  law. 


(New  Article)   319,  323,  335;    R.  S.  2360,  3867;   Acts  1869,  No.  95,  p. 
•2;  45  A.  879,  Schneider  ve.  Burns. 


114,  Sec. 


Clerk's  certificate,  stating  merely  the 
amount  due  the  minor  under  the  inventory 
is  a  sufficient  abstract.  34  A.  329-330,  Suc- 
cession of  Trosclair.  24  A.  189,  Donnell 
vs.  Grant. 

Tutor's  affidavit  on  December  3J ,  1869,  no 
inventory  having  been  taken,  sufficed  in 
lieu  of  clerk*s  certificate.  35  A.  912,  Brous- 
sard  vs.  Segura. 


This  special  mortgage  is  binding  as  to 
third  persons  only  for  amount  stated,  and 
not  for  interest  thereon,  34  A.  852,  Succes- 
tion  of  Kuntz. 

Indexing  a  mortgage  not  required;  it  is 
mere  convenience.  31  A.  40,  Swan  vs. 
Vogel. 
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Art.  3352.  Civil  Code  of  Louisiana. 

Art.  3352.  Id.     Id.    Second  Marriage  of  Mother.    The 

tutor's  bond,  or  the  clerk's  certificate,  as  the  case  may  be,  recorded 
as  provided  in  the  preceding  article,  to  preserve  the  mortgage 
against  the  natural  tutrix,  shall  operate  as  a  mortgage  on  the  prop- 
erty, present  and  future,  of  the  new  husband  in  favor  of  the  minor 
children  of  a  previous  marriage,  when  his  wife  has  not  been  con- 
tinued in  the  tutorship. 

(New  Article)  B.  S.  2362,  2385,  3869;  Acts  1869,  No.  95,  p.  115,  Sec.  5. 

Art.  3353.  Id.  Adjudication  to  Parent  of  Minor's 
Interest.  When  immovable  property  has  been  adjudicated  to  the 
father  or  mother  of  a  minor,  the  act  of  adjudication  must  be  recorded 
in  the  mortgage  book  of  the  parish  where  the  property  is  situated. 

(New  Article)  R.  S.  2363,  2386,  3870;  Acts  1869,  No.  95,  p.  115,  Sec.  6. 

Art.  3354.      Id.     Curator  of   Interdict  or  Absentee. 

Before  any  person  shall  be  appointed  curator  of  a  person  interdicted 
or  absent,  the  bond  required  to  be  given  in  order  to  obtain  the 
appointment  must  be  recorded  in  the  manner  required  for  tutor's 
bond  in  article  3-351,  and  a  relation  or  friend  of  such  person  may 
cause  such  bond  to  be  recorded. 

(New  Article) ;  R.  S.  1100,  3088;  Acts  1869,  No.  95,  p.  115,  Sec.  3. 

Art..  3355.  Id.  Intermeddler  with  Property  of  Minor, 
Interdict  or  Absentee.  To  preserve  the  legal  mortgage  against 
a  person  who,  without  having  been  appointed  tutor  of  a  minor,  or 
curator  of  an  interdicted  or  absent  person,  interferes  in  the  admin- 
istration of  the  property  of  such  minor,  interdicted  or  absent  per- 
soU;  it  shall  be  lawful  for  any  person  to  record  in  the  mortgage 
book  of  the  parish  where  such  intermeddler  resides,  and  also  in  any 
parish  where  he  has  immovable  property,  the  inventory,  if  there 
be  any,  of  the  property  belonging  to  such  minor,  interdicted  or  ab- 
sent person,  or  other  written  evidence  of  such  property ;  and  if 
there  be  no  written  evidence  thereof,  a  statement  under  oath  of  its 
value.  In  all  cases,  the  person  making  the  above  record  must 
state  on  oath  the  name  of  the  intermeddler,  and  that  he  has  actually 
interfered  in  the  administration  of  the  property  belonging  to  such 
minor,  interdicted  or  absent  person.  All  expenses  incurred  shall 
be  paid  by  such  minor,  interdicted  or  absent  person. 

(New  Article)  3315;  R.  S.  1101, 2384,  3089,  3868;  Acts  1869,  No.  95,  p.  115,  Sec.  4. 

Art.  3356.  Id.  Surviving  Husband  or  Wife.  To  preserve 
the  legal  mortgage  against  the  surviving  husband  or  wife,  or  heirs, 
who  have  been  invested  by  the  inventory  with  the  care  of  the 
property  belonging  to  the  community  or  succession,  a  certificate 
from  the  clerk  of  the  court  having  jurisdiction,  setting  forth  the 
amount  of  the  inventory,  shall  be  recorded  in  the  mortgage  book 

864 


Digitized  by 


Google 


Of  Inscription  op  Mortgages. 


Art.  3360. 


of  the  parish  in  which  such  party  invested  with  the  care  of  the 
property  is  domiciled.  The  clerk  who  grants  the  certificate  must 
have  it  recorded.  Any  person  may  legally  cause  such  record  to  be 
made. 

(New  Article)  322;  R.  S.  2364,  2387,3092,  3871;  Acts  1869,  No.  95,  p.  116,  Sec.  7. 


Art,  3357.  Id.  Effect  of  Recordation.  The  recording  of 
the  instruments  mentioned  in  the  nine  preceding  articles,  shall 
have  the  effect  of  preserving  the  mortgage  or  privilege ;  but  they 
shall  in  no  manner  be  evidence  of  the  validity  of  the  debt  or  claim, 
other  than  the  law  may  award  to  acts  of  the  kind  when  unrecorded. 

(New  ArUcle)  R.  S.  2865,  8096;  Acts  1869,  No.  95,  p.  116,  Sec.  10. 

Art.  3358.  [3321].  Inscriptions  Hade  on  Same  Day. 

The  creditors,  whose  inscriptions  have  been  made  on  the  same  day, 
possess  a  concurrent  mortgage,  and  no  distinction  is  made  between 
the  inscription  made  in  the  morning  and  that  made  in  the  evening, 
even  although  the  recording  ofl&cer  may  have  noted  the  difference. 

C.  N.  2147  (Ut.) ;  9  Toul.  852,  858. 

Where  the  inscrlptiODs  of  a  mortgage  by     based,  it  is  ffood.    3848;  35  A.  985,  Sacces- 
aathentic  act  contains  a  copy  of  all  portions     sion  of  Prndhomtne. 
of   the   act   upon    which    the  mortgage  is 


Art.  3359  [3323].  Inscriptions  Within  Three  Months 
Before  Failure.  Mortgages  given  and  inscribed  within  three 
months  previous  to  the  failure  of  the  debtor,  shall  be  declared  null, 
as  presumed  to  be  given  in  fraud  of  other  creditors,  unless  the  per- 
son in  whose  favor  the  mortgage  was  granted  shall  prove  that  he 
paid,  in  obtaining  it,  a  real  and  effective  value  at  the  moment  of 
the  contract. 


Applies  where  debtor  dies  within  three 
months  and  his  succession  is  insolvent.  34 
A.  916,  Succession  of  Ooughlin ;  35  A.  243, 
Succession  of  Coughlin. 

Mortgage  is  null  if  given  after  schedule 
is  sworn  to.  15  L.  122,  Granet  vs.  His 
Creditors. 

Mortgage  is  good  if  executed  at  a  time 
when  £btor  is  not  in  failing  circumstances. 
6  L.  145,  Gilbert  vs.  His  Creditors. 

* 'Effective  value''  applies  to  conventional 


and  not  judicial    mortgages. 
Toussaint  vs.  His  Creditors. 


11    L.    118, 


Mortgage  good,  if  consideration  was  paid 
at  moment  of  contract,  though  mortgagee 
had  .reason  to  suspect  insolvency  of  mort- 
gageor.  38  A.  198,  Byrne  &  Co.  vs  Cred- 
itors. 

Mortgage  invalid,  though  the  creditor 
did  not  icnow  of  the  insolvency  and  was  in 
good  faith.  37  A.  594,  Black,  Syndic,  vs. 
Kichardson. 


Art.  3360  [3324].  Id.  Fraud.  The  word  fraud  used 
in  the  foregoing  article  means  any  unfair  preference  which  the 
debtor  may  give  to  one  of  his  creditors  over  the  others,  by  selling 
or  mortgaging  to  him  a  portion  of  his  property  for  a  debt  existing 
before  the  contract. 


It  is  not  unfair  preference  that  an  agent, 
having  used  his  piincipars  property  with- 
out authority,  substitutes  other  securities  in 
its  place,    which   substitution  ratified  by 


owner.  Syndic  of  agent,  subsequently  be- 
coming insolvent,  can  not  recover  substi- 
tuted property.  37  A.  609,  Seixas,  Syndic, 
vs.  Brugler. 
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Art.  3361  [3325].  Inscription  of  Juds:ment  Within  Ten 
Days  Before  Failure.  The  inscription  of  a  judgment  obtained 
against  a  debtor  within  ten  days  preceding  his  failure,  shall  have 
no  effect  against  the  other  creditors  of  the  debtor,  if  it  appears, 
from  the  time  at  which  the  suit  was  commenced,  and  the  manner 
in  which  it  was  conducted,  that  the  debtor  intended  to  favor  the 
plaintiff,  either  by  consenting  that  judgment  should  be  rendered 
against  him  without  the  usual  delays,  or  by  not  making  a  defense, 
or  by  confessing  judgment  when  the  cause  admitted  of  contest. 

11  L.  lai,  Touggaint  vs.  His  Creditors. 

Art.  3362  [3326].  Inscriptions  After  or  on  Day  Pre- 
ceding Failure.  An  inscription  made  after  the  failure  or  on  the 
day  preceding  it,  shall  have  no  effect  whatever  against  other  creditors. 

9  L.  184;  9  L.  351,  Macarty  vs.  Bond;  48  A.  67,  Bernard  vs.  Bank. 


Art.  3363  [3327].  Inscriptions  Against  Successions*   If 

a  succession,  which  is  administered  by  a  curator  or  beneficiary  heir, 
is  not  sufl&cient  to  satisfy  the  creditors,  an  inscription  made  by  one 
of  them  after  it  is  opened  shall  have  no  effect  against  the  others. 


43  A.  57,  61,  Bernard  vs.  Bank. 

Prescription  insolvent  is  suspended  by 
surrender,  but  same  principle  is  not  appli- 
cable to  successions  whether  solvent  or  in- 
solvent.   12  A.  216,  Succession  of  Flower. 

Mortage  creditor  must  not  let  his  mort- 
gage lapse  for  failure  to  reinscribe  within 
ten  years  when  his  claim  is  against  a  suc- 


cession. 12  A.  316,  Succession  of  Flower; 
40  A.  708,  Succession  of  GaMeaux;  28  A. 
811,  Leonard  vs.  Smith;  43  A.  885,  Succes- 
sion of  My  rick. 

Privileges  recorded  after  death  of  debtor 
do  not  affect  creditors.  34  A.  893,  Succes- 
sion of  Rhoton. 


Art.  3364  [3328].  Certificate  of  Hortgages  Required  for 
Acts.  Every  notary  who  shall  pass  an  act  of  sale,  mortgage  or 
donation  of  an  immovable,  shall  be  bound  to  obtain  from  the 
office  of  mortgages  of  the  place  where  the  immovable  is  situated,  a 
certificate  declaring  the  privileges  or  mortgages  which  may  be 
inscribed  on  the  object  of  the  contract,  and  to  mention  them  in  his 
act,  under  penalty  of  damages  towards  the  party  who  may  suffer  by 
his  neglect  in  that  respect. 

R.  S.  449,  2394,  2404,  2514;  Acts  18(58,  No.  176. 

Party  may  waive  certiflcate  and  no  fees 
for  same  be  charged.  Act  101  of  1870,  p. 
166;  Act  of  1845,  p.  55 


Art.  3365  [3329].  Granting  of  Second  flortgage  Before 
Inscription  of  First.  If  a  person  who  has  given  a  mortgage  on 
his  property,  takes  advantage  of  the  neglect  to  register  the  mort- 
gage, and  engages  the  same  property  afterwards  to  another  person 
without  informing  him  of  the  first  mortgage,  he  shall  be  considered 
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guilty  of  fraud,  and  shall  be  subject  to  such  damages   towards  the 
party  suffering  thereby  as  the  nature  of  the  case  may  require. 

13  A.  569,  Liddell  vs.  Rucker;  37  A.  88,  Ins.  Co.  vs.  Warren. 

Art.  3366  [3330].  Inscription  of  Authentic  Acts  and 
Judgments.  To  obtain  an  inscription  of  a  public  act  or  judg- 
ment, the  creditor,  either  in  person,  or  by  an  agent,  shall  present 
an  authentic  copy  of  the  act  or  judgment  to  be  recorded,  to  the 
register  of  mortgages  of  the  place  where  the  inscription  is  to  be 
made. 


11  L.  615,  Williams  et  aL  vs.  Ualloway. 

The  registry  of  the  certified  copy  of  the 
act  is  required  in  the  country.  23  A.  634, 
Succession  of  Simon,  Sr. 

The  names  of  the  mortgagors  should  ap- 
pear. 7  A.  634,  Ford  vs.TlTden;  6  A.  350, 
Rogers  vs.  Chandler. 

Registry  of  judgment  rendered  on  mort- 


gage  note  not   sufficient  relnscription  of 
original    mortgage.      Judgment  does  not 
contain  and  can  not  convey  necessary  in- 
formation.    34   A.    313,  Miltenberger  vs 
Dubroca. 


The  act  itself  must  be  transcribed.    23 
A.  633,  Succession  of  Simon. 


Art.  3367  [3331].  Inscription  of  Acts  Under  Private 
Signature.  If  it  be  an  act  under  private  signature  bearing  a 
mortgage,  the  creditor  can  only  have  it  registered  when  it  has  been 
acknowledged  by  the  mortgagor,  or  proved  by  the  oath  of  one  of 
the  subscribing  witnesses,  unless  the  register  be  acquainted  with 
the  signature  of  the  parties,  and  shall  agree,  on  his  own  responsi- 
bility, to  make  the  inscription,  on  the  original  act  being  presented 
to  him. 

(Amended)  2261,  3375;  2  A.  251. 

Sale  or  exchange  of  real  property  under  Mortgage  under  private  signature  may 
private  signature  can  only  be  recorded  on  be  registered  without  previous  aeknowl- 
affldavit  or  acknowledgment.    2253.  edgment.    31  A.  37,  Succession  of  EHloct. 

Art.  3368  [3332].  Inscription  of  Acts  Importing  Privi- 
leges. The  inscription  of  acts  on  which  privileges  are  founded, 
when  they  are  subjected  to  this  formality,  as  also  donations,  shall 
be  made  in  the  same  manner  as  that  of  mortgages. 

Art.  3369  [3333].  Reinscription  After  Ten  Years; 
Wife's  and  Jlinor's  ilortgages.  The  registry  preserves  the 
evidence  of  mortgages  and  privileges  during  ten  years,  reckoning 
from  the  day  of  its  date;  its  effect  ceases,  even  against  the  contract- 
ing parties,  if  the  inscriptions  have  not  been  renewed  before  the 
expiration  of  this  time,  in  the  manner  in  which  they  were  first 
made. 

But  this  rule  does  not  obtain  with  regard  to  the  mortgages  to 
which  husbands  are  subjected  for  the  dowry  and  other  claims  of 
wives,  and  tutors  and  curators  towards  minors,  interdicted  and 
absent  persons,  whose  estates  they  administer. 
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The  reinscription  of  mortgages  is  also  dispensed  with  in  cer* 
tain  cases  provided  for  by  special  laws, 

(Amendea)  C.  N.  2154;  22  A.  278;  23  A.  270;  23  A.  695;  24  A.  25;  25  A.  232;  26  A. 
80,  350  and  351 ;  6  R.  419;  1  A.  220;  2  A.  520,  768,  776;  4  A.  477;  16  A.  280;  19  A.  132;  20 
A.  223,  385,  486.  608;  22  A.  390,  402;  23  A.  244;  R.  S.  450,  2399,  2400;  Acts  1842,  No.  96, 
p.  232;  Acts  1843,  No.  87,  p.  52. 


This  applied  to  mortgages  executed  be- 
fore the  adoption  of  the  Code.  13  L.  246, 
Roche  vs.  Groysilliere. 

Not  the  '*  effect"  of  the  mortgage,  but  of 
the  inscription  ceases.  13  A.  569,  Liddell 
vs.  Rucl^er  et  al. ;  37  A.  89,  Insurance  Com- 
pany vs.  Warren. 

But  see  33  A.  1067,  Tilden  vs.  Succession 
of  Morrison. 

Reinscription  after  ten  years  can  not 
affect  third  persons,  but  where  subsequent 
purchaser  assumes  the  mortgage  he  can 
not  avail  himself  of  such  want  of  reinscrip- 
tion.   17  L.  66,  Dupuy  vs.  Dashieli. 

Sale  of  property  where  price  is  not  paid 
will  not  dispense  with  reinscription.  2  A. 
100,  Shepherd  vs.  Orleans  Press  Co. 

Succession  sale  extinguishes  mortgage 
notwithstanding  pact.  14  A.  91,  Michel 
vs.  Delaporte. 

Pact  de  non  alienando  does  not  elevate  a 
mortgage  into  a  privilege.  11  A.  482, 
Devron  vs.  His  Creditors. 

2  N.  S.  33,  Nathan  et  al.  vs.  Lee. 

This  article  applies  to  all  mortgages, 
sheriffs  and  others.  30  A.  351,  Succession 
of  Oale. 

A  decree  will  not  supply  reinscription* 
81  A.  48,  St.  Romes  vs.  Blanc. 

As  to  minor's  mortgage  prior  to  1870.  32 
A.  220,  Caillouet  vs.  Franklin.. 

Judgment  of  revival  does  not  cure  de- 
fects of  original  judgment.  43  A.  388, 
Hay  den  vs.    Sheriff  et  al. 

Reinscription  of  original  judgment  is 
sufficient.  43  A.  388,  Hayden  vs.  Sheriff 
et  al. 

The  death  of  the  party  does  not  avoid  the 
necessity  of  reinscribing.  12  A.  216,  Suc- 
cession of  Flower;  9  A.  193;  10  A.  591. 

But  where  property  is  sold  and  proceeds 
collected  reinscription  is  not  necessary.  8 
A.  506,  Succession  of  Dejean ;  13  A.  659, 
Succession  of  Ynogoso ;  2  A.  Ill ;  40  A.  701, 
Succession  of  Gagneux. 

Fac^  de  non  alienando  does  not  affect  this 
law.  20  A.  216,  Delony  vs.  George;  21  A. 
205,  Britton  &  Koontz  vs.  Janney;  14  A. 
91;  25  A.  486;  33  A.  708,  State  of  Louisiana 
vs.  Citizens^  Banlc. 


Reinscription  not  subject  to  the  rules  of 
prescription.  Reinscripnon  absolutely  nec- 
essary. 29  A.  315,  John  I.  Adams  vs.  Dan- 
nis;  20  A.  885;  11  A.  890;  12  A.  216. 

Vendee  only  has  the  rights  of  bis  vendor. 
21  A.  12,  Villa  Palma  vs.  Abat  &  Gennes; 
45  A.  294,  Dodds  vs.  Lananx;  44  A.  199, 
Bank  vs.  Miller. 

Reinscription  of  a  portion  of  mortgajro  is 
of  no  effect  even  for  the  portion  reiDScribed. 
4  A.  396,  Player  vs.  Tarkington. 

Public  administrator  not  held  responsible 
for  failure  to  reinscribe.  149  U.  S.  506, 
Pickett  vs.  Foster. 

8869  applies  to  all  mortgages  except  those 
ffiven  by  stockholders  of  the  property 
banks.  Prescription  results  from  the 
neglect  to  reinscribe  in  ten  years.  9  A. 
198,Toungvs.  Bank. 

Inscription  of  nUnor''$  mortgage  preserves 
mortgage  during  tutorship  even  if  more 
than  ten  years.  84  A.  1042,  Lemelle  vs. 
Thompson. 

Erroneous  erasure  does  not  destroy  mort- 
gage. 20  A.  425,  St  Romes  vs.  Blanc;  5 
M.  625,  Dreux  vs.  Ducoumau;  11  M.  526: 
8  R.  180. 

Registry  of  judgment  rendered  on  mort- 
gage note  was  not  a  snffioient  reinscriptioD 
of  original  mortgage,  as  the  jndspient  did 
not  contain,  andTwhen  registered  did  not 
convey,  all  the  necessary  information  for 
purpose  of  reinscription.  84  A.  313,  Mil- 
tenberger  vs.  Dubroca. 


23  A.  588,  Sacces- 


As  to  New  Orleans, 
sion  ot  Simon,  Sr. 

Conventional  mortgages  are  not  pre- 
scribed between  parties  by  ten  years.  87 
A.  85,  Factors  and  Traders'  InsnraceCo. 
vs.  Warren. 

Registry  of  wife's  judgment  does  not 
satis^  the  law.  The  mortgage  must  be 
reinscribed.    27  A.  680,  Sorreb  vs  Stamper. 

Minor's  mortgage  not  inscribed  until 
after  majority  is  prescribed  by  ten  years. 
88  A.  616,  Lusk  vs.  Powell. 

Act  reciting  prior  indebtedness  and  mort- 
gage, and  declaring  both  sdll  to  exist, 
takes  place  of  reinscription.  89  A.  894, 
Hart  vs.  Caffery. 

Minor's  mortgage  perempts  in  ten  years 
from  majority,  even  thohgh  his  rights  have 
been  liquidated  by  a  judgment.  84  A.  1041, 
Lemelle  vs.  Thompson. 
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When  property  is  8old  in  succestion  and 
mortgage  transferred  to  proceeds,  rein- 
scription  not  necessary.  38  A.  369,  Suc- 
cession of  Rhea;  32  A.  352,  Fillastre  vs. 
St.  Amand. 

But  reinscription  is  necessary  when  seized 
debtor  buys  on  twelve-montb  bond,  which 
merely  prolongs  term  of  credit.    Id. 

Actual  description  of  the  property  must 
be  made  in  the  reinscription.  2  A.  100, 
Shepherd  vs.  Press  Company. 

If  minor  of  age  when  his  mortgage  was 
recorded,  it  is  prescribed  bv  ten  years.  35 
A.  945,  Smith  vs.  Johnson;  34  A.  1041, 
Thompson  ts.  Lemelle. 

Suit  will  not  suffice;  must  reinscribe.  2 
A.  799,  Hyde  vs.  Bennett;  5  A.  632,  Adle 
vs.  Anty ;  6  A.  321,  Hyatt  vs.  GalUer;  Con- 
tra, 25  A.  484,  Seybum  vs.  Deyris. 

An  unrecorded  mortgage  ceases  to  have 
>any  effect  after  ten  years,  even  between  the 
parties.  33  A.  1067,  Tilden  vs.  Succession 
of  Morrison. 

Failure  on  part  of  recorder  to  keep  office 
open  or  books  for  recordation,  does  not  re- 
lieve party  from  liability  for  failure  to  re- 
inscribe.  22  A.  205,  Johnson  vs.  Succes- 
sion of  Lowry. 

After  peremption  mortgage  can  not  be 
reinscribed  against  a  succession.  No  pref- 
-erence  over  ordinary  creditors  can  be  so 
gained.    27  A.  680,  Sorrels  vs.  Stamper. 

If  prior  to  the  lapse  of  ten  years,  property 
sold,  and  existing  mortgage  assumed  by 
the  vendee  as  part  of  the  price,  reinscrip- 
tion of  mortgage  unnecessary,  as  claim  is 
secured  by  vendor^s  privilege.  88  A.  966, 
Conte  vs.  Cain. 

Mortgage  does  not  perempt  pending 
mortgagee's  possession  of  mortgaged  prop- 


erty under  voidable  title.  Mortgage  revives 
on  annulment  of  such  title.  31  A.  839,  New 
Orleans  Insurance  Association  vs.  La- 
branche. 

If  the  mortgage  (being  kept  alive)  is  re- 
inscribed  after  the  lapse  of  ten  years,  it 
takes  effect  from  date  of  reinscription  as  a 
mortgage.  31  A.  284,  Gordon  vs.  Knox; 
2  A.  109,  Shepherd  vs.  Press  Co.;  13  A. 569, 
Liddell  vs.  Rucker;  22  A.  337;  23  A.  261, 
275;    24  A.  193,  Aillet  vs.  Woods. 

Jnd((ment  recognizing  {mortgage  (fraud- 
ulently erased)  does  not  prevent  its  per- 
emption if  not  reinscribed  in  ten  years.  31 
A.  48,  De  St.  Romes  vs.  Blanc. 

Pendency  of  a  suit  to  enforce  a  mortgage 
does  not  obviate  necessity  of  reinscription. 
30  A.  2,  Watson  vs.  Bondurant. 

Legal  mortgage  resulting  from  inscrip- 
tion of  sheriff's  bond  must  be  inscribed 
within  ten  years  or  will  perempt.  30  A. 
351,  Succession  of  Gale. 

Reinscription  must  be  made  in  same  man- 
neer  in  which  inscription  was  made,  and 
knowledge  does  not  dispense  with  rein- 
scription.   28  A.  775,  Villavaso  vs.  Walker. 

Reinscription  after  lapse  of  ten  years  no 
longer  affords  proof  of  the  mortgage.  29 
A.  824,  Adams  &  Co.  vs.  Daunis. 

Reinscription  of  mortgage  given  by  stock- 
holders of  property  banks  (i.  e.,  the  Citi- 
zens' Bank,  Consolidated  Planters'  Bank, 
etc.)  is  not  required.  27  A.  585,  Consoli- 
dated Association  vs.  Mason. 

Reinscription  after  peremption  of  mort- 
gage and  death  of  moitgagor  does  not  af- 
fect the  property  of  the  succession.  27  A. 
547,  Succession  of  Gayle;  27  A.  680,  Sor- 
rels vs.  Stamper. 


Art.  3370  [33341.  Duty  of  Notaries  and  Judges  to 
Record  Evidence  of  ilortgage.  It  shall  be  the  duty  of  notaries, 
and  other  public  ofl&cers  acting  as  such,  to  cause  to  be  recorded 
without  delay  all  acts  creating  mortgages,  which  shall  be  executed 
by  them,  whether  such  mortgages  be  conventional  or  liegal. 

It  shall  also  be  the  duty  of  judges  to  cause  to  be  recorded  all 
legal  mortgages  resulting  from  appointments  made  by  them  of 
tutors  of  minors  or  of  curators  of  interdicted  persons  or  absentees ; 
and  in  default  thereof  such  notaries  or  judges  shall  be  liable  to  an 
action  in  damages,  and  even  to  be  removed  from  office,  as  the  case 
may  be. 

SECTION  a. 
Of  the  Erasure  of  Mortgages. 

Art.  3371  r3335].  Erasure  by  Consent  or  by  Entry  of 
Satisfaction  of  Judgment.  Inscriptions  of  mortgages  and 
privileges  are  erased  by  the  consent  of  the  parties  interested  and 
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having  capacity  for  that  purpose  ;  this  consent  to  be  evidenced  by  a 
release,  or  by  a  receipt  given  on  the  records  of  the  court  rendering 
the  judgment  on  which  the  mortgage  is  founded. 

47  A.  1266,  Luckett  vs.  Trast  Co.;  5  L.  339,  SUte  of  Louisiana  vs.  LeBlanc;  4  A. 
334,  Landreaox  vs.  Marsonet. 


Release  by  certificate  of  notary.  No. 
258  of  1855. 

If  a  mortgage  has  been  cancelled  under 
defective  powers  by  attorney  in  fact  and 
afterwards  a  direct  release  is  made  by 
mortgagee,  purchaser  will  be  fully  pro- 
tected.   15  L.  173,  Ball  vs.  Ball. 


Parish  judge  ordering  sale  of  succession 
property  may  erase  mortgages  and  give  a 
title.    17  L.  380,  Williams  vs.  Bank. 

Unauthorized  cancellations  do  not  impair 
rights  of  mortgagee.  29  A.  548,  Mechanic's 
Building  Association  vs.  Ferguson;  8  A. 
130,  Macarty  vs.  Landreaox. 


Art.  3372  [3336].  Erasure  by  Judgment.  Inscriptions 
of  mortgages  and  privileges  may  be  also  erased  by  virtue  of  a  judg- 
ment ordering  such  erasure,  in  one  of  the  cases  hereafter  enu- 
merated. 

2  N.  S.  226;  2  N.  S.  236;  7  N.  S.  462;  7  L.  197;  5  L.  300;  6  L.  454;  14  L.  103. 

Where  it  is  proved  that  the  debts  are 
paid  it  is  unnecessary  to  make  mortgagees 
parties.    5  A.  2,  Irwin  vs.  Bank. 

After  erasure  under  decree,  before  the 
judgment  is  annulled  third  persons  are 
protected,  but  not  the  parties  or  their 
privies.    11  R.  171,  Delavigne  vs.  Gainee. 

Release  in  bankruptcy.  8  R.  165,  Ducros 
vs.  Fortin. 

Erasure  may  be  demanded  by  discharged 
insolvent.    11  R.  54,  Diggs  vs  Prieur. 

Under  C.  P.  708,  sheriff  may  erase  junior 
judicial  mortgage.  8  A.  64,  Stewart  vs. 
Allaln. 

The  foregoing  decision  does  not  follow. 
Kelly  vs.  Cook,  7  A.  614.  See  11  A.  194; 
7  R.  398;  1  A.  10,  Passibor  vs.  Prieur;  10 
A.  274,  State  vs.  Ladd. 

Any  party  in  interest  may  proceed  by 
rule  to  remove  apparent  encumbrances 
clouding  the  title.    29  A.  358,  New  Orleans  | 


National  Bank  vs.  Raymond;  15  A.  334^ 
Savage  vs.  Holmes ;  24  A.  256,  Merrick  vs. 
McCausland;  27  A.  291,  N.  O.  Canal  Sc 
Banking  Co.  vs.  Recorder  of  Mortgages. 

Mortgagee  must  be  a  party  to  the  suit  to^ 
erase,  otherwise  proceedings  are  null.  30 
A.  1307,  Chaffe  &  Brother  vs.  Morgan;  28^ 
A.  331,  Horton  vs.  Cutler;  11  R.  171,  Dela- 
vigne vs.  Gainee. 

On  proof  of  extinction  of  mortgage 
recorder  may  be  compelled  by  mandamus 
to  erase.    36  A.  975,  Lanaux  vs.  Recorder. 

Judgment  creditor  may  rule  apparent 
mortgage  or  lien  holders  on  the  property 
seized  to  show  cause  why  their  apparent 
encumbrances  should  not  be  erased.  37  A. 
389,  Bussiere  vs.  Williams;  37  A.  427, 
Leeds  vs.  Jones. 

Court  of  Appeals  has  no  jurisdiction  to 
cancel  mortgage  for  more  than  $1000  on 
ground  of  simulation.  33  A.  1361,  State  ex 
rel.  Bloss  vs.  Judges;  45  A.  1119,  Moore, 
McKinney  &  Co.  vs.  Ringuet  et  al. 


Art.  3373  [3337].  Presentation  of  Acts,  Receipts  or 
Judgments.  This  erasure  shall  be  made  on  a  presentation  of 
the  acts,  receipts  and  judgments  which  operate  a  release  of  the 
mortgages  and  privileges  to  be  erased,  in  the  same  manner  as 
directed  for  their  inscription. 


Where  sale  has  been  made  by  sheriff 
according  to  law  he  is  compelled  under  C. 
P.  708  to  give  a  release  and  recorder  is  com- 


pelled   to     erase.    1    A.  10,    Theard  vs. 
Prieur. 


Art,  3374.  Erasure  on  Certificate  of  Release  by 
Notary,  The  recorder  of  mortgages  for  the  parish  of  Orleans, 
and  the  parish  recorders  of  the  several  parishes  of  the  State,  are 
authorized  and  required  to  cancel  from  their  records  any  mortgage 
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for  which  a  release  may  have  been  g^nted  by  an  authentic  act, 
upon  the  mere  presentation  of  the  certificate  of  the  notary  public 
before  whom  such  act  was  executed,  or  of  his  successor  in  office, 
stating  by  said  act  a  release  was  granted  and  the  erasure  allowed ; 
this  certificate  shall  be  filed  in  the  office  of  the  recorder  of  mort- 
gages where  such  cancelling  is  asked  for. 

(New  Article)  R.  S.  3173;   Acts  1846,  No.  164,  p.  105;    Acts  1866,  No.  108,  p.  206. 

Art.  3375.  [3338].  Erasure  on  Act  Under  Private  Sig- 
nature. If  the  release  has  been  given  by  an  act  under  private 
signature,  the  erasure  shall  only  take  place  when  it  has  been 
acknowledged  by  the  mortgagor,  or  proved  by  the  oath  of  one  of 
the  subscribing  witnesses,  unless  the  register  be  acquainted  with  the 
signature  of  the  party  who  has  subscribed  the  act,  and  shall  agree, 
on  his  own  responsibility,  to  make  the  erasure  on  the  presentation 
of  the  original. 

(Amended)  3367. 

Art.  3376  [3339].  Debtor's  Right,  on  Payment,  to 
Demand  Act  of  Release.  He  who  shall  have  subscribed  in  favor 
of  another,  an  act  bearing  a  mortgage  or  privilege,  to  secure  the 
payment  of  a  debt  or  the  execution  of  an  obligation,  may,  on  the 
payment  of  the  debt  or  performance  of  the  obligation,  require  of 
the  creditor  a  release  of  the  mortgage  or  privilege,  provided  he  will 
defray  the  expense  of  the  act  which  it  may  be  necessary  to  prepare 
for  this  purpose;  and  if  the  creditor  refuse  to  grant  this  release,  the 
other  party  shall  have  an  action  to  compel  him  to  grant  it,  and  he 
shall  be  condemned  to  pa}'  the  costs. 

Art.  3377  [3340].  Id*  Debt  Payable  by  Installment; 
Partial  Release.  If  the  debt  for  which  a  mortgage  has  been 
granted,  or  for  which  there  exists  a  privilege,  is  payable  at  several 
terms,  the  debtor  may,  on  the  payment  of  each  installment,  require 
a  release  from  the  creditor  of  the  mortgage  or  privilege,  in  relation 
to  the  installments  thus  paid,  on  the  terms  prescribed  in  the  fore- 
going article. 

Art.  3378  [3341].  Id.  Id.  Entire  Property  Bound  for 
Reduced  Debt.  But  in  the  case  supposed  in  the  preceding  article, 
and  in  all  others  where  partial  releases  are  given,  the  mortgage  or 
privilege  shall  only  be  finally  erased  on  payment  of  the  last  install- 
ment of  the  debt,  to  insure  which  payment  the  whole  property  bur- 
dened shall  always  remain  bound,  until  the  complete  discharge  of 
the  debt  together  with  the  interest  and  costs  that  may  have  accrued. 

Art,.3379  [3342].  Erasure  as  to  Absent  Creditor.    If  a 

debtor  who  had  given  a  mortgage  to  his  creditor  on  a  certain  por- 
tion of  his  property,  or  who  had  subscribed  in  his  favor  an  act  im- 
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porting  a  privilege,  has  neglected,  on  paying  the  debt,  which  gave 
rise  to  the  privilege  or  mortgage,  to  obtain  the  release  of  it,  and  if 
the  creditor  should  afterwards  absent  himself  from  the  State,  leav- 
ing behind  no  representative  or  attorney,  he  may  obtain  a  decree 
for  his  release  from  any  competent  judge  of  the  creditor's  last  place 
of  residence,  by  proving  to  the  judge,  either  by  testimony  in  writ- 
ing or  by  sufficient  oral  testimony,  according  to  the  nature  and 
amount  of  the  debt,  that  it  has  been  fully  discharged. 


Art.  3380  [3343].  Id.  Notice:  Curator  ad  hoc.  When 
such  a  demand  shall  be  made  before  a  judge  of  the  last  place  of 
residence  of  the  absent  creditor,  he  shall  direct  that  such  creditor 
be  cited  by  notices  posted  up  at  the  usual  places,  and  shall  appoint 
a  person  to  represent  the  absent  creditor  in  the  case. 

3289. 


Art.  3381  [3344].  Judgment  Reversed  or  flodified  on 
Appeal.  When  a  person,  who  has  obtained  a  judgment  on  which 
an  appeal  lies,  has  had  it  recorded,  if  this  judgment  is  afterwards 
reversed  or  confirmed  in  part  only,  the  party  against  whom  the  in- 
scription had  been  made,  may,  on  motion  before  the  judge  who 
rendered  the  judgment,  after  due  notice  to  the  other  party,  obtain 
an  order  for  the  erasure  or  reduction  of  the  inscription,  as  the  case 
may  require  ;  and  if  it  be  a  case  for  erasure,  it  shall  be  made  at  the 
expense  of  the  party  making  the  inscription. 

Art.  3382  [3345].  Notes  Paraphed;  Partial  Release  by 
Holders.  If  a  debtor,  who  has  granted  a  mortgage,  or  signed  an 
act  from  which  there  results  a  privilege,  has  given  notes  payable 
to  order  and  duly  paraphed  as  hereafter  directed,  each  holder  of 
such  notes  may,  on  their  being  paid,  raise  the  mortgage  or  release 
the  privilege,  to  the  amount  of  the  note  or  notes  thus  paid,  of 
which  he  was  the  bearer. 

3377. 


Art.  3383  [3346].  Id.  Certificate  of  Payment  by  Notary 
Who  Passed  Act.  Even  the  drawer  of  these  notes  may,  if  he  has 
paid  any  of  them  in  bank  or  in  the  holder's  hands,  obtain  from  the 
notary  who  paraphed  them  as  hereafter  directed,  a  certificate  by 
which  the  said  notary  shall  declare  that  the  note  or  notes  were 
secured  by  an  act  importing  a  mortgage  or  privilege,  which  was 
passed  before  him,  mentioning  the  date  o{  the  act,  the  name  of  the 
contracting  parties,  and  the  objects  which  were  subjected  to  the 
mortgage  or  privilege ;  and  the  register  of  mortgages  shall,  on 
the  presentation  of  this  certificate,  raise  the  mortgages,  according 

872 


Digitized  by 


Google 


Of  Mortgages. 


Art.  3387» 


to  the  amount  of  the  notes  mentioned  in  the  certificate,  either  par- 
tially, or  entirely,  as  hereafter  directed. 


Recorder  not  compelled  to  cancel  on  pre- 
sentation of  mortgage  note  only.  8  N.  S. 
258,  Lemos  vs.  Duralde. 


Art.  3384  [33i7].  Paraphing  of  Notes  to  Identify  With 
Act.  Every  notary  before  whom  an  act  shall  have  been  passed, 
by  which  notes  to  order  have  been  given  for  the  payment  of  a  debt 
bearing  a  privilege  or  mortgage,  shall  attest  each  of  the  notes  by 
putting  his  name  on  them,  mentioning  the  date  of  the  act  from 
which  the  privilege  or  mortgage  is  derived,  under  the  penalty  of 
damages. 


10  R.  183,  Courtney  vs.  Andrews. 

This  article  Is  directory  only.  Other 
proof  Is  allowed.  4  A.  303,  Jones  vs. 
Elliott. 

Executory  process  will  He  though  notes 
are  not  paraphed  11  they  are  distinctly  de- 
scribed in  the  act.  16  L.  167,  Pepper  vs. 
Dunlap. 


Sheriff  or  auctioneer  may  describe  and 
recorder  may  identify  by  paraph.  Act  99 
of  1852,  p.  80. 

A  surety  on  a  notary's  bond  is  liable  for 
failure  to  comply  with  his  duties.  42  A. 
1067,  Schmitt  et  al.  vs.  Drouett  et  al. 


Art.  3385  [3348] .  Harginal  Notation  of  Recorder  of 
Partial  Releases.  The  recorder,  to  whom  partial  releases  shall  be 
presented  resulting  from  payments  made  on  a  debt  bearing  a  privi- 
lege or  mortgage,  shall  make  mention  of  these  partial  releases  on 
the  margin  of  the  record  of  the  act  by  which  the  privilege  or  mort- 
gage is  secured;  but  he  shall  not  erase  it  entirely,  until  the  whole 
debt,  for  which  it  was  given,  shall  have  been  discharged. 


Of  Mortgages. 

SECTION  3. 
Of  the  Office  of  Mortgages  and  of  the  Duties  of  Recorders. 

Art.  3386  [3349].  Hortgage  Offfices.  There  is  estab- 
lished  in  each  parish  an  oflEice  for  the  recording  of  mortgages,  priv- 
ileges and  donations. 

2253. 

Presumption  in   oertlficate  of   recorder  I  required  by  law.    33  A.  812,  Bayne  &  Co. 
that  the  registry  was  made  in  the  manner  |  vs.  Terrell. 


Art.  3387  [3350].  Recorders.  This  office  is  kept  in  the 
parish  of  Orleans  by  a  particular  officer,  called  the  recorder  of 
mortgages. 

Out  of  the  parish  of  Orleans,  the  duties  of  this  recorder  are 
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performed  by  the  different  parish  recorders,  within  the  limits  of 
their  respective  parishes. 

(Amended)  Acts  of  1855,  No.  260,  p.  321. 

Creating  register  of  conveyances  for 
parish  of  Orleans.  Acts  1855,  No.  285,  p. 
346. 

Art.  3388  [3351].  Id.  Parish  of  Orleans;  nortgas:e 
Registers;  Donation  Registers.  The  recorder  of  mortgages 
for  the  parish  of  Orleans  has  his  office  in  the  city  of  New  Orleans, 
and  must  keep  two  registers : 

The  first,  to  record  all  acts  from  which  there  results  a  conven- 
tional, judicial  or  legal  mortgage,  or  privilege ; 

And  the  second,  to  record  all  donations  which  have  to  undergo 
that  formality. 

(Amended)  4  R.  5,  Succession  of  Falconer;  2  A.  251;  5  A.  154;  6  A.  162;  2  A.  801; 
2  A.  438,  IfcKiernan  vs.  Fletcher;  2  A.  801,  Perot  vs.  Chambers. 


Recording  of  minor's  mortgage  in  tutor's 
bond  book  is  not  sufficient.  25  A.  179, 
Fisher  vs.  Tunnard. 

Records  open  to  all  persons  during  office 
hours.    Act  of  1855,  p.  406. 


Re.i^istry  in  tutor^s  bond  book  not  good. 
25  A.*  179,  Fisher  vs.  Tunnard. 


Index  is  no  part  of  registry.    7  A.  633, 
Ford  vs.  'niden. 


Art.  3389  [3352].  Id.  Id.  Paying  and  Identification  of 
Registers.  These  registers  shall  be  numbered  at  each  page  and 
signed  ne  varietur  on  the  first  and  last  page,  by  one  of  the  judges 
or  a  justice  of  the  peace  for  the  parish  of  Orleans. 

C.N.  2201. 

Art.  3390  [3353].    Parish  Recorders ;  Registers.    The 

parish  recorders  must  keep  the  same  number  of  registers  as  the 
recorder  of  mortgages  for  the  parish  of  Orleans,  and  shall  number 
their  pages,  and  have  them  signed  ne  varietur  on  the  first  and  last 
page  by  the  parish  judge  of  their  parish  or  two  justices  of  the 
peace  for  their  parish. 

These  articles  are  directory;  where  there  I  record  will  suffice.    5  A.  154,  Robertson  vs. 
are  no  other  books  recording  in  conveyance  |  Brown. 

Art.  3391  [3354].  Register  of  Time  of  Receipt  of  Acts. 

Besides  the  registers  above  mentioned,  the  recorder  of  mortgages, 
and  the  parish  recorders  performing  the  same  duties  in  the  differ- 
ent parishes,  shall  keep  a  separate  register,  in  which  they  shall  set 
down  from  day  to  day,  and  according  to  their  date,  the  title  of  the 
different  acts  transmitted  to  them  to  be  recorded;  for  the  purpose  of 
establishing  with  exactness  the  time  of  such  transmission. 

This  register  shall  be   open  to  the  inspection  of   all   persons 
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who  may  wish  to  examine  it,  during  the  hours  at  which  the  office 
is  kept  open,  but  it  can  not  be  removed. 

(Amended)  4  A.  476;  6  A.  154;  R.  S.  461,  3082;  Acts  1826,  p.  162,  Sec.  1. 

Acts  deposited  become  a  part  of  the  pub- 
lic archives  and  lilcewise  open  to  inspec- 
tion.   41  A.  449,  Way  vs.  Levy  et  al. 


Art.  3392  [3355].  Prompt  Recordation  and  Delivery  of 
Certificates  of  lEncumbrances.  In  no  case  can  the  recorder  of 
mortgages  and  the  parish  recorders  fulfilling  the  same  duties,  re- 
fuse or  delay  the  recording  of  the  acts  which  are  presented  to  them 
for  that  purpose,  or  the  delivery  of  the  certificates  which  are  re- 
quired of  them,  as  hereafter  stated. 

(Amended)  C.  N.  2199;  2  L.  487. 

Art.  3393  [3356].  Recordation,  How  Made;  Certificate 
of  Encumbrances.  These  officers  shall  record  on  their  register 
the  acts  which  are  presented  to  them,  in  the  order  of  their  date,  and 
without  leaving  any  intervals  or  blank  space  between  them ;  and 
they  are  bound  also  to  deliver  to  all  persons  who  may  demand  them, 
a  certificate  of  the  mortgages,  privileges  or  donations,  which  they 
may  have  thus  recorded ;  if  there  be  none,  their  certificate  shall 
declare  that  fact. 

IL.  482;2L.  487. 

Where  act  was  completed  Saturday  at  |  made  Monday,  it  was  held  that  inscription 
legal  closing  hour  of  recorder*8  office,  filed  j  was  seasonably  made.  41  A.  447,  Way  vs. 
Saturday  for    inscription  and   inscription  |  Levy  et  al. 


Art.  3394  [3357].  Recorder's  Liability  for  Failure  to 
Record,  or  to  Report  in  Certificate.  The  register  of  mort- 
gages and  the  parish  recorders  performing  the  same  duty,  are  an- 
swerable for  injury  resulting : 

1.  From  omitting  to  record  such  acts  as  are  directed  to  be  re- 
corded in  their  office. 

2.  From  omitting  to  mention  in  their  certificates  one  or  several 
acts  existing  on  their  registers,  unless  in  this  latter  case  the  error 
proceeds  from  a  want  of  exactness  in  the  description,  which  can  not 
be  imputed  to  them. 

4  X.  S.  629,  Dreux  vs.  His  Creditors;  1  A.  221,  Sauvinet  vs.  Landreaux. 


If  the  recorder  registers  a  $14,000  mort- 
gage as  a  mortgage  ^r  $1400,  it  talces  effect 
against  third  persons  only  for  $1400. 

Creditors  not  bound  to  look  beyond  this 
book.    4  R.  5,  Succession  of  Falconer. 

Register  responsible  for  erasure,  but  has 
his  remedy  against  the  party  inducing  it. 
4  A.  834,  Landreaux  vs.  Marsoudet. 

Omission  of  act  from  recorder's  certifi- 
cate or  from  index,  or  indexing  it  improp- 


erly, does  not  impair  right  of  mortgagee. 
31  A.  38,  Swan  vs.  Vogel. 

But  recorder  responsible  for  loss  occa- 
sioned by  omisions  from  certificate.  33  A. 
32,  Fox  vs.  Thibault. 

Recorder  not  responsible  for  failure  to 
inscribe  in  mortgage  book  wife's  legal 
mortgage  when  the  law  requires  inscrfp- 
tion  only  In  book  of  donations.  33  A.  676, 
Martin  vs.  Landreaux. 


875 


Digitized  by 


Google 


Abt.  3395. 


Civil  Code  op  Loxhsiana. 


Art.  3395  [3358].  Bond  of  Mortgage  Recorder  in  Or- 
leans. The  register  of  mortgages  for  the  parish  of  Orleans  shall 
furnish  to  the  Governor  of  the  State  one  or  more  sureties  to  the 
amount  of  forty  thousand  dollars,  for  the  faithful  execution  of  the 
duties  required  of  him  by  law,  and  for  the  payment  of  such  dam- 
ages as  may  be  sustained  by  his  failure  taJdischarge  such  duties. 

(Amended). 

Art.  3396  [3359].  Fees  of  Recorders.  The  fees,  to  which 
the  register  of  mortgages  and  the  parish  recorders  performing  the 
same  duty  are  entitled  for  recording  acts  delivered  to  them  and 
giving  certificates,  are  regulated  by  special  laws. 

(Amended). 

CHAPTER  3. 
Of  the  Effects  of  Mortgages  and  Privileges. 

SECTION   1. 


Of  the  Effects  of  Mortgages  and  Privileges  with  Regard  to  the  Debtor. 

Art.  3397  [3360].  ilortgage  Binds  Property  in  Whose- 
soever Hands.    The  mortgage  has  the  following  effects  : 

!•  That  the  debtor  can  not  sell,  engage  or  mortgage  the  same 
property  to  other  persons,  to  the  prejudice  of  the  mortgage  which  is 
already  made  to  another  creditor. 

2.  That  if  the  mortgaged  thing  goes  out  of  the  debtor's  hands  ^ 
the  creditor  may  follow  it  in  whatever  hands  it  may  have  passed,  in 
so  much  that  the  third  possessor  of  it  is  obliged,  either  to  pay  the 
debt  for  which  the  thing  is  mortgaged  or  to  relinquish  it  to  be  sold, 
that  the  creditor  may  be  paid  out  of  the  proceeds  thereof. 

3.  That  the  mortgagee  has  the  benefit  of  being  preferred  to  the 
mere  chirographic  or  personal  creditors,  and  even  to  the  other 
mortgagees  who  are  posterior  to  him  in  the  date  of  the  registry  of 
their  mortgages. 

(Amended)  23  A.  839;  42  A.  840,  Hebert  vs.  Mayer. 


Property  mortgaged  with  the  pact  de  non 
alienando  bad  to  be  sold  at  probate  sale  of 
mortgagor's  succession.  2  N.  S.  355,  367, 
De  Ende  vs.  Moore. 

Pact  de  non  alienando.  44  A.  199. 

Marshalling  of  assets  allowed.  36  A.  252, 
Succession  of  Anger. 

Marshalling  of  assets  refused  as  to  privi- 
lege of  laborer.  37  A.  703,  Montijo  vs. 
Miontijo. 

If  subsequent  mortgagor  or  purchaser 
assumes  to  pay  the  first  mortgage,  he  may 
be  proceeded  against  immediately  by  first 


mortgagor  without  the  previous  demand 
against  the  persons  from  whom  he  pur- 
chased. 15  L.  184,  ^Woodward  vs. 
Dashiell. 

By  waiving  prescription  already  run, 
mortgage  can  not  be  revived  to  the  prein- 
dice  of  third  persons.  27  A.  291,  Canal  & 
Banking  Co.  vs.  Recorder. 

If  property  subject  to  special  mortgage 
does  not  satisfy  obligation,  mort^(agee  Is 
ordinary  creditor  for  difference.  2  B.  241, 
Salzman  vs.  His  Creditors. 

Owners  of  different  installments  paid 
pro  rata.  Ibid. 
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Of  the  Effects  op  Mortgages  and  Privileges.     Art.  3399. 


Assignee  is  entitled  to  be  paid  before 
assignor.  Ibid. 


While 

I  the  fruits  are  also  bound, 
but  not  so  when  they  accrue  after  a  bona 
fide  transfer.  5  N.  S.  52,  Slcillman  vs.  Lacy. 


mortgaged  property   remains  in 
mortgagor's  hands 


Mortgage  is  governed  by  the  law  in  force 
at  the  time  of  its  execution.  8  Sav.  446. 

Crops  made  by  lessee  on  mortgaged 
property  do  not  pass  by  judicial  sale  of 
mortgaged  property.  27  A.  628,  Sandel  vs. 
Douglass. 

In    concurso   it   only   attaches    on   the 


identical  property  mortgaged. 
Field  et  als.  vs.  United  States. 


9  Pet.  201, 


Different  holders  of  mortgage  notes  are 
paid  pro  rata,  without  reference  to  the 
dates  of  their  transfer.  3  A.  144,  Adams  vs. 
Lear;  Trop.  Hyp.,  n.  366. 

Deed  of  trust  effect  Louisiana  land  does 
not  authorize  an  extra  judicial  sale,  and 
is  invalid  in  respect  to  third  persons.  3  A. 
216,  Ricks  vs.  Goodrich. 

Where  the  owner  of  a  homestead  sells 
same,  dormant  judicial  mortgages,  duly 
recorded,  revive  and  follow  the  property 
into  the  hands  of  the  vendee.  42  A.  480, 
Hebert  vs.  Mayer  et  al. 


Art.   3398    [3361].      Foreclosure  of  flortgages.     The 

mode  of  proceeding  when  the  thing  mortgaged  is  in  the  debtor's 
possession,  and  also  when  it  is  in  the  hands  of  a  third  person,  is 
prescribed  in  the  Code  of  Practice. 


(Amended)  C.  P.  733;  C.  P.  70. 

This  article  as  it  was  in  the  Code  of  1S25 
was  repealed  so  far  as  it  required  proof  of 
the  failure  of  payment.  1 R.  297,  McDonough 
vs.  Fost. 

In  case  of  a  third  possessor,  the  mort- 
gagee mast  discass  as  in  the  case  of  surety- 
ship. 3104.  For  this  discussion,  see  C.  P. 
71.  716;  7  L.  301,  PaUn  vs.  Prejean;  11  A. 
482,  Devron  vs.  His  Creditors;  8  A.  306, 
Gomez  vs.  Courcelle;  24  A.  515;  23  A.  773; 
12  A.  363;  19  A.  180. 


Where  there  is  a  clause  de  non  alienando 
third  possessor  need  not  be  a  party.  13  L. 
314,  Nicolet  vs.  Moreaa ;  15  L.  267,  Laurence 
vs.  Burthe;  2  R.  201,  Egerton  et.  al.  vs. 
Their  Creditors.  See  14  A.  91,  Michel  vs. 
Delaporte. 

After  insolvency  mortgaged  property 
must  be  H>ld  by  syndic,  sherHEf  or  auctioneer. 
44  A.  675,  Phillippi  &  Co.  vs.  Creditors. 

Exceptions,  discussions,  warranty  and 
cedendarum  auctionum,  1  Zach.  277. 


SECTION  2. 
Of  the  Effect  of  Mortgages  against  Third  Possessors,  and  of  the  Hypothecary  Action. 

Art.  3399  [3362].  Enforcement  of  flortgageor  Priv- 
ilege Rights  on  Immovables,  The  creditors  who  have  either 
a  privilege  or  mortgage  on  immovables;  may  pursue  their  claims 
on  them  into  whatever  hands  they  may  happen  to  pass,  to  be  paid 
out  of  their  proceeds  according  to  their  rank,  provided  that  their 
titles  have  been  registered  according  to  law. 

C.  N.  2166. 

No  mortgage  created  by  the  heir  can  be 
inforced  against  an  estate  until  after  three 
months.    3275. 

Mortf^ge  follows  homestead  proper^ 
when  the  owner  of  the  property  waives  his 
right  of  homestead  by  selling.  47  A.  762, 
Hewett  vs.  Williams. 

Judgment  creditor  with  mortgage  has 
hypothecary  action  to  subject  property  to 
satisfaction  of  his  judspnent,  though  title  of 
property  be  not  recorded.  35  A.  829,  Heirs 
of  Gallaugher  vs.  Hebrew  Congregation. 


Holder  of  conventional  mortgage  not  con- 
taining pact  '*  de  non  alienando-^  can  nor,  on 
judgment  against  original  mortgagor,  seize 
directly  mortgaged  property  subsequently 
transferred  to  third  possessor,  holding 
same  under  color  of  title.  37  A.  299,  I^on- 
ard  vs.  Sheriff. 


Holder  of  such  mortgage  must  resort  to 
apothecary  action.    JNuuity  of  third  pos- 
e  can  not  be   collaterally  at- 


tacked.   Id. 


877 


Digitized  by 


Google 


Art.  3400. 


Civil  Code  op  Louisiana. 


Art.  3400  [3363].  Third  Possessor  Bound  to  Pay  Debt 
or  Relinquish  Property.  The  third  possessor  of  the  immovable 
property  mortgaged,  is  bound  either  to  discharge  the  principal, 
together  with  all  interest  of  the  debt  for  which  the  property  was 
mortgaged,  to  whatever  sum  they  may  amount,  or  to  relinquish  the 
property  without  any  reservation, 

C.  N.  2168;  4  Toul.  638;  Trop.,  n.  785,  et  seq. 


Subrogation.    2161,  No.  1. 

Exception  of  Warranty.    Trop.,  n.  806. 

Exceptio  cedendarum  actionum,     Trop.,  n. 
789. 


The  third  possessor  of  a  fractional  part 
can  only  be  compelled  to  pay  the  legal 
mortgage  in  the  proportion  of  the  valae  of 
the  part  held  by  him  to  the  whole  property. 
23  A.  548,  Frere,  Wife,  vs.  Ment«. 


Art.  3401  [3364].  Proceedings  Against  Third  Posses- 
sor; Amicable  Demand.  In  case  the  third  possessor  fails  to 
comply  with  either  of  these  obligations,  every  mortgage  or  priv- 
ileged creditor  is  entitled  to  cause  the  immovable  mortgaged  or 
subject  to  privilege  to  be  sold,  if,  thirty  days  after  amicable  demand 
of  payment  from  the  debtor,  the  debt  has  not  been  discharged. 

4  L.  126,  Bobichaud  vs.  Worsham;  C.  N.  2169;  Trop.,  n.  790. 

Pact  de  non  alienando  not  repealed.    2  X.  I 
S.  32,  Nathan  vs.  Lee.  | 

Art.  3402  [3365] .  Id.  Creditor's  Oath  as  to  Debt  and 
Demand.  The  creditor  who  shall  institute  this  action  against  a 
third  possessor,  must  make  oath,  at  the  foot  of  his  petition,  that 
the  debt  for  which  he  prays  the  seizure  of  the  thing  on  which  he 
has  a  mortgage  or  privilege  is  really  due  to  him,  and  that  he  has 
demanded  payment  of  it  without  success,  thirty  days  before  he 
presents  his  petition. 

See  3398;  C.  P.  70,  71, 716;  8  A.  460. 

Where  the  vendor's  act  contains  the  pact  Collier;  13  L.  314,  Nlcolet  vs.  Moreau;  2R. 
de  non  alienando  no  oath  or  notice  to  third  203,  E^erton  et  al.  vs.  Their  Creditors;  2  R. 
possessors  is  required.    14  L.  135,  Moss  vs.      378,  Murphy  vs.  Jaudot. 


Art.  3403  [3366].  Id.  Defenses  Competent  to  Third 
Possessor.  The  third  possessor  who  is  not  personally  liable  for 
the  debt,  may,  notwithstanding,  within  ten  days  from  his  being 
served  with  an  order  of  seizure,  oppose  the  sale  of  the  property 
mortgaged  which  is  in  his  possession,  if  he  has  good  cause  to  show 
in  support  of  such  opposition,  as  that  the  mortgage  has  not  been 
registered,  or  other  plea,  or  if  there  is  other  property  mortgaged  for 
the  same  debt  within  the  possession  of  the  principal  debtor  er  debt- 
ors, in  which  last  case  the  possessor  may  demand  that  his  property 
be  previously  discussed,  in  the  form  directed  under  the  title :  0/ 
Suretyships  and  during  the  discussion  the  sale  of  the  property  mort- 
gaged, and  in  the  possession  of  the  third  person,  shall  be  suspended. 

3045;  C.  p.  71 ;  C.  P.  73;  34  A.  34,  Sklpwith  vs.  Glethaiy ;  C.  X.  2170;  7  Toul.  187; 
14  Toul.  411 ;  13  A.  382;  11  A.  382,  Lewis  vs.  Labauve. 
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Of  the  Effects  of  Mortgages  and  Privileges.     Art.  3407. 


Plea  of  dleoassion  not  allowed  after 
default  or  answer.  35  A.  281,  Boone  et  al. 
vi.  Carroll. 


Demand  on  debtor,  as  condition  precedent 
to  hypothecary  act,  need  not  be  made  judi- 
cially.   Id. 


Art.  3404  [3367].  Id.  Id.  Plea  of  Discussion.  The  plea 
of  discussion  can  not  be  opposed  to  the  creditors,  who  have  either  a 
privilege  or  a  special  mortgage  on  the  property  found  in  the  pos- 
session of  a  third  person. 

C.  N.  2171 ;  C.  p.  73;  10  B.  45;  19  A.  181. 

A6  against  special  mortgage  no  right 
exists  of  requliiog  a  previous  discussion  of 
other  property  embraced  by  the  mortgage, 


but  subsequently  sold.    31  A.  7S9,  Powell 
vs.  Hayes;  36  A.  254,  Succeesion  of  Ang»  r. 


Art.  3405  [3368].  Id.  Id.  Relinquishment  of  Property. 

The  third  possessor  who  wishes  to  avoid  the  action  of  mortgage, 
may,  before  or  after  the  order  of  seizure,  declare  that  he  relinquishes 
the  property  affected  by  the  mortgage,  and  of  which  he  has  posses- 
sion. 

This  relinquishment  may  be  made  by  all  third  possessors,  who 
are  not  personally  bound  for  the  debt  and  who  are  capable  of  alien- 
ating ;  and  it  does  not  deprive  them,  before  the  sale,  of  the  right  of 
retaking  the  property  mortgaged,  which  was  in  their  possession,  on 
discharging  the  debt,  together  with  the  interest  and  costs. 

c.  P.  74. 

Insurance  to  secure  mortgage.  117  U.  S. 
634,  Connecticut  Mutual  Lite  Insurance  Co. 
YS.  Scammon^ 

Art.  3406  [3369].  Id.  Id.  Act  of  Relinquislinient ;  Cura- 
tor Ad  Hoc.  The  act  of  relinquishment  shall  be  executed  before 
a  notary  public  in  the  presence  of  two  witnesses,  and  notified  to  the 
creditor  or  creditors  who  have  brought  the  hypothecary  action. 

On  the  petition  of  the  first  of  the  interested  persons  who  sues, 
a  curator  is  appointed  to  the  property  relinquished,  and  under  him 
the  sale  of  the  property  is  conducted  in  the  manner  prescribed  by 
law. 

O.N.2174;  4  Toul.  373. 

Art.  3407  [3370].  Id.  Id.  Third  Possessor's  Liability 
for  Deteriorations,  and  Claim  for  Improvements.  Th^  de- 
teriorations, which  proceed  from  the  deed  or  neglect  of  the  third  pos- 
sessor to  the  prejudice  of  the  creditors  who  have  a  privilege  or  a 
mortgage,  give  rise  against  the  former  to  an  action  of  indemnifica- 
tion ;  but  he  can  claim  for  his  expenses  and  improvements  only  to 
the  amount  of  the  increased  value  which  is  the  result  of  the  im- 
provements made. 

2044;  0.  N.  2175  (lit.) ;  6  N.  S.  114,  Lanusse  vs.  Lanna;  O.  C,  p.  462,  a.  48. 


Third  possessor's  claim  for  improvements 
—liability  lor  deteriorations.  43  A.  1062, 
Taylor  vs.  Marshall;  44  A.  199,  Ciiizens' 
Bank  vs.  Miller. 


Second  mortgage  creditor  is  entitled  to 
enhanced  value  from  improvements  of 
mortgagor.  45  A.  493,  Citizens'  Bank  vs 
Miller. 
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Art.  3408. 


Civil  Code  op  Louisiana. 


Art.  3408  [3371].  Id.  Third  Possessor's  Liability  for 
Rents  or  Revenues.  The  fruits  or  income  of  the  property  mort- 
gaged are  due  by  the  third  possessor,  only  from  the  time  when  the 
notification  of  the  order  of  seizure  was  served  on  him ;  and  in  case 
of  the  discontinuance  of  the  suit  during  one  year,  only  from  the 
day  when  a  new  notification  of  the  order  of  seizure  shall  be  served 
on  him. 


C.  X.  2170. 

Third  possessor  can  claim  only  increased 
value  resulting  from  his  improvements,  and 


owes   rents  and  revenaea  from   notice  of 
seizure.    81  A.  217,  221,  Linn  vs.  Dee. 


Art.  3409  [3372].  Revivor  of  Riglits  of  Tliird  Possessor 
After  Relinquislinient.  The  servitudes  and  incorporeal  rights 
which  the  third  possessor  held  on  the  property  before  his  posses- 
sion of  it,  are  renewed  after  his  relinquishment,  or  after  the  sale 
under  execcution  made  upon  him.  His  own  creditors,  after  those 
who  held  their  titles  under  the  preceding  proprietors,  exercise  their 
rights  of  mortgage  in  their  order  on  the  property  relinquished  or 
sold  at  auction. 

647;  46  A.  1030,  Railroad  Company  vi.  Fairex;  C.  N.  2177;  3  Toul.  66;  16  A.  «8U. 


Suspension  of  prescription.  31  A.  839, 
N.O.  Ins.  Co.  vs.  Labranche;30  A.  1311, 
Chaffe  &  Bro.  vs.  Morgan. 

But  the  debt  onght  to  be  Icept  alive.  39 
A.  368,  Dawson  vs.  Thorpe. 

Mortgage  that  has  perempted  pending 
mortf  agee^s  possession  under  voidable  title 
is  revived  on  annulment  of  that  title.    31 


A.  839,  New  Orleans  Insurance  AssociatioQ 
vs.  Labranche.    See  1982. 

When  sale  is  annulled,  mortgage  held  by 
vendor  revives,  but  if  the  debts  secured  by 
mortgage  have  prescribed  the  mortgage 
falls.    39  A.  866,  Dawson  vs.  Thorpe. 

Morticage  revives,  the  sale  being  annulled. 
33  A.  898,  Spencer  vs.  Goodman  et  al. 


Art.  3410  [3373].  Action  of  Warranty  Accruinj:  to 
Third  Possessor.  The  third  possessor  who  has  either  discharged 
the  mortgage  debt,  or  relinquished  the  property  mortgaged  or 
suffered  it  to  be  sold  under  execution,  has,  according  to  law,  an 
action  of  warranty  against  the  principal  debtor. 

8407;  45  A.  1467,  Smith  vs.  Lewis;  C.  N.  2175. 


CHAPTER  4. 
IIoTv  Mortgages  Eocpire  or  are  Extinguished. 

Art.  341!  [3374].  Causes  of  Extinction.     Mortgages  are 
extinguished  : 

1.  By  the  extinction  of  the  thing  mortgaged. 

2.  By  the  creditor  acquiring  the  ownership  of  the  thinjf  mort- 


gaged. 

3- 

given. 


By  the  extinction  of  the  mortgagor's  right. 

By  the  extinction  of  the  debt,  for  which  the  mortgage  was 
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Of  Occupakcy,  Possessions  and  Prescription.      Art.  3414. 


5.  By  the  creditor  renouncing  the  mortgage. 

6.  By  prescription. 

2217;  48  A.  733,  Emke  vs.  McDonald;  C.  N.  2180;  40  A.  413,  Beer  vs.  Haas;  9  L.  10, 
Offut  vs.  Henry;  24  A.  256,  Merrick  vs.  McCoasland;  19  A.  260,  Scbinkel  vs.  Hanewlnkel; 
4  R.  416,  Hill  vs.  Hall;  39  A.  868,  Dawson  vs.  Thorpe;  4  A.  416;  15  A.  407;  20  A.  265. 


When  the  bolder  of  concarrent  mortgage 
buys  the  mortgage  property  at  a  private 
sale  pending  proceedings  for  seizure  and 
sale,  bis  mortgage  is  extingnithed  by  con- 
fusion.   84  A.  1^2,  Copes  vs.  Guillebean. 

U  notes  are  prescribed  the  subsequent 
renunciation  of  the  plea  of  prescription 
does  not  revive  mortgage.  1  A.  880, 
Larthet  vs.  Hogan ;  23  A.  455,  Succession  of 
Kugies;  3  A.  714,  Succession  of  Linder- 
man;14A.  230,  Jackson  vs.  Jones;  3  R. 
389y  Auguste  vs.  Renard. 

Rule  to  cancel  mortgages.  37  A.  389, 
Bnssiere  vs.  Williams. 

Mortgages  are  also  extinguished : 
7.  By  partition  among  heirs  of  mortgages 
made  by  them.    1383;  1338. 


8.  By  prescription  of  the  debt.  4  I^.  326, 
Shields  vs.  Brundige. 

9.  By  merger  in  judgment.  7  A.  334, 
Denistoun  vs.  Payne.  But  see  29  A.  845, 
Hill  &  Co.  vs.  Bourcier  &  Pond. 

10.  By  probate  sale  the  mortgage  attach- 
ing to  proceeds.  7  A.  612,  Aichard  vs. 
Daly;  24  A.  482,  Wooley  vs.  Russ;  Contra 
26  A.  690,  Harper  vs.  Linman. 

Novation.    2  A.  765,  Bell  vs.  Murphy. 

Mortgage  exists  independently  of  judg- 
ment.   29  A.  845. 

Conventional  mortgages  are  not  pre- 
scribed by  ten  years.  37  A.  85,  Factors  & 
Traders'  Insurance  Co.  vs.  Warren. 


TITLE  XXIII. 


OF  OCCUPANCT,  POSSESSION  AND  PRESCRIPTION. 


CHAPTER  1. 


Of  Occupancy. 

Art.  3412  [3375] .  Occupancy  is  a  mode  of  acquiring  prop- 
erty by  which  a  thing  which  belongs  to  nobody,  becomes  the  prop- 
erty of  the  person  who  took  possession  of  it,  with  the  intention  of 
acquiring  a  right  of  ownership  upon  it. 

Nov.  Rec.,  L.  17,  T.  28,  p.  3. 

Art.  3413  [3376].  Id.  Essentials  of.  It  follows  from  the 
above  definition  that  occupancy  can  only  be  a  lawful  mode  of  ac- 
quiring property,  when  the  thing  in  occupancy  has  no  owner,  and 
when  it  is  of  a  nature  which  admits  of  its  being  taken  possession 
of,  and  when  it  is  retained  by  the  acquirer  with  the  intention  of 
keeping  it  as  his  own  property. 

Art.  3414  [3377].  id.  Five  Modes  of.  There  are  five  ways 
of  acquiring  property  by  occupancy,  to  wit : 
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Art.  3415.  Civil  Code  of  Louisiana. 

By  hunting. 
By  fowling. 
By  fishing. 

By  finding  (that  is,  by  discovering  precious  stones  on  the  sea 
shore,  or  things  abandoned,  or  a  treasure.) 
By  captures  from  the  enemy. 

98  Mass.  139;  1  Strange,  504;  11  Allen,  648;  14  John.  294. 

Where  a  rag  picker  in  a  paper  iactory  I  cover  it  from  the  proprietor.    18  Am.  Law 
findft  money.    He  is  held  entitled  to  re-  |  Reg.  686,  Bowen  vs.  Sullivan  (Indiana). 

Art.  3415  [3378].  Id.  Hunting,  Fowling  and   Fishing. 

Wild  beasts,  birds,  and  all  the  animals  which  are  bred  in  the  sea, 
the  air,  or  upon  the  earth,  do,  as  soon  as  they  are  taken,  become  in- 
stantly by  the  law  of  nations,  the  property  of  the  captor ;  for  it  is 
agreeable  to  natural  reason  that  those  things  which  have  no  owner, 
shall  become  the  property  of  the  first  occupant. 

And  it  is  not  material  whether  they  are  taken  by  a  man  upon  his 
own  ground  or  upon  the  ground  of  another.  But  the  proprietor  of 
a  tract  of  land  may  forbid  any  person  from  entering  it  for  the  pur- 
pose of  hunting  thereon. 

Wild  beasts  are  those  which  enjoy  their  natural  liberty,  and 
go  wherever  they  please. 

3  Caine's  175,  Person  vs.  Post. 

Art.  3416  [3379].  id.  Id.  Escape  of  Captured  Beasts  or 
Fowls.  Wild  beasts  and  fowls  when  taken,  are  esteemed  to  be 
the  property  of  the  captor  as  long  as  they  continue  in  his  posses- 
sion, but  when  they  have  once  escaped  and  recovered  their  natural 
liberty,  the  right  of  the  captor  ceases,  and  they  become  the  prop- 
erty of  the  first  who  seizes  them  ;  and  they  are  understood  to  have 
recovered  their  natural  liberty,  if  they  have  run  or  flown  out  of 
sight,  and  even  if  they  are  not  out  of  sight,  when  it  happens  that 
they  can  not,  without  difficulty,  be  pursued  and  retaken. 

Art.  3417  [3380].  id.  Peacocks,  Pigeons  and  Animals 
With  Habit  of  Going  and  Returning.  Peacocks  and  pigeons 
are  considered  as  wild  fowls,  though  after  every  flight  it  is  their 
custom  to  return  ;  and  with  regard  to  these  animals  which  go  and 
return  customarily,  the  rule  to  be  observed  is,  that  they  are  under- 
stood to  be  yours  as  long  as  they  retain  the  habit  of  returning ;  but 
if  this  habit  ceases,  they  cease  to  be  yours,  and  will  again  become 
the  property  of  them  who  take  them.  And  these  animals  are  con- 
sidered to  have  lost  the  habit  of  returning  when  they  have  ceased 
to  return  for  a  certain  time. 

Art.  3418  [33811.  id.  id.  Peacocks  and  Pigeons :  Kill- 
ing or  Trapping  oi.  It  is  not  lawful  to  kill  peacocks  and 
pigeons  belonging    to  another,  when  they  shall  be  feeding  in  the 
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Op  Occupancy,  Possessions  and  Prescription.      Art.  3424. 

fields,  unless  they  shall  commit  depredations ;  it  shall  likewise  be 
unlawful  to  set  traps  for  the  purpose  of  catching  them,  under  the 
penalty  of  damages,  which  shall  be  recoverable  by  the  owner. 

Art.  3419.  [3382],  Id.  Poultry  and  Other  Domestic  Ani- 
mals. Chickens,  turkeys,  geese,  ducks  and  other  domestic  ani- 
mals, shall  not  be  considered  wild  animals,  though  there  are  species 
of  these  animals  which  exist  in  a  state  of  natural  liberty. 

Therefore,  if  the  geese  or  fowls  of  any  body  should  take  flight, 
they  are  nevertheless  reckoned  to  belong  to  him,  in  whatever  place 
they  are  found,  although  he  shall  have  lost  sight  of  them  ;  and 
whoever  detains  such  animals  with  the  intention  to  make  them  hiS; 
is  understood  to  commit  a  theft. 

Art.  3420  [33831.  Precious  Stones,  Pearls  and  Other 
Things  of  That  Kind.  Those  who  discover  or  who  find  precious 
stones,  pearls  and  other  things  of  that  kind,  on  the  sea  shore  or 
other  places  where  it  is  lawful  to  search  for  and  take  them,  become 
masters  of  them. 

Art.  3421  [3384].  Things  Abandoned.  He  who  finds  a 
thing  which  is  abandoned  ;  that  is,  which  its  owner  has  let  with 
the  intention  not  to  keep  it  any  longer,  becomes  master  of  it  in  the 
same  manner  as  if  it  had  never  belonged  to  any  body. 

4  A.  198,  Eastman  ys.  Harrifl. 

Art.  3422  [3385].  Things  Lost:  Prescriptive  Title  in  10 
Years.  If  he,  who  has  found  a  movable  thing  that  was  lost,  hav- 
ing caused  it  to  be  published  in  newspapers,  and  having  done  all 
that  was  possible  to  find  out  the  true  owner,  can  not  learn  who  he 
is,  he  remains  master  of  it  till  he,  who  was  the  proper  owner, 
appears  and  proves  his  right ;  but  if  it  be  not  claimed  within  ten 
years,  the  thing  becomes  his  property,  and  he  may  dispose  of  it  at 
his  will. 

Art.  3423  [3386].    Treasures  Hidden  and  Found.    Al- 

though  a  treasure  be  not  of  the  number  of  the  things  which  are 
lost  or  abandoned,  or  which  never  belonged  to  any  body,  yet  he 
who  finds  it  on  his  own  land,  or  on  land  belonging  to  nobody, 
acquires  the  entire  ownership  of  it ;  and  should  such  treasure  be 
found  on  the  land  of  another,  one-half  of  it  shall  belong  to  the 
finder  and  the  other  half  to  the  owner  of  the  soil. 

A  treasure  is  a  thing  hidden  or  buried  in  the  earth,  on  which 
no  one  can  prove  his  property,  and  which  is  discovered  by  chance. 

C.  N.  716. 

Art.  3424  [3387] .    Things  Abandoned ;  What  Are  Not. 

We  must  not  reckon  in  the  number  of  things  abandoned  those 
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CrvTL  Code  op  Louisiana. 


which  one  has  lost,  nor  those  which  are  thrown  into  the  sea  in  peril 
of  shipwreck  to  save  the  vessel,  nor  those  which  are  lost  in  a  ship- 
wreck. For  although  the  owners  of  such  things  lose  the  posses- 
sion of  them,  yet  they  retain  the  ownership  and  the  right  to 
recover  them.  Therefore,  those  who  find  things  of  this  kind  can 
not  make  themselves  masters  of  them,  but  are  obliged  to  restore 
them  to  their  lawful  owners,  in  the  manner  provided  for  by  the 
special  laws  made  on  that  subject. 

4A.  194;  31  A.  361. 

Owner  of  stolen  money  entitled  to  money 
or  to  whatever  has  been  purchased  with  It. 
31  A.  357,  Pirtle  vs.  Price. 


Art.  3425  [3388].  Title  by  Capture.  The  manner  of 
acquiring  property  captured  from  an  enemy  in  time  of  war,  is  reg- 
ulated by  the  law  of  nations,  and  with  respect  to  prizes  made  at 
sea,  by  laws  which  are  general  throughout  the  Union. 

Captures   of   cotton  after  surrender.    2 
Otto  187,  Lamar,  Executor,  vs.  Browne. 


CHAPTER  2. 
Of  Possession. 


Art.  3426  [3389].  Possession  is  the  detention  or  enjoy- 
ment of  a  thing,  which  we  hold  or  exercise  by  ourselves,  or  by 
another  who  keeps  or  exercises  it  in  our  name. 

C.  N.  2228  (lit.);  3  Toul.  37;  6  N.  8.  206,  Sterling  et  ux  vs.  Drew;  7  X.  S.  122, 
Henderson  vs.  tit.  Charles  Church. 


Detention.    1  Zach.  153. 

Immemorial  possession  defined.    766. 

No  physical  act  in  taking  possession  is 
necessary  in  taking  under  a  notarial  act. 
18  L.  235,  Ellis  vs.  Frevost. 

There  is  but  one  kind  of  possession  known 
to  law,  which  commences  by  the  corporeal 
seizing  of  the  thing,  as  the  signing  of  the 
title  which  transfers  it;  and  continues 
whether  or  not  the  possessor  actually  oc- 


cupies and  detains  the  thing  until  he  is 
disturbed  in  fact  or  in  law.  13  L.  236, 
Ellis  vs.  Frevost. 

Distinction  between  possession  and  own- 
ership. 496. 

Where  administrator  of  an  estate  is  also 
tutor,  possession  is  that  of  administrator. 
84  A.  460,  Ventress  vs.  Brown;  30  A.  746, 
Gk>ux  vs.  Moucla;  33  A.  594,  Succession  of 
Frazier. 


Art.  3427  [3390 J.   Id.    Natural  and  Civil.   There  are  two 
species  of  posession,  natural  and  civil. 


Possession  for  one  year  as  owner  gives 
ostensible  right  to  receive  payment.  2146, 
n.3. 

Compromise  with  one  in  possession*  1839. 


Of  fictitious  possession  sufficient  for  the 
action  of  revendication.  Mack,  129,  Sec. 
349  and  151,  Sec.  302,  n.  2. 
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Art.  3434. 


Art;  3428  [3391].  Natural  Possession  is  that  by  which 
a  man  detains  a  thing  corporeally,  as  by  occupying  a  house,  culti- 
vating ground,  or  retaining  a  movable  in  possession. 

19  L.  254,  Ellis  vs.  Prevost  et  al. 


The  possession  of  a  cave,  of  a  vault,  of  a 
part  of  a  thing.    506. 

Possession  is  transmitted  to  the  heir  with 
all  its  defects,  as  well  as  all  its  advantages, 
the  change  in  the  proprietor  producing  no 
alteration  in  the  nature  of  possession.    948. 


The  possessor  alone  can  be  held  liable  for 
rents  and  revenues.  35  A.  780,  Gillespie 
vs.  Bank. 

Possession  of  unenclosed  lands  may  be 
by  grazing  cattle  thereon.  38  A.  214,  Bar- 
row vs.  Wilson. 


Art.  3429  [3392].  Civil  Possession.  Possession  is  civil 
when  a  person  ceases  to  reside  in  the  house  or  on  the  land  which 
he  occupied,  or  ceases  to  detain  the  movable  which  he  possessed, 
but  without  intending  to  abandon  the  possession. 

18  L.  234;  19  L.  254;  8  N.  S.  807,  Wells  vs.  Wells. 

Art.  3430  [3393].  Natural  Possession  is  Corporeal 
Detention.  Natural  possession  is  also  defined  to  be  the  corporeal 
detention  of  a  thing  which  we  possess  as  belonging  to  us,  withont 
any  title  to  that  possession,  or  with  a  title  which  is  void. 

Art.  343!  [3394].    Civil   Possession  is  by  Just  Title. 

Civil  possession,  on  the  contrary,  is  defined  in  this  sense,  to  be  the 
detention  of  a  thing  by  virtue  of  a  just  title,  and  under  the  convic- 
tion of  possessing  as  owner. 

18  L.  234,  Ellis  vs.  Frevost  et  al. 

Art.  3432  [3395].  Possession  is  of  Corporeal  Things 
Only.  Possession  applies  properly  only  to  corporeal  things,  mov- 
able or  immovable. 

The  possession  of  incorporeal  rights,  such  as  servitudes  and 
other  rights  of  that  nature,  is  only  a  quasi  possession,  and  is  exer- 
cised by  the  species  of  possession  of  which  these  rights  are  sus- 
ceptible. 

Art.  3433  [3396] .  Possession  by  Others.  One  may  pos- 
sess a  thing  not  only  by  one's  self,  but  also  by  other  persons. 

Thus  the  proprietor  of  a  house  or  other  tenement  possesses  by 
his  tenant,  or  by  his  farmer ;  the  minor,  by  his  tutor ;  and,  in  gen- 
eral, every  proprietor,  by  the  persons  who  hold  the  thing  in  his 
name. 


16  A.  199,  Looram  vs.  Burlingame. 

After  sheriff's  sale  defendant  can  be  left  I  in  purchaser, 
in  possession  as  manager,  and  possession  is  |  Prentice. 


12    R.   141,    Whiting     vs. 


Art.  3434  [3397].  Possession  Naturally  Implies  Owner- 
ship. Since  the  use  of  ownership  is  to  have  a  thing  in  order  to 
enjoy  it  and  to  dispose  of  it,  and  that  it  is  only  by  possession  that  one 
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can  exercise  this  right,  possession  is  therefore  naturally  linked  to 
the  ownership. 

Thus,  possession  implies  a  right  and  a  fact ;  the  right  to  enjoy 
annexed  to  the  right  of  ownership,  and  the  fact  of  the  real  deten- 
tion of  the  thing  that  is  in  the  hands  of  the  master  or  of  another  for 
him. 


Possession  considered  in  itself  is  not  a 
right  but  a  simple  condition  of  things 
wbicn,  under  certaincircumstances,  ^ve  rise 
to  legal  consequences  such  as  tbe  possess- 
ory action  and  usucaption.  Hence  these 
somewhat  contradictory  maxims-  Po$e»$io 
Jacti  non  juri$  e$t.  L.  41,  T.  2,  1  $1 ;  Poisessio 
non  tantum  corporis  sed  et  juris  est,  Plurinum 
fx  jure  possessio  mutuetur.  L.  41,  T.  2, 1 49, 
$1.    Mack.  126,  $2»9. 


Ownership  may  be  separated  from  pos- 
SE88IOK.  48  A.  841,  Michel  et  al.  tb. 
Stream. 

A  plaintiff  not  in  possession  can  not  force 
the  defendant  in  possession  to  a  petitory 
action.    48  A.  841,  Michel  et  al.  vs.  Stream. 


Art.  3435  [3398].  Possession  Hay  Exist  Witliout 
Ownersliip*  Although  the  possession  be  naturally  linked  with 
the  ownership,  yet  they  may  subsist  separately  from  each  other ; 
for  it  may  happen  that  the  actual  possessor  is  not  the  true  owner. 

48  A.  345,  Michel  vs.  Stream. 

Art.  3436  [3399].  Essentials  of  Possession.  To  be  able 
to  acquire  possession  of  property,  two  distinct  things  are  requisite  : 

1.  The  intention  of  possessing  as  owner. 

2.  The  corporeal  possession  of  the  thing. 

503;  44  A.  392,  Clemens  vs.  Meyer;  1  B.  41;  L.  41,  T.  2, 1.  8. 


Art.  3437  [3400].  Extent  of  Possession.  It  is  not  neces- 
sary, however,  that  a  person  wishing  to  take  possession  of  an  estate 
should  pass  over  every  part  of  it ;  it  is  suflEicient  if  he  enters  on  and 
occupies  a  part  of  the  land,  provided  it  be  with  the  intention  of  pos- 
sessing all  that  is  included  within  the  boundaries, 

1  R.  159;  7  L.  256,  D'Arby's  Heirs  vs.  Blachets  Heirs. 

Possession  by  beirs.  941,  942,  943.  Possession  of  a  number  of  squares  on  out- 

skirts of  city  separated  by  streets.    47  A. 
Possession   by    tenants.    Trop.,  p.    159,      404,  Handlin  ys.  H.  Weston  Lumber  Co. 
;L.  41,  T.  2, 19  and  25. 


Art.  3438  [3401] .  Possession  Acquired  Through  Others. 

One  may  acquire  possession  of  a  thing,  not  only  by  himself,  but 
also  through  others  who  receive  it  for  him  and  in  his  name.  But 
in  this  case  it  is  necessary  that  the  person  receiving  the  possession 
should  have  had  intention  of  receiving  for  the  other. 


12  R.  141. 


Art.  3439  [3402].  Children  and  Insane  Persons,  being 
incapable  of  exercising  a  will,  can  not  acquire  by  themselves  the 
possession  of  a  thing ;  but  they  may  acquire,  through  the  medium 
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Art.  3444. 


of  their  tutor  or  curator,  because  the  will  exercised  by  the  tutors 
and  curators  in  making  the  acquisition  for  such  persons  supplies 
the  defect  of  will  under  which  they  labor. 

Art.  3440  [3403],  Corporations.  For  the  same  reason  cor- 
porations may,  acquire  the  possession  of  a  thing,  through  the  agency 
of  those  who  administer  their  aflFairs. 


Art.  3441  [3404] .  Tenants  and  Those  Possessing  for 
Others.  Those  who  possess,  not  for  themselves,  but  in  the  name 
of  another,  as  farmers,  depositaries  and  others  who  acknowledge 
an  owner,  can  not  acquire  the  legal  possession,  because,  at  the 
oommencement  of  their  possession,  they  had  not  the  intention  of 
possession  for  themselves,  but  for  another. 


495;  11  A.  612;  14  A.  230;  16  A.  199. 

Agent  can  not  prescribe.  SO  A.  808, 
:NeeT  vs.  Hlbard. 

The  error  under  which  a  possessor  may 
t)e  as  to  the  illegality  of  his  title  shall  not 
;give  him  a  right  to  prescribe  under  it.  1846, 
U.S. 

Husband   can   not  prescribe  his  wife's 


personal  property.    86  A.  744,  Lemmon  vs. 
Clark. 

Tenants  in  possession  can  not  dispute 
lessor's  title.  37  A.  732,  Hanson  vs.  Allen. 

Agent  holding  real  estate  can  not  acquire 
title  to  it  by  prescription.  30  A.  808,  Neel 
vs.  Hibard. 


Art«  3442  [3405].  Continuance  of  Acquired  Possession* 

When  a  person  has  once  acquired  possession  of  a  thing  by  the  cor- 
poral detention  of  it,  the  intention  which  he  has  of  possessing  suf- 
fices to  preserve  the  possession  in  him,  although  he  may  have 
ceased  to  have  the  thing  in  actual  custody,  either  himself  or  by 
others. 

(As  amended  by  Act  87  of  1871,  p.  202) ;  3429;  47  A.  404,  Handlin  vs.  Lumber  Co. 
Trop.  159,  Sec.  263 ;  13  L.  235 ;  16  L.  10 ;  19  L.  254 ;  9  A.  156. 

By  Acts  1871,  page  202,  amended  so  as  to  I 
-close,  **  either  himself  or  by  others."  | 

Art.  3443  [34061.  Id.  Presumption  of  Intention  to 
Retain  Possession.  This  intention  of  retaining  possession  is 
always  supposed,  where  a  contrary  intention  does  not  appear  decid- 
edly ;  so  that,  although  a  person  may  have  abandoned  the  cultiva- 
tion of  his  estate,  he  shall  not  therefore  be  presumed  to  have  aban- 
doned the  possession,  but  shall  be  presumed  on  the  contrary  to 
liave  the  intention  of  retaining  it,  and  shall  retain  it  in  fact. 

13  L.  235;  19  L.  254. 


Art.  3444  [3407].   Id.  Intention  to  Retain  Possession. 

To  retain  the  possession  of  a  thing  when  a  man  once  has  it,  it  is 
not  even  necessary  that  he  should  have  such  positive  intention  ;  a 
negative  intention  sufl&ces,  that  is,  it  sufl&ces  that  the  positive  in- 
tention, which  he  had  in  acquiring  the  possession,  shall  not  have 
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been  revoked  by  a  contrary  intention ;  for,  so  long  as  this  revoca- 
tion does  not  take  place,  the  possessor  is  supposed  always  to  retain 
his  first  intention,  unless  a  third  person  has  usurped  or  taken  from 
him  the  possession,  or  he  has  failed  to  exercise  an  actual  posses- 
sion for  ten  years. 

48  A.  a45,  346,  Michel  vs.  Streams. 

Art.  3445  [3408].  Obtaining  and  Preserving  Posses- 
sion for  Otliers.  To  enable  one  person  to  obtain  possession  for 
another,  it  is  necessary  that  he  should  have  such  intention  in 
making  the  acquisition ;  but  in  preserving  the  possession  for 
another,  it  is  not  necessary  that  this  intention  should  continue  to 
exist. 

Thus,  if  a  farmer  who  retains  an  estate  in  the  name  of  another, 
should  lose  the  use  of  reason ;  although  on  this  account  he  would 
be  incapable  of  exercising  a  will,  and  consequently  could  not  retain 
the  posession  for  and  in  the  name  of  the  person  who  has  leased  it 
to  him,  yet  shall  the  latter  retain  the  possession. 

6B.  1. 

Art.  3446  [3409].  Cliange  of  Intention  to  Possess  for 
Another.  Even  if  a  person  who  commenced  his  possession  of  an 
estate  for  another,  should  entertain  the  intention  of  no  longer  hold- 
ing for  that  other,  but  for  himself,  yet  shall  he  still  be  presumed 
to  hold  possession  for  the  person  for  whom  he  originally  took  it. 

3441;  495;  6R.  1;  10  A.  54!8. 

Art.  3447  [3410].  Loss  of  Possession.  Possession  of  a 
thing  may  be  lost  either  with  or  without  the  consent  of  the  pos- 
sessor. 

Art.  3448  [3411].  Id  Loss  by  Consent.  Possession  is 
lost  with  the  consent  of  the  possessor : 

1.  When  he  transfers  this  possession  to  another  with  the 
intention  to  divest  himself  of  it. 

2.  When  he  does  some  act^  which  manifests  his  intention  of 
abandoning  possession,  as  when  a  man  throws  into  the  street  fur- 
niture, or  clothes,  of  which  he  no  longer  chooses  to  make  use. 

This  applies  to  movables.  Real  estate 
can  not  be  abandoned  except  in  writing.  4 
A.  172,  Hereford  vs.  Police  Jury. 

Art.  3449  [3412.]  Id.  Loss  Without  Consent.  A  posses- 
sor of  an  estate  loses  the  possession  against  his  consent . 

1.  When  another  expels  him  from  it,  whether  by  force  in 
driving  him  away,  or  by  usurping  possession  during  his  absence, 
and  preventing  him  from  re-entering. 

2.  When  the  possessor  of  an  estate  allows  it  to  be  usurped  and 
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held  for  a  year,  without,  during  that  time,  having  done  any  act  of 
possession,  or  interfered  with  the  usurper's  possession. 


Mack.  130,  Sec.  225;  2  L.  452. 


Art.  3450  [3413].]  Rights  of  Possessor.  Although  pos- 
session results  frequently  from  a  fact,  and  not  from  right,  it  never- 
theless confers  on  the  possessor  certain  rights  with  regard  to  the 
thing  possessed,  some  of  which  are  peculiar  to  the  possessor  in 
good  faith,  and  the  others  are  common  to  all  possessors. 


Art.  3451  [3414].  Possessor  in  Good  Faith.  The  pos- 
sessor in  good  faith  is  he  who  has  just  reason  to  believe  himself  the 
master  of  the  thing  which  he  possesses,  althoucfh  he  may  not  be  in 
fact ,  as  happens  to  him  who  buys  a  thing  which  he  supposes  to  be- 
long to  the  person  selling  it  to  him,  but  which,  in  fact,  belongs  to 
another. 

48  A.  966,  Tator  V8.  Brouesard;  6  R.  193;  12  A.  546. 


Where  possession  begins  in  good  faith 
the  prescription  of  ten  years  may  be  suc- 
cessfolly  pleaded,  althoash  afterwards  pos- 
session may  have  been  m  bad  faith.  88  A. 
209,  Barrow  et  al.  vs.  Wilson  et  al. 

Improvements.  603  and  notes. 

Dedaction  for  clearing  land.  44  A.  857, 
Green  et  al.  vs.  Moore:  508;  2312. 

Effect  of  examination  of  title  by  counsel. 
41  A.  495,  Dohan  vs.  Murdock;  46  A.  883, 
Beard  vs.  Lufrin. 

Purchaser  may  be  in  good  faith,  though 
his  vendor  was  in  bad  faith.  33  A.  769, 
Heirs  of  Self  vs.  Taylor. 

Purchaser  under  tax  title,  defects  of 
which  are  not  patent,  is  in  good  faith.  35 
A.  1087,  Hickman  vs.  Dawson;  32  A.  924, 
Guidry  vs.  Broussard;  32  A.  1293,  Miller  vs. 
MontMnie ;  33  A.  520,  Stafford  vs.  Twitchel ; 
33  A.  1124,  Hopkins  vs.  Daunoy ;  34  A.  705, 
Wederstrandt  vs.  Freyhan. 


And  vendee^s  good  faith  not  impufi^ed 
because  careful  ez/tmination  could  have 
discovered  nullibr  of  vendor's  title.  37  A. 
417,  Giddens  vs.  Mobley;  38  A.  885,  Pattl- 
son  vs.  Maloney ;  41  A.  664,  Montgomery 
vs. Whitfield;  603. 

An  heir  justly  believing  that  his  coheir  is 
dead  is  a  possessor  in  good  faith.  38  A. 
160,  Hutchinson  vs.  Jamison. 

Purchaser  at  succession  sale  not  aware  of 
wife's  community  claim  is  in  good  faith.  3$ 
A.  770,  Oriol  vs.  Moss. 

As  soon  as  suit  is  instituted  against  a 
party  he  ceases  to  hold  in  good  faith.  27 
A.  70,  Brugere  vs.  Heirs  of  Slidell. 

Purchaser  not  in  good  faith  who  pays 
less  than  value  of  property  from  knowledge 
of  defective  title  of  vendor.  33  A.  1174, 
Walling  Heirs  vs.  Morefield. 

A  purchaser  at  tax  sale  is  in  good  faith. 
35  A.  487,  Davenport  vs.  Knox. 


Art,  3452  [3415].  Possessor  in  Bad  Faith.  The  pos- 
sessor in  bad  faith  is  he  who  possesses  as  master,  but  who  assumes 
this  quality,  when  he  well  knows  that  he  has  no  title  to  the  thing, 
or  that  his  title  is  vicious  and  defective. 

41  A.  655,  Montgomery  vs.  Whitfield^  44  A.  388,  Hobson  vs.  Peake;  44  A.  858, 
Oreen  vs.  Moore. 


Possessor  in  bad  faith  bound  to  pay  for 
entire  term  of  possession.  33  A.  1174, 
Wallinff  Heirs  vs.  Morefield;  31  A.  371, 
Qermalne  vs.  Mallerich;  508,  C.  C. 

Purchaser  of  litijnited  title  not  innocent 
purchaser.    30  A.  576,  Ledoux  vs.  Burton. 


Purchaser  in  bad  faith  not  entitled  to 
tender  of  price  before  suit.  31  A.  371, 
Gtermaine  vs.  Mallerich. 

Purchaser  in  ^i:ood  faith  bound  for  rent 
from  judicial  demand.  38  A.  150,  Hutchin- 
son vs.  Jamison;  28  A.  398,  Dufilho  vs. 
Mayer. 
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Art.  3453  [3416].  Rights  of  Possessor  in  Good  Faith. 

The  rights,  which  are  peculiar  to  the  possessor  in  good  faith,  are  : 

1.  The  right  which  such  a  possessor  has  to  gather  for  his 
benefit  the  fruits  of  the  thing,  until  it  is  claimed  by  the  owner, 
without  being  bound  to  account  for  them,  except  from  the  time  of  the 
claim  for  restitution. 

2.  The  right  which  such  a  possessor  has,  in  case  of  eviction 
from  the  thing  reclaimed,  to  retain  it  until  he  is  reimbursed  the 
expenses  he  may  have  incurred  on  it. 

608;  50  A.  786,  Beaulieu  vs.  Morin;  3  R.  140;  6  R.  213;  10  R.  178;  14  A.  340;  26  A. 
587;  1  L.  140;  16  L.  414;  :l  A.  348;  15  A.  608;  13  L.  236;  1  Zacb.  154;  8  N.  8.  606 


A  parohaser  in  bad  faith  is  entitled  1o  no 
other  claim  for  improyements  than  those 
stated  in  the  first  three  para^praphs  of  508. 
16  A.  91,  Cannon  vs.  White;  15  Wal.  624, 
N.  0.  vs.  Gaines. 

Improvements  to  be  deducted  from  the 
rents  due.  2  R.  199,  Rivas  et  al.  vs.  Han- 
stock  etal.;  8N  S.  620,  Daguinet  al.  vs. 
Oolron  et  al.;  2  L.  173,  Boatnervs.  Ventris' 
Heirs. 

« 

Unless  improvements  exceed  rents  pos- 
sessor in  bad  faith  can  claim  nothing.  12 
R.  256,  Williams  vs.  Booker. 

Where  a  man  married  two  wives  and  the 


second  wife  was  in  good  faith,  each  wife  is 
entitled  at  death  of  hnsband  to  one-half  of 
community.  7  A.  252,  Habbell  vs.  Ink- 
stein. 

Possessor  in  good  faith  may  demand 
back  taxes,  necessary  repairs,  etc.  37  A. 
240,  Huyghe  vs.  Brickman;  27  A.  398,  Dn- 
filho  vs.  Mayer. 

Trespasser  has  not  the  rights  given  by 
3453.  4  A.  145,  Wood  vs.  Lyle. 

Possessor  in  bad  faith  may  offset  for 
revenues  of  property  all  improvements  for 
which  he  is  not  otherwise  compensated. 
26  A.  589,  Wilson  vs.  Benjamin. 


Art.  3454  [3417].  Rights  Common  to  all  Possessors. 

Rights,  which  are  common  to  all  possessors  in  good  or  bad  faith, 
are: 

1.  That  they  are  considered  provisionally  as  owners  of  the 
thing  which  they  possess,  so  long  as  it  is  not  reclaimed  by  the  true 
owner  or  person  entitled  to  reclaim  it,  and,  even  after  such  reclam- 
ation, until  the  right  of  the  person  making  it  is  established. 

2.  That  every  person  who  has  possessed  an  estate  for  a  year, 
or  enjoys  peaceably  and  without  interruption  a  real  right,  and  is 
disturbed  in  it,  has  an  action  against  the  disturber,  either  to  be 
maintained  in  his  possession,  or  to  be  restored  to  it,  in  case  of  evic- 
tion, whether  by  force  or  otherwise. 

3.  That  such  a  possessor  may,  by  prescription,  acquire  the 
property  of  the  thing. which  he  thus  possesses,  after  a  certain  time, 
which  is  established  by  law  according  as  he  has  possessed  in  good 
or  bad  faith. 

508;  12  R.  45;  3  A.  250;  4  A.  194;  4  A.  519;  1  Zach.  154,  n.  186;  6  A.  856,  Rhodes 
vs.  Hooper;  10  A.  541 ;  12  A.  546;  14  A.  239;  14  A.  340;  13  L.  236,  Ellis  TS.  Pievost  et  al.; 
6  L.  277,  Joyce  vs.  Poydras  de  la  Lande. 


If  the  possessor  in  bad  faith  sine  dolo 
loses  possession,  the  petitory  action  will 
not  be  against  him,  neither  can  he  be  held 
jesponsible  for  fruits  not  received.  6  Sav- 
igny  120,  Sec.  268. 


If  the  possessor  either  in  good  or  bad 
faith  loses  the  thing  by  its  destruction,  or 
even  if  he  lose  possession  after  the  litis  con* 
testation  through  dolus  or  mlpa^  he  is  re- 
sponsible.   6  Sav.  167,  Sec.  272;  1933. 
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After  possession  of  twelve  months  one 
may  give  good  acquittance  for  rent.  2145, 
n.  3. 

Right  to  detain  without  rent  until  paid 
for.    34  A.  1163,  Kibbe  vs.  Campbell. 

Possessors  in  bad  faith  can  not  remain  in 
possession  until  value  of  their  improve- 
ments is  paid.  35  A.  977,  Payne  vs.  An- 
derson. 

Good  and  bad  faith  as  to  improvements, 
etc.  44  A.  856,  Green  vs.  Moore;  1  N.  S. 
297,  Richardson  vs.  Packwood;  7  N.  S.  654, 
Grade  vs.  Gayoso;  8  N.  S.  620,  Daquin  vs. 


Coiron;  2  A.  348,  Beard  vs.  Morancy ;  14  A. 
598,  Robert  vs.  Brown;  22  A.  491,  Brooks 
vs.  Workman;  9  M.  349,  Labre  vs.  Fillol; 
16  L.  430,  Pierce  vs.  Frautum ;  3  R.  140, 
Killam  vs.  Ripley;  6  R.  218,  Low ry  vs 
Erwin;  15  A.  244,  D^Arman  vs.  Pullin;  12 
R.  45,  Killam  vs.  Ripley;  26  A.  738,  French 
vs.  Bach;  12  R.  255,  Williams  vs.  Booker; 
26  A.  587,  Wilson  vs.  Benjamin;  3  A.  250, 
Hill  vs.  Bowden;  4  A.  194,  Eastman  vs. 
Harris;  4  A.  519,  Holton  vs.  8app;  6  A.  356, 
Rhodes  vs.  Hooper;  10  A.  541,  Dolls  vs. 
Cockerell;  12  A.  546,  Gibson  v«.  Hntchings; 
14  A.  840,  Thompson  vs.  Kilcreese;  14  A. 
239,  Cameron  vs.  White. 


Art.  3455  [3418]. 
a  possessor  for  one  year 


Possessory  Action.    The  action  which 
has  against  a  person  disturbing  his  pos- 


session, to  be  maintained  in  it  or  restored  to  it,  as  is  said  in  the 
preceding  article,  shall  be  decided  before  pronouncing  on  the  ques- 
tion of  ownership,  and  the  real  owner  shall  not  be  allowed  to  repel 
it  by  endeavoring  to  prove  his  right. 


Art.  3456   [3419].     Id.    One  Year's  Prescription  to. 

But  this,  which  is  called  the  possessory  action,  must  be  commenced 
by  the  possessor  within  a  year,  reckoning  from  the  time  when  he 
was  disturbed ;  for  if  he  leaves  the  person  evicting  him  in  possession 
for  one  year,  without  complaint,  he  shall  lose  his  possession,  what- 
ever apparent  right  he  may  have  had  to  it,  and  shall  be  driven  to 
his  action  for  the  ownership  of  the  property. 

C.  p.  49;  19  L.  266. 


CHAPTER  3. 
0/  Prescription. 

SECTION  1. 
General  Provisions. 


Art.  3457  [3420].  Prescription  Defined.  Prescription 
is  a  manner  of  acquiring  the  ownership  of  property,  or  discharging 
debts,  by  the  eflFect  of  time,  and  under  the  conditions  regulated 
by  law. 

Each  of  these  prescriptions  has  its  special  and  particular 
definition. 

Spanish  Code,  1930;  6  Sav.406,  407;  C.  N.  2219;  8  Toul.  469;  11  L.  660,  Thompson 
TS.  Scales;  6  L.  659,  Goddard's  Heirs  vs.  Urquhart. 
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Possession.    3426. 

Id  a  suit  for  damages  from  wrongful  act, 
prescription  commences  not  from  act  but 
from  time  damage  was  sustained.  36  A. 
450,  Hotard  vs.  Texas  &  Pacific  Railway 
Company. 

Prescription  is  an  exception  which  does 
not  touch  the  merits,  and  when  overruled 
the  merits  should  ke  heard.  15  L.  300, 
Lang  vs.  Kimball. 

Whether  an  action  is  brought  on  a  judg- 
ment or  not,  it  is  subject  to  the  law  of  the 
forum,  and  the  prescription  of  the  forum 
alone  will  bar  such  action.  10  A.  758, 
Succession  of  Ducker;  7  A.  272,  Taylor  & 
Hadden  vs.  Joor. 

However,  an  obligation  or  judgment 
which  is  prescribed  by  the  lawa  of  the 
8tate  in  which  it  arose,  is  barred  also  in 
Louisiana.  3547;  3532;  R.  S.  3808. 

Prescription  as  to  absentees.    R.  8.  3810. 

Prescriptions  under  the  civil  law  runs 
against  the  State,  the  prince,  and  the  flsc. 
Maclc.  110,  §  210,  n.  2,  Partie  Generale. 

No  prescription  acquirendi  causa  against 
any  part  of  public  domain.  46  A.  656, 
State  vs.  Buclc  and  Fruit  Co. 

The  fact  that  purchaser  did  not  examine 
title  does  not  make  him  in  bad  faith.  33  A. 
769,  Heirs  of  Self  vs.  Taylor. 


In  an  action  to  rescind  a  sale  for  non- 
payment of  two  installments,  the  first 
installment  having  been  remitted,  prescrip- 
tion of  ten  years  only  runs  from  default  of 
payment  of  second  installment.  34  A.  989, 
Edwards  vs.  White. 

Inac  temporalia  sunt,  etc.    5  Sav.  438. 

Courts  can  not  supply  the  plea  of  pre- 
scription.   3463. 

If  party  does  not  plead  prescription  he  is 
presumed  to  have  waived  it  1  N.  S.  317, 
Brown  vs.  Duplantier. 

Ainsi,  dans  lea  principes  actnels  de  notre 
legislation,  on  peut  ranger  en  trois  classes 
les  choses  qui,  ^tant  par  leur  nature  hors 
du  commerce.  1.  Les  choses  que  les  juris- 
consultes  appellent  communes.  3.  Les 
droits  inherens  a  la  souverainet^.  3.  Les 
droits  contraires  a  la  liberte  et  a  Tindepend- 
ance  des  personnes.    6  Tbul.  163. 

Lands  belonging  to  State  can  not  be  ac- 
quired by  prescription.  37  A.  736,  Bres  vs. 
Louviere  et  al. 

Statutes  of  prescription  may  operate  on 
past  transactions  at  least  from  date  of  stat- 
ute.   39  A.  407,  Barrow  vs  Wilson. 

The  lapse  of  time  for  revocatory  action  is 
not  prescription  but  forfeiture  by  delay, 
and  runs  therefore  against  minors.  41  A. 
103,  Ashbey  vs.  Ashbey. 


Art.  3458  [3421].    Acquisitive  Prescription.    The  pre- 
scription  by  which  the  ownership  of  property  is  acquired,  is  a  rights 
by  which  a  mere  possessor  acquires  the  ownership  of  a  thing  which 
he  possesses  by  the  continuance  of  his  possession  during  the  time 
fixed  by  law. 

Nov.  Rec. ;  L.  9,  T.  29,  p.  3. 

Art.  3459  [3422].  Liberatlve  Prescription.  The  pre- 
scription by  which  debts  are  released,  is  a  peremptory  and  perpet- 
ual bar  to  every  species  of  action,  real  or  personal,  when  the  cred- 
itor has  been  silent  for  a  certain  time  without  urging  his  claim. 

3528;  4  L.  327. 

Art.  3460  [3423].  Renunciation  of  Prescription.    One 

can  not  renounce  a  prescription  not  yet  acquired,  but  it  is  lawful 
to  renounce  prescription  when'once  acquired. 

C.  N.  2220  (lit.) ;  Poth.  Oblig.  700;  5  Sav.  411;  3  L.  199;  1  R.835;  18  A.  863;  17  A. 
256;  20  A.  156. 


Explanation, 
varre. 


3  L.  262,  Oarraby  vs.  Na- 


See  case  of  an  architect  stipalating  for 
liability  for  defect  of  construction  wnlcb 
may  happen  after  ten  years.  20  Laurent 
696,  §  642. 


Renunciation  of  prescription  acquired  on 
mortgage  note  revives  debt  as  to  renouncer, 
but  it  can  not  impair  rights  of  third  per- 
sons who  were  judicial  mortgage  creditors 
at  time  of  prescription  of  mortgage.  37 
A.  291,  New  Orleans  Canal  and  Banking 
Co.  vs.  Recorder. 
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Art.  3461  [3424].  Id.  Express  or  Tacit*  Such  renuncia- 
tion of  prescription  is  either  express  or  tacit. 

A  tacit  renunciation  results  from  a  fact  which  gives  a  pre- 
sumption of  the  relinquishment  of  the  right  acquired  by  prescrip- 
tion. 

C.  N.  2221  (lit.) ;  Poth.  Oblig.,  n.  677  and  n.  701;  lOToul.  113;  7  L.  268;  9  A.  159; 
11  A.  212. 


Art.  3462  [3425] .  Id.  Capacity  to  Renounce.  To  be  capable 
of  renouncing  the  right  of  prescription,  one  must  be  capable  of 
alienating  his  property. 

1782;  2445;  C.  N.  2222  (lit.) ;  Poth.  Oblig.,  n.  700;  6  A.  121 ;  10  A.  882. 


Representatives  of  saccessions  can  not 
renounce  acquired  prescription.  88  A.  947, 
Succession  of  Romero;  26  A.  880,  Viller4 
vs.  Succession  of  Viller^. 


Tutor  can  not  renounce  prescription  ac- 
quired in  favor  of  ward.  29  A.  798,  Cle- 
ment &  Tremoulet  vs.  Sigur. 


Art.  3463  [3426].  Plea  of  Prescription ;  Courts. 

can  not  supply  the  plea  of  prescription. 


Courts 


C.  N.  8228  (lit.) ;  21  A.  395;  28  A.  478;  10  M.  184,  Dunbar  vs.  Nichols;  5  Toul.  479. 


Prescription  in  order  of  seizure  and  sale, 
O.  P.  789;  20  A.  219,  Gill  et  al.  vs.  Hosmer; 
19  A.  266.  Perroux  vs.  Lacoste. 

Lapse  of  time  to  brinff  revocatory  action 
is  not  a  prescription,  but  a  forfeiture  by 
delay,  and  therefore  runs  against  minors. 
41  A.  102,  Ashbey  vs.  Ashbey  et  al. 


Prescription  pleaded  against  a  privilege 
or  mortgage  is  not  consictered  as  urged  to 
the  debt  which  the  privilege  or  mortgage 
secures.    50  A.  848,  Succession  of  Haley. 

Plea  of  prescription  by  administrator  of 
succession  benetlts  minor  and  the  succes* 
sion,  but  not  major  heirs  nor  widow.  25 
A.  511,  Banker  vs.  Durand. 


Art.  3464  [3427].  Id.  How  and  When  Pleaded.  Prescrip- 
tion  may  be  pleaded  in  every  stage  of  a  cause,  even  on  the  appeal, 
but  it  ought  to  be  pleaded  expressly  and  specially  before  the  final 
judgment. 

C.  N.  2224;  C.  P.  346,  902;  3  L.  591;  12  R.  155;  1  A.  246;  19  A.  266;  21  A.  395. 

Plea  should  indicate  particular  prescrip- 
tion relied  on.  30  A.  245,  Gaines  vs.  Suc- 
<;esslon  of  Del  Campo. 


Plea  of  prescription  impliedly  admits 
ownership  of  note  sued  on.  30  A.  673, 
Sewell  vs.  McVay. 


One  pleading  prescription  must  prove 
facts  necessary  to  sustain  the  plea.  31  A. 
88,  Phipps  vs.  Snodgrass. 

But  prescription  must  be  pleaded;  can 
not  be  claimed  in  argument.  39  A.  397, 
Mullan  vs  Creditors. 


Art.  3465  [3428[.  Id.  In  Supreme  Court.  But  prescrip- 
tion can  not  be  pleaded  in  the  Supreme  Court,  unless  the  proof  of 
it  appear  from  documents  exhibited  or  testimony  taken  in  the  infe- 
rior court. 

23  A.  210;  12  M.  667,  Bondreauz  ts.  Boudreauz. 


*  If  prescription  be  pleaded  in  Supreme 
Court  case  should  be  remanded  on  the  ap- 
plication of  the  other  side  to  show  inter- 


ruption.   27  A.  304,  Hoffman  vs.  Howell 
etal. 


Art.  3466  [3429].  Id.  By  Creditors  and  Others  in  Inter- 
est.    Creditors  and  all  other  persons,  who  may  have  an  interest  in 
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the  acquiring  of  an  estate,  or  the  extinguishment  of  an  obligation 
by  prescription,  shall  have  the  right  to  plead  it,  even  in  case  the 
person  claiming  such  estate,  or  bDund  by  such  obligation,  should 
renounce  such  right  of  prescription. 

(Amended)  0.  N.  2225  (lit) ;  3  L.  201 ;  1  R.  556;  1  A.  830;  2  A.  546;  16  A.  345;  1» 
A.  149;  21  A.  699;  22  A.  107;  Poth.  Oblig.,  n.  700;  8  Toul.  884;  24  A.  561. 

3466  applies  to  mortgages.  8  A.  504, 
Blanehard  T8.  Decuir;  ^  2  A.  369,  King 
vt.  Hickj. 


Creditors  and  heirs  can  not  plead  pre- 
scription which  the  deceased  would  not  be 
permitted  to  set  up.  36  A.  744,  Lemmon 
vs.  Clark. 


Even  one  not  party  to  the  salt  may  inter- 
vene and  plead  prescription  if  interested. 
37  A.  900,  Giddens  vs.  Mobley;  39  A.  433,. 
see  Bertrand  vs.  Knox. 


Art.  3467  [H430].  Computed  by  Days  and  Not  by 
Hours.  The  time  required  for  prescription  is  reckoned  by  days^ 
and  not  by  hours ;  it  is  only  acquired  after  the  last  day  allowed  by 
law  has  elapsed. 

C.  N.  2260;  C.  N.  2261 ;  1  Toul.  247;  6  Toul.  713;  18  Toul.  71,  81. 

day.    Dies  novisBimus  cotptut  pro  compltto 
habetur.    Mack.  103,  Sec.  195. 

In  prescription  the  dies  novis$imu$  most 
have  entirely  passed.    Mack.  Ill,  Sec.  2IK 

''Four  months.''  4  B.  and  Ad.  255. 

If  the  day  ad  quern  is  a  dies  hoh  Juridicu^ 
it  is  still  counted.    Trop.  Prea.,  n.  816. 


Trop.  Pres., 


The  day  a  quo  is  excluded, 
n.  812;  Trop.  Hyp.,n.  293. 

Computation  of  time.  1  Zaeh.  45;  4 
Sav.  840.  410;  C.  P.  818;  88  A.  941,  Hodg- 
son vs.  Koth. 

Xq  the  term  the  delay  is  considered  as 
natural  or  civil.  The  natural  is  from  mo- 
ment to  moment.    In  the  civil  from  day  to 


Art.  3468  [3431].  Id.  By  Calendar  Honths.  In  those 
prescriptions  which  are  acquired  by  months,  the  months  are  reck- 
oned in  the  order  in  which  they  occur  in  the  calendar,  from 
the  day  when  the  possession  commenced,  whatever  may  be 
the  number  of  days  which  each  month  may  contain. 

C.  N.  2265. 

Art.  3469  [3432].  Id.  By  Calendar  Years.  In  such  pre- 
scriptions as  are  acquired  in  one  or  more  years,  the  time  is  reckoned 
according  to  the  years  of  the  calendar  which  have  elapsed  during^ 
the  time  of  possession  required  by  law. 

C.  N.  2266;  11  L.  144,  Mayor  et  al.  vs.  Ripley. 

« 

Art.  3470  [3433].  None  but  Coda!  and  Statutory  Pre- 
scriptions. There  are  no  other  prescriptions  than  those  estab- 
lished by  this  Code  and  the  statutes  of  this  State  now  in  force. 

(Amended)  Bat  see  3532  and  R.  S.  2808. 

Art.  3471  [3434].  Above  Rules  Common  to  Acquisitive 
and  Llberative  Prescriptions.  The  rules  above  laid  down  are 
common  to  prescriptions  by  which  property  is  acquired  and  those 
by  which  debts  are  released. 

Immemorial,  766. 
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Art.  3476. 


SECTIOX  2. 
Of  the  Prescription  by  which  the  Ownership  of  Property  is  Acquired, 

Art.  3472  [3435].  Term.  The  time  necessary  to  prescribe 
for  the  ownership  of  property  is  diflFerent,  accordingly  as  the  prop- 
erty is  immovable  or  movable. 


Lex  fori  regulates.  7  X.  S.  109,  Union 
Cotton  Mig.  Co.  vs.  LobdeU. 

No  prescription  can  be  acqaired  by  tres- 
passers upon  the  pubUc  lands.  4  How.  186, 
Joordan  vs.  Barrett  et  al. 

Nor  of  lands  before  the  patent  issues. 
132  11.  8.  239,  Redfleld  vs.  Parks;  6  Peters. 
666,  Lindseyetal.  vs.  Lessee  of  Miller;  13 
Wal.  92,  Gibson  vs.  Chouteau;  6  Wal.  142; 
98  U.  S.  486,  U.  S.  vs.  Thompson. 

One  who  does  not  possess  as  owner  can 


not  acquire   by   prescription.     1    R.    41, 
Wafer  vs.  Pratt. 

Just  title,  11  R.  529,  Sandoz  vs.  Gary. 

Bankruptcy  where  land  was  sold  for 
taxes  and  held  adversely  by  assignee  for 
two  years,  right  barred  in  hands  of  as- 
signee. 122  U.  S.  214,  Wisner  vs.  Brown 
et  al. 

Sheriff's  Tax  Sale.— When  a  basis  of 
prescription.  142  U.  S.  664,  Bird  vs.  Ben- 
lisa. 


Art.  3473  [3436].  Id.  Immovables.  The  ownership  of  im- 
movables is  acquired  by  a  longer  or  shorter  time,  accordingly  as 
the  possessor  has  been  in  good  or  bad  faith,  as  laid  down  in  the 
following  paragraph. 

4  N.  S.  213,  Frique  vs.  Hopkins;  10  M.  436,  Font  et  ux.  vs.  Metoyer. 


A  prescriptive  title  may  be  lost  by  aban- 
donment.   36  A.  406,  Randolph  vs.  Laysard. 

One  who  holds  as  owner,  peaceably, 
public  and  uninterrupted  possession  for 
ten  years  of  an  immovable  which  he  has 
acquired  from  one  apparently  real  owner, 
bona  fide   and  under   title   translative   of 


propertv,  acquires  by  prescription.    30  A. 
935,  Wells  vs.  Wells. 

Where  donee  sells,  being  duly  author- 
ized by  her  husband,  the  donor,  he  is 
estopped  from  revoking  donation.  26  A. 
449,  Wade  vs.  Eames. 


Art.  3474  [3437].  Id.  Id.  Possessor  in  Good  Faith  with 
Just  Title ;  Ten  Years.  Immovables  are  prescribed  for  by  ten 
years,  when  the  possessor  has  been  in  good  faith  and  held  by  a 
just  title  during  that  time. 

(Amended)  3478;  10  A.  327;  14  A.  230;  47  A.  92,  Burney  vs.  Lu deling;  43  A.  966 
Tutor  vs.  Broussard. 


Possession  animo  domini  forms  the  basis 
of  the  ten  and  thirty  years  prescription,  and 
it  must  be,  in  its  commencement,  a  corporeal 


possession. 
Abadie. 


48  A.   587,   Chamberlain    vs. 


Art.  3475  [3438].  Id.  Id.  Possessor  Without  Title, 
Thirty  Years.  Immovables  are  prescribed  for  by  thirty  years 
without  any  title  on  the  part  of  the  possessor,  or  whether  he  be  in 
good  faith  or  not. 

3499;3548;C.  N.  2262. 

Art.  3476   [3440].    Id.  Movables;  Three  Years.    The 

ownership  of  movables  is  prescribed  for  after  the  lapse  of  three 
years. 
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Art.  3477  [3441].  Rules.  The  rules  concerning  each  of 
these  species  of  prescription  form  the  subject  of  the  three  following 
paragraphs. 


Vindicatio  in  libertatem,    6  Sav.  411. 


I 


§1. 


OF  THE  PKESCRIPTION  OF  TEN  YEARS. 


Art.  3478  [3442].  Possessor  in  Good  Faith  and  by 
Just  Title.  He  who  acquires  an  immovable  in  good  faith  and  by 
a  just  title,  prescribes  for  it  in  ten  years. 

(Amended);  603;  3474;  C.  N.  2266;  3  Toul.  256,  268,  476, 477 ;  4  Tool.  300,  304, 
805;  7  Toul.  716,  716;  8  Toul.  226;  9  Toui.  645;  UO  Toul.  620;  18  Toul.  72,  80;  12  R.  553; 
10  A.  330;  12  A.  151;  16  A.  343;  41  A.  868,  Green  vs.  Moore. 


Sheriff's  tax  sale,  when  a  basis  of  pre- 
scription.   142  U.  S.  664,  Bird  vs.  Benlissa. 

Bankruptcy*  Land  bought  for  taxes  pre- 
scribed against  assignee  m  two  years.  122 
U.  S.  214,  Wisner  vs.  Brown  et  al. 

Five  years'  prescription  of  property 
bought  at  sheriff  or  auctioneer's  sale.  2  R. 
377,  Drouet  vs.  Bice. 

Sale  under  concurrent  mortgage  only  ex- 
tinguishes mortgage  pro  tanto.  Balance 
must  be  left  in  hands  of  purchaser.  16  L. 
170,  Pepper  et  al.  vs.  Dunlap;  6  A.  313, 
Scott  vs.  Featherston. 

Tax  sale  of  property  of  an  unknown 
owner  ^v^s  three  years'  prescription.  45 
A.  485,  Robertson  vs.  Williams. 

See  32  A,  912,  Lague  vs.  Boagni;  15  A. 
15,  Woolfolk  vs.  Fonbene;  28  A.  537,  De- 
laroderie  vs.  Hillen;  43  A.  441,  Breaux  vs. 
Negrotto,  Jr. 

Just  title.    11  R.  629,  Sandoz  vs.  Gary. 

Particular  legacy  a  good  title.  4  R.  170, 
Sickles  vs.  Nettles;  12  A.  6,  Griffon  vs. 
Blanc;  39  A.  317,  Spencer  vs.  Lewis. 

For  this  prescription  a  judgment,  Ji,  fa. 
and  sheriff's  sale  is  sufficient.  2  R.  468, 
Walden  vs.  Canfleld. 


This  prescription  does  not  apply  to  sim- 
ulated sales.    8  A.  464,  Decuir  vs.  Veazey. 

Parol  proof  admissible  to  defeat  or  sus- 
tain prescription.  2  R.  72,  Kittredge  vs. 
Landry. 

One  who  purchases  only  the  '*  right,  title 
and  interest'^  can  not  plead  the  prescription 
of  ten  or  twenty  years.  10  R.  80.  Thomas 
vs.  Kean;  3  R.  220,  Eastman  vs.  Belller. 

Troplong  thinks  the  prescription  of  ten 
vears  defeats  the  condition  in  a  sale.  Trap. 
Vente,  n.  57. 

Ahient  In  the  Roman  law  means  out  of  tbe 
province.    Mack.  82,  Sec.  143. 

Ten  years  is  the  prescription  of  a  private 
alley-way.  34  A.  615,  Thompson  vs. 
Meyers. 

Ambiguity  or  obscurity  are  construed 
against  the  seller.  Sale  by  metes  and 
bounds.    43  A.  966,  Tutor  vs.  Broussard. 

Titles  from  acts  sufficient  in  form  to 
transfer  immovables  in  good  faith  with  pos- 
session, suffices  for  ten  year  prescription. 
49  A.  580,  Meibaum  vs.  Brennan;  40  A.  &4o. 
Beer  vs.  Leonard. 


Art.  3479  [3445].  Id.  Essentials  to  Ten  Years  Pre- 
scription. To  acquire  the  ownership  of  immovables  by  the  spe- 
cies of  prescription  which  forms  the  subject  of  the  present  para- 
graph, four  conditions  must  concur: 

1.  Good  faith  on  the  part  of  the  possessor. 

2.  A  title  which  shall  be  legal,  and  sufficient  to  transfer  the 
property. 

3.  Possession  during  the  time  required  by  law,  which  posses- 
sion must  be  accompanied  by  the  incidents  hereafter  required. 
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4.  And  finally  an   object  which  may   be   acquired   by   pre- 
scription. 

3451;  8452;  3437;  508;  3  M.  458;  7  M.  406;  3.  N.  S.  458;  5  L.  240;  16  L.  106,  56G;  3 
R.  220;  4  R.  201 ;  40  A.  S47,  Beer  ts.  Leonard. 


Is  a  judgment  a  just  title?  Trop.  Pres., 
n.  883,  Tax  title;  88  A.  209,  Barrow  vs. 
Wilson. 

Title   subject   to   riglit  of    redemption. 

Error  in  regard  to  legality  of  title,  does 
not  give  possessor  the  riglit  to  prescribe. 
1846,  No.  8. 

Knowledfl:e  that  the  title  is  in  dispute. 
80  A.  576,  I^edonx  ts.  Burton. 

Lfgacy  of  a  particular  thing  is  a  just  title. 
4  R.  170,  Sides  vs.  Nettles. 

Rents  and  revenues  follow  possession  and 
action.  38  A.  1178.  1179,  Walling  Heirs  vs. 
Morefleld. 

The  omnif  cat/M.  14  A.  175,  Bisland  vs. 
Provosty ;  85  A.  780,  Gillaspie  vs.  Bank. 


Judgment  fl.fa,  and  sheriff's  deed  a  just 
title.  3  A.  8,  Leduf  vs.  Bailly;  24  A.  251, 
Walworth  vs.  Stevenson. 

Judicial  sale  must  be  accompanied  by 
judgment  and  execution.  8  A.  138,  Dede 
vs.  Boguille. 

Petitory  action  combined  with  one  for 
partition.  41  A.  1023,  LeBlanc  vs.  Robert- 
son. 

Good  faith  necessary  to  support  prescrip- 
tion of  ten  years.  31  A.  653,  Spivey  vs. 
Witeon. 

Civil  possession  will  complete  a  corporal 
one.    16  L.  7,  WUcoxon  vs.  Rogers. 

Title  ^*  valid  in  point  of  form,''  means 
one  with  no  patent  defect.  38  A.  885,  Pat- 
tlson  vs.  Maloney. 

Possession  must  have  been  uninterrupted 
and  continuous.  87  A.  250,  Lane  vs.  Cam- 
eron and  Kraft  vs.  Machen  (consolidated). 


Art.  3480  [3446].  Good  Faith.  The  good  faith,  spoken 
of  in  the  preceding  article,  is  defined  in  the  chapter  which  treats  of 
possession. 

3451;  1  Browne's  Civil  Law,  247;  48  A.  690,  Chamberlain  vs.  Abadle. 

Art.  3481  [3447].  Id.  Prescription  of.  Good  faith  is 
always  presumed  in  matters  of  prescription ;  and  he  who  alleges 
bad  faith  in  the  possessor,  must  prove  it. 

603;  1460;  847;  C.  N.  2268;  Poth.  Pres.,  n.  36;  46  A.  331,  Ford  vs.  MIUp;  159  U. 
S.  66,  Texand  Pacific  Railway  vs.  Smith 


So  where  suit  Is  pending  In  another  State, 
knowledge  must  be  shown  to  constitute  bad 
faith.    6  A.  767,  Rhlnehart  vs.  Doswell. 

At  common  law  vendee  In  a  quit  claim 
deed  may  a'so  show  good  faith.  148  U.  S. 
21,  Moelle  vs.  Scherwood. 


Good  faith  In  matters  of  prescription  Is 
presumed ;  bad  faith  must  be  proved.  30  A. 
935,  Wells  vs.  Wells. 


Art,  3482  [3448].  Id.  At  Commencement  of  Posses- 
sion. It  is  sufl&cient  if  the  possession  has  commenced  in  good  faith ; 
and  if  the  possession  should  afterwards  be  held  in  bad  faith,  that 
shall  not  prevent  the  prescription. 

38  A.  209,  Barrow  vs.  Wilson;  C.  N.  2269;  14  Toul.  267;  41  A.  649,  Montgomery  vs. 
Whitfield;  15  L.  579,  Devall  vs.  Choppln. 


If  Intermediate  possessor  hold  In  bad 
faith  this  does  not  prevent  prescription.  16 
L.  578. 

By  the  Roman  law  the  party  began  to  be 
a  possessor  In  bad  faith  from  the  contes- 
tatlo  litis.    6  Savlgny,  85. 


Male  fides  superventens  non  nocet.  Mack, 
145,  Sec.  291 ;  L.  41,  T.  4;  L.  41,  T.  3,  1.  13. 

Heir  or  universal  succegsor.  Mack.  146, 
Sec.  291. 
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Art.  3483  [3449].  Just  Title.  To  be  able  to  Acquire  by  the 
species  of  prescription  mentinoned  in  this  paragraph,  a  legal  and 
transferable  title  of  ownership  in  the  possessor  is  necessary  ;  this  is 
what  is  called  in  law  a  just  title. 


15  L.  567. 

Where  the  law  makes  the  title  of  usufruct 
only  as  in  case  of  a  conflscation  sale,  it  will 
not  support  the  prescription,  though  ap- 
parently title  be  absolute.  30  A.  590,  Pen- 
dergast  vs.  Schvatz. 


Kz  parte  order  putting  heirs  in  posses- 
sion is  not  such  title'as  will  support  ten 
years*  prescription.  85  A.  42-1,  Succession 
of  Lampton. 


Art.  3484  [3450].  Id.  Believed  to  Be  Legal.  By  the  term 
just  title^  in  case  of  prescription,  we  do  not  understand  that  which 
the  possessor  may  have  derived  from  the  true  owner,  for  then  no 
true  prescription  would  be  necessary,  but  a  title  which  the  posses- 
sor may  have  received  from  any  person  whom  he  honestly  believed 
to  be  the  real  owner,  provided  the  title  were  such  as  to  transfer  the 
ownership  of  the  property. 

42  A.  113,  Brinkman  TS.  Huggle;48A.  1249,  Cucullu  vs.  Bilgery;  11  R.  629;6N- 
S.  842,  Milllgan  vs.  Hargrove;  Schmidt  Civil  Law,  n.  197;  8  A.  8,  Ledul  vs.  Bailly. 


Does  a  judgment  form  %)u»t  title,  Trop. 
Pres.  419,  Art.  888. 

Such  title,  though  affected  by  relative 
nullities,  is  good  for  purpose  of  prescrip- 
tion.   15  L.  588,  Devall  vs.  Choppin. 

Tax  sale  under  invalid  assessment  is  in- 
sufficient to  maintain  prescription.  85  A. 
1086,  Hickman  vs.  Dawson. 

Judgment  rendered  without  citation  In 
attachment  does  not  protect  purchaser  at 
sheriff's  sale.  24  A.  251,  Walworth  vs. 
Stevenson;  8  A.  138,  Dede  vs.  Boguille. 

Definition.  38  A.  836,  Huyghe  vs.  Brink- 
man. 


What  is  a  commercial  title? 
353,  Irving  vs.  Campbell. 


121  N.  Y. 


Possessor  is  in  good  faith  if  defect  de- 
hors the  title.  27  A.  596,  Hall  A  Turner 
vs.  Mooring. 

Sale  only  of  right,  title  and  interest  doea 
not  confer  a  just  title.  8  R.  224,  Eastman 
vs.  Beiller. 

Just  title.  42  A.  110,  Brinkman  vs. 
Huyghe. 

An  apparently  valid  tax  title  will  sup- 
port the  prescription.  38  A.  209,  Barrow 
vs.  Wilson;  87  A.  417,  Giddens  vs.  Mobley; 
38  A.  885,  Pattison  vs.  Maloney;  49  A.  580, 
Meibaum  vs.  Brennan. 

Le  titre  (titalus  ad  acquirendum  habilis) 
est  la  cause  qui  rend  une  acquisition  legale- 
ment  efficace.  Le  moyen  ou  mode  d^acqu^- 
rir  (modus  acquirendi)  est  le  fait  m£me  par 
lequel  Tacquisition  se  consomme.  1  Zaeh. 
149. 


Art,  3485  [3451].  Id.  Sufficient  in  Terms  to  Transfer 
Title.  And  in  this  case,  by  the  phrase  transfer  of  the  ownership 
of  the  property^  we  understand  not  such  a  title,  as  shall  have  really 
transferred  the  ownership  of  the  property,  but  a  title  which  by  its 
nature,  would  have  been  sufficient  to  transfer  the  ownership  of  the 
property,  provided  it  had  been  derived  from  the  real  owners,  such 
as  a  sale,  exchange,  legacy  or  donation. 

Thus,  prescription  could  not  be  acquired  under  a  title  result- 
ing from  a  lease  or  loan,  because  these  contracts  do  not  transfer  the 
owTiership  of  the  property. 


30  A.  935,  Wells  vs.  Wells;  42  A.  113,  Brinkman  vs.  Huyghe. 
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Art.  3487. 


Titles  are:  Ist,  universal  or  particular; 
2d,  onerous  or  lucrative ; 
3d,  inter  vivos  or  mortis  causa.    1  Zach. 
149. 

Where  taxpayer  is  divested  at  tax  sale 
and  rebuye,  a  fair  presumption  is  raised  of 


intention  to  clear  the  land  of  some  incum- 
brance. Such  proceedings  leave  the  title 
where  it  was.  41  A.  654,  Montgomery  vs. 
Whitfield. 

Where  title  is  null,  from  defect  disclosed, 
it  forms  no  basis  for  prescription.    Ibid, 


Art.  3486  [3452].  Id.  Requisites  of.  It  is  necessary 
besides : 

1.  That  the  title  be  valid  in  point  of  form ;  for  if  the  posses- 
sion commenced  by  a  title  void  in  that  respect,  it  can  not  serve  as  a 
foundation  for  prescription. 

2.  That  the  title  be  certain ;  thus,  every  possessor,  who  can  not 
fix  exactly  the  origin  of  his  possession,  can  not  prescribe. 

3.  That  the  title  be  proved ;  for  as  it  consists  in  a  fact,  it  is  not 
presumed,  and  every  man  who  founds  his  title  on  a  written  instru- 
ment must  produce  it,  or  prove  the  contents,  if  it  be  lost. 

608;  41  A.  1027,  Iveblanc  vs.  Robertson;  49  A.  194,  Ogden  vs.  University;  3  R.  223, 
Eastman  vs.  Beiller;  7  M.  203,  Lynch  vs.  Postlewaite;  42  A.  113,  Briokman  vs.  Huyghe; 
10  M.  436;  4  N.  S.  213;  5  L.  240;  10  L.  283,  Reeves  vs.  Fowles;  Trop.  Pres.  n,  883. 


Sale  of  riffhts  is  not  enough. 
Avery  vs.  Allain. 


11  R.  486,     Devall  vs.  Choppln;  12  A.  6,  Griffon  vs. 
Blanc. 


Particular  legatee  under  a  will  is  a  pos- 
sessor in  good  nith.  4  R.  170,  Sides  vs. 
Nettles. 

Good  faith  of  one  possessor.     15  L.  566, 


Judgment,  execution  and  sale  suffice  for 
a  good  title.   2  R.  468,  Walden  vs.  Canlield. 

If  ancestor  is  in  bad  faith  the  heir  is  also. 
Trop.  Pres.,  n.  932. 


Art«  3487  [3453 J.  Kind   of  Possession   Required.    To 

enable  one  to  plead  the  prescription  treated  of  in  this  paragraph, 
it  is  necessary  that  the  possession  be  distinguished  by  the  follow- 
ing incidents : 

1.  That  the  possessor  shall  have  held  the  thing  in  fact  and 
in  right,  as  owner ;  when,  however,  it  is  only  necessary  to  com- 
plete a  possession  already  begun,  the  civil  possession  shall  suffice, 
provided  it  has  been  preceded  by  the  corporal  possession. 

2.  That  the  possession  shall  have  been  continuous  and  unin- 
terrupted, peaceable,  public  and  unequivocal ;  a  clandestine  pos- 
session would  give  no  right  to  prescribe ;  but  he  who  possesses  by 
virtue  of  a  title  can  not  be  considered  as  a  clandestine  possessor, 
for  his  title  leads  to  the  supposition  that  the  possession  com- 
menced in  good  faith,  and  that  is  sufficient  to  enable  him  to  plead 
prescription. 

41  A.  1027,  LeBlanc  vs.  Robertson; '49  A.  582,  Meibaum  vs.  Brennan ;  48  A.  590, 
Chamberlain  vs.  Abadie;  C.  N.  2229;  4  L.  274,  Fletcher's  Heirs  vs.Cavalier. 

To  authorize  recovery  by  prescription 
date  of  commencement  must  be  shown.  11 
R.  56,  Prevost  et  al.  vs.  Ellis. 


Civil  possession  will  complete  corporeal 
possession  already  begun.  15  L.  230,  Ellis 
vs.  Prevost ;  16  L.  6,  Wilcoxon  vs.  Rogers. 

Where  vendor  and  vendee  live  in  same 
house^  possession  follows  title.  1  R.  41, 
Wafer  vs.  Pratt;  11  R.  533,  Wederstrandt 
vs.  Marsch. 


1.  Possession  must  be  as  owner;  hence 
cities  can  not  acquire  prescription  titles  to 
batture  under  Art.  863.  39  A.  282,  Heirs  of 
Leonard  vs.  Baton  Rouge ;  36  A.  374,  Davis 
vs.  Young. 
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Art,  3488  [3454].  Presumption  of  Possession  as  Owner. 

As  to  the  fact  itself  of  possession,  a  person  is  presumed  to  have 
possessed  as  master  and  owner,  unless  it  appears  that  the  posses- 
sion began  in  the  name  of  and  for  another. 

(Amended)  C.  N.  2230;  Poth.  Pres.,  n.  17i. 
Evidence.    2250,  3492.  | 

Art.  3489  [3455].  Possession  Commenced  for  Another. 

When  a  person's  possession  commenced  for  another,  it  is  supposed 
to  continue  always  under  the  same  title,  unless  there  be  proof  to 
the  contrary. 

3492,  3527,  3514;  C.  N.  2231  (lit.):  14  A.  230;  10  Toul.  59;  Poth.  Pres.,  n.  172. 

Art.  3490  [3456].  Precarious  Possession.  The  circum- 
stance of  having  been  in  possession  by  the  permission  or  thfough 
the  indulgence  of  another  person,  gives  neither  legal  possession 
nor  the  right  of  prescribing. 

Thus,  those  who  possess  precariously,  that  is,  by  having 
prayed  the  master  to  let  them  have  the  possession,  do  not  deprive 
him  thereof,  but,  possessing  by  his  consent,  they  possess  for  him. 

2235;  C.N.  2232. 


Nemo    sihi    ipse    causam    mutare   potest. 
Mack.  128,  Sec.  244. 

Pledge  can  not  be  acquired  by  prescrip- 
tion.   3175. 


One  holding  under  a  simulated  title  can 
not  prescribe.  31  A.  653,  Spivej  ▼•.  Wilson. 

Precarious  possessors  can  not  prescribe. 
36  A.  374,  Davis  vs.  Young. 


Art.  3491  [3457]  •  Possession  by  Violence.  A  possession 
by  violence,  not  being  legal,  does  not  confer  the  right  of  prescrib- 
ing. 

The  right  only  commences  when  the  violence  has  ceased. 

C.  N.  2233  (lit.) ;  10  A.  656;  L.  43,  T.  17, 1.  1,  Sec.  9. 

Art-  3492  [3458].  Presumption  of  Continuance  of  Pos- 
session. The  actual  possessor,  when  he  proves  that  he  has 
formerly  been  in  possession,  shall  be  presumed  also  to  have  been 
in  possession  in  the  intermediate  time. 

3488;  C.  J^.  2234;  Poth.  Pres.,  n.  176,  177, 178. 

Probatis     extremis    prcesumttntnr     media,  I 
Marcadc  Pres.  279.  | 

Art.  3493  [3459].  Addition  of  Possession  by  Authors 
of  Title.  The  possessor  is  allowed  to  make  the  sum  of  posses- 
sion necessary  to  prescribe,  by  adding  to  his  own  possession  that 
of  his  author,  in  whatever  manner  he  may  have  succeededed  him, 
whether  by  an  universal  or  particular,  a  lucrative  or  an  onerous 
title. 

3481;  3479;  5  Sav.  368;  31  A.  638;  C.  N.  2235  (lit.) ;  Poth.  Possession,  n.  84;  Poth. 
Pres.,  n.  19, 112, 114, 115,  117, 118, 119, 120;  3  Toul.  542. 
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ART.  3307. 


Accessio  possessionum,  L.  44,  T.  3,  1. 14, 
§1;L.  44,  T.  3,1.  15,  §  1. 

The  possession  of  the  author  should  also 
be  In  good  faith.  10  M.  289,  Innis  vs. 
Miller. 


If  the  author  were  in  had  faith,  it  continues 
with  universal  legatee,  but  it  is  otherwise  of 
donations  and  legacies  by  particular  title. 
12  A.  6,  Griffon  vs.  Blanc;  3485;  3656,  No. 
29;  note  to  503. 


Art-  3494  [3460].  Author  of  Title ;  Who  Is,  By  the  word 
author  in  the  preceding  article,  is  understood  the' person  from  whom 
another  derives  his  right,  whether  by  a  universal  title,  as  by  suc- 
cession, or  by  particular  title,  as  by  sale,  by  donation,  or  any  other 
title,  onerous  or  gratuitous. 

Thus,  in  every  species  of  prescription,  the  possession  of  the 
heir  may  be  joined  to  that  of  the  ancestor,  and  the  possession  of  the 
buyer  to  that  of  the  seller. 

Art.  3495  [3461].  Id.  Continuity  Required.  But  to  enjoy 
this  advantage,  the  different  possessions  must  have  succeeded  each 
other  without  interval  or  interruption. 

Art.  3496  [3462].  Id.  When  Titles  Are  Continuous. 

We  do  not  consider  as  an  interval  between  two  possessions,  that 
which  takes  place  between  the  decease  of  the  testator  and  the 
acceptance  of  the  succession  by  the  heir ;  the  possession  of  the 
deceased  being  considered  in  law  as  continued  in  the  person  of  his 
heir. 

45  A.  811,  Kernan  vs.  Baham. 

Art.  3497  [3463].  Thing  Prescriptible  flust  be  Alien- 
able. The  last  condition  required  for  prescription  is,  that  the 
thing,  which  is  the  object  of  it;  be  susceptible  by  its  nature  of 
alienation,  and  the  alienation  of  which  is  not  prohibited  by  law. 

(Amended)  3457  and  notes. 

Art.  3498  [3464].  Extent  of  Possession.  When  a  person 
has  a  title  and  possession  conformably  to  it,  he  is  presumed  to 
possess  according  to  the  title  and  to  the  full  extent  of  its  limits. 

47  A.  404,  Handlin  vs.  Lumber  Co. 


§11. 


OF  THE  PRKSCBIPTION  OF  THIRTY  YEARS. 


Art.  3499  [3465],  Thirty  Years'  Possession.  The  own- 
ership  of  immovables  is  prescribed  for  by  thirty  years  without  any 
need  of  title  or  possession  in  good  faith. 

3475;  3548;  1031 ;  3  M.  113,  Pizerat  vs.  Meuillan's  Heirs;  3  X.  S.  11,  Broassard  vs. 
Dahamel;  C.  N.  2262;  2  Sav.  422;  12  M.  635;  24  A,  241,  452. 
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Time  immemorial.  4  Say.  485,  C.  C.  730. 

Digging  a  canal  and  cutting  timber  not 
sufficient  evidence  of  poMeesion  animo 
dominii  to  sustain  prescription  longi  tern- 
ports,    12  M.  17,  Macarty  vs.  Foucher. 

Thirty  years'  possession  all  that  is  neces- 
sary in  this  prescription.  15  L.  580,  Devall 
vs.  Cnoppin. 

Present  or  absent,  possession  must  be 
continuous,  interrupted,  public,  unequivocal 
and  animo  domini.  11  R.  529,  Sandoz  vs. 
Gary. 

By  the  Roman  law  an  action  was  not 
prescribed  after  the  litis  eontestatio  until 
forty  years  from  the  last  act  of  proceedure. 
Mack.  110,  §  210,  n.  2. 

Where  two  persons  are  in  possession  and 
one  has  title,  the  possession  is  considered 
as  the  latter's;  possession  follows  title.  15 
A.  119,  Pearson  vs.  Pearson. 

Judgments  were  formerly  prescribed  by 
thirty  years.  2  A.  406,  Louisiana  State 
Bank  vs.  Barrow. 


Woodland  possessed  by  building  cabin  on 
it.    87  A.  754,  Green  Bros.  vs.  Witherspoon. 

Possession  as  owner.  39  A.  1033,  City  of 
New  Orleans  vs.  Shakspeare. 

Parol  admissible  to  establish  possessioD 
of  claimant  and  his  authors  during  thirty 
years.    31  A.  538,  Durel  vs.  Tennison. 

As  against  public  servitudes  no  rights  can 
be  acquired  by  possession.  11  A.  699, 
Delord  vs.  New  Orleans;  10  A.  54,  Kennedy 
vs.  Municipality  No.  2;  11  A.  148,RemyT8. 
Municipality  No.  2. 

Tax  titles.  Three  years*  prescription.  39 
A.  403,  Barrow  vs.  Wilson;  43  A.  791, 
Martin  vs.  Langenstein;  45  A.  492,  Robin- 
son vs.  Williams. 

Boundaries  may  be  prescribed,  when. 
852;  12  A.  730,  Gray  vs.  CouvUlon;  6  A. 
382,  Frederic  vs.  Brulard. 

Where  vendor  remained  in  possession  30 
years  as  against  vendee,  no  title.  45  A. 
398,  Roe,  Widow  of  Greene,  vs.  Heirs  of 
Bundy. 


Art.  3500  [3466].  Requisites  in  Possession.  The  pos- 
session on  which  this  prescription  is  founded  mifet  be  continuous 
and  uninterrupted  during  all  the  time ;  it  must  be  public  and  une- 
quivocal, and  under  the  title  of  owner. 


(Amended)  C.  N.  2229;  10  A.  330. 


Possession  as  owner. 
Pratt. 


1  R.  41,  Wafer  vs. 


Offer  by  possessor  to  purchase  bein^c 
recognition  of  title  in  another  interrupts 
prescription.    36  A.  374,  Davis  vs.  Young. 


Acknowledflpnent  at  any  time  darinf 
thirty  years  that  possession  is  not  as  owner 
defeaU  the  plea.  39  A.  1033,  City  of  New 
Orleans  vs.  Shalupeare. 


Art.  3501  [3467].  Preservation  of  Acquired  Possession. 

The  possession  necessary  for  this  species  of  prescription,  when  it  has 
commenced  by  the  corporal  possession  of  the  thing,  may,  if  it  has 
not  been  interrupted,  be  preserved  by  external  and  public  signs, 
announcing  the  possessor's  intention  to  preserve  the  possession  of 
the  thing,  as  the  keeping  up  of  roads  and  levees,  the  payment  of 
taxes,  and  other  similar  acts. 

IDA.  618;  12  A.  203. 

Act  of  corporal  possession,  such  as  fell- 
ing trees,  not  necessary.  37  A.  751,  Green 
Bros.  vs.  Witherspoon. 

Art.  3502  [3468].  Id.  By  Works,   Houses,  etc.  A  man 

may  even  retain  the  civil  possession  of  an  estate,  sufficient  to  pre- 
scribe, so  long  as  there  remain  on  it  any  vestiges  of  works  erected 
by  him,  as,  for  example,  the  ruins  of  a  house. 

3429;  13  L.  230,  Ellis  vs.  Prevost. 
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Of  Prescription.  Art.  3508. 

Art.  3503  [3469].  Extent  of  Possession.  How  favorable 
soever  prescription  may  be,  it  shall  be  restricted  within  just  limits. 
Thus,  in  the  prescription  of  thirty  years,  which  is  acquired  without 
title;  it  extends  only  to  that  which  has  been  actually  possessed  by 
the  person  pleading  it. 

Art.  3504  [3470].  Continuous,  Apparent  Servitudes.  A 

continuous  apparent  servitude  is  acquired  by  possession  and  the 
enjo3anent  of  the  right  for  thirty  years  uninterruptedly,  even  with- 
out a  title  or  good  faith. 

See  765,  797;  45  A.  404,  Roe  vs.  Bundj. 

3504  does  not  conflict  with  765.    765  re-  I  in  good  faith.    34  A.  573,  Kennedy  ys.  Sue- 
lates  to  cases  where  possession  is  acquired  |  cession  of  McCullom. 

Art.  3505  [3471].  Provisions  as  Ten  Years'  Prescrip- 
tion Applicable  Herein.  All  the  rules  established  in  the  preced- 
ing paragraph  with  regard  to  the  prescription  of  ten  years,  are 
applicable  to  the  prescription  of  thirty  years,  except  in  the  provi- 
sions contained  in  the  present  paragraph,  which  are  contrary  to  or 
incompatible  with  them. 

If  some  other  person  gets  possession.    5  I 
Sav.  368. 


§ni. 

OF   PRESCRIPTION  OF  MOVABLES. 

Art.  3506  [3472].-  Three  Years  Possession  Under  Just 
Title.  If  a  person  has  possessed  in  good  faith  and  by  a  just  title, 
as  owner,  a  movable  thing,  during  three  successive  years  without 
interruption,  he  shall  acquire  the  ownership  of  it  by  prescription 
unless  the  thing  was  stolen  or  lost. 

3422;  8510;  4  N.  8.  288;  11  R.  16;  20  A.  836;  Mo vablej  Three  Years,  3476. 

Ownership  of  stock  acquired  by  prescrip-  I  erty,  or  of  ten  years  without  title  or  good 
tion  of  three  years  if  possession  is  in  good  faith.  31  A.  224,  St.  Romes  ts.  Steam 
faith  and  under  title  translative  of  prop-  |  Cotton  Press  Co. 

Art.  3507  [3473].  Stolen  or  Lost  Things.  If,  however, 
the  possessor  of  a  thing  stolen  or  lost  bought  it  at  public  auction  or 
from  a  person  in  the  habit  of  selling  such  things,  the  owner  of  the 
thing  can  not  obtain  restitution  of  it,  without  returning  to  the  pur- 
chaser the  price  it  cost  him. 

2452;  C.N.  2280;  14  Toul.  124, 125, 126;  2  N.  S.  390;  11  R.  16;  2  A.  976. 

Art.  3508  [3474J .     Id.    Strayed  Animals  Legally  Sold. 

This  reclamation  on  the  part  of  the  owner,  even  by  reimbursing  the 
price,  is  not  allowed  against  a  person  who  has  purchased  strayed 
animals  which  have  been  sold  in  conformity  with  the  regulations 
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of  police,  or  other  movable  objects  lost  or  abandoned  which  are  sold 
by  authority  of  law,  although  he  has  not  possessed  them  during 
the  time  required  for  the  prescription  of  movables. 


22  A.  586. 

Action  to  dissolve  sale  for  non-payment 
of  price  governed  by  this  article.  38  A. 
764-766,  McKenzie  vs.  Bacon. 


Art.  3509  [3475].  Ten  Years'  Prescriptive  Title.  When 
the  possessor  of  any  movable  whatever  has  possessed  it  for  ten  years 
without  interruption,  he  shall  acquire  the  ownership  of  it  without 
being  obliged  to  produce  a  title  or  to  prove  that  he  did  not  act  in 
bad  faith. 

(Amended)  18  L.  589,  Russell  vs.  Favier  et  al. 

The  irregular  deposit  of  money  with  a  j  only  on  demand,  and  prescription  only 
bank  or  banker  is  subject  to  the  legal  un-  commences  from  such  demand.  34  A.  576^ 
derstandlng  that  the  money  will  be  payable  |  Brown  vs.  Pike. 


§  IV. 

OF  THE  CAUSES  WHICH  PREVENT  THE  PRESCRIPTION  TENDING  TO   THE  ACQUISITION  OF 

THE  OWNERSHIP  OF  PROPERTY. 


Art.  3510  [3476].  Persons  Who  Can  Not  Acquire  by 
Prescription.  Those  who  possess  for  others  and  not  in  their 
own  name,  can  not  prescribe,  whatever  may  be  the  time  of  their 
possession. 

Thus,  farmers,  tenants,  depositaries,  usufructuaries  and  all 
those  generally  who  hold  by  a  precarious  tenure  and  in  the  name 
of  the  owner,  can  not  prescribe  on  the  thing  thus  held. 

3441;  3489;  3513;  1  R.  41;  11  A.  212;  C.  N.  2236;  Poth.  Pos.,  n.  13,  15,  32  and  60: 
Pres.,  n.  172;  32  Laurent  322,  §309  and  §316;  Laurent  334,  §323;  30  A.  486,  Sou le  vs. 
Norwood;  14  A.  216,  Fuqua  vs.  Knighton;  33  A.  1178,  Walling  vs.  Morefleld;  3  L.  561, 
Gosselin  vs.  Abat;  32  A.  483,  Ins.  Co.  vs.  Pike,  Jr. 


Heir  can  not  plead  a  prescription  which 
his  ancestor  could  not  plead.  2  A.  406,  Lou- 
isiana State  Bank  vs.  Barrow. 

Usufructuary  can  not  demand  reimburse- 
ment for  sums  paid  until  termination  of 
usufruct,  and  prescription  does  not  run.  30 
A.  274,  Succession  of  Dougart. 

Prescription  does  not  run  in  favor  of  per- 
sons settling  on  public  lands  without  title. 
4  How.  184,  185,  Jourdan  vs.  Barrett. 

Immovables   constituting  dower  impre- 


scriptible during  marriage  unless  there  be  a 
separation  of  property.   2364. 

Prescription  as  to  municipalities.  17  Am. 
Law  Reg.  386,  City  of  Wheeling  vs.  Camp- 
bell. 

In  action  to  compel  depositary  to  return 
and  account,  prescription  begins  to  run  only 
from  date  of  demand  and  refusal  to  give 
account.  32  A.  483,  Southern  Mutual  Insur- 
ance Company  vs.  Pike. 

Debts  of  president  of  corporation  for 
funds  collected  for  it  prescribed  by  tep 
years  from  time  he  ceased  to  act.  Id. 


Art.  3511  [3477].  Id.  Heirs.  The  heirs  of  the  persons 
holding  under  the  tenures  mentioned  in  the  preceding  article,  can 
not  prescribe  any  more  than  those  from  whom  they  hold  such 
thing. 


3513;  C.  N.  2237;  4  Toul.  305. 
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Art.  3515. 


Art.  3512  [3478].  Id.  When  Right  to  Prescribe  Ac- 
crues to.  Notwithstanding  what  is  said  in  the  two  preceding  arti- 
cles, precarious  possessors  and  their  heirs  may  prescribe  when  the 
cause  of  their  possession  is  changed  by  the  act  of  a  third  person; 
as  if  a  farmer,  for  example,  acquires  from  another  the  estate  which 
he  rented.  For  if  he  refuse  afterwards  to  pay  the  rent,  if  he  de- 
clare to  the  lessor  that  he  will  no  longer  hold  the  estate  under 
him,  but  that  he  chooses  to  enjoy  it  as  his  own,  this  will  be  a 
change  of  possession  by  an  external  act,  which  shall  suffice  to  give 
a  beginning  to  the  prescription. 


Art.  3513  [3479].  Transferees  of  Persons,  Incompetent 

to  Prescribe.  Those  to  whom  tenants,  depositaries  and  such  other 
persons  having  only  a  precarious  possession,  have  conveyed  the 
same  by  a  title  capable  of  transferring  the  ownership  of  property, 
may  prescribe  for  the  same. 

43  A.  570,  Amet  V8.  Boyer;  3610;  C.  N.  2239  riit.) 

Executor  can  not  without  order  of  court 
cban;!:e  the  nature  of  his  possession.  5  A. 
643,  Bird  vs.  Succession  of  Jones. 


Art.  3514  [3480].  Prescription  Against  One's  Own  Title. 

One  can  not  prescribe  against  his  own  title,  in  this  sense;  that  he 
can  not  change  by  his  own  act  the  nature  and  the  origin  of  his 
possession. 

Thus,  he  whose  possession  is  founded  on  a  contract  of  lease 
which  is  adduced,  is  considered  as  always  possessing  by  the  same 
title,  and  can  not  prsecribe  by  any  length  of  time. 

3489:  C.  N.  2240;  4  Toul.  305;  Foth.  Pos.,  n.  34;  1  A.  320;  10  A.  542:  13  A.  605. 


Usufructuary  is  always  considered  pos- 
sessing by  the  same  title.  12  R.'210,  Hood 
vs.  Segrest. 

Tenant  can  not  dispute  lessor's  title  while 
in  possession.    37  A.  733,  Hanson  vs.  Allen. 


Executor  can  not  at  his  option  shift  posl 
tion  and  treat  succession  property  as  heir 
without  authorization  of  court.  38  A.  859, 
Townsend  vs.  Syl^es. 


Art.  3515  [3481],  Id.   Prescription  Beyond  Title.     The 

rule  contained  in  the  preceding  article,  is  to  be  understood  in  this 
sense,  that  a  man  can  not  prescribe  against  an  essential  part  of  the 
contract. 

Thus  the  creditor  on  an  annuity  can  not  prescribe  against  the 
right  of  redemption  ;  but  one  may  prescribe  beyond  his  title. 

So  also,  a  person  who  has  a  title  for  one-half  an  estate,  may 
prescribe  for  the  other  half ;  for  it  may  be  that  a  new  title  has  trans- 
ferred the  ownership  of  the  property  to  him,  or  that  he  has  acquired 
it  without  title  by  thirty  years'  possession. 
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§v. 


OF  THE  CAUSES  WHICH  INTERRUPT  PRESCRIPTION. 


Art.  3516    [3482].  Natural   and    Legal  Interruption. 

There  are  two  modes  of  interrupting  prescription  ;  that  is,  by  a 
natural  interruption,  or  by  a  legal  interruption. 

C.  N.  2242  (substantial)  ;Poth.  Pres.,  n.  38;  Poth.  Obllg.,  n.  693;  L.  41.  T.  3;  12  L 
4^;  17  L.  213;  6R.  142. 


The  acknowled^cmci^t  required  in  an  intri- 
cate account  is  more  than  a  mere  assertion 
bj  the  debtor  that  he  will  look  into  it.  36  A. 
407,  408,  Schultz  vs.  Hougton. 

Prescription  against  the  fisc,  the  State 
and  the  church,  liack,  110,  Sec.  210. 


Although  a  debt  is  barred  by  limitation 
the  lien  on  land  held  not  barred  in  chancery. 
113  U.  S.  767,  Hardin  vs.  Boyd. 

If  the  time  has  elapsed,  onus  probandi  on 
the  obligee  to  show  interruption.  21  A. 
273, 276,  Boyle  &  Co.  vs.  KittredgeA  Ewing; 
19  A.  62,  White  et  al.  vs.  Blanchard  etal. 


Art.  3517  [3483].  Natural  Interruption.  A  natural 
interruption  is  said  to  take  place  when  the  possessor  is  deprived  of 
the  possession  of  the  thing  during  more  than  a  year,  either  by  the 
ancient  proprietor  or  even  by  a  third  person. 

C.  N.  2243  (lit.) ;  3  Toul.  531 ;  Poth.  Pres.,  n.  39,  49. 

Aft.  3518  [3484].  Legal  Interruption  by  Suit.  A  legal 
interruption  takes  place,  when  the  possessor  has  been  cited  to 
appear  before  a  court  of  justice,  on  account  either  of  the  ownership 
or  of  the  possession ;  and  the  prescription  is  interrupted  by  such 
demand,  whether  the  suit  has  been  brought  before  a  court  of  com- 
petent jurisdiction  or  not. 

(Amended)  C.  N.  2244,  2246;  3  N.  S.  715,  Lafon's  Heirs  vs.  Executors;  13  L.  274, 
Pratt  vs.  Pratt's  Curator;  Poth.  Pres.,  n.  51 ;  Poth.  Oblig.,  n.  697;  4  L.  4J7;  10  A.  485;  11 
A.  503;  14  A.  612;  21  A.  155;  22  A.  501 ;  23  A.  214;  24  A.  223. 


Voluntary  abandonment.  25  A.  119, 
Locke  vs.  Bary ;  8  L.  282,  Pratt  vs.  Pratt's 
Curators;,  10  A.  331 ;  7  A.  523. 

Filing  bill  in  chancery  interrupts  pre- 
scription. 121  U.  S.  27,  Richmond  vs. 
Irons;  24  How,  569;  3  Sumner, 486;  6  Simon 
Chy.,  62. 

Contestatio  litis  without  citation.  13  A. 
63,  67,  Barrow  vs.  Shields. 

Though  the  parties  to  the  suit  are  not  ex- 
actly the  same,  yet  if  they  are  substantially 
it  suffices  to  interrupt  prescription.  1  R. 
394,  Bell  vs.  Mix. 

Order  of  seizure  and  sale  does  not  inter- 
rupt prescription.  16  L.  254,  Harrod  vs. 
Voorhies. 

Order  of  seizure  and  sale  interrupts  pre- 
scription. 33  A.  309,  Cloutier  et  al.  vs. 
Lemee,  etc. 

The  notice  in  seizure  and  sale  is  consid- 
ered a  citation.  Ibid,  22  A.  152,  Hebert  vs. 
Chastant;  4  A.  822,  Stanbrough  vs.  McCall; 
33  A.  846,  Satterly  vs.  Morgan;  45  A.  1461, 


Lukis  vs.  Allen;  20  A. 
vs.  Lee. 


192,  Walker  &  Co. 


Quae  temporalia  sunt  ad  agendum  perpetua 
sunt  ad  exciprendum,  23  A.  68,  Lastrapes 
vs.  Roquet. 

Note  given  commission  merchant  to  be 
discounted,  and  contract  to  furnish  money 
prevent  prescription  from  running  on  the 
account.    41  A.  235,  Kelly  vs.  Devall. 

While  suit  is  pending  against  sheriff  for 
acts  done  by  deputy,  prescription  is  sus- 
pended and  sheriff  has  two  years  thereafter 
for  his  suit  against  deputy.  19  A.  457, 
Simpson  vs.  Lewis. 

Where  prescription  is  interrupted  by 
citation  it  does  not  begin  again  until  suit 
is  ended.  29  A.  298,  Turner,  Wilson  &  Co. 
vs.  McMain. 

Prescription  runs  a^inst  the  State.  512; 
9  A.  137,  Pepper  vs.  Dunlap;  30  A.  1262, 
Succession  of  Zacharie;  23  A.  570,  Graham 
vs.  Tignor;  5  Sav.  278;  1,  Part.  373,  T.  29, 1. 
6;  Trop.  Pres.  116,  §183;  C.  7,  T.  29,  Const. 
6;  L.  49,  T.  14,  1.  1,  §2. 
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Art.  3518. 


Partner  liquidating  suspends  prescrip- 
tion.   136  U.  S.  621,  Riddle  vs.  Whitehill. 

Contra  non  valentemy  etc.  Examples  5 
8av.  409. 

From  each  interruption  prescription  must 
run  de  novo,    2  M.  82,  Riviere  vs.  Spencer. 

A  curator  credited  himself  with  a  sum 
exceeding  the  assets  of  the  estate.  On  op- 
position it  was  decided  that  the  claim,  in 
so  far  as  it  exceeded  the  assets,  was  pre- 
scribed, but  it  was  held  on  appeal  that  the 
claim  was  an  entire  one  and  could  not  be 
prescribed  in  part.  11  B.  183,  Succession 
of  Durnford. 

Suit  in  another  State  interrupts  prescrip- 
tion.   6  A.  767,  Rhinehart  vs.  Doswell. 

Suit  by  a  partner  or  co-owner  will  inter- 
rupt prescription.  17  L.  213,  Flower  vs. 
O'Connor;*  36  A.  847,  Blank  vs.  Dupree; 
83  A.  848,  Satterleevs.  Morgan;  40  A.  109, 
Becnel  vs.  Waguespack. 

Acknowledgement  of  service  of  petition 
and  citation  by  curator  ad  hoc  will  interrupt 
prescription.  31  A.  543,  Bartlett  vs. 
Wheeler. 


Surrender  interrupts  prescription. 
366,  West  vs.  His  Creditors. 


1  A. 


And  if  defendant  appear  to  move  to  set 
aside  judgment  for  want  of  jurisdiction, 
actual  citation  unnecessary.    la. 

Provisional  seizure  interrupts  prescrip- 
tion as  to  seizing  creditor  alone.  3  A.  41, 
Scott  vs.  Creditor. 

It  is  said  citation  to  Interrupt  prescrip- 
tion must  not  be  absolutely  null,  as  when 
married  woman  was  sued  as  single.  39  A. 
431,  Bertrand  vs.  Knox. 

But  distinction  is  drawn  between  citation 
suthclent  to  be  basis  of  judgment  and  that 
sufficient  to  Interrupt  prescription.  Thus 
prescription  held  to  have  been  Interrupted. 

Where  citation  was  by  de  facto  clerk.  26 
A.  273,  Canal  and  Banking  Co.  vs.  Tanner. 

Where  suit  was  before  court  without  juris- 
diction. 27  A.  70,  Sorrell  vs.  Laurent;  34 
A.  413,  Levy  vs.  Calhoun:  33  A.  1297,  Cal- 
houn vs.  Levy. 

Where  one  was  sued  Individually  and  not 
In  his  representative  capacity,  as  he  should 
have  beeo.  (id  A.  772,  Succession  of  Saun- 
ders; 24  A.  382,  Elmore  vs.  Ventress. 

Service  on  mayor  who  had  resigned  Is 
not  sufficient.  130  U.  S.  301,  Army  vs. 
City  of  Watertown. 

Conspiracy  on  the  part  of  city  officials 
will  not  form  an  exception ;  where  there  Is 
no  administration  it  will  suffice.  130  U.  S. 
320.    Ibid. 


Where  citation  did  not  contain  number  of 
days  for  answering.  30  A.  818,  Martinez 
vs.  Vlves. 

Where  citation  was  In  English  and  de- 
fendant entitled  to  citation  In  French.  21 
A.  651,  Leon  vs.  BoulUet. 

Where  service  of  citation  not  certified  by 
clerk.    12  L.  530,  White  vs.  McQuillan. 

Citation  of  heirs  who  have  not  renounced 
win  suffice  to  revive  a  judgment  against  a 
succession.  34  A.  681,  Burbrldge  vs. 
Chlnn. 

Where  citation  was  served  on  agent  not 
mentioned  In  petition  when  cltaSon  was 
addressed  to  principal.  33  A.  846,  Satter- 
ley  vs.  Morgan. 

It  Is  sufficient  to  Interrupt  prescription 
that  defendants  have  been  notified  by  judi- 
cial demand  and  citation  of  the  titles  which 
are  the  foundation  of  the  demand.  36  A. 
847,  Blanc  vs.  Dupree;  17  L.  219,  Flower 
vs.  O'Connor. 

To  interrupt  prescription  citation  need 
not  be  perfect  In  form  or  service.  True 
test  Is  whether  defendant  is  fairly  made 
acquainted  with  demand.  33  A.  846,  Sat- 
terley  vs.  Morgan ;  5  A.  551,  Dwight  vs. 
Brashear. 

Filing  petition  In  clerk^s  office  In  time 
win  Interrupt,  though  citation  could  not 
Issue  owing  to  clerk's  absence.  10  R.  133» 
Smith  vs.  Taylor. 

A  voluntary  non-suit  Is  a  waiver  of  inter- 
ruption by  suit.  9  A.  464.  Denlstoun  vs. 
Rlst. 

Filing  of  reconventional  demand,  though 
not  served.  Interrupts.  10  R.  119,  Drlggs 
vs.  Morgan. 

Interruption  dates  from  citation  of  debtor, 
not  from  filing  of  suit.  36  A.  780,  Duples- 
sis  vs.  Slewerd. 

Citation  on  tenants  in  possession  Inter- 
rupts prescription  In  petitory  action.  34. 
A.  1026,  Meyers  vs.  Brlgham. 

Prescription  to  right  of  appeal  can  not 
be  Interrupted  or  extended.  34  A.  315, 
Bealrd  vs.  Russ;  21  A.  294,  Knox  vs. 
Duplantler. 

Suit  via  executiva  or  via  ardinaria  sus- 
pends.   36  A.  115,  Ealer  vs.  Lodge. 

Formal  petition  of  mortgage  creditor  of 
succession  asking  to  be  recognized  as  such 
and  to  compel  executor  to  give  security 
Interrupts  prescription.  31  A.  112,  Berens 
vs.  Executor  of  Boutt^. 

Suit  by  curator  of  vacant  succession  inter- 
rupts for  heirs  though  appointment  was  a 
nullity.    36  A.  841,  Blanc  vs.  Dupree. 

note 
Ter- 


Executory  proceedings  on  mortgage  ] 
terrupts    prescription.    30  A.  1108, 1 


interrupts 

trou  vs.  Dufand. 
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How  loDg  order  of  seizure  and  gale  inter- 
rupts. 99  U.  S.  176,  Gordon  vs.  Gllfoll;  20 
A.  244,  D^Isle  Roupe  vs.  Carradine. 


So  does  seizure  and  notice  under  a  twelve 
months'  bond.  33  A.  305,  Cloutier  vs. 
Lemee. 


Art.  3519  [3485].  Abandonment  or  Discontinance  of 
Suit.  If  the  plaintiflf  in  this  case,  after  having  made  his  demand, 
abandons  or  discontinues  it,  the  interruption  shall  be  considered  as 
having  never  happened. 

Whenever  the  plaintiflf  having  made  his  demand  shall  at  any 
time  before  obtaining  final  judgment  allow  five  years  to  elapse, 
without  having  taken  any  steps  in  the  prosecution  thereof,  he  shall 
be  considered  as  having  abandoned  the  same. 

(As  amended  by  Act  107  of  1898,  p.  156) ;  33  A.  1303,  Calhoun  vs.  Levy;  6  A.  684 
Smith  vs  Gibbon;  7  A.  623;  but  see  8  A.  463;  2N.  S.  582;  4  L.  418;  11  R.  249;  13  A.  679; 
14  A.  692;  16  A.  95;  22  A.  171,  680. 


Dismissal  for  failure  to  give  security  for 
costs  is  not  a  voluntary  abandonment.  88 
A.  391,  Belden  vs.  Slaughterhouse  Co. 

A  motion  to  dismiss  voluntary  does  not 
interrupt  prescription.  9  A.  464,  Denis- 
toun  vs.  Rist. 


See  8  A.    469; 
3618. 


10  A.    381  and  note  to 


A  transfer  of  the  rights  In  a  suit  which 
are  subsequently  reacquired  is  no  abandon- 
ment.   36  A.  849,  Blanc  vs.  Dupree. 


Abandonment  must  be  actual. 
Buard  vs.  Lemee. 


12  R.  250, 


Mere  inaction  after  instituting  suit,  not 
equivalent  to  abandonment.  29  A.  298, 
Turner  Ulson  &  Co.  vs.  McMain. 

A  transfer  of  their  rights  in  suit  is  not  an 
abandonment  if  suit  t^  not  discontinued. 
36  A.  847,  Blanc  vs.  Duprd. 

Voluntary  non-suit  equivalent  to  aband- 
onment.   35  A.  739,  Davis  vs.  Young. 

Dismissal  of  suit  by  court  for  plaintiff's 
failure  to  furnish  bond  for  costs,  not  an 
abandonment.  38  A.  391,  Belden  vs.  Butch- 
ers' Union. 


Art.  3520  [3486].  Acknowledgments.  Prescription 
ceases  likewise  to  run  whenever  the  debtor,  or  possessor,  makes 
acknowledgment  of  the  right  of  the  person  whose  title  they  pre- 
scribed. 

6  Peters  86,  Moore  vs.  The  Bank  of  Columbia;  C.  X.  2248  (substantial) ;  Poth.  Oblig., 
n.  658;  3  L.  262;  8L.  283;  12  L.  465;  1  R.  656;  5  R.  473;  6  R.  419;  8  R.  146;  2  A.  642;  3 
A.  552;  4  A.  509;  11  A.  212;  13  A.  579;  15  A.  135;  16  A.  275;  17  A.  256;  18  A.  651;  20  A. 
52,  156,  427,  486;  21  A.  188;  22  A.  328;  23  A.  199,  293. 

Bank  Checks.— Writings  to  interrupt 
prescription.  41  A.  382,  McGinty  vs.  Suc- 
cession of  Henderson. 


Warrants.— Prescription  only  com- 
mences to  run  when  money  to  pay  them  has 
been  collected.  45  A.  342,  Gasquet  vs. 
Board  of  Directors. 

Error  of  law  does  not  avoid  a  contract 
which  destroys  a  prescriptive  right.  1846, 
n.  5. 

Parol  aclinowledgment  inadmissible  after 
prescription  has  run.  2278;  21  A.  293, 
Birch  vs.  Bates. 

Acknowledgment  must  be  specific.  10  L. 
568,  Conway  vs.  Williams. 


^*  I  suppose  I  shall  have  to  pay  it  if  it  can 
not  be  got  out  of  the  succession  of  the  other 
drawer,''  is  an  acknowledgment.  9  R.  26, 
Hays  vs.  Marsh. 

*^Iam  so  poor  I  have  nothing  to  give 
you/*  not  sufficient  acknowledgment.  3  A. 
46,  Barelli  vs.  Riviere. 

Lex  fori.  68  X.  Y.  83,  Miller  vs.  Brcn- 
ham. 

An  executor  who  asks  for  authority  to  sell 
to  pay  a  debt  admits  it  and  interrupts  pre- 
scription. 31  A.  112,  Berens  vs.  Executor 
of  Boutte. 

Confession  of  judgment  by  executor  in- 
terrupts prescription  during  administration. 
34  A.  1246,  Succession  of  Biansion. 
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Art.  3521. 


So  of  acknowledgment  by  administrator. 
35  A.  863,  Succession  of  Richmond;  33  A. 
753,  Troendle  vs.  De  Bouchel;  30  A.  1071, 
Succession  of  Patrick:  30  A.  858,  Rensbaw 
vs.  Stafford;  29  A.  4d3,  Succession  of  Ro- 
mero ;  27  A.  599,  Duckwortb  vs.  Vaughan ; 
33  A.  305,  Cloutler  vs  Lem<^;  32  A.  337, 
Porter  vs.  Homsby. 

But  executor  may  show  date  of  acknowl- 
edgment was  false,  or  obligation  already 
prescribed.   33  A.1392,  Succession  of  Winn. 

Renunciation  of  prescription  may  be  in- 
ferred from  circumstances.  3  A.  46,  Bar- 
ell  i  vs.  Riviere. 

Filing  of  tableau  or  statement  by  execu- 
tor or  administrator  acknowledgment  of 
debts  thereon.  39  A.  712,  Morris  vs.  Cain; 
32  A.  337,  Heirs  of  Porter  vs.  Homsby;  31 
A.  713,  Maraist  vs.  Guilbeau. 

Administrator  can  not  renounce  acquired 
prescription.  31  A.  721,  Succession  of  Ro- 
mero. 

And  prescription  suspended  for  debts  due 
estate  by  administrator  himself.  32  A. 
1037,  Succession  of  Farmer;  36  A.  408, 
Mcl^ight  vs.  Calhoun. 

Acknowledgment  not  to  be  general,  but 
of  the  amount  of  debt.  36  A.  407,  Schultz 
vs.  Houghton. 

Acknowledgment  by  tutor  does  not  sus- 
pend prescription  during  his  gestlon.  32 
A.  51,  Grant  vs.  Maier. 

Prescription  interrupted  by : 

Payment  on  account.  28  A.  247,  Clark- 
son  vs.  Williams;  9  R.  18,  Parker  vs.  Ber- 
nard. 

Partial  payment  in  Confederate  currency. 
28  A.  584,  Dupre  vs.  Lumpkin. 

Passage  of  ordinance  providing  for  pay- 
ment. 35  A.  273,  McConnell  vs.  City  of 
New  Orleans. 

Payment  of  interest.  33  A.  301,  Union 
National  Bank  vs.  Succession  of  Lee. 

Confession  of  judgment,  even  in  court 


without  jurisdiction. 
Furlow. 


29  A.  160,  Payne  vs. 


Verbal  acknowledgment  of  debt  to  any 
person,  whether  in  presence  of  creditor  or 
not.  34  A.  752,  Utz  vs.  Utz;  2  A.  314, 
Erwin  vs.  Lowry;  3  A.  324,  Succession  of 
Harrell. 

Acknowledgment  of  open  account  does 
not  interrupt  prescription  on  a  mortga^ 
note  held  as  collateral  thereto.  34  A.  319, 
Lehman,  Abraham  &  Co.  vs.  Mahier. 

The  possession  by  the  creditor  of  a  policy 
of  insurance  duly  assigned  and  kept  alive 
by  payment  of  premium  is  an  acknowledg- 
ment.   47  A.  1151,  Begue  vs.  St.  Marc. 

Payment  of  coupon  detached  from  bond 
does  not  interrupt  prescription  on  the  bond. 
32  A.  1250,  Conger  vs.  New  Orleans. 

Nor  does  statement  of  debts  of  city  made 
by  auditor  of  accounts  to  council  under  Act 
7  of  1870.  Id. 

Prescription  does  not  run  for  debt  secured 
by  pledge  as  long  as  pledge  lasts.  34  A. 
770,  Forstall  vs.  Consolidated  Association. 

But  suspension  ceases  after  sale  of  secur- 
ity.   32  A.  1250,  Conger  vs.  New  Orleans. 

1.  Entries  in  defendant's  own  books.  32 
A.  487,  Southern  Mutual  Insurance  Co.  vs. 
Pike. 

2.  Letters  of  debtor  asking  indulgence 
and  declaring  inability  to  pay.  30  A.  1263, 
Bloom  &  Co.  vs.  Kern. 

3.  Possession  by  creditor  of  debtor's 
property  with  latters's  consent,  for  purpose 
of  paying  debt  from  the  hire.  30  A.  1207, 
Scovel  vs.  Gill. 

When  letter  of  deceased  is  produced, 
acknowledging  a  debt,  parol  is  admissible 
to  show  that  there  was  no  debt  between  the 
parties  but  that  sued  on.  34  A.  321,  Leh- 
man, Abraham  &  Co.  vs.  Mahier;  33  A. 
1067,  Tilden  vs.  Succession  of  Morrison; 
23  A.  455,  Succession  of  Kugler. 


SVI. 


OF  THE   CAUSES  WHICH  SUSPEND  THE  COURSE  OK  PRESCRIPTION. 


Art.  3521  [3487].  Persons  Bound  by.  Prescription  runs 
against  all  persons,  unless  they  are  included  in  some  exception 
established  by  law. 

C.  N.  2251  (lit.) ;  Poth.  Pres.,  n.  24;  4  Toul.  395;  Trop.,  n.  725. 


Voluntary  abandonment  defined.  25  A. 
119,  L<)cke  TS.  Baryn;  8  L.  282,  Prall  vs. 
Pratt's  Curator;  10  A.  331;  7  A.  523. 


Prescription  runs  against  the  State.  9 
A.  140,  Pepper  vs.  Dunlap;  23  A.  570;  30 
A.  1262,  Succession  of  Zacbarie;  Contra 
28  A.  720,  McCastle  vs.  Chaney. 
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Art.  3522. 


Civil  Code  op  Louisiana. 


Tempus  continuum  et  tempus  utile,  Mftck. 
102,  Sec.  195;  Mack.  Ill,  Sec.  211:  L.  44, 
T-  3,  1.  1. 

Prescription  on  a  pledge  does  not  ran  in 
favor  of  creditor.    3176. 

Suspended  against  fugitives  from  justice. 
148  of  1898,  p.  262. 

Prescription  runs  on  bank  deposit  only 
from  demand.    34  A.  577.  Brown  vs.  Pike. 

Wliere  court  orders  a  stay  of  proceeding 
prescription  does  not  run  against  lessor. 
15  Wal.  600,  Holdane  vs.  Sumner. 

Suspension  by  the  war.  15  Wal.  610,  Hol- 
dane vs.  Sumner;  15  Wal.  565,  Adger  vs. 
Alston;  11  Wal.  493,  Stewart  vs.  Kahn;  115 
U.  S.  187,  Mayfleld  vs.  Richards. 

Suspension  where  an  agreement  has  beei\ 
made  without  consideration.  28  F.  Rep. 
67,  Green  vs.  Coos  Bay  Wagon  Co. 

Suspension  where  an  administrator  has  a 
claim  against  an  estate.  37  A.  741,  Harris 
vs.  Pickett. 

Prescription  does  not  run  against  the 
United  States  on  notes.  118  U.  S.  120, 
United  States  vs.  Nashville,  C.  &  St.  L.  R. 
R.  Co. 

Arbitration  suspends  prescription.  40  A* 
640,  Meyer  vs.  Ludeling. 

Minority  suspends  and  prescription  is 
completed  after  majority  by  adding  re- 
maining years.  48  A.  932,  Smith  vs.  £s- 
coubas. 

Where  one  might  have  intervened  pre- 
scription is  not  interrupted.  4  A.  137, 
Solomon  vs.  Cavetier  et  al. 

Where  obligation  reads:  ''I  reserve  to 
myself  to  postpone  payment  for  Ave  years 
from  maturity/'  prescription  commences  to 
run  at  the  end  of  five  years.  4  A.  315, 
Bacchus  vs.  Moreau 

Absence  in  a  foreign  country  and  all  acts 
or  hindrances — voies  de  fait  et  enipechemens 
coming  from  the  debtor  which  deprive  the 
creditor  of  his  remedy  and  the  forum  con- 
templated at  the  time  of  the  contract  sus- 


e^nd  prescription, 
ann. 


4  A.    170,    Boyle  vs. 


Prescription  of  fifteen  years  does  not 
run  against  minor.  7  A.  147,  Smith  vs. 
McWaters. 

Prescription  does  not  run  against  the 
SUte  or  United  States.  28  A.  720,  McCastle 
vs.  Chaney;  C.  C.  512. 

Debtor's  absence  does  not  suspend  pre- 
scription.   29  A.  829,  Duncan  vs  Duncan. 

Prescription  does  not  apply  to  taxes 
unless  they  are  expressly  subjected  to  it  by 
some  statute.  89  A.  115,  Reed  vs.  Cred- 
itors; 30  A.  1262,  Succession  of  Zacharie. 

Prescriptioh  is  suspended  pending  a  suit 
to  enjoin  the  prosecution  of  the  action.  37 
A.  904,  Harvey  vs.  Pflug. 

Suspension  of  prescription  during  mi- 
^nority  not  terminated  by  emancipation  bv 
marriage.    89  A.  408,  Barrow  vs.  Wilson.  * 

Prescription  was  not  suspended  by  the 
late  civil  war.  29  A.  170,  Sonlie  vs.  Ran- 
son;  21  A.  67,  Smith  vs.  Stewart;  33  A. 
1392,  Succession  of  Winn. 

The  doctrine  of  contra  non  valentem 
recognized  in  proper  cases.  36  A.  408, 
MclSiight  vs.  Calhoun;  82  A.  1041,  Succes- 
sion of  Farmer;  Trop.  Pres.,  n.  725;  4  A. 
418;  9  A.  816,  Suydam  vs.  Kinney;  4  A.  170; 
10  A.  553;  98  U.  S.  96;  11  Wall.  264,  Levy 
vs.  Stewart;  15  A.  284;  7  A.  269,  Murphy 
vs.  Guiterez;  7  N.  S.  481,  Ayraud  vs.  Babin; 
44  A.  907,  Norris  vs.  Hayes. 

No  prescription  during  minority.  88  A. 
209,  Barrow  vs.  Wilson. 

Prescription  does  not  run  during  their 
minority  against  a  debt  due  by  the  father 
or  his  succession  to  his  children.  30  A.  673, 
Sewell  vs.  McVay. 

But  it  does  run  against  credits  1>elonging 
to  a  succession  falling  to  minor.  28  A. 
812,  Leonard  vs.  Smith. 

Where  an  order  of  seizure  and  sale  issued 
on  mortgage  with  pacto  de  non  alienando^ 
and  third  person  transferee  of  property 
since  mortgage  enjoins  unlawfully,  he  can 
not  claim  the  time  thus  gained  to  defeat  the 
debt  by  prescription.  4  A.  822,  Stanbrough 
vs.  McCall. 


Art.  3522  [3488].  Minors  and  Interdicts.  Minors  and 
persons  under  interdiction  can  not  be  prescribed  against,  except 
in  the  cases  provided  by  law. 

802;  3554;  44  A.  893,  Clemens  vs.  Meyers;  C.  N.  2252;  1  Toul.  384;  2  Toul.  467;  23 
A.  447,  Beckham  vs.  Henderson;  10  M.  287;  6  A.  109:  13  A.  124,  341;  21  A.  76;  24  A.  211. 


Does  not  run  against  an  administratrix  on 
her  claims  against  a  succession.  Contra 
non  valentem  agere  non  currit  piaeacriptio* 


32  A.  1041,  Succession  of  Farmer;  see  note 
to  preceding  article 
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•Op  Prbscription. 


Art.  3525. 


3522  does  not  suspend  thirty  years^  pre- 
scription.   1305;  2  A.  4d6,  Bankin  vs.  Bell. 

Surrender  suspends  prescription.  2176; 
3  A.  531,  West  vs.  Creditors;  i  A.  365,  West 
vs.  Creditors;  30  A.  857,  Renshaw  vs.  Staf- 
ford. 

Prescription  does  not  run  against  a  wife, 
a  minon  etc.  80  A.  673,  Seweli  vs.  McVay ; 
38  A.  209,  Barrow  vs.  Wilson. 

Prescription  does  not  ran  against  inca- 
pacitated persons  in  tax  sales.  40  A.  453, 
Kearns  vs.  Collins. 


Where  spouse  alienates  dotal  estate,  no 
prescription  runs  against  the  right  of  heirs 
in  certain  oases  to  set  aside  alienation  after 
dissolution  of  marriage.    2363. 

Dotal  immovables  imprescriptible  during 
marriage.    2364. 

Prescription  does  not  run  where  defend- 
ant resides  out  of  State.  1  A.  404,  Garland 
vs.  Holmes. 

Wife  can  not  sue  to  annul  provisional 
partition  till  dissolution  of  community. 
1373. 


Art.  3523  [3489].  Husbands  and  Wives.  Husbands  and 
wives  can  not  prescribe  against  each  other. 

40  A.  5d4,  Succession  of  Vollmer;  C.  N.  2253;  Poth.  Ohlig.,  n.  681 ;  13  A.  377. 

Prescription  does  not  run  during^  mar-  > 
riage  against  a  deht  due  hy  the  husband  to  I 
his  wife.    30  A.  673,  Seweli  vs.  McVay.  | 

Art.  3524  [3490].  Dotal  Immovables.  Immovables  given 
in  dower  and  not  declared  alienable  by  the  marriage  contract,  are 
imprescriptible  during  the  marriage.  They  may  be  prescribed  for, 
if  there  be  a  separation  of  property  by  the  marriage  contract,  or  if 
it  be  pronounced  afterwards. 

2363;  23^4;  2  L.  366. 


Art.  3525  [3491].  Marriage.  Prescription  is  equally  sus- 
pended during  marriage : 

1.  When  the  wife  can  only  be  entitled  to  an  action,  after  having 
chosen  between  accepting  or  renouncing  the  community. 

2.  When  the  husband,  having  sold  the  separate  property  of 
his  wife,  without  her  consent,  is  bound  in  warranty  for  the  validity 
of  such  sale  ;  and  in  every  case  when  the  action  of  the  wife  may  be 
prejudicial  to  her  husband. 

C.  P.  106;  C.  N.  2256  (lit.) ;  4  Toul.  408;  7  Toul.  723;  12  Toul.  64,  577;  2  A.  834. 


Wife  can  not  sue  to  annul  provisional 
partition  until  dissolution  of  community. 
1373. 

■The  last  clause  of  3525  embraces  all  cases 
in  which  the  action  of  the  wife  if  main- 
tained would  ffive  any  person  a  rif^ht  of 
action  against  the  husband.  2  A.  757,  Mc- 
intosh vs.  Smith. 

Prescription  is  suspended  by  war.  13 
Wal.  160,  Semmes  vs.  Hartford  Ins.  Co.; 
6  Wal.  533,  Hanger  vs.  Abbott;  9  Wal.  687, 
The  Protector;  11  Wal.  244.  Levy  vs.  Stew- 
art; 93  U.  S.  97,  Bird  vs.  Louisiana  State 
Bank;  18  Wal.  155,  Batesville  Institute  vs. 
Kauffman;  23  A.  572,  Graham  vs.  Tignor. 

Prescription  runs  against   non-resident 


creditor.     93  U.   S.  72.  Chemung    Canal 
Bank  vs.  Lowery. 

The  beginning  and  end  of  the  tear.  12 
Wal.  700,  The  Protector. 

When  effect  of  wife's  action,  if  success- 
ful, would  be  to  fasten  debt  on  community, 
prescription  will  be  suspended  during  mar- 
riage.   34  A.  824,  Stapleton  vs.  Butterfleld. 

Suspension  of  prescription  by  residence 
in  enemy's  territory.  2  Wal.  421.  Mrs. 
Alexander's  Cotton. 

Prescription  in  action  for  lesion  beyond 
moiety  runs  on  and  is  not  suspended  by  the 
term  stipulated  for  the  redemption  of  the 
movable.    2596. 
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Art.  3526.  Civil  Code  of  Louisiana.  I. 

Art.  3526  [3492].  Beneficiary  Heirs;  Vacant  Succes- 
sions. Prescription  does  not  run  against  a  beneficiary  heir,  with 
respect  to  the  debt  due  him  by  the  succession. 

But  it  runs  against  a  vacant  succession,  though  no  curator  has 
been  appointed  to  such  succession. 

3522,  941,  942,  943;  C.  N.  2258  (subsUntUl) ;  1  Ztch.  183;  9  L.  135,  DaTis  Heirs  Tf. 
Elkineetal.;  O.  C.  144,a.2;  4  Toul.406;  7Toul.72S;  12  Toul.e4;  8  L.199;  9  L.135;  4B. 
148;  12  R.  258;  19  A.  149. 

Surrender  interrupts  or  suspends  prescrip-  I  han  vs.  Henderson;  12  A.  216,  Soocession  of 
tion.    1  A.  366,  V^est  ts.  His  Creditors.  |  Flower. 

So  does  confusion.      Trop.  726;  Bous-  i      Presorlption  as  to  vacant  estates.    2  A. 


qjiet  verbo  Confusion,  p.  63. 
Can  a  vacant  estate  (icquire  by  prescri] 


466,  MoCullough  vs.  Minor;  see  31  A.  752; 
46  A.  683. 

Where   there   are  minor   heirs  present 


can  a  vacant  estate  acquire  by  prescnp« 
tion?    Possession  is  a  fact.    3436;  3444;  L. 

41,  T.  3, 1.  31,  Sec.  5;  L.  41,  T.  3,  1.  1.  See.  I  estate  is  not  vacant.  11  A.  681,  Calvit  vs. 
15;  see  10  A.  380;  11  A.  681,  Calvit  vs.  [  Malholland.  Contra,  2  A.  466,  McCallough 
Mulbolland  et  al. ;  Contra,  23  A.  446,  Beck-  I  vs.  Minor. 

Art.  3527  [3493].  Delay  for  Deliberation.  It  runs  likewise 
during  the  delay  which  the  law  grants  for  making  the  inventory 
and  for  deliberating. 

C.  N.  2259;  Potb.  Obllg.  685;  9  Toul.  96,  379;  19  A.  149. 


SECTION  3. 
Of  the  Prescription  which  Operates  a  RelecLsefrom  Debt. 

Art.  3528  [3494] .  Liberative  Prescription.  The  prescrip- 
tion  which  operates  a  release  from  debts,  discharges  the  debtor  by 
the  mere  silence  of  the  creditor  during  the  time  fixed  by  law,  from 
all  actions,  real  or  personal,  which  might  be  brought  against  him. 

3459. 


Prescription  of  one  month. 

To  dispute  legitimacy  of  child  by  father. 
191. 

Prescription  of  two  months. 


performed  or  judgment  executed  shall  be 
considered  aa  barred  In  Louisiana.  R.  S. 
2808. 

Prescription   9tricti  juris,      41    A.    113^ 
Asbbey  vs.  Asbbey :  15  A.  148,  Garland  ts. 


Action  of  redhibition  of  animals.  2535.        i  ^^^^^^i  ^U-, ^^^'  Flower  vs.  O'Connor;  d» 

I  A.    28,  29,  Knoop,  Hanneman  A  Co.  vs. 

To  dispute  legitimacy  of  child  by  father.  1  Blaffer  et  als;  Trop.  658. 
191. 


The  bar  of  prescription  is  vested 


Prescription    does  not  begin  to  run  from 
the  dat«  of  the  laying  of  railway  tracks  bat 


right.   20  Am.  Law.  Reg.  311,  McCracken  from  the  time  damage  Is  caoaed  bv  IL    37 

County  V8.  Mercantile  Trust  Co;  115  U.  S.  ,   A.  728,  Heath  vs.  T.  &  P.  Ry.  Co;  86  A.  450, 

620,  Campbell  vs.  Holt.  Hotard  vs.  T.  &  P.  Ry.  Co. 

The  character  which  plaintiff  gives  his  |      prescription    against  a  county  for   a  tax 

act  ons  by  his  pleading  determines  the  pre.  ^^^^  from  the  daS  of  collection.    120  U.  S. 

scrlp^  on  applicable  to  it     21  A.493,  Burch  ^^^  ^^       j        g^^      ^     ^^  ^^    ^^^^ 

vs.  Willis:  12  A.  357,  Wilson  vs.  McGreal;  r.*  nttx^                     f»        ^                           -^ 

13  A.  609,  Lutz  vs.  Forbes;  22  A.  488,  Ben-  ^'  ^'*^*- 

der  vs.  Looney .  |      citation  of  a  party  without  right  does  not 

Contracts  and  judgments  barred  by  the  '   interrupt  prescription.    41  A.  118,  A^hbey 

limitation  of  place  where  contract  is  to  be  j  vs.  Asbbey. 
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Op  Prescription. 


Art.  3532 


The  maxim  '^quae  temporalia  sunt  ad 
agendum,  perpetua  sunt  ad  ezoiplendum^* 
does  not  apply  to  prescription.  S  A.  141, 
Boeto  Ts.  Laine. 

BeconTention.  2  A.  546.  Girod  vs.  His 
Creditors;  Trop  Fres.,  n.  838. 


3  A.  188,  firown  ys. 


Juris  et  de  Jure. 
Union  Ins.  Co. 


Executory  process  will  issue  on  pre- 
scribed claim.    20  A.  219,  Gill  vs.  Hosmer. 

Actions  for  the  fruits  received  by  pos- 
sessor in  bad  faith  are  only  prescribed  by  the 
prescription  of  the  thing,  etc.  8  Toul.  72. 

The  forum  governs  prescription  even  on 
judgments  of  another  State.  4  A.  235, 
firown  vs.  Stone ;  7  A.  272,  Taylor  vs.  Hid- 
den;  Potb.  Ob.,  n.  641.  642. 

And  even  on  the  construction  of  the  in- 
strument. 3  A.  220,  Lacoste  vs.  Brown ;  7  A. 
272. 

Prescription  does  not  commence  to  run 
till  action  has  accrued.  1  A.  44,  Gueno  vs. 
Sonmastre;  5  Sav.  281. 


Party  pleading  prescription  must  show 
when  it  commenced  to  run.  II  R.  52,  An- 
drews vs.  Rhodes. 

Party  pleading  prescription  must  prove 
it    81  A.  88,  Phipps  vs.  Snodgrass. 

State  statutes  of  limitation  do  not  govern 
courts  sitting  in  equity.  115  U.  S.  528, 
Traer  vs.  Clews ;  8  Sawyer,  515,  Hail  vs. 
Russell. 

Statute  of  limitation  is  personal.  122  U. 
S.  176,  Sanger  vs.  Nightingale. 

Wben  a  vendee  may  set  np  a  statute  of 
limitation.    108  U.  S.  143,  Ewell  vs.  Daggs. 

A  new  act  making  a  shorter  prescription 
does  not  impair  the  obligation  of  a  contract, 
so  long  as  a  reasonable  ume  is  given  to  sue. 
104  U.  S.  668,  Koshkonong  \b.  Burton. 

''Extinction."  9  How.  419,  Townsend  vs. 
Jemison. 

The  subrogee  has  no  greater  rights  than 
the  creditor.  4  R.  895,  Walker  vs.  Vaudry ; 
5  A.  219,  Christine  vs.  Chaney. 


Art.  3529  [3495].  As  to  Real  Rigrhts.  This  prescription 
has  also  the  effect  of  releasing  the  owner  of  an  estate  from  every 
species  of  real  rights,  to  which  the  property  may  have  been  subject, 
if  the  person  in  possession  of  the  right  has  not  exercised  it  during 
the  time  required  by  law. 


11  L.  266. 

Debtor's  answer  under  oath  that  he  has 
paid  a  part  of  the  debt  does  not  preclude 
plea  of  prescription.  3  A.  183,  firown  vs. 
Union  Insurance  Co. 


Prescription  of  ten  years  under  this  arti- 
cle does  not  apply  to  hypothecary  action* 
35  A.  944,  Smith  vs.  Johnson. 


Art.  3530  [3496].  Right  of  Debtor  to  Claim.    To  enable 
the  debtor  to  claim  the  benefit  of  this  prescription,  it  is  not  neces- 
sary that  he  should  produce  any  title,  or  hold  in  good  faith ;  the 
neglect  of  the  creditor  operates  the  prescription  in  this  case. 


3  A.  177. . 

Putting  in  **Mora."  1911;  6  Sav.  285; 
"Demand/' 6  Sav.  285. 


Prescription  is  not  a  reprobated  nor 
odious  defense.  35  A.  911,  Ferrand  vs. 
Heirs  of  Bres  et  al. 


Art.  3531  [3497].  Term.  The  time  necessary  to  acquire 
this  prescription  is  longer  or  shorter,  according  to  the  different 
species  of  debts  or  of  real  rights,  of  which  it  produces  the  discharge 
or  extinction. 


Utile  tempuB  continuum,    6  Sav.  362. 


I 


Art.  3532.  Prescription  on  Foreign  Contracts  or  Judg- 
ments. Whenever  any  contract  or  obligation  has  been  entered 
into,  or  judgment  rendered,  between  persons  who  reside  out  of  the 
State  of  Louisiana,  and  to  be  paid  or  performed  out  of  this  State^ 
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and  such  contract,  obligation  or  judgment  is  barred  by  prescrip- 
tion or  the  statute  of  limitations  of  the  place  where  the  contract  or 
obligation  is  to  be  performed  or  judgment  executed;  the  same  shall 
be  considered  and  held  as  barred  by  prescription  in  Louisiana, 
upon  the  debtor  who  is  thus  discharged  subsequently  coming  into 
this  State. 

(New  Article)  3547;  Acts  1865,  No.  168.  p.  224;  R.  S.  2808. 

Art.  3533  [3498].  Special  Prescriptions.  Besides  the  dif- 
ferent prescriptions  of  actions,  which  are  mentioned  in  other  parts 
of  this  Code,  others  exist  which  are  the  subject  of  the  following 
paragraphs. 


§  I. 


OF  THE  PRESCRIPTION  OF  ONE  YEAR. 


Art.  3534  [3499].  One  Year's  Prescription.  The  follow- 
ing actions  are  prescribed  by  one  year : 

Justices,  Notaries  and  Constables.  That  of  justices  of 
the  peace  and  notaries,  and  persons  performing  their  duties,  as 
well  as  that  of  constables,  for  the  fees  and  emoluments  which  are 
due  to  them  in  their  oflScial  capacity. 

Teachers  by  the  Honth.  That  of  masters  and  instructors 
in  the  arts  and  sciences,  for  lessons  which  they  give  by  the  month. 

Innlceepers,  etc.  That  of  innkeepers  and  such  others,  on 
account  of  lodging  and  board  which  they  furnish. 

Retail  Liquor  Dealers.  That  of  retailers  of  liquorS;  who 
sell  ardent  spirits  in  less  quantities  than  one  quart. 

Laborers  and  Servants.  That  of  workmen,  laborers  and 
servants,  for  the  payment  of  their  wages. 

Ship  Freight :  Officers  and  Crew.  That  for  the  payment 
of  the  freight  of  ships  and  other  vessels,  the  wages  of  the  officers, 
sailors  and  others  of  the  crew. 

riaterials  and  Provisions  for  Ships.  That  for  the  supply 
of  wood  and  other  things  necessary  for  the  construction,  equipment 
and  provisioning  of  ships  and  other  vessels. 

(Amended)  3206;  3207;  10  L.  204,  Ditch  vs.  Wilkinson;  4  L.  113, Ogden  vs.  Fowler;  6 
L.694;  10  L.  204,  230;  19  L.  413;  6  X.  S.  308,  McXutt  vs.  Boyce;  8N.  S.  492;  2  L.  382;  5  L. 
16,  Coate  vs.  Cotton;  1  L.  268,  Tlltzen  vs.  Penninan;  1  R.  438;  4  R.  22;  10  R.  402;  11 R. 
139;  12  R.148;  1  A.  404;  3  A.  141,  184,  458;  6  A.  599;  10  A.  222,  396;  12  A.  19.  842;  14  A. 
211;  20  A.  247;  22  A.  316;  23  A.  62;  Acts  1868,  No.  91,  p.  64. 


A  private  innkeeper^s  action  is  only  pre- 
scribed by  ten  years.  33  A.  621,  Succession 
of  Newton. 

The  action  of  redhibition  is  prescribed  by 
one  year.    2534,  2646. 


But  one  who  pays  these  bills  for  another 
has  the  prescription  of  ten  years.  12  R. 
148,  Owen  vs.  Holmes. 

A  workman  is  one  who  receives  wages 
and  is  not  claiming  on  a  quantum  mentit.  5 
A.  671,  Gallaspy  vs.  Livingston. 
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Art.  3536. 


Superintendent  of  draymen  not  covered 
by  this  article.  ''  Servant  ^^  means  menial 
servant.     11  R.  139,  Kea^^hey  vs.  Barnes. 

Following   actions    prescribed   by 

ONE  YEAR : 

Actions  for  damages  for  offenses  and 
quasi  offenses.  2315. 

Possessory  acUon.   8449;  C.  P.  49,  53,  59* 

For  laborer's  wages.  28  A.  245,  Brierly 
vs.  Johns. 

Action  by  seller  to  supplement  price. 
2498. 

Action  qtianti  minoris,  2498,  2544. 

Damages  ez  contractu  are  not  precluded 
by  one  year  prescription.    20  A.  194. 

For  rents  against  evicted  possessor  in 
good  faith.   35  A.  779,  Gillaspie  vs.  Bank. 

For  wrongful  issuance  of  writ  of  pro- 
visional seizure.  36  A.  333,  Johnson  ^s. 
Meyer. 

Against  clerk  for  not  recording  abstract 
of  minor*8  property.  82  A.  220,  Caillouet 
vs.  Franklin. 

To  recover  usurious  interest.  2924. 

To  revoke  a  donation.  16(tl. 

Tot^laim  revenues  of  property  bequeathed. 
1608. 

By  tutor  for  damages  by  failure  of  cer- 
tain relatives  to  have  tutor  appointed  to 
minor.  311. 


Revocatory  action.    1994  and  1987. 

But  an  action  to  annul  a  sale  as  simu- 
lated is  not  prescribed  by  one  year,  32  A. 
94;  see  1994. 

Warrants  interrupt  prescription,  but  do 
not  change  the  debt.  48  A.  765,  Flagg  vs. 
St.  Charles  Parish. 

Action  against  notary.    2816;  15  A.  418. 

Pilots  claim  one  year  from  discharge,  f  12 
A.  722,  Martin  vs.  Bryan;  12  A.  697,  Shoe- 
maker vs.  Bryan. 

Action  of  nurse  for  wages,  one  year.  23 
A.  62,  Vaughn  vs.  Terrell  &  Wade,  exe- 
cutors. 

Action  to  recover  usurious  charges,  one 
year.  39  A.  788,  Allen,  West  &  Bush  vs. 
Nettles. 

New  Orleans.— Contracts  for  work  or 
labor  or  damages  on  account  of  such  con- 
tract, one  year.    R.  S.  2822;  27  A.  809. 

Action  against  surety  on  attachment 
bond  is  prescribed  by  one  year.    C.  P.  268. 

Attachment  bond  remains  in  force  after 
judgment  in  plain  tiff  ^s  favor  for  one  year 
where  defendant  is  an  absentee.    C.  P.  266. 

Limitation  in  insurance  policy.  Discus- 
sion of  compromise,  etc,  will  not  suspend. 
86  A.  599. 

3584  does  not  apply  to  those  who  make 
repairs  on  ships.    8  R.  835. 

Claim  of  schoolmaster  for  board  and 
lodging.    2  A.  759. 


Art.  3535  [3500] .  Continuous  Accounts  ;  Interruption  ; 
Voyage.  In  the  cases  mentioned  in  the  preceding  article,  the 
prescription  takes  place,  although  there  may  have  been  a  regular 
continuance  of  supplies,  or  of  labor  or  other  service. 

It  only  ceases  from  the  time  when  there  has  been  an  account 
acknowledged,  a  note  or  bond  given,  or  a  suit  instituted. 

However,  with  respect  to  the  wages  of  officers,  sailors  and 
others  of  the  crew  of  a  ship,  this  prescription  runs  only  from  the 
day  when  the  voyage  is  completed. 


3207;  C.  N.  2274;  10  L.  204,  Ditch  vs.  Wilkinson;  Poth.  ObliK.,  n.  711,  712,  715  and 


725. 


Note  or  Bond.— Bond  means  obliga- 
gation.  See  French  text  of  article.  ITol ; 
3207;  32  Laurent,  616,  n.  533;  19  L.  179, 
State  vs.  Judge  of  First  District ;  13  A.  524; 
10  M.  180;  Troup.  Pres.,  n.  991,  p.  458;  In- 
stitutes of  Gaius,  581. 


A  note  for  money  lent  is  within  the  ex- 
ception, but  a  previous  written  contract  to 
lend  money  and  perform  labor  does  not 
prevent  prescription.  3  A.  461,  Campbell 
vs.  Nicholson. 


Art.  3536  [3501].  Torts;  Claims  by  or  Against  Vessels; 
Possessory  Action.  The  following  actions  are  also  prescribed 
by  one  year : 
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That  for  injurious  words,  whether  verbal  or  written,  and  that 
ior  damages  caused  by  animals,  or  resulting  from  offenses  or  quasi 
offenses. 

That  which  a  possessor  may  institute,  to  have  himself  main- 
tained or  restored  to  his  possession,  when  he  has  been  disturbed  or 
evicted. 

That  for  the  delivery  of  merchandise  or  other  effects,  shipped 
on  bo^rd  any  kind  of  vessel. 

That  for  damage  sustained  by  merchandise  on  board  ships,  or 
which  may  have  happened  by  ships  running  foul  of  each  other. 

48  A.  1285,  Talle  et  al.  vs.  Monasterio;  C.  P.  49,  53,  59;  2  N.  S.  24;  3  N.  S.  585;  6 
B.  882;  2  A.  400;  12  A.  346;  13  A.  126,  609;  14  A.  117,  511;  15  A.  418;  16  A.  140,  338,  354; 
19  A.  491 ;  20  A.  151, 169,  214,  323;  21  A.  492;  23  A.  162. 

Knowledge  of  the  injury.  Utile  tempug, 
2  Savlgny,  410. 

In  eqaity  prescripUon  runs  from  die- 
coTery  of  fraud,  no  matter  if  State  law  is 
from  date  of  injury.  120  U.  S.  130,  Kirby 
▼8.  Lake  Shore  &  M.  S.  B. 

Prescription  of  one  year  dees  not  apply 
to  an  agent  who  fails  to  protest  a  note.  ^ 
A.  142,  £ichelberger  ts.  Pike. 

Actions  against  New  Orleans  for  work 
and  labor  or  for  damages  prescribed  by 
one  year.    B.  S.,  2822. 

8586  applies  to  possessor  in  goodftiith 
who  has  ceased  to  possess.  35  A.  780,  Gil- 
laspie  T8.  Bank. 

The  action  of  creditors  in  avoidance  of  a 
contract  is  prescribed  in  ono  year.    1991. 

Against  bank  officials  under  Bevised 
SUtutes,  301.  89  A.  23,  Knoop,  Hanneman 
A  Co.  vs.  Blaffer. 

Action  of  revocation  for  ingratitude  pre- 
scribed in  one  vear  from  discovery.  1561. 

Claim  for  damages  for  offense  or  ouasi- 
offense  committed  by  private  individual, 
or  public  ministerial  officer,  prescribed  by 
one  year.  31  A.  560,  City  of  New  Orleans 
vs.  Southern  Bank. 

Action  of  tutor  against  relations  for  not 
having  him  appointed  in  time  prescribed  In 
one  year.  311. 

Action  for  damages  for  breach  of  promise 
of  marriage  not  prescribed  by  one  year.  37 
A.  225,  Smith  vs.  Braun. 

Collection  of  money  under  belief  does  not 
create  obligation  ex  delicto;  therefore  not 
prescribed  oy  one  year,  but  by  ten.  36  A. 
408,  McKnight  vs.  Calhoun. 

Action  to  revoke  donation  for  grievous 
injury  done  testator^s  memory  prescribed 
by  one  year.  1711. 

Action  for  wrongful  seizure  of  property 
prescribed  by  one  year.  25  A.  414,  Llzardi 
vs.  New  Orleans  Canal  and  Banking  Co. 


Action  of  nullity  on  account  of  fraud. 
P.  613. 


C. 


Where  defendants  are  sued  for  money 
confessedly  held  in  fiduciary  capacity,  they 

can  not  plead  prescription  of  one  year.    36 
A.  806,  School  Board  vs.  School  Board. 

Action  for  rents  against  possessor  in  good 
faith  who  is  evicted  is  barred  by  one  year 
as  a  quiisi  offense.  35  A.  779,  Qillaspie  vs. 
Bank. 

Prescription  runs  from  time  damage 
caused  by  building  of  railroad.  37  A.  728, 
Heath  vs.  Texas  &  Pacific  Bailroad  Com- 
pany. 

And  not  from  the  day  act  was  done.    36 

A.  450,  Hotard  vs.  Texas  &  Pacific  Bailroad 
Company. 

Prescription  runs  from  date  damage  was 
sustained.    47  A.  25,  Brown  vs.  Klingman. 

Action  for  damages  against  clerk  for 
failure  to  reinscribe  minor's  mortgage  is 
prescribed  by  one  year.  32  A.  220,  Cail- 
louet  vs.  Franklin. 

Prescription  can  not  be  pleaded  to  a 
continuing  nuisance.  35  A.  641,  Werges  vs. 
Bailroad  Company. 

Action  of  damages  for  offense  or  qwui- 
offense  prescribed  by  one  year  from  date  of 
act.  31  A.  527,  Gardiner  vs.  Succession  of 
Scherer. 

The  following  actions  prescribed  by  two 
years  : 

For  damages  done  owner  af  land  by  its 
expropriation.  2630;  31  A.  478,  Jefferson 
Bailroad  Company  vs.  City  of  New  Or- 
leans; but  see  41  A.  363,  Mitchell  xa.  N.  O. 
&  N.  £.  Bailroad  Company. 

That  given  by  Code  of  Practice,  267 
and  614,  to  absent  debtor  in  attachment 
whose  residence  was  unknown,  to  obtain 
reversal  of  judgment  against  him. 

Prescription  of  Two  Years.— All 
claims  for  land  or  damages  through  expro- 
priation are  barred  by  two  years.    '^    " 

B.  S.  1479;  30  A.  657,  Bills  vs.  Barron. 
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Prescription  in  favor  of  sheriffs  and 
sureties,  two  years.  R.  S.  2816;  8  B.  277, 
Mulliolland  vs.  Henderson. 


Rights  of  absentee  to  annul  judgment 
prescribed  in  two  years.  C.  P.  614;  C.  P. 
267. 


Art,  3537  [3502],  Commencement  of  Prescription.  The 

prescription,  mentioned  in  the  preceding  article  runs  : 

With  respect  to  the  merchandise  injured  or  not  delivered,  from 

the  day  of  the  arrival  of  the  vessel,  or  that  on  which  she  ought  to 

have  arrived. 

And  in  the  other  cases  from  that  on  which  the  injurious  words, 

disturbance  or  damage  were  sustained. 

6  L.  659,  Goddard's  Heirs  vs.  Urquhart;  11  L.  57,  Zanpi  vs.  Orso;  14  A.  511. 


From  the  time  when  the  damages  are  sus- 
tained. 16  A.  866,  Mestier  vs.  Railroad;  25 
A.  416,  Lizardi  vs.  N.  O.  Canal  and  Bank- 
ing Co. ;  87  A.  728,  Heath  vs.  Texas  and 
Pacific  Biaiway  Co.;  45  A.  1221,  Crow  vs. 
Manning. 


In  equity  from  discovery  of  fraud,  even 
when  State  law  is  from  date  of  injury.  120 
U.  S.  180,  Kirby  vs.  Lake  Shore  and  M. 
8.  R. 


§U. 


OF  THB  PRESCRIPTION  OF  THREE  TEARS. 


Art.  3538  [3503].  Tiiree  Years'  Prescription.  The  follow- 
ing  actions  are  prescribed  bv  three  years  : 

Rent,  Annuities,  Alimony.  That  for  arrearages  of  rent 
charge,  annuities  and  alimony,  or  of  the  hire  of  movables  and 
immovables. 

rioney  Lent.    That  for  the  payment  of  money  lent. 

Overseers,  Clerics,  Teachers  by  the  Year  or  Quarter. 
That  for  the  salaries  of  overseers,  clerks,  secretaries,  and  of  teach- 
ers of  the  sciences,  who  give  lessons  by  the  year  or  quarter. 

Physicians,  Apothecaries,  etc.  That  of  physicians^  sur- 
geons and  apothecaries,  for  visits,  operations  and  medicines. 

Recorders,  Clerics,  Sheriffs,  Attorneys.  That  of  parish 
recorders,  sheriffs,  clerks  and  attorneys,  for  their  fees  and  emolu- 
ments. 

rierchants'  Accounts;  That  on  the  accounts  of  merchants, 
whether  selling  for  wholesale  or  retail. 

Retailers  of  Provisions  or  Liquors.  That  on  the  accounts 
of  retailers  of  provisions,  and  that  of  retailers  of  liquors  who  do  not 
sell  ardent  spirits  in  less  quantities  than  a  quart. 

Open  Accounts.     That  on  all  other  open  accounts. 

This  prescription  only  ceases  from  the  time  there  has  been  an 
account  acknowledged,  in  writing,  a  note  or  bond  given  or  an  action 
commenced. 

3207;  (As  amended  by  Act  78  of  1888,  p.  86);  84  A.  589,  Coyle  vs.  Succession  of 
Creevy;  7  A.  222,  Colley  vs.  Succession  of  Latourette;  3  A.  460,  Campbell  vs.  Nicholson; 
41  A.  388,  McGintv  vs.  Henderson;  41  A.  891,  Taylor,  Executor,  vs.  New  Orleans;  6  N.  S. 
248;  6L.  859;  14  L.  558;  11  R.  189;  2  A.  877;  5  A.  608;  11  A.  462;  14  A.  275.  705;  15 
A.  628,  639;  24  A.  73. 271 ;  R.  S.  4,  458,  2811. 
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If  balance  of  account  be  strack  and  ac- 
knowledged by  debtor,  Terbally,  it  is  no 
longer  an  open  account,  and  the  prescrip- 
tion is  ten  years.  20  A.  116,  James  vs. 
Fellowes  &  Co. ;  19  A.  186;  16  A.  146,  Gar- 
land vs. Scott;  26  A. 208, Blanc  vs.  Scruggs. 

Attorney.  —  Prescription  commences 
from  date  of  Unal  decree.  24  A.  230,  Hyams 
&  Jonas  vs.  Rogers. 

Overseer.— Acknowledgment  must  be 
in  writing.  But  see  9  A.  ^4,  Chevalier  vs. 
Hyams. 

Agent.— Items  of  agent*s  account  not 
prescribed.  21  A.  406,  Dolhonde  vs.  Lau- 
rans. 

Tax  Mortgages  and  Privileges.— 
Distinction.  34  A.  178,  State  ex  rel.  Jack- 
son vs.  Recorder  of  Mortgages. 

Overseer.— Working  comes  under  this 
article.  6  A.  759,  Nacbtrib  vs.  Prague  and 
Sherman. 

This  prescription  cuts  off  all  items  for  pro- 
fessional services  in  an  account  of  more 
than  three  years.  2  N.  S.  516,  Morse  vs. 
Brandt. 

Creditor's  action  against  legatees  under 
a  particular  title  is  prescribed  by  three 
years.    1431. 

Action  of  creditors  of  a  succession  who 
have  not  been  paid  against  creditors  who 
have  been  paid  is  prescribed  by  three  years. 
1068. 

Where  an  attorney ^s  fee  is  one-half  of 
what  is  collected— the  prescription  com- 
mences from  the  collection.  32  A.  741, 
Shepherd  vs.  Dickson. 

Action  to  recover  amount  of  alleged  debts 
paid  for  another  is  one  in  settlement  of  a 
partnership  and  prescribed  by  ten  years. 
46  A.  1208,  Reddick  vs.  White. 

The  following  actions  prescribed  in  three 
years : 

That  of  creditors  of  a  succession  against 
other  creditors  who  have  been  paid,  for 
their  pro  rata  prescribed  by  three  years. 
1068. 


Ownership  of  movables.    3476,  3606. 

Action  to  annul  tax  sales  under  section  5 
of  Act  106,  1874,  though  such  sales  made 
before  passage  of  act.  39  A.  403,  Barrow  vs. 
Wilson. 


Action  for  recovery  of  money  loaned. 
A.  639.^  Succession  of  Creevy. 


34 


The  action  against  legatees  to  give  up  ex- 
cess to  disposable  portion  or  the  deficit 
necessary  to  discharge  the  debts.    1431. 

The  action  of  an  unpaid  creditor  of  a 
vacant  succession  against  a  creditor  who 
has  been  paid  is  prescribed  in  three  years. 
1188. 


And  overseer's  wages, 
vs.  Johns. 


28  A.  245,  Brierly 


Action  on  open  account  of  merchants  or 
factors  for  supplies  furnished  or  money  ad- 
vanced. 30  A.  628,  Sevin  &  Gourdain  vs. 
Caillouet. 

Account  assumed  to  be  open  until  proved 
to  be  stated.  27  A.  639,  GU>odman  vs.  Ray- 
bum. 

But  account  acknowledged  barred  by  ten 
years.    38  A.  902,  Ashbey  vs.  Ashbey. 

Accounts  presented  and  not  objected  to 
within  reasonable  time  become  accounts 
stated  and  prescribed  in  ten  years.  26  A. 
208,  Blanc  vs.  Scruggs;  28  A.  605,  Daroy  <t 
Tremoulet  vs.  Lastrape«. 

Prescription  on  a  contingent  fee  upon 
collection  runs  from  date  of  collection.  38 
A.  741,  Shepherd  vs.  Dickson. 

Prescription  against  attorney's  claim  for 
fees  runs  from  termination  of  litigation.  36 
A.  1012,  Looney  vs.  Levy. 

Prescription  of  Four  Years. 

This  prescription  applies  to  action  by 
minor  against  tutor  respecting  acts  of  tutor- 
ship.   362  and  notes. 

Also  to  action  by  minor  for  rescission  of 
judgment,    C.  P.  616. 

Also  to  action  of  lesion  under  1876.  2595. 


Art.  3539  [3504].  Against  Attorneys  for  Return  of 
Papers.  The  action  of  parties  against  their  attorneys  for  the  re- 
turn of  papers  delivered  to  them  for  the  interest  of  their  suits,  is 
prescribed  also  by  three  years,  reckoning  from  the  day  when  judg- 
ment was  rendered  in  the  suit,  or  from  the  revocation  of  the  powers 
of  the  attorneys. 


Prescription  of  Four  Years. 

1.  Action   for  rescission  on  account    of 
'esion.     2595,  1876. 


2.  Action  of  minor  against  tutor  respect- 
ing acts  of  tutorship.  862.  [See  37  A.  S08, 
Bedell  vs.  Calder. 
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Art.  3457. 


§m. 

OF  THE  PRBSCBIPTIOM   OF  FIVE  YEARS. 

Art.  3540  [3505].  Bills  and  Notes*  Action  on  bills  of  ex- 
change,  notes  payable  to  order  or  bearer,  except  bank  notes,  those 
on  all  effects  negotiable  or  transferable  by  indorsement  or  delivery, 
and  those  on  all  promissory  notes,  whether  negotiable  or  otherwise, 
are  prescribed  by  five  years,  reckoning  from  the  day  when  the  en- 
gagements were  payable. 

(Amended)  R.  S.  384,  4M;  9  L.  283;  11  L.  148;  16  L.  257;  IR.  182;  12R.  148;1  A. 
342;  2  A.  684;  3  A.  608;  4  A.  126;  5  A.  276?  6  A.  232,  481;  14  A.  361;  20  A.  346,  362;  21  A. 
261,  723;  22  A.  29,  77;  23  A.  353;  11  Wall.  244:  Acta  1852,  No.  118,  Sec.  3,  p.  90;  7  N.  S. 
108,  Union  Manufacturing; Co.  vs.  Lobdell;  11  L.  660,  Thompson  yb.  Scales;  6  A.  148^ 
Lancaster  vs.  Carriel;  3  A.  338,  Burton  vs.  Chaney. 


This  prescription  runs  against  the  State. 
23  A.  570,  Graham,  Auditor,  vs.  Tignor 
et  al. 

This  prescription  runs  wherever  defend- 
ant is.  even  against  minors  and  persons  in- 
terdicted.   15  L.  145.  Tyson  vs.  McGill. 

This  prescription  does  not  apply  to  in- 
strument not  transferable  by  indorsement  or 
delivery.  12  R.  141,  Whiting  et  al.  vs. 
Prentice  et  al. ;  4  A.  171,  Spiller  vs.  David- 
son. 

County  warrants— negotiable  to  enable 
holder  to  sue— but  not  in  the  sense  to  defeat 
equities.  103  U.  S.  74,  Wall  vs.  County  of 
Monroe. 

A  verbal  acknowledgment  of  a  promissory 
note  before  prescription  has  run  is  good. 
43  A.  372,  Union  Nat.  Bank  vs.  Evans.     , 

Informalities  in  sheriffs^  sales  cured  by 
five  years.    3543. 

Tax  sales,  defective  assessment  and  want 
of  notice  form  no  basis  for  prescription.  32 
A.  228,  Person  vs.  O'Neal. 

Suit  must  be  brought  on  notes  immedi- 
ately after  impediment  is  removed.  20  A. 
131,  Rachel  vs.  Pourcian;  6  A.  224,Haynes 
vs.  Succession  of  Beckham;  21  A.  108, 
Jackfion  vs.  Yalst,  Admr.;  21  A.  106,  Me- 
chanics and  Traders'  Bank  vs.  Sanders. 

A  promise  to  return  $8500  of  U.  S.  5-20 
bonds  is  not  a  promissory  note.  30  A.  716, 
Blouin  vs.  Hart  &  Hebert. 

Where  school  board  has  received  funds 
belonging  to  another  and  invested  them, 
an  acQon  to  recover  such  invested  funds  is 
not  barred  by  five  years.  36  A.  806,  School 
Board  of  East  Carroll  vs.  School  Board  of 
Union. 

Registry  of  mortgages,  etc.   3369. 

Where  party  was  bound  to  accept  and 
pay  bill  of  exchange  but  did  not  do  it,  and 
afterwards  paid  a  part  of  the  bill  of  ex- 
change and  an  account  was  stated  on  the 
bill  for  the  balance,  the  five  year  prescrip- 


tion does  not  apply.    19  L.  222,  Zacharie 
&  Co.  vs.  Rogers  et  al. 

If  surety  pay  note  or  bill  his  action  comes 
under  3644,  and  not  3640.  12  A.  880,  Lm- 
ton  vs.  Wikoff. 

The  maxim  contra  non  valentem  agere  does 
not  affect  this  article.  22  A.  Ill,  Jacquet 
vs.  Levert  &  Co. 

Bonds  of  City  of  New  Orleans  are  pre- 
scribed in  five  years  from  maturity.  35  A. 
763,  State  ex  rel.  Rubera  vs.  Board  of  Liqui- 
dation; See  21  A.  121,  Bank  vs.  Williams. 

Parish  warrant  payable  to  order.  22  A. 
71,  Hynes  vs.  Police  Jury  of  Madison 
Parish. 

The  following  actions  also  prescribed  in 
five  years :  The  warranty  of  the  solvency  of 
the  debtor  of  a  rent  charge.    1392. 

An  action  to  annul  sale  under  fi.  fa.  for 
defective  description.  33  A.  1174,  Heirs  vs. 
Morefield. 

To  annul  sheriff ^s  sale  for  improper  notice^ 
etc.    33  A.  1043,  Munholland  vs.  Scott. 

Actions  of  heirs  to  reduce  excessive  do- 
nations and  prescription  runs  from  death 
of  donor.  32  A.  637,  Perrault,  Tutrix,  vs. 
Perrault. 

Twelvemonths'  bond.  22  A.  410/Cbas- 
tant  vs.  Strong;  22  A.  180,  Port  vs.  Deleo 
et.  al.;  21  A.  121,  Bank  vs.  Williams. 

Action  by  minor  to  rescind  partition  and 
prescription  runs  from  majority  or  full 
emancipation.  37  A.  155,  Sewall  vs.  He- 
bert. 

'*Due  bill."  26  A.  496,  Spearing  &  Co. 
vs.  Succession  of  Zacharie. 

Action  to  annul  an  executed  and  pro- 
bated will.  38  A.  645,  Barrow  vs.  Barrow; 
34  A.  592,  Heirs  of  Miller  vs.  Ober  et  al. 

Nullities  of  form  in  probate  of  will  pre- 
scribed by  five  years.  32  A.  437,  Miller  vs. 
Miller;  32  A.  337,  Heirs  of  Porter  vs. 
Hornsby. 
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So  if  note  U  indorsed  out  of  State. 
608,  ilatch  V8.  Giimore. 


Action  for  account  of  usufruct  is  barred 
by  ten  years  from  termination  of  usu- 
fruct.   41  A.  102,  Ashbey  vs.  Ashbey. 


Art,  3541  [3506].  Hlnors  and  Interdicts.  The  prescrip- 
tion  mentioned  in  the  preceding  article,  and  those  described  above 
in  paragraphs  I.  and  II.,  mn  against  minors  and  interdicted  per- 
sons, reserving,  however,  to  them  their  recourse  against  their  tutors 
or  curators. 

They  run  also  against  persons  residing  out  of  the  State. 

3521;  2221;  C.  N.  2278;  15  L.  145;  15  A.  528;  11  Wall.  244;  B.  S.  2,  452. 

Not  where  tbe  debtor  resides  out  of  the         So  if  note  is  indorsed  out  of  State.    3  A* 
SUte.    1  A.  404,  Garland  vs.  Holmes. 

If  defendant  resides  out  of  the  State  and 
plaintiff  Imows  his  residence  it  seems  pre- 
«cription  runs.  4  A.  418,  McMasters  ts. 
Mather. 

Art^  3542  [3507]  •  The  following  actions  are  prescribed  by 
five  years  : 

Nullity  or  Rescission.  That  for  the  nullity  or  rescission  of 
contracts,  testaments  or  other  acts. 

Reduction  of  Donations.  That  for  the  reduction  of  excess- 
ive donations. 

Rescission  of  Partitions.  That  for  the  rescission  of  parti- 
tions and  guarantee  of  the  portions. 

Minors*  This  prescription  only  commences  against  minors 
after  their  majority. 

42  A.  886.  Succession  of  Moore ;  48  A.  344,  Succession  of  Ball ;  47  A.  305,  Sucoeflrion 
of  Justus;  84  A.  594,  Miller  ys.  Ober;  4  L.  259;  11  R.  302;  2  A.  ^7;  3  A.  328;  6  A.  104;  7 
A.  558;  10  A.  684;  11  A.  654;  16  A.  15;  18  A.  148;  21  A,  505;  22  A.  223. 


Rescission.    87  A.  155,  Sewall  vs.  Hebert. 

Action  of  warranty  among  co-heirs  pre- 
scribed by  five  years  from  ume  of  eviction 
from  properiy  partitioned.   1896. 

Suits  for  resoiiiion  of  partition  on  acoount 
of  lesion  prescribed  by  five  years.  1418. 

Informalities  in  sherlff^s  sales  cured  by 
prescription  of  five  years.  8548. 

There  is  no  prescription  of  acts  radically 
null.    11  R.  813,  Lagrange  vs.  Barrie. 

If  defendant  say  **I  will  pay  if  long 
enough  time  be  given, '^  he  does  not  waive 
prescription.    15  L.  145,  I^son  vs.  McGill. 

Order  of  selaure  and  sale  is  not  such  a 
judgmentas  to  interrupt  prescription.  16  L. 
254,  Harrod  vs.  Voorhies;  contra,  8  A.  24, 
Rhea  vs.  Taylor. 

Partition.    3  R.  317,  Tlppett  vs.  Jett ;   12 


A.  481,  Greenwood  vs.  N.  0.;  37  A.  155, 
Sewall  vs.  Hebert. 

Where  there  is  a  sale  by  the  sheriff  with- 
out actual  possession  the  purchaser  takes 
possession  under  the  deed.  94  U.  S.  6, 
Pike  vs.  Evans;  88  A.  1044,  MunhoUand  vs. 
Scott. 

Warranty  of  the  solvency  of  the  debtor  of 
a  rent  obxtg^  barred  by  Hyb  years.    1892. 

8542  does  not  apply  to  prohibited  substi- 
tutions.   18  A.  574,  Provost  vs.  Provost. 

8542  applies  to  other  cases  than  those 
provided  for  by  2221.  2  A.  443,  Mulford 
vs.  Wimbish. 

Action  by  wife  to  set  aside  judicial  sale 
made  during  husband's  life  to  satisfy  mort- 
gage made  tor  husband^s  death  comaenees 
from  dissolution  of  marriage.  2221 ;  47  A. 
1043,  Brownson  vs.  Weeks. 


Action  to  annul 
cession  of  Justus. 


a  will.    45  A.  192,  Sue- 


Art.  3543.  Informalities  in  Public  Sales.  All  informali- 
ties connected  with  or  growing  out  of  any  public  sale,  made  by  any 
person  authorized  to  sell  at  public  auction,  shall  be  prescribed 
against  by  those  claiming  under  such  sale,  after  the  lapse  of  five 
years  from  the  time  of  making  it,  whether  against  minors,  married 
women  or  interdicted  persons. 
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(New  Article)  47  A.  779,  Rouyer  vs.  Carroll;  40  A.  761,  Linman  vs.  Rigging;  43  A. 
437, 440,  Breaax  vs.  Negrotto,  Jr. ;  40  A.  1258,  Ross  vs.  Enaut ;  43  A .  733,  Smith  vs.  City ;  R.  S . 
168,  2809;  Acts  1855,  No.  89,  Sec.  4.  p.  76;  See  notes  to  3542;  24  A.  24;  4  Otto  6;  18  A. 
656;  21  A.  692;  29  A.  534;  38  A.  770,  Orlol,  Tutor,  vs.  Moss;  41  A.  424,  Stackhouse  vs. 
Zuntz;  41  A.  820,  Still  vs.  Shall. 


This  article  cures  such  Informalities  in 
sheriffs^  sales  as  waiver  of  notice  of  order 
of  seizure  and  sale  hy  administrator,  post- 
ponement of  sale  and  an  adjudication  for 
less  than  appraisement.  33  A.  1043,  Mun- 
holiand  vs.  Scott. 

This  article  does  not  conflict  with  Section 
5  of  Act  105  of  1874.  39  A.  406,  Barron  vs. 
Wilson. 

Prescription  will  not  core  tax  title  defec- 
tive for  want  of  an  assessment  in  the  name 
of  owner.     34  A.  407,  Davenport  vs.  Knox. 

3543  and  8542  cover  absolute  nullities 
arising  from  form.  32  A.  441 ,  Miller  vs. 
Miller:  10  A.  684,  Calais  vs.  Semere;  20  A. 
192,  Walker  vs.  Lee;  34  A.  592,  Miller  vs. 
Ober  et  al. 

All  informalities  growing  out  of  public 
«ale  prescribed  by  five  years.  28  A.  571, 
Routh  vs.  Citizens'  Bank;  B.  S.  3392,  2876. 

Five  years'  prescription  has  same  curative 
effect  in  judicial  and  tax  sales  as  a  monition 
judgment.  34  A.  205,  Roberts  vs.  Zansler; 
38  A.  802,  Kent  vs.  Brown  &  Learned;  99 
U.  S.  482,  Montgomery  vs.  Samory. 

What  informalities  curable  by  prescrip- 
tion of  five  years : 

Informalities  in  appointment  of  undertu- 
tor,  in  composition  of  family  meeting.  In 
the  method  of  proving  debts,  and  case  of 


sale  of  minor's  property, 
vs.  Keller. 


39  A.  66,  Webb 


38  A.  770, 


Want  of  notice  of  seizure. 
Orlol  vs.  Moss. 

Failure  to  serve  notice  on  defendant  of 
judgment  by  default.  33  A.  673,  Uolt  vs. 
Board  of  Liquidators. 

(o)  Waiver  of  notice  of  order  of  seizure 
and  sale  by  administrator;  (6)  postpone- 
ment of  the  sale;  (c)  adjudication  for  less 
than  inventory  appraisement.  33  A.  1043, 
Mulholland  vs.  Scott. 

Defective  and  insufficient  description  of 
property  sold  In  the  sheriff*8  advertisement. 
33  A.  1174,  Walling  Heirs  vs.  Morefleld. 

Or  even  entire  want  of  advertisement.  14 
A.  777,  Loualllier  vs.  Castille. 

What  Informalities  not  Curable  : 

Omission  of  tutor  ad  hoc  to  take  pre- 
scribed oath.  37  A.  870,  Killelea  vs.  Bar- 
rett. 

Failure  to  give  required  notice  In  execu- 
tory proceedings.  Id. 

Radical  defects,  as  entire  want  of  assess- 
ment. 33  A.  442,  Hickman  vs.  Dawson,  and 
oases  cited ;  34  A,  407,  Davenport  et  al.  vs. 
Knox. 

Assessment  in  wrong  name.  32  A.  912, 
Lague  vs.  Boagnl. 


§  IV. 


OF  THE  PRESCRIPTION  OF  TEN  YEARS. 


Art.  3544  [3508].  Ten  Years.  In  general,  all  personal 
actions,  except  those  before  enumerated,  are  prescribed  by  ten  years. 

(Amended)  6  L.  674;  11  L.  148,  568;  12  B.  141,  148;  2  A.  634,  779;  8  A.  177,  220, 
328;  4  A.  171;  6  A.  481;  10  A.  258,  320,  688;  11  A.  296,  472;  12  A.  857,  728;  13  A.  124, 
514;  14  A.  801,  658,  657,  668,  740;  15  A.  150;  16  A.  352;  20  A.  408;  21  A.  697;  22  A.  151; 
3  A  46,  Barelll  vs.  Riviere;  48  A.  767,  Flagg  vs.  Parish  of  St.  Charles. 


A  claim  for  the  recovery  of  an  irregular 
deposit  is  only  prescribed  by  ten  years.  88 
A.  880,  Ooasins  vs.  Kelsey. 

A  private  innkeeper's  action  Is  prescribed 
by  ten  years.  88  A.  621,  Succession  of 
Newton. 

A  asufruct  is  extlngnlrtied  by  non-usage 
lor  ten  years.    618. 

8o  also  Is  a  servitude.    789. 


Homologation  prescribed  by  ten  years 
whether  the  account  was  advertised  as  an 
annual  or  final  account.  84  A.  1104, Walling 
vs.  Howell. 

Continuous  and  apparent  servitudes  may 
be  acquired  by  ten  years  and  by  thirty 
years.    765;  3504. 


Stock  not  due  until  call  made. 
Furton  vs.  N.  O.  &  C.  R.  R.  Co. 


3  A.  31, 
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The  prescription  on  bank  stock  is  ten 
years.    S  A.  181,  Brown  vs.  Union  Ins.  Co. 

Suit  to  be  reimbursed  taxes  paid  is  barred 
by  ten  years.  40  A.  768,  Sandidge  vs.  Hunt. 

Calls  for  stock  are  personal  obligation 
and  prescribed  by  not  less  than  ten  years. 
47  A.  651,  Citizens'  Bank  vs.  Gay;  42  A. 
733,  Citizens'  Bank  vs.  Hyam. 

Suit  to  recover  interest  in  succession  is 
barred  by  thirty  years.  50  A.  104,  White 
vs.  White. 

Action  to  recover  from  a  third  or  last 
community  of  deceased  father  a  sum  of 
money  due  from  tirst  community  is  for  a 
settlement,  and  not  a  claim  for  an  entire 
succession,  and  is  controlled  by  3544  and  not 
3548.    47  A.  616,  Succession  of  Bothick. 

Action  for  money  advanced  or  debts  paid 
for  another  is  ten  years.  46  A.  1208,  Red- 
dick  vs.  White. 

Absentees  and  residents  are  to  stand  on 
same  footing.    R.  S.  2810. 

Absence.    Mack.  87  and  82,  §138. 

Contra  non  valentem  agere  non  currit 
prescriptio.    7  X.  S.  481,  Ayraud  vs.  Babin. 

Prescription  of  ten  years  applies  to  notes 
paid  by  surety.  12  A.  880,  Linton  vs. 
Wlkoff. 

Prescription  only  runs  against  surety  on 
an  administrator's  bond  after  judgment  and 
necessary  steps  against  principal.  35  A. 
920,  Ricks  vs.  Gantt. 

Action  of  the  surety  who  has  paid  the 
debt.    3052. 

After  liquidation  Che  prescription  against 
the  minor  becomes  ten  instead  of  four  years. 
19  A.  176,  Perret  vs  Roussel;  362. 

Effect  of  annual  account  to  suspend  pre- 
scription.   30  A.  673,  Sewell  vs.  McVey. 

A  judgment  during  minority  does  not 
suspend  prescription.  37  A.  221,  Cochran 
vs.  Violet t  et  al. 

A  plaintiff  whose  title  is  barred  bv  pre- 
scription a^?a'r€7idi  caw«a  can  not  a  fortiori 
enforce  a  mortgage  or  real  right  to  the 
property  whose  prescription  Hberandi  causa 
is  opposed  to  him.  11  L.  259,  Lanusse  vs. 
Mintum. 

A  suspensive  appeal  does  not  suspend 
prescription  of  a  judgment.  27  A.  60,  Sam- 
ory  vs.  Montgomery. 

A  devolutive  appeal  does  not  suspend 
prescription  under  "the  act  of  1853.  The 
citation  on  the  original  I'udgment  must  issue 
in  ten  years.  21  A.  295,  Arrowsmith  vs. 
Durell;  Act  of  1853,  p.  250. 


Prescription  on  judgment,  how  averted. 
24  A.  211,  Wade  et  aL  vs.  Casparl;  25  A. 
489,  Succession  of  Hardy;  34  A.  1104,  Wal> 
ling's  Heirs  vs.  Hansell. 

Bringing  suit  in  probate  court  to  enforce 
judgment  against  the  estate  does  not  inter- 
rupt prescnptlon.  27  A.  50,  Samory  vs. 
Montgomery. 

Prescription  on  a  judgment  may  be 
acknowledged  In  writing.  30  A.  1071,  Suc- 
cession of  Patrick. 

State  Law  controls  U.  S.  Judgments.  13 
Peters  58,  59,  61,  Boss  vs.  Duval. 

This  prescription  does  not  apply  to  an 
action  to  recover  real  estate  nor  to  judg- 
ments in  Jjouisiana.  4  A.  169  Jndson  vs. 
Connolly, 

This  prescription  applies  to : 

Action  of  Mandate.  15  A.  634,  Imboden 
vs.  Richardson;  15  A.  144.  Garland  va.^ 
Scott;  16.  A.  398,  Hereford  vs.  Leverlch;^ 
17  A.  246  MlUaudon  vs.  Lesseps. 

Ten  years  from  demand.  86  A.  883,  Wall 
vs.  Coll)ert. 

Action  of  planter  against  factor.  27  A. 
133,  Prudhomme  vs.  Plauch^  et  als. 

A  suit  against  heirs  of  administrator  ten 
years  from  death  of  administrator.  15  A. 
469,  Bennett^s  Heirs  vs.  Alexander. 

Claim  of  heir  for  supporting  mother 
during  her  lifetime.  33  A.  621,  Snccessioa 
of  Newton. 

Of  the  action  of  nullity  or  of  Readsalon 
of  Agreement,  2221.  Right  of  Redemption 
can  not  be  reserved  for  a  time  exceeding 
ten  years.  2568,  2588. 

Builder.— Where  building  of  brick  or 
stone  falls  from  bad  workmanship  within, 
ten  years.    2762. 

Action  against  one  selling  property  in 
good  faith  and  believing  himself  owner,  to 
recover  price.  32  A.  1091,  Gaty,  McCune 
&  Co.  vs.  Babers. 

Action  for  reimbursement  of  taxes  paid^ 
40  A.  768,  Sandidge  vs.  Hunt. 

Action  by  child  against  mother  on  account 
of  usufruct  terminated  by  a  second  mar- 
riage.   38  A.  525,  Cochran  vs.  Violet. 

i 

'  Action  of  rescission  under  resolutory  con- 
dition.   1  A.  442,  Jones  vs.  Crocker;  11  A. 

,  654,  George  vs.  Lewis;  16  A.  130,  Hunter 
vs.  Williams ;  43  A  932,  Smith  vs.  Escoubas. 

Action  against  agent  for  account  36  A. 
883,  Wall  vs.  Colbert;  27  A.  133,  Prud- 
homme vs.  Plauche;  34  A.  825,  Southern 
Mutual  Insurance  Co.  vs.  Pike. 


Great  particularity  in  citation  required. 
23  A.  179,  Hopgood  vs,  Dawson. 


And  prescription  runs  from  time  of  de- 
mand and  refusal  of  settlement.    Id. 
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Action  agaiDSt  aurent  for  failure  to  protest 
note.    22  A.  143,  Eiohelberger  ts.  Pike. 

Claims  of  agent  afl^fnst  principal.  12  A. 
^61,  Cooper  vs.  Uarrison. 

Action  against  uncle  receiving  money, 
charged  as  negotiorum  gestor.  35  A.  863, 
Succession  of  Kichmond;  15  A.  143,  Gar- 
and  vs.  Scott;  19  A.  493,  De?ot  &  Co.  vs. 
Marx. 

Personal  obligations,  as  assumption  by 
purchaser  of  property  of  notes  given  for 
payment  of  price.  32  A.  288,  Scionneaux 
vs.  Waguespack  et  al. 

Action  by  co-obligor  for  reimbursement. 
24  A.  203,  Browder  vs.  Hook. 


For  dissolution  of  sale.  43  A.  932, 
Smith  vs.  Escoubas;  11  A.  654,  George  vs. 
Lewis;  23  A.  540,  Nash  vs.  Muggah;  ^3  A. 
354,  George  vs.  Knox. 

Action  against  depositary  ten  years  from 
putting  him  in  mora.  30  A.  1127,  Beard 
vs.  Boagni. 

Ten  years  prescription  of  taxes.  30  A. 
1262,  Succession  of  Zacharie. 

Prescription  on  a  judgment  runs  even 
against  minors  on  judgment  homologating 
tutor ^s  account.  24  A.  211,  Wade  vs.  Cas- 
pari. 

Prescription  of  notarial  act  of  mortgage 
ten  years.    25  A.  486,  Seybum  vs.  Deyris. 


Art.  3545  [3509].  Architect  or  Builder  In  Brick  or 
5tone.  The  action  against  an  undertaker  or  architect,  for  defect 
or  construction  of  buildings  of  brick  or  stone,  is  prescribed  by  ten 
years. 

2762;  C.N.  2270. 


Art.  3546   [3511].    Usufruct,    Use,    Servitudes.     The 

rights  of  usufruct,  use  and  habitation  and  servitudes  are  lost  by 
non-use  for  ten  years. 

(Amended)  618;  765;  783,  Sec.  2;  20  A.  52. 

Art.  3547.  Judgments;  Revival  of.  All  judgments  for 
money,  whether  rendered  within  or  without  the  State,  shall  be  pre- ' 
scribed  by  the  lapse  of  ten  years  from  the  rendition  of  such  judg- 
ments. Provided,  however,  that  any  party  interested  in  any  judg- 
ment may  have  the  same  revived  at  any  time  before  it  is  prescribed, 
by  having  a  citation  issued  according  to  law,  to  the  defendant  or 
his  representative,  from  the  court  which  rendered  the  judgment, 
unless  defendant  or  his  representative  show  good  cause  why  the 
judgment  should  not  be  revived,  and  if  such  defendant  be  absent 
and  not  represented,  the  court  may  appoint  a  curator  ad  hoc  to  rep- 
resent him  in  the  proceedings,  upon  which  curator  ad  hoc  the  cita- 
tion shall  be  served. 

Any  judgment  revived  as  above  provided,  shall  continue  in 
full  force  for  ten  years  from  the  date  of  the  order  of  court  reviving 
the  same,  and  any  judgment  may  be  revived  as  often  as  the  party 
or  parties  interested  may  desire. 

(New  Article)  42  A.  154,  Lalane  v«.  Payne;  7  R.  387;  2  A.  406;  24  A.  211;  Acte 
1863,  No.  274,  p.  250;  R.  S.  455,  2813,  2818;  25  A.  490;  30  A.  1071 ;  33  A.  1296;  34  A.  681 ; 
94  U.  8.  6;  28  A.  896;  13  A.  198;  27  A.  133. 


One  may  oppose  revival  of  a  judgment  by 
setting  up  a  patent  or  absolute  nullity.  34 
A.  520.  Gallagher  vs.  Rotchford,  Brown  <fc 
Co.;  32  A.  692,  Wooten  vs.  LeBlanc;  36  A. 
529,  Stackhouse  vs.  Zuntz;  32  A.  363, 
Flash,  Lewis  &  Co.  vs.  Schwabacher  &  Co. 


This  article  does  not  give  the  only  mode 
of  interrupting  proscription.  34  A.  413, 
Levy  vs.  Calhoun;  30  A.  1071,  Succession 
of  Patrick;  42  A.  153,  Lalane  vs.  Payne 
etal. 
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Interruption  runs  from  proceeding!  to  in- 
terrapt  and  not  from  the  judgment  of  re- 
vival.   47  A.  1643,  Fltzpatriclc  vs.  Leake. 

Curator  ad  hoc  may  be  appointed  in  salt 
to  revive.  43  A.  1175,  Bertron  et  al.  vs. 
Stuart. 

Issue  of  fraud  in  obtaining  judgment  can 
not  be  raised  in  a  suit  to  revive.  48  A.  473, 
Biuns  vs.  Oviatt. 

Judgments  prescribed  in  ten  years ;  but 
prescnption  may  be  interrupted: 

By  same  means  as  other  debts.  37  A. 
769,  Succession  of  Saunders. 

By  written  acknowledgments.  80  A.  1071, 
Succession  of  Patrick,  overruling  28  A.  615, 
Smith  vs.  Palfrey;  25  ▲.  485,  Succession  of 
Hardy. 

By  citation  in  action  to  revive  even  be- 
fore incompetent  court.  84  A.  413,  Levy 
vs.  Calhoun;  3518. 

Citation  of  the  heirs  who  have  not  re- 
nounced will  suffice  to  maintain  an  action 
to  revive  against  an  unrepresented  suc- 
cession. 34  A.  681,  Burbridge  &  Co.  vs. 
Chinn. 

What  will  not  suffice  to  interrupt  pre- 
scription : 

Service  of  citation  in  an  hypothecary 
action.  31  A.  395,  Chapman  vs.  Citizens^ 
Bank. 

When  prescription  commences  to  run: 

Where  appeal  is  taken,  whether  devolu- 
tive or  suspensive,  it  runs  from  date  of 
signature  of  judgment  of  lower  court.  27 
A.  52,  Samory  vs,  Montgomery;  21  A. 
295,  Arrowsmith  vs.  Dnrrell;  23  A.  176, 
Walker  vs.  Suecension  of  Hays;  23  A.  587, 
B5rme,  Vance  &  Co.  vs.  Garrett;  30  A. 
1830,  Marbury  vs.  Pace;  39  A.  749,  Scott 
&  Co.  vs.  Seelye. 

But  it  has  been  held  that  when  appeal  is 
taken  the  initial  point  of  prescription  is 
last  judicial  day  allowed  for  asking  a 
rehearing,  or  day  that  a  rehearing  is 
refused.    39  A.  749,  Scott  <ft  Co.  vs.  Seelye. 

Judgment  homologating  final  account 
prescribed  in  ten  years.  34  A.  1104,  Wall- 
ing Heirs  vs.  Howell. 

No  exception  to  jurisdiction  in  suit  to 
revive  where  none  was  made  in  original 
suit.    37  A.  689,  Theriot  vs.  Bayard. 

Parties  in  a  Suit  to  Revive. 

After  death  of  debtor  citation  to  heirs 
sufficient  if  they  have  not  renounced  and 
his  succession  unrepresented.  34  A.  681, 
Burbridge  &  Co.  vs.  Chinn. 

If  debtor  is  bankrupt  his  assignee  should 
be  cited  if  still  in  office,  but  not  if  dis- 
charged.   33  A.  1018,  Grayson's  Executor 


vs.  Norton;  81  A.  841,  but  see  Chapmen 
vs.  Xelson. 

When  suit  to  revive  brought  against  rep- 
resentative of  deceased  debtor,  his  capacity 
must  be  proved.  34  A.  1098,  Beail  vs.  Suc- 
cession of  Elder. 

Judgment  against  several  may  be  re- 
vived against  any.  31  A.  825,  Hammett  vs. 
Sprowl. 

Who  Mat  Revive  a  Judgment. 

Any  person  having  an  interest— e.  ^., 
an  attorney—and  revival  is  of  whole  judg- 
ment. 82  A.  805,  Martinec  vs.  Saooession 
of  Vives. 

Before  district  court  where  judgment 
rendered  in  probate  matter  in  district  court 

Erior  to  Constitution  of  J868.    30  A.  961, 
laChambre  vs.  Cole. 

If  suit  was  allotted  to  district  court, 
judgment  revived  in  district  court  of  new 
pamh  formed  by  division.  88  A.  1296, 
Calhoun  vs.  Levy. 

Before  the  court  which  is  suoeeaeor  of 
one  rendering  original  judgment.  82  A. 
305,  Martinez  vs.  Succession  of  Vives. 

Suit  to  revive  not  new  salt  but  part  of 
original  action.  38  A.  314,  Soherrer  vs. 
Caneza. 

Before  court  of  the  new  parish  to  which 
suit  has  been  assigned,  though  original 
judgment  rendered  of  different  parish.  31 
A.  ^1,  Hammett  vs.  Sprowl. 

The  Fifth  District  Court  for  parish  of 
Orleans  under  Conititution  of  1868  had 
jurisdiction  to  revive  judgment  rendered  by 
Fifth  District  Court  under  Constitution  of 
1864.    38  A.  814,  Scherrer  vs.  Caneza. 

But  judgment  of  one  district  court  could 
not  revive  judgment  of  another.  31  A.  841, 
Chapman  vs.  Nelson. 

DEFB1C8ES  IN  SUIT  TO  REVIVE. 

Defendant  may  show  the  absolute  nullity 
of  the  original  judgment,  and,  if  successful, 
effort  to  revive  must  fail.  87  A.  916,  In  re 
Board  of  Administrators;  84  A.  520,  Conery 
vs.  Rotchford,  Brown  <ft  Co. ;  82  A.  1006, 
King  vs.  Pickett;  80  A.  498,  Evans  vs.  Har- 
rison; 30  A.  363,  Laurent  vs.  Beelman;  2d 
A.  69,  the  case  of  McStea  vs,  Rotcliford, 
Brown  &  Co.  overruled. 

Burden  of  showing  absolute  nullity  of 
original  judgment  is  on  defendant.  34  A. 
413,  Levy  vs.  Calhoun. 

No  defense  short  of  absolute  nullity  of 
original  judgment  can  be  raised.  34  A.  840 
McCutcheon  vs.  Askew;  38  A.  342,  Folger 
<&  Son  vs.  Slaughter;  31  A.  826,  Hammett 
vs.  Sprowl;  30  A.  1330,  Marbury  vs.  Pace; 
29  A.  69,  McStea  vs.  Rotchford,  Brown  & 
Co.;  23  A.  173,  Drogre  vs.  Moreau. 
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Origioal  judgment  Is  the  proper  one  to  be 
reinsoribed  to  continue  effect  as  mortgage. 
25  A.  141,  Carroll,  Hoy  &  Co.  vs.  Seip  & 
Anderson. 

Pbescuiption  op  Thirty  Years. 


The  action  of  partition  imprescriptible 
Willie  possession  held  in  common,  but  where 
co-heirs  possess  separately  each  a  portion 
of  succession  effects,  prescription  of  thirty 
years  applies.  1304, 1305  and  1306. 


OP  THE  PRESCRIPTION  OF  THIRTY  YEARS. 


Art.  3548  [3512].  Actions  for  Immovables  and  Entire 
Estates.  All  actions  for  immovable  property,  or  for  an  entire 
estate,  as  a  succession,  are  prescribed  by  thirty  years. 

(Amended)  1305.  50  A.  107,  White  vs.  While; 


The  heir  who  has  permitted  thirty  years 
to  elapse  without  having  done  any  act 
showing  an  intention  to  accept  the  sucoes- 
sion  Is  barred  by  prescription  from  any 
rights  as  heir.  12  A.  07,  Succession  of 
Waters. 

The  faculty  of  accepting  or  renouncing  a 
succession  becomes  barred  by  the  longest 
prescription  of  the  rights  to  immovables. 
1030. 


Action  of  partition  Is  imprescriptible. 
1304;  1306. 

The  debt  exists  in  foro  con$cieiUiae  after 
its  le^l  force  is  destroyed  by  prescription. 
1758,  No.  3. 

The  prayer  of  the  petition  fixes  character 
of  the  suit  in  reference  to  prescription.  14 
A.  362,  Edwards  vs.  Ballard. 

Subscriptions  and  obligations  to 
charitable  institutions  prescribed  in 

THIRTY  TEARS.     103  Of  1880,  p.  129. 


§vr. 


OF  THE    RULES    RELATIVE    TO     THE     PRESCRIPTION    OPERATING    A  DISCHARGE     FROM 

DEBTS. 

Art.  3549  [3514].  LIberative  Prescription  Against  One's 
Own  Title.  In  ciases  of  prescription  releasing  debts,  one  may 
prescribe  against  a  title  created  by  himself ;  that  is,  against  an  ob- 
ligation which  he  has  contracted. 

C.  N.  2241. 

A  verbal  acknowledgment  will  interrupt 
prescription  of  a  note.  34  A.  752,  Utz  vs. 
Utz. 

Acknowledgments  even  to  third  persons 
operate  an  interruption  of  prescription. 
84  A.  752,  Utz  vs.  Utz  and  Beck;  2  A.  814, 
Erwin  vs.  Lowry ;  3  A.  824,  Succession  of 
Harrall. 


The  debt  exists  in  foro  consdentiae  after 
its  legal  force  is  destroyed  by  prescription. 
1768,  n.  3. 

It  debtor  obtain  title  so  as  to  prevent 
suit,  prescription  does  not  run.  4  A.  322, 
Stanbrough  vs.  McCall. 


Art.  3550  [3515].  Good  Faith  Not  Required.  Good  faith 
not  being  required  on  the  part  of  the  person  pleading  this  prescrip- 
tion, the  creditor  can  not  compel  him  or  his  heirs  to  swear  whether 
the  debt  has  or  has  not  been  paid,  but  can  only  blame  himself  for 
not  having  taken  his  measures  within  the  time  directed  by  law ; 
and  it  may  be  that  the  debtor  may  not  be  able  to  take  any  positive 
oath  on  the  subject. 


Contra  C.  N.  2275;  13  A.  353;  14  A.  27. 
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Creditor  may  compel  production  of 
€heclc8  to  prove  payment.  41  A.  S85, 
McGinty  ys.  Saccession  of  Henderson. 


Art.  3551  [3516].  Interruption.  The  prescription  releasing 
debts  is  intemipted  by  all  such  cases  as  interrupt  the  prescription 
by  which  property  is  acquired,  and  which  have  been  explained  in 
the  first  section  of  this  chapter. 

It  is  also  interrupted  by  the  causes  explained  in  the  following 
articles. 

3  L.  262;  4  L.  216;  10  L.  569;  10  A.  486;  11  R.  449;  4  A.  419;  5  Sav.  320. 


Payment  interrupts.  Prescription  does 
not  run  so  long  as  pledge  remains  with 
pledgee.  So  also  so  long  as  slaves  were 
left  with  creditors  to  apply  their  services 


to  payment  of  note.  8  R.  145,  Montgomery 
vs.  lievistones;  1  R.  557,  Wilson  vs.  Ban- 
nen;  2  Trop.,  n.  534  to  618. 


Art.  3552  [3517].    Id,     Debtors  In  Solido;  Heirs.    A 

citation  served  upon  one  debter  in  solido^  or  his  acknowledgement 
of  the  debt,  interrupts  the  prescription  with  regard  to  all  the  others 
and  even  their  heirs. 

A  citation  served  on  one  of  the  heirs  of  a  debtor  in  solido^  or  the 
acknowledgment  of  such  heir,  does  not  interrupt  the  prescription, 
with  regard  to  the  other  heirs,  even  if  the  debt  was  by  mortgage, 
if  the  obligation  be  not  indivisible. 

This  citation  or  acknowledgment  does  not  interrupt  the  pre- 
scription with  regard  to  the  other  codebtors,  except  for  that  portion 
for  which  such  heir  is  bound. 

To  interrupt  this  prescription  for  the  whole,  with  regard  to 
the  other  codebtors,  it  is  necessary,  either  that  the  citations  be 
served  on  all  the  heirs  of  the  deceased  debtor,  or  the  acknowledg- 
ment be  made  by  all  the  heirs. 

2097;  2278  and  3618;  C.  N.  2249;  24  A.  467;  Poth.  Oblig.,  n.  698;  6  Toul.  769,  787, 
811,  831,  832;  12  R.  243;  2  A.  890,  970;  3  A.  823;  12  A.  116;  14  A. 144;  15  A.  671 ;  20  A. 
486;  21  A.  155,  651,  659,  748;  23  A.  214. 

Tacit  interruption. 
628. 


Trop.  618,  619,  627, 


Co- trespassers  are  debtors  in  iolido  under 
this  rule.    21  A.  541,  Frazier  vs.  Hardee. 

A  verbal  acknowled^ent  before  five 
years  is  good  as  to  promissory  note.  21  A. 
188,  Silvemagle  &  Co.  vs.  Fluker. 

A  pledge  is  a  perpetual  acknowledgment. 
21  A.  128,  Citizens^  Bank  vs.  Johnson;  22 
A.  107,  Police  Jury  vs.  Duralde;  1  R.  558; 
23  A.  199,  Blanc  vs.  Hertzog;  5  Sav.  314, 
386. 

Administrator's  acknowledgment  inter- 
rupts. 21  A.  373,  Sevier  vs.  Succession  of 
Gordon. 

Administrator's  acknowledgment  sus- 
pends. 35  A.  863,  Succession  of  Richmond; 
32  A.  337,  Porter  vs.  Horns  by;  30  A.  853, 
Renshaw  vs.  Stafford;  29  A.  493,  Succes- 
sion of  Romero. 


Administrator's  list  of  debts  waives  plea 
of  prescription.  33  A.  753,  Troendle  vs. 
De  Bouchel;  21  A.  501,  McStea  vs.  Boyd 
and  Blanks. 

If  principal  moves  to  Louisiana  and 
leaves  bis  surety  in  Georgia,  and  the  latter 
Is  forced  to  pay,  he  may  recover  though 
the  note  be  barred  by  Louisiana  law.  24  A. 
564,  Long  vs.  Templeman. 

Service  on  maker,  indorser  being  the  sur- 
ety. Interrupts  as  to  latter.  24  A.  467,  Rog- 
ers &  Woodall  vs.  Glbbs. 

Amendment  may  be  a  new  lis  pendem 
and  old  citation  Insufficient.  50  F.  Rep.  760, 
Smith  vs.  Missouri  Pac.  Ry.  Co. ;  22  Wal. 
246,  French,  Trustee,  vs.  Hay  et  aL 

A  simple  acknowledgment  of  a  prescribed 
debt  is  not  a  renunciation  of  prescription, 
nor  will  an  unaccepted  offer  to  pay  half 
suffice.  25  A.  476,  Frellsen  and  Stevenson 
vs.  Gautt. 
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*'I  have  no  objection  to  the  payment  of 
the  within  note^'  is  not  sufficient.  25  A. 
492,  Miilard  vs.  8mith. 

Citation  where  former  demand  was  for 
substantially  the  same  matter.  26  A.  320, 
Brady  ys.  Parish  of  Ascension. 

Where  a  credit  is  endorsed  after  prescrip- 
tion has  run,  parol  evidence  rejected.  22 
A.  198,  Birch  vs.  Bates. 

Entries  of  creditor,  unsigned  by  the 
debtor,  can  not  have  effect  to  prove  inter- 
ruption of  prescription  against  deceased 
person.  34  A.  639,  Coyle  vs.  Succession  of 
Creevy. 

Where  a  mortgage  debtor  after  prescrip- 
tion aclmowiedgee  note  in  writing,  it  does 
not  affect  third  person  or  revive  mortgage 
as  to  them.  23  A.  456,  Succession  of  Kugler. 

Aclcnowied^ment  by  executor  in  writing 
interrupts.  33  A.  308,  Cloutier  vs.  Lemee; 
32  A.  337,  Heirs  vs.  Hornsby ;  30  A.  858;  29 
A.  493;  23  A. 184. 

After  death  of  party  one  can  not  inter- 
rupt prescription  by  showing  payment  by 
parol,  although  payment  is  endorsed  on 
note.  25  A.  481,  Guill'ory  vs.  Dejean;  23 
A.  531,  Pavy  vs.  Escoubas;  21  A.  350,  Suc- 
cession of  Hildebrandt. 

Filing  bill  in  chancery  interrupts.  24 
How.  569,  Gaines  vs.  Hennen. 

Promise  to  pay  when  able  is  binding, 
but  condltioDal.  100  N.  Y.  29,  Tebo  vs. 
Robinson. 

Difference  between  filing  and  service.  6 
Sav.,  p.  244. 

Citation  of  one  debtor  in  solido  interrupts 
as  to  others.  115  U.  S.  277,  Henderson  vs. 
Wadsworth;  22  A.  171,  Succession  of  Man- 
guin. 

Citation  on  behalf  of  surviving  partner 
interrupts  for  all.  17  L.  213,  FJower  vs. 
O'Connor;  40  A.  110,  Bechnel  vs.  Wagaes- 
pack. 

Citation  of  one  trespasser  interrupts  as 
to  all.    21  A.  641,  Frazier  vs.  Hardee. 

Form  of  citation  can  be  signed  by  dep- 
uty, etc.  22  A.  171,  Succession  of  Marigny; 
31  A.  115,  Berens  vs.  Boutte;  30  A.  822, 
Martinez  vs.  Succession  of  Vives ;  33  A.  846, 
Satterly  vs.  Morgan. 

Dismissal  for  non-appearance  of  plaintiff 
does  not  defeat  the  interruption.  22  A. 
171,  Succession  of  Marigny. 

Acknowledgment  in  a  simulated  act,  if 
treated  so  by  plaintiff,  does  not  interrupt. 
24  A.  242,  McLean  vs.  Keegan  <ft  McCann. 

Acknowledgment  of  separated  coupon 
does  not  interrupt.  32  A.  1250,  Conger  vs. 
New  Orleans. 


Acknowledgment  by  account. 
Cloutier  vs.  Lemee. 


33  A.  305 


Payment  in  Confederate  money  inter- 
rupts.   28  A.  584,  Dupr^  vs.  Lumpkin. 

Prescription  on  an  irregular  deposit  from 
demand.    34  A.  576,  Brown  vs.  Pike. 

Parol  evidence  after  prescription  has  run 
disregarded.  24  A.  398,  Levy  et  al.  vs.  Du 
Bols  et  al;  15  Wal.  561,  Adger  vs.  Alston. 

Acknowledgment  by  Indorser  by  collat- 
eral agreement,  insufficient.  21  A.  127, 
Stowers  vs.  Succession  of  Blackburn ;  15  A. 
168,  Coming  &  Co  vs.  Wood. 

Credits  given  before  prescription  had 
accrued  and  at  a  time  not  suspicious.  21 
A.  336,  Boulin  vs.  Rainey. 

A  letter  containing  acknowledgment  of 
executor  before  prescription  may  be  proved 
by  parol.  22  A.  85,  Sevier  vs.  Succession 
of  Gordon. 

Acknowledgment  by  maker  and  indorser 
does  not  interrupt  as  to  other  indorsers.  22 
A.  130,  Citizens'  Bank  vs.  Murdock  et  al. 

Acknowledgment  by  co-debtor  in  solido 
interrupts  as  to  the  others.  30  A.  494, 
Nugent  vs.  Stark. 

The  interruption  by  acknowledgment 
before  prescription  is  acquired  may  be 
proved  by  parol.  2278;  21  A.  179.  But  not 
after.  2278,  21  A.  293,  Birch  vs.  Bales. 

French  text  of  Code  of  1825  is  the  law.  12 
R.  243,  Buard  vs.  Lemee. 

Interrupts  for  such  portion  as  the  joint 
debtor  is  bound.    Ibid. 

Acknowledgment  to  interrupt  as  to  indor- 
ser is  insHfficient  unless  the  protest  or 
knowledge  of  the  irregularity  is  shown.  2 
R.  158,  Tomes  vs.  Montanye. 

Loose  or  vague  acknowledgment.  10  L. 
368.  Conway  vb.  William's  Administrator;  7 
A.  537,  Cane  vs.  Reynolds. 

Plea  of  partial  payment  (but  not  total)  is 
such  an  acknowledgment  of  the  balance  as 
to  interrupt  prescription.  18  A.  651,  Elmore 
vs.  Robinson. 

Prescription  was  ten  years  on  verbal  ac- 
knowledgment of  balanced  account.  20  A. 
118,  James  vs.  Fellows  &  Co. 

I  will  pay  15  cents  on  the  dollar,  is  not  an 
acknowledgment  sufficient  to  interrupt  pre- 
scription.   9  A.  15,  Lackey  vs.  Macmurdo. 

Acknowledgment  by  administrator  only 
causes  prescription  to  run  de  novo,  12  R. 
511,  Succession  of  Dubreuil. 

"I  owe  Mr.  Conway  yet,''  is  not  sufficient 
to  interrupt  prescription.  10  L.  668,  Con- 
way vs.  William's  Administrator. 
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A  proposition  to  pay  a  note  if  holder 
will  throw  off  interest,  will  interrupt  pre- 
scription. 23  A.  262,  Walker  vs.  Crailt- 
shanlc. 

Verbal  acknowledgment  of  promise  to 
pay  made  by  a  solidary  debtor  intermpts 
prescription  as  to  others.  30  A.  494,  Boalt 
vs.  Sarpy. 

"I  will  see  about  it,''  is  no  acknowledg- 
ment. 22  A.  328,  Marqueze  &  Co.  vs.  Bloom, 
Kahn  &  Co. 

But  not  an  offer  to  pay  in  Confederate 
money.  22  A.  477,  Cranie  vs.  Murrell;  23 
A.  630,  Belting  and  Packing  Co.  vs.  Jones. 


Payment  by  surety  does  not  interrupt  for 
principal.  21  A.  659,  Suocession  of  Voor- 
hies. 

Defective  citation  cured  by  answer  and 
prayer  for  oyer.  24  A.  382,  Elmore  vs. 
Ventress. 

Citation  Interrupts  in  trespass  and  possess* 
ory  action  as  to  co-trespaasers.  21  A.  541, 
Frazier  vs.  Hardee. 

Payment  by  vendee  who  has  assumed 
vendor's  mortgage  interrupts  for  both.  24 
A.  292,  Levy  vs.  Policy  Jury  of  Polnte 
Coupee;  12  R.  399;  21  A.  621. 

Administrator  can  not  revive  a  pre- 
scribed debt  in  any  manner.  31  A.  721, 
Succession  of  Romero. 


Art.  3553  [3518].  Id.  Principal  Debtor  and  Surety.   A 

citation  served  on  the  principal  debtor,  or  his  acknowledgment,  in- 
terrupts the  prescription  on  the  part  of  the  surety. 

C.  N.  2260;  Potb.  Oblig.,  n.  699;  6  Tool.  767;  9  A.  174;  12  A.  667;  14  A.  144,  612. 


Interruption  of  prescription  by  acknowl- 
edgment of  principal  debtor  interrupts  as 
surety.    30  A.  1263,  Bloom  &  Co.  vs.  Kern. 


And  suit  against  surety  interrupts  pre- 
scription as  to  principal.  27  A.  77,  Cohen 
&  Wilson  vs.  Goiding. 


Art.  3554  [3519].  Minors  and  Interdicts.  Prescription 
does  not  run  against  minors  and  persons  under  interdiction,  except 
in  the  cases  specified  by  law. 

3622;  C.  N.  2262;  44  A.  393,  Clemens  vs.  Meyer;  10  M.  287;  6  A.  109;  39  A.  405. 


Contra  non  vahntem  agere  non  currit  pre- 
Bcriptio.  12  M.  77;  4  M.  611 ;  6  M.  11 ;  2  N. 
S.  432;  11  A.  730,  Reynolds  vs.  Batson;  36 
A.  408,  McKnlght  vs.  Callioun. 

Tlie  lapse  of  time  within  which  a  revo- 
catory action  must  be  brought  is  not  a  term 


of  prescription,  and  therefore  bars  a  claim 
of  minors.  41  A.  102,  Ashbey  vs.  Ashbey 
etal. 

Minors  preserve  from  prescription  rights 
of  major  co-proprietors.    802,  C.  C. 


Art.  3555  [3520].  Married  Women.  Prescription  runs 
against  the  wife,  even  although  she  be  not  separated  in  property  by 
marriage  contract  or  by  authority  of  law,  for  all  such  credits  as  she 
brought  in  marriage  to  her  husband,  or  for  whatever  has  been 
promised  to  her  in  dower ;  but  the  husband  continues  responsible 
to  her. 

C.  N.  2264. 
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TITLE  XXIV. 


OP  THE  SIGNIFICATION  OP  SUNDRY  TERMS  OF  LAW  EMPLOYED 

IN  THIS  CODE. 


Art.  3556  [3522].  Definitions.  Whenever  the  terms  of 
law,  employed  in  this  Code,  have  not  been  particularly  defined 
therein,  they  shall  be  understood  as  follows : 

1.  The  masculine  gender  comprehends  the  two  sexes,  when- 
ever the  provision  is  not  one,  which  is  evidently  made  for  one  of 
them  only : 

Thus,  the  word  man  or  men  includes  women  ;  the  word  son  or 
sons  includes  daughters ;  the  words  ke^  his  and  such  like,  are  appli- 
cable to  both  males  and  females. 

2.  The  singular  is  often  employed  to  designate  several  per- 
sons or  things  :  the  heir^  for  example,  means  the  heirs,  where  there 
are  more  than  one. 

3.  Absentees. — An  absentee  is  a  person  who  has  resided  in 
the  State,  and  has  departed  without  leaving  any  one  to  represent 
him. 

It  means  also  the  person,  who  never  was  domiciliated  in  the 
State  and  resides  abroad. 

In  matters  of  succession,  the  heir  whose  residence  is  not  known 
is  deemed  an  absentee. 

4.  Advertisements. — In  cases  where  they  are  required  by 
law  to  be  given,  it  is  understood  that  the  advertisements  are  not  only 
to  be  posted  up  in  the  usual  places,  but  published  in  the  news- 
papers, where  such  are  printed. 

5.  Assigns. — Assigns  means  those  to  whom  rights  have  been 
transmitted  by  particular  title ;  such  as  sale,  donations,  legacy, 
transfer  or  cession. 

6.  Bulk. — Bulk  is  said  of  that  which  is  neither  counted, 
weighed  nor  measured.  A  sale  by  the  bulk  is  the  sale  of  a  quantity 
such  as  it  is,  without  measuring,  counting  or  weighing. 

7.  Certain,  Uncertain. — In  matters  of  obligations,  a  thing 
is  certain^  when  its  essence,  quality  and  quantity,  sufl&ciently  de- 
scribed ;  such  as  one  hundred  dollars,  such  a  house,  or  such  a 
horse. 

It  is  uncertain^  when  the  description  is  not  that  of  an  indi- 
vidual object,  but  designates  only  the  kind ;  such  as  some  com, 
some  wine,  a  horse. 
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8.  Children. — Under  this  name  are  comprehended,  not  only 
the  children  of  the  first  degree,  but  the  grandchildren,  great- 
grandchildren, and  all  other  descendants  in  the  direct  line* 

Natural  children,  even  though  recognized,  make  no  part  of 
the  children  properly  so  called,  unless  they  have  been  legitimated. 

9.  Contribution. — Contribution  is  said  of  the  partition  by 
which  the  creditors  of  an  insolvent  debtor  divide  among  themselves 
the  proceeds  of  his  property,  proportionably  to  the  amount  of  their 
respective  credits. 

10.  Discretion. — When  it  is  said  that  something  is  left  to 
the  discretion  of  the  judge;  it  signifies  that  he  ought  to  decide  ac- 
cording to  the  rules  of  equity  and  the  nature  of  circumstances. 

11.  Failure. — Failure  signifies  the  situation  of  a  debtor,  who 
finds  himself  in  the  impossibility  of  paying  his  debts. 

12.  Family. — Family  in  a  limited  sense,  signifies  the  father, 
mother  and  children.  In  a  more  extensive  sense,  it  comprehends 
all  the  individuals  who  live  under  the  authority  of  another,  and  in- 
cludes the  servants  of  the  father  of  family. 

It  is  also  employed  to  signify  all  the  relations  who  descend 
from  a  common  root. 

13.  Fault. — ^There  are  in  l^w  three  degrees  of  faults:  the 
gross,  the  slight,  and  the  very  slight  fault. 

The  gross  fault  is  that  which  proceeds  from  inexcusable  neg- 
ligence or  ignorance ;  it  is  considered  as  nearly  equal  to  fraud. 

The  slight  fault  is  that  want  of  care  which  a  prudent  man 
usually  takes  of  his  business. 

The  very  slight  fault  is  that  which  is  excusable,  and  for  which 
no  responsibility  is  incurred. 

14.  Force. — Force  means  the  effect  of  power  which  can  not  be 
resisted. 

Superior  force.  Those  accidents  are  said  to  be  caused  by 
superior  force,  which  human  prudence  can  neither  foresee  nor  pre- 
vent. 

15.  Fortuitous  Event. — Fortuitous  event  is  that  which  hap- 
pens by  a  cause  which  we  can  not  resist. 

16.  Inofficious. — ^Those  dispositions  which  fathers  and 
mothers  and  other  ascendants  make  of  their  property  to  the 
prejudice  of  their  descendants,  beyond  the  proportion  reserved  to 
them  by  law,  are  called  inofficious. 

17.  Judge. — The  word  judge,  as  employed  in  this  Code,  means 
always  the  competent  judge.  It  is  also  used  to  signify  the  court, 
whether  it  be  composed  of  the  judge  alone,  or  of  the  judge  and 
jury. 

18.  Litigious  Rights. — Litigious  rights  are  those  which  can 
not  be  exercised  without  undergoing  a  lawsuit. 
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19.  Noi^FicATiON,  Notice. — Notification,  or  notice,  is  the 
information  given  in  writing  of  some  act  done,  or  the  interpella- 
tion by  which  some  act  is  required  to  be  done. 

20.  Obligee  or  Creditor. — Obligee  or  creditor  is  the  person 
in  favor  of  whom  some  obligation  is  contracted,  whether  such  obli- 
gation be  to  pay  a  sum  of  money,  or  to  do  or  not  to  do  something. 

21.  Obligor  or  Debtor. — Obligor  or  debtor  is  the  person  who 
has  engaged  to  perform  some  obligation. 

22.  Onerous. — ^The  title  is  said  to  be  onerous  when  it  is 
acquired  for  a  certain  price,  or  under  certain  charges.  It  is  the  con- 
trary of  the  lucrative  title. 

23.  Person. — Person  is  applicable  to  men  and  women,  or 
either. 

24.  Posterity. — Posterity  comprehends  all  the  descendants 
in  the  direct  line. 

25.  Precarious. — That  possession  is  called  precarious,  which 
one  enjoys  by  the  leave  of  another,  and  during  his  pleasure. 

The  title  which  excludes  the  ownership,  such  as  a  lease,  i  s  also 
called  precarious. 

26.  Solvency. — Solvency  is  the  ability  to  pay  one's  debts. 
'  He  who  can  not  pay  all  that  he  owes  is  not  solvent. 

27.  Sons,  Daughters. — ^These  words,  though  generally  appli- 
cable only  to  the  children  of  the  first  degree^  are  sometimes  used 
to  signify  all  the  descendants  in  the  direct  line. 

28.  Successor. — Successor  is,  generally  speaking,  the  person 
who  takes  the  place  of  another. 

There  are  in  law  two  sorts  of  successors :  the  successor  by 
universal  title,  such  as  the  heir,  the  universal  legatee,  and  the  leg- 
atee by  universal  title,  and  the  successor  by  particular  title,  such  as 
the  buyer,  donee  or  legatee  of  particular  things,  the  transferree. 

The  universal  successor  represents  the  person  of  the  deceased, 
and  succeeds  to  all  his  rights  and  charges. 

The  particulaf  successor  succeeds  only  to  the  rights  apper- 
taining to  the  thing  which  is  sold,  ceded  or  bequeathed  to  him. 

29.  Such  as. — These  are  words  employed  to  give  some  exam- 
ple of  a  rule,  and  are  never  exclusive  of  other  cases  which  that 
rule  is  made  to  embrace. 

30.  Tacit. — Tacit  is  said  of  that  which,  although  not  ex- 
pressed, is  understood  from  the  nature  of  the  thing,  or  from  the 
provision  of  the  law. 

3i.  Thing  Adjudged. — Thing  adjudged  is  said  of  that  which 
has  been  decided  by  a  final  judgment,  from  which  there  can  be  no 
appeal,  either  because  the  appeal  did  not  lie,  or  because  the  time 
fixed  by  law  for  appealing  is  elapsed,  or  because  it  has  been  con- 
firmed on  the  appeal. 
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32.  Third  Persons. — With  respect  to  a  contract  or  judgment, 
third  persons  are  all  who  are  not  parties  to  it.  In  case  of  failure, 
third  persons  are,  particularly,  those  creditors  of  the  debtor  who 
contracted  with  him  without  knowledge  of  the  rights  which  he  had 
transferred  to  another. 

MORTIMER  CARR, 
Speaker  of  the  House  of  Representatives. 

OSCAR  J.  DUNN, 
Lieutenant  Governor  and  President  of  the  Senate. 
Approved  March  14,  1870, 

H.  C.  WARMOTH, 
Governor  of  the  State  of  Louisiana. 
A  true  copy : 

Geo.  E.  Bovee, 

Secretary  of  State. 


27;  1933,  Sec.  2;  2120;  2286;  6  L.  539;  15  L.  85;  9  R.  207;  11  R.  802;  1  A.  92,264; 
12  A.  199,  465;  18  A.  535;  16  A.  284,  890;  18  A.  695;  49  A.  944,  Bank  vs.  Brewing  Auocia- 
tion. 


Citizen  of  another  State,  though  he  dwell 
here  for  some  months  in  each  year,  is  an 
absentee.     80  A  878,  Morris  vs.  Bienvenu. 

Person  who  has  not  resided  in  this  State 
lor  several  years  is  an  almentee.  81  A.  542, 
Bartlett  vs.  Wheeler. 

Adyertisbmbnt. 

R.  S.  3000;  C.  P.  668,  969. 

Clerk. 

Who  is  clerk.  85  A.  75,  SUte  ex  rel. 
Woodward  vs.  Chapman. 

Failure. 

Failareis  suspension  on  account  of  in- 
solvency. 36  A.  15,  Kennedy  vs.  Savings 
Institution;  19  A.  198,  Lea  vs.  Bringier. 

Definitions  of  failure.  42  A.  850,  State  ex 
rel.  Hyman  Lichstenstein  &  Co.  vs.  Lewis, 
Judge;  49  A.  694,  Drew  vs.  His  Creditors. 

Failure  means  judicial  failure,  not  a  mere 
uncertain  condition  of  impossibility  of  pay- 
ing debts.  38  A.  442,  443,  Seixas  vs.  Citi- 
zens* Bank. 

Family. 

Persons  having  no  natural  or  legal  claim 
not  members  of  the  family.  84  A.  1058, 
Galllgar  vs.  Payne. 

Good  Will. 

Sale  of  good  will.  15  F.  Rep.  812,  Barber 
vs.  lus.  Co.;  3  A.  16,  Wintz  vs.  Vogt;  9  A. 
294,  35  A.  63;  21  A.  891 ;  45  A.  940,  Rigoey 
vs.  Monette;  47  A.  648,Rigney  vs.  Ifonette. 

Franchise. 

Franchise  is  property.  27  A.  142,  Cres- 
cent City  Gaslight  Company  vs.  N.  O.  Gas- 


light Company;  31  A.  476,  X.  O.Clty  Gas- 
light Company  vg.  Assessors. 

FURMITURB. 

Furniture  defined.  477. 
Gross  Fault. 

47  A.  114,    Thompson  vs.  Railroad  Com- 
pany. 


Judge. 

What  makes  judge  competent. 

Masculine  Gender. 


87,  C.  P. 


Tutor  means  "tutrix, 
cession  of  Boudreaux. 


42  A.  298,  Sue- 


Movables. 

Movable  defined.    478. 

Litigious  Rights. 

2447,  2655-2,  2653;  88  A.  225,  McDougall 
vs.  Monlesun;  6  A.  238.  Pearson  vs.  Grice; 
12  A.  646,  Grayson  vs.  Sanford;  13  A.  529. 
Billiot  vs.  Robinson;  33  A.  1182.  Duson  ▼«. 
Dupr4;  43  A.  1040,  Bonner  vs.  Beard. 

Notification  Notice. 

2643. 

Precarious. 

Precarious  possession  or  title  is  one  en* 
joyed  by  leave  of  another  and  during  his 
pleasure.  16  A.  284.  McCloskey  vs.  Central 
Bank;  3490;  3510;  8518. 

Res  Judicata. 

Judgment  must  be  final .  37  A .  374,  Meyer 
vs.  Sohnrbruck. 

Solvency. 

49  A.  944,  Bank  vs.  Brewing  AseociatloQ, 
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ABANDONMENT: 
Of  M.\rried  Person  : 

Ground  for  separation  from  bed  and 

board.  lJt8,  (5). 
Absenee  of  spouse  for  lawful  cause, 

no.  144. 
Of  married  person,  what  constitutes. 

143. 
Of  married  person,  must  be  proved  by 

judicial  summons  to  return.  145. 


Judge  can  appoint  tutor  to  abandoned 

child.  272. 
Of  ownership,  what  constitutes.  3421, 

3448,  (2). 
Abandoned  property  belongs  to  finder. 

3414,  3421. 
Treasure,    not    abandoned    property. 

3423. 
Lost  property  and  things  thrown  in 

sea   to   save   ship,   not   considered 

abandoned.  3424. 
Of  possession.  3424,  3448^  (2). 
By  usufructuary,  releases  him  from 

repairing  and  annual  charges.  575. 
By   usufructuary,   no   release   from 

charges  of  enjoyment  already  had. 

575. 
Of  buildings  and  improvements,  con- 
structed by  usufructuary  at  expir- 
ation of  usufruct.  594. 
Of  servient  estates  exonerates  owner 

from  duties  imposed  on  him.  775. 
Servitude  extinguished  by.  775,  783, 

(4),  813.  814. 
Owner  of  dominant  estate  bound  to 

accept,  of  servient  estate.  813. 
Of  walls  exonerates  proprietor  against 

8er^utudes.  815. 
Of   soiccession    to   creditors    releases 

heir    of    personal    liability    when. 

1010,   1025. 
Of  mortgaged  property  of  succession 

to  hypothecary  creditors,  by  heir. 

1438. 
Of  mortgaged  property  by  third  pos- 
sessor. 3400,  3405,  3406. 


By  heir  of  his  portion  to  hypothecary 
creditors,  when  no  release  from  per- 
sonal liability.  1439. 

Of  property  bequeathed,  to  hypothe- 
cary creditor  by  legatee.  1440. 

Of  legacy  to  hypothecary  creditor, 
gives  legatee  no  recourse  against 
heir.  1441. 

By  legatee  to  hypothecary  creditor 
gives  him  recourse  against  third 
person,  for  whose  benefit  property 
mortgaged.  1443. 

Of  effects  of  succession  to  legatees, 
exonerates  heir.  1465. 

To  creditors,  exonerates  universal  do- 
nee from  obligation  to  pay  them. 
1552. 

By  insolvent  to  creditors.  2170. 

Of  animals  by  owner,  to  escape  liabil- 
ity. 2321. 

Of  animals,  owner  not  allowed  to  es- 
cape liability  by,  when.  2321. 


ABSENTEE: 

Defined.  3556  (3). 
CuRATORSiiiP  of: 

Curator,  when  appointed  by  judge. 

47,  69. 
Curator  appointed  in  expropriation 

proceedings,   when    owner   absent 

2635. 
Selection  of  curator.  48. 
Partnership  cannot  be  curator.  2816. 
Oath,    inventory,    appraisement   and 

bond  of  curator.  49. 
Mortgage  created  by  law  on  property 

of  curator.  3314. 
Curator  can  only  administer,  cannot 

alienate  or  mortgage.  50. 
Curator  has  mortgage  on  property  of 

for  advances.  3314. 
Obligations  of  curator  similar  to  those 

of  tutor.  50. 
Compensation  of  curator  same  as  tu- 
tor. 50. 
Suits    affecting,    prosecuted    by    or 

against  curator.  51. 
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Annual  account  of  curator.  54. 

Curator  ad  hoc  appointed  to  defend 
suit,  when  no  other  curator.  66. 

Curator  bound  to  render  final  account 
upon  tennination  of.  55. 

Termination  of,  by  return,  by  ap- 
pointment of  attorney,  and  by  heirs 
being  put  in  provisional  possession. 
52. 

Provisional  Possession  of  Property 
or: 

Defined.  65. 

When  absentee  not  heard  from  for 
five  years,  presumptive  heirs  enti- 
tled to.  57. 

When  power  of  attorney  left  pre- 
sumptive heirs  entitled  to,  after 
absence  of  seven  years.  58. 

Before  expiration  of  five  or  seven 
years,  when  death  presumed.  60. 

Pact  to  be  considered  by  judge  in  pre- 
suming death.  61. 

Security  required  from  presumptive 
heirs,  put  in.  57,  65. 

Sureties  of  presumptive  heirs  dis- 
charged after  lapse  of  time  since. 
70. 

Will  of,  provisionally  executed  after, 
upon  security  given  by  beneficiar- 
ies. 62. 

Universal  heir  by  will  entitled  to,  by 
giving  security.  63. 

Spouse  in  community  of  absentee 
may  prevent  granting  of,  and  claim 
administration.  64. 

Person  put  in,  has  right  of  adminis- 
tration. 65. 

Person  put  in,  accountable  to  absen- 
tee on  reappearance.  65. 

Person  put  in,  or  spouse,  must  cause 
inventory  of  movables.  66. 

Judge  may  order  sale  of  movables 
and  investment  of  proceeds.  66. 

Person  put  in  may  petition  for  ex- 
pert report  of  immovables.  67. 

Revenue  due  absentee  upon  return  in 
what  proportion.  68. 

Persons  put  in,  can  neither  alienate 
or  encumber.  69. 

Absolute  possession,  when  ordered. 
70. 

Succession  of  absentee,  when  opened. 
71.  934. 


Judgment  allowing,  ceases  to  have  ef- 
fect upon  reappearance  or  proof  of 
existence  of.  72. 

Rights  of  absentee,  after  absolute 
possession.  73. 

Rights  of  heirs  of  absraitee,  after  ab- 
solute possession.  74. 

Suits  against  absentee  prosecuted 
against  those  put  in.  75. 

Cancelling  of  mortgage  by  debtor 
when  creditor  absent  3379,  3380. 

Effect  op  Absence  Upon  Eventual 

Rights  of: 

Existence  of,  at  moment  right  ac- 
crued, must  be  proved  by  person 
claiming  through.  76. 

Succession  opened  in  favor  of,  f aUs  to 
whom.  77. 

Upon  return  may  claim  succession  or 
any  right  within  time  of  prescrip- 
tion. 78. 

Fruits  of  inheritance  during  absence 
go  to  person  in  provisional  posses- 
sion. 79. 

Effect  op  Absence  on  Marriage  : 
Abandoned  spouse  may  remarry  after 
ten  years'  absence.  80. 

Care  of  Minors  When  Father  Has 

Disappeared  : 

Mother  exercises  rights  of  absent 
father.  81. 

In  case  of  remarriage  wife  most  get 
consent  and  family  meeting  to  pre- 
serve tutorship.  82. 

If  family  meeting  refuse  tutorship  to 
wife,  provisional  tutors  appointed. 
83. 

Provisional  tutor  appointed,  when 
mother  dead.  84. 

Provisional  tutor  appointed  when 
spouse  disappearing  has  left  chil- 
dren of  former  marriage.  86. 

Contestation  of  legitimacy  of  child 
bom  during  absence,  by  father  on 
return.  191. 

ACCEPTANCE: 

Succession  : 

Of  temporary  office  does  not  imply 
change  of  domicile.  44. 

Of  life  office  implies  change  of  domi- 
cile. 45. 
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Of  succession  testate  and  intestate, 
rules  relating  to,  the  same.  976. 

Kg  one  compelled  to  accept.  977. 

Opening  of  succession,  condition  pre- 
cedent to.  978. 

Acceptance  of,  before  succession  op- 
ened, null.  984. 

Succession  must  have  fallen  to  person 
accepting.  979. 

Person  ignorant  of  death  of  deceased 
cannot  accept.  980.. 

Of  heir  ah  intestato  in  ignorance  of 
will,  nuU.  981. 

Acceptance  of,  when  heir  instituted 
upon  condition.  985. 

Person  accepting  must  know  under 
what  title  succession  has  fallen  to 
him.  982. 

Not  necessary  that  heir  should  know 
portion  falling  to  him.  983. 

Mistake  as  to  degree  of  relationship 
unimportant.  983. 

Acceptance  of,  part  of,  invalid.  986. 

Acceptance  of,  relates  back  to  day  of 
opening.  987. 

Acceptance  of,  cannot  be  conditional 
1016. 

Acceptance  of,  express  or  tacit.  988. 

Acceptance  of,  express.  988,  989. 

Acceptance  of,  tacit  988,  990. 

No  acceptance  of,  by  mere  verbal  de- 
claration. 989. 

Nature  of  intention  which  validates 
acceptance.  990. 

Intermeddling  with  effects^  not  known 
to  belong  to  succession,  not  an  ao- 
ceptance  of.  991. 

Acceptance  of,  not  presumed  by  acts 
of  piety  and  humanity.  1001. 

Acceptance  of,  presumed  by  acts  for- 
eign to  succession.  992. 

Heirs  who  have  embezzled  or  con- 
cealed effects  of,  bound  as  by  accep- 
tance. 1029. 

Acceptance  of,  presumed  by  acts  of 
ownership  save  those  preservatory. 
994. 

Disposal  of  succession  property  in 
other  quality  than  that  of  heir 
works  no.  995. 

Acceptance  of,  when  presumed  by 
disposing  of  succession  property  by 
heir  who  is  also  executor.  995. 

Acceptance  of,  not  presumed  by  acts 
of  preservation  except  when.  997. 


No  presumption  of  when  acts  accom- 
panied by  protestation  before  no- 
tary or  in  petition.  998,  999. 

Acceptance  presumed  by  sale  of  ef- 
fects of  succession  without  author- 
ity of  court.  999. 

Acceptance  of  not  presumed  by  sale 
of  effects  of  succession  with  au- 
thority of  court.  999. 

Distinction  to  be  made  between  acts 
of  ownership  and  acts  of  adminis- 
tration. 996. 

Acceptance  of,  presumed  when  heir 
suffers  a  judgment  to  be  taken 
against  him  in  capacity  of  heir. 
1000. 

Acceptance  of,  presumed,  by  dona- 
tion, sale,  assignment  or  renuncia- 
tion in  favor  of  co-heir.  1002, 1003. 

Acceptance  of,  by  persons  incapable 
of  contracting  invalid.  1004. 

Acceptance  of,  by  curator  of  inter- 
dict. 1004. 

Acceptance  of,  by  married  woman 
when  valid,  when  not.  1005. 

Acceptance  of,  by  husband  at  refusal 
of  wife.  1006. 

Acceptance  of,  by  heir  of  person 
called  to  succession.  1007. 

Acceptance  o^  unconditional  by  some 
co-heirs,  and  with  benefit  of  inven- 
tory by  others.  1008. 

Validity  of  acceptance  of,  may  be  dis- 
puted by  heir  when.  l609. 

Abandonment  of  succession  to  lega- 
tees, and  creditors,  after  acceptance 
of,  effect  of,  and  when  allowed 
1010. 

Majority  of  creditors  can  compel  in- 
ventory and  security  after.  1011. 

After  acceptance  of,  heir  cannot  ob- 
tain actual  delivery  of  succession 
property  in  litigation,  except  when. 
1012. 

Effect  of  simple  acceptance  of,  with 
respect  to  debts  of  deceased.  1013. 

Effect  of  simple  acceptance  of^  inven- 
tory being  taken.  1013. 

Effect  of  unconditional  acceptance 
of,  after  term  for  deliberation. 
1013,  1056. 

Effect  of  acceptance  of,  with  benefit 
of  inventory.  1013,  1032,  1054, 
1058. 

Acceptance  of,  by  attorney  in  fact 
1020. 
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Acceptance  of,  by  creditor  of  heir. 
1021. 

Acceptance  of,  confers  benefit  of  right 
of  accretion.  1022. 

Accretion  for  benefit  of  heirs,  who 
have  made  acceptance  of.  1026. 

Heirs  accepting  benefited  by  accretion 
despite  ignorance  of  renunciation. 
1023. 

Heir  cannot  renounce  share  by  accre- 
tion and  keep  portion  falling  to  him 
in  his  own  right,  except  when 
1024,  1025. 

Right  to  accept  prescribed  when.  1030 

Heir  may  accept  until  right  of,  pre- 
scribed against  except  when.  1031. 

What  is  meant  by  term  of  delibera- 
tion before  acceptance  of.  1033. 

To  enjoy  term  for  deliberation,  what 
necessary.  1034,  1035. 

Right  of  creditor  to  cite  heir  before 
judge  to  compel  him  to  declare  in- 
tention to  accept.  1036. 

Acceptance  of,  after  citation,  imcon- 
ditional.  1037. 

Term  given  heir  to  deliberate  before 
acceptance  of.  1050. 

At  expiration  of  term  for  delibera- 
tion, heir  compelled  to  express  in- 
tention to  accept  or  reject.  1055. 

When  heir  held  to  imconditional  ac- 
ceptance of.  1057. 

Acceptance  of,  by  creditor  of  person 
called  to  succession.  1071,  1072. 

Acceptance  of,  by  creditor  of  person 
called  to  succession  considered  to 
be  with  benefit  of  inveutory.  1074. 

Acceptance  of,  by  power  of  attorney. 
2997. 

Op  Donation  Inter  Vivos  : 

Acceptance  of,  binds  donor.  1540. 

Acceptance  of,  how  made.  1540. 

Execution  of  donation  (jfispenses  with 
express.  1541. 

Execution  of  donation  by  donee  of 
full  age.  1542. 

Execution  of  donation  by  donee  or  at- 
torney alone.  1542. 

Execution  of  donalion  cannot  be 
made  by  creditor  of  donee.  1543. 

After  donee's  death  null.  1544. 

Acceptance  of,  by  married  woman. 
1545. 

Acceptance  of  by  minor.  1546. 


Donation  by  marriage  contract  not 

declared  void  for  want  of.  1739. 
Donation  in   favor  of  marriage  of 

present  and  future,  property  may 

be  renounced  in.  1737. 
Acceptance     of,     for     emancipated 

minor,  by  parents.  1546. 
May  be  made  by  ascendants  of  minor. 

though  parents  alive.  1546. 
May  be  made  by  ascendants  when 

donee  under  interdiction.  1547. 
May  be  made  by  donee,   deaf  and 

dumb,  knowing  how  to  write.  1548. 
May  be  made  by  donee,  deaf  and 

dumb,  not  knowing  how  to  wriia 

1548. 
May  be  made  for  benefit  of  institu- 
tions. 1549. 
Effect  of  acceptance  with  respect  to 

ownership.  1550. 
Effect  of  acceptance  with  respect  to 

charges  imposed  by  donor.  1551. 
Acceptance  of,  by  imiversal  donee, 

effect  of.  1552,  1553. 
Rights   of  minors,   interdicted,   and 

married  women,  when  acceptance 

of,  not  made  for  them.  1558. 
When  property  mortgageable,  act  of, 

must    be    registered.     1554,  1555. 

1556. 
When  registry  of  act  of,   required, 

want  of  registry  pleadable  by  all 

persons  save  donor.  1567. 

Of  Remission  op  Debt: 

Presumed.  2201. 

Of  delivery  in  sale.  2549  (2). 

Of  Mandate: 

Of  mandatary,  completes  mandate 
2988. 

Of  power  of  attorney,  express  or  tacit 
2989. 

To  be  proved  by  mandator,  when  de- 
nied by  attorney.  2990. 

Of  Community  by  Wife: 
See  Community. 


ACCESSION: 

Defined.  498. 

Rights  of,  to  what  is  produced  by  the 

thing,   fruits,  revenues,   young  of 

animal.  499,  500,  502. 
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Fruits  produced  by  labor  of  third  per- 
sons. 601. 

Bona  fide  possessor  enjoys  possession 
of.  503,  3453. 

Right  of.  To  What  Unites  or  What 
Incorporates  Itsew  to  the  Thing  : 

Owner  enjoys  benefit  of.  504,  2386. 

Property  or  soil  carries  with  it  all  that 
is  above  or  under  it.  505. 

Right  of,  with  reference  to  the  con- 
struction by  owner,  with  material 
of  others.  507. 

Right  of,  with  reference  to  construc- 
tion by  third  person,  with  his  own 
material  on  land  of  another.  508. 

Right  of,  with  reference  to  the  accre- 
tion formed  by  flowing  water.  509. 

Right  of,  with  reference  to  dereliction 
formed  bv  retiring  or  flowing  water. 
510. 

Right  of,  with  reference  to  dereliction 
caused  by  sea.  610. 

Right  of,  with  reference  to  detached 
land  capable  of  identification.  511. 

Right  of,  with  reference  to  islands 
formed  in  navigable  streams.  512. 

Right  of,  with  reference  to  islands 
formed  in  non-navigable  streams. 
513,  514,  515. 

Right  of,  with  reference  to  obtaining 
pigeons,  bees  and  fish.  519. 

Right  of,  with  reference  to  the  fruits 
of  paraphernal  property.  2386. 

Right  of,  with  reference  to  improve- 
ment? by  use  of  usufructual.  694. 

Right  of,  with  reference  to  improve- 
ments raised  on  ground  bequeathed. 
1637. 

Right  of,  with  reference  to  improve- 
ments by  lessee.  2726. 

Right  of,  with  reference  to  improve- 
ments of  mortgaged  property  being 
affected  by  mortgage.  3310. 

Accession  in  sale,  right  of  redemption 
comes  to  purchaser.  2576,  2577. 

Accession  in  salc^  right  of  redemp- 
tion comes  to  vendors,  when,  2576. 
2577. 

Right  of,  in  relation  to  movables  gov- 
.  emed  by  principles  of  natural 
equity.  520,  523. 

The  whole  belongs  to  owner  of  prin- 
cipal parts.  521,  526. 


What  is  the  principal  part.  522,  624. 

526. 
When  principal  part  of  less  value 

than  part  united  to  it     (Exception 

521).  533. 
When  neither  of  united  parts  comes 

of  the  other.  524. 
Owner  may  claim  article  formed  out 

of  his  own  material,  when.  525. 
When  workmanship  exceeds  value  of 

material  used,  owner  can  claim  ar- 
ticle.   526. 
Ownership  in  common,  when  things 

united  cannot  be  separated.     627, 
528. 

When  things  united,  separable,  inno- 
cent owner  may  claim  separation. 

528. 
When  material  belonging  to  one  more 

valuable,  one  may  keep  hold.  529. 
Sale  at  auction,  when  thing  owned  in 

common.  550. 
Right   of   innocent   owner,  he   may 

claim  thing  formed.  531. 

ACCESSORY: 

Accessory  Contract  : 

See  Contract. 

Sale  of  a  credit  includes  its  accessor- 
ies. 2645. 

Sale  of  a  thing  includes  its  accessor- 
ies. 2461. 

Delivery  of  a  thing  includes  its  acces- 
sories. 2490. 

Legacy  of  a  thing  includes  its  acces- 
sories, except  contiguous  purchase. 
1636, 1637. 

The  Following  Rights  Are  Acces- 
sory: 

Obligation  of  surety  accessory  to 
principal  debt.  3076. 

General  and  indefinite  suretyship  ex- 
tends to  accessories.  3040. 

Mortgage  accessory  to  principal  obli- 
gation. 3284,  3286. 

Pledge.  3136. 

Servitude  accessory  to  estate.  652. 

What  is  accessory  to  a  servitude.  771. 

Use  of  an  accessory  to  a  servitude  is 
not  a  use  of  servitude.  799. 

Passage  accessory  to  right  of  drawing 
water.  799. 

Penal  clause  accessory  to  principal 
obligation.  2123. 
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Interest  2925. 

Where  property  of  two  ownere  are 

combined,  which  is  accessory.  521, 

522. 

ACCIDENT: 

Parent  may  claim  foundling  taken 
away  by.  213. 

Neither  owner  nor  usufructuary 
bound  to  rebuild  when  destruction 
caused  by.  577. 

Usufruct  expires  when  thing  de- 
stroyed by.  613. 

Discharges  vendor  from  delivering 
unseparated  part  of  determinate 
whole.  1916. 

Casual  condition  depends  on  chance. 


Penal  clause  inopportune  when  i)er- 
formance  of  obligation  prevented 
by,  except  when.  2120,  2121. 

Immovable  property  destroyed  by,  not 
subject  to  collation.  1250. 

Lessee  not  liable  for  loss  by.  2719, 
2723. 

Tenant  entitled  to  abatement  of  rent 
'  when  crop   injured  by  extraordi- 

nary. 2743. 

Carrier  not  liable  for  loss  by.  2754. 

Accidental  destruction  of  building, 
before  delivery  by  undertaker, 
2758,  2759,  2760. 

Depository  not  liable   for  loss   by. 
2939. 
See  Fortuitous  Event. 
See  Irresistible  Force. 

ACCOUNT: 

Of  persons  in  provisional  possession. 
65,  68. 

Of  curator  of  absentee.  49,  55. 

Of  curator  of  absent  heir.  1194, 1147, 
1149. 

Failure  of  curator  of  vacant  succes- 
sion^ or  absent  heirs,  to  pay  balance 
of.  1208. 

Of  surviving  partner,  to  whom  ren- 
dered. 1140. 

Of  administrator.  1063. 

Of  administrator  pro  tempore  pend- 
ing interdiction   proceedings.  405. 

Of  curator  of  interdict.  415. 

Tutor  bound  to  render  annual  ac- 
count. 357. 


Of  tutor  about  to  leave  State  per- 
manently. 358. 

Of  tutor,  at  expense  of  minor.  359. 

Sum  due  by  tutor  on  account,  bears 
interest  without  judicial  demand 
360. 

Agreement  between  minors  arrived 
at  majority  and  tutor  null  before; 
361. 

Executor  bound  to  render  annual 
1674. 

Judgment  of  homologation  prima 
facie  evidence  of  correctness  of. 
1674. 

Balance  due  on  executor's  account^ 
when  heirs  absent.  1675. 

Husband  not  accountable  to  wife 
separate  in  property  for  fruiti 
consumed  before  demand.  2396. 

Mandatary  bound  to  render.  3004. 

May  be  dispensed  with  by  stipula- 
tion. 3004. 

Accountability  of  mandatary  when 
he  converts  money  to  his  own  use 
3015. 

Acknowledgment  of,  interrupts  pre- 
scription. 3535. 

Of  merchant,  prescribed  in  three 
years.  3538. 

ACCRETION: 

Formed  on  bank  of  river  called  al- 
luvion. 509. 
Eight  of,  is  Successions  : 

Takes  place  when  co-heir  renounces. 
1022. 
'        Only  in  intestate  successions  exc^t 
when.  1022,  1706. 

Operates  independent  of  will  of  ben- 
eficiaries. 1023. 

Heir  cannot  renounce  and  ke^  his 
portion,  except  when.  1024, 1095. 

For  benefit  of  heirs  who  have  ac- 
cepted. 1026. 

Intestate  successions  for  benefit  of 
legatees  when.  1707,  1708,  1709. 


ACKNOWLEDGMENT : 


called 


Dlegitimate   children,    after, 
natural  children.  202. 

Dlegitimate  children,  not  acknowl- 
edged or  incapable  of  being  ac- 
knowledged, called    bastards.  202. 

Of  illegitimate  child,  how  made 
203. 
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May  be  made  by  either  parent.  203 

Not  allowed,  when.  204. 

By  father,  alone.  205. 

Illegitimate  children  do  not  acquire 
rights  of  legitimate  children,  by 
206. 

Illegitimate  children,  though  not  ac- 
knowledged, may  prove  paternal 
descent.  214. 

A  child  incapable  of  being  acknowl- 
edged cannot  be  adopted.  214. 

Of  heirship,  by  suit  of  partition, 
1330.  ' 

Interrupts  prescription.  3520. 

ACQUETS  AND  GAINS: 

See  Community  of  Acquets  and 
Gains. 

ACT: 

Of  celebration  of  marriage,  how  ex- 
ecuted. 105. 
Notarial.  See  Notary. 
Registration  of.  See  Registry. 

Authentic  : 
As  relates  to  contract,  defined.  2234 
Investment   of  minor's   funds  must 

be  by,  except  when.  348. 
Prooes  verbal  of  sales  of  succession 

property  constitute.  2234. 
Non-authentic,  available    as    private 

writing.  2235. 
Full  proof  of  agreement  except  when 

forged.  2236. 
Acknowledgment  of  payment  in,  not 

avoided  by  exception  of  non  nw 

meraia  pecunia,  2237. 
Proof  between  parties    of    enuncia- 
tions having    direct    reference  to 

subject  matter.  2238. 
Enunciations  in,  foreign  to  subject 

matter,  serve  as  commencement  of 

proof.  2238. 
Adjudication    transfers    title,    need 

not  be  followed  by.  2623. 
Renunciation  of  succession  must  be 

by.  1017. 
Surviving  spouse  may  appoint  tutor 

by.  257. 
Pledge    of    non-negotiable  credit  in 

order  to  bind  third  persons,  by  re- 
corded act  under  private  signature 

or  by  recorded.  3158. 


Declaration  of  gift  to  be  extra  por- 
tion by.  1232,  1501. 
Donation  inter  vivos  of  immovables 
and  incorporeal  must  be  by.  1536 
Donations   inter   vivos   of   movables 

by.  1538. 
Donation    inter    vivos    accompanied 
by  real  delivery  does  not  require. 
1539. 
Acceptance  of  donation  inter  vivos 

in  lifetime  of  donor^  by.  1540. 
Corporeal  possession  of  donation  in- 
ter vivos  of  same  effect,  as  accept- 
ance, by.  1541. 
Acceptance  by,  not  required  in  case 
of  donation  by  marriage  contract. 
1739. 
Emancipation  of  minor,  fifteen  years 

of  age,  by.  366. 
Legitimation    of    illegitimate    child 

by.  200. 
Acknowledgment  of  illegitimate  child 

by.  203. 
Every  matrimonial  agreement  must 

be  by.  2328. 
Renunciation  of  community  by  wife 

must  be  by.  2415. 
Separation  of  property,  null,  if  exe- 
cuted without  payment  of  wife's 
rights  and  claims  made  to  appeal 
by.  2428. 
Conventional  mortgage  may  be  con- 
tracted by  private  actor.  3305. 
Relinquishment  of  mortgaged  prop- 
erty by  third  possessor,  must  be 
executed  by.  3406. 
Nuncupative  will  may  be  made  by 

1577,  1578. 
Mystic  or  secret  will  superscribed  by. 

1584. 
Sale  of  immovable  by.  2440. 
Pledge  by,  must  be  recorded  to  bind 

third  persons.  3158. 
Conventional   subrogation  of  lender 
to  claims    of    borrower's    creditor, 
must  be  by.  2160,  (2). 
Power  of  attorney  may  be  executed 

by  private  writing,  or.  2992. 
Recording  of,  how  made.  3366. 
Under  Private  Signature: 
All  acts  may  bo  executed  by,  except 

what.  2240. 
Must  be  signed,  need  not  be  written 

by  the  parties.  2241. 
Acknowledgment  gives  effect  of  au- 
thentic act.  2242. 
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ACT— Continued. 

Pledge  of  non-ne^tiable  credit  per- 
fected as  to  third  persons  by  re- 
corded authentic  act  or  by  record- 
ed. 3158,  3160. 

Instrument  for  payment  of  money 
with  whole  sum  in  figures  not  ad- 
missible as  evidence  of  debt  except 
when.  2243. 

Signature  must  be  avowed  or  dis- 
avowed by  obligor.  2244. 

Manner  of  proving  signature  when 
disavowed.  2245. 

Sales  and  exchanges  of  immovables 
by,  valid  against  bona  fide  pur- 
chasers and  creditors  from  day  of 
registry.  2246. 

Olographic  will  by.  1588. 

Pledge  of  movables  may  be  executed 
by,  accompanied  by  delivery.  3158. 

Conventional  mortgage  may  be  con- 
tracted by.  3305. 

Proof  between  parties  of  enuncia- 
tions having  direct  reference  to 
subject  matter.  2238. 

Enunciations  in,  foreign  to  subject 
matter  serve  as  commencement  of 
proof.  2238. 

Recording  of,  how  made.  3367. 

Recognitr'e  : 

Do  not  dispense  with  exhibition  of 

primordial     title,     except     when. 

2271. 
Must  contain  nothing  different  from 

primordial  title.  2271. 

CoNFIRMATn'E : 

Requisites  of: 

Voluntary  execution  dispenses  with. 
2272. 

Involve  renunciation  of  means  to  op- 
pose act  confirmed.  2272. 

Defects  of  donation  inter  vivos  null 
in  form,  cannot  be  remedied  by. 
2273. 

Executed  by  heirs  of  donor,  involves 
renunciation  of  all  exceptions 
2274. 

ACT  OF  GOD: 

See  Accident;  Force;  Fortuitous 
Event. 


ACQUEDUCT: 

Right  of,  defined.  724. 


Right  of,  a  rural  servitude.  721. 
Continuous  servitude.  727. 
Opposition  cannot  be   made   to  re- 
pairing or  cleaning.  860. 

ADJUDICATION: 

Of  minor's  property  to  parent.  343. 

Special  mortgage  of  parent  in  case  of 
adjudication  of  minor's  property. 
344. 

Complete  sale  at  auction.  2608. 

If  for  cash,  auctioneer  may  require 
price  before  delivery.  2609. 

When  immovable  adjudged,  with  re- 
gard to  payment  2610. 

Second,  when  purchaser  does  not  pay 
according  to  terms.  2611. 

Void,  when  condition  to  give  in- 
dorsed notes  not  fulfilled  by  pur- 
chaser. 2615. 

Can  only  be  made  to  bidder  properly 
represented.  2616. 

ADULTERY: 

Cause  for  separation  from  bed  and 
board.  138. 

Cause  for  divorce.  139. 

Marriage  with  accomplice  in,  for- 
bidden. 161. 

ADMINISTRATOR: 

Pro    tempore,    pending    interdiction 
proceedings.  394. 
Of  Succession: 

Appointed  to  succession  during  de- 
liberation of  heirs.  1041. 

Appointed  when  heir  fails  to  give 
security.  1011. 

Security  of.  1041,  1048. 

Failure  to  qualify  within  ten  days. 
1041. 

Choice  of.  1042,  1043,  1044>  1045 
1046,  1047. 

Have  same  powers  and  duties  as  cu- 
rators of  vacant  succession.  1049 

Must  deposit  funds  in  State  bank. 
1150. 

Must  produce  bank  book  when  credi- 
tor demands  it.  1151. 

Cannot  pledge  without  special  au- 
thority. 3148. 

Judge  may  order  production  of  bank 
book.  1162. 
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ADMINISTRATOR— Con^mwed 

Temporarj'  absence  of;  recorded 
power  of  attorney.  1154. 

Sale  of  succession  property  when 
heir  accepts  under  benefit  of  inven- 
tory. 1058. 

Sale  of  succession  property  when  heii 
renounces.  1062. 

Account  of,  after  sale;  tableau  of 
distribution.  1063. 

Notice  to  creditors  of;  account  of 
1064, 1184. 

Homologation  of,  account  of.  1065. 

Opposition  to  account  of.  1066. 

Commission  of.  1069. 
PuBuc  Instttutions  : 

Registry  of  donation  of  mortgage- 
able property.  1549. 

Acceptance  of  donations  by.  1549. 

ADOPTION: 

Who  may  adopt  and  how.  214. 

Who  may  be  adopted.  214. 

Competent  age  to  adopt.    214. 

Married  persons  must  concur  in 
adopting.  214. 

Rights  of  persons  adopted.  214. 

Rights  of  forced  heirs,  not  affected 
by.  214. 

One  cannot  adopt  children  illegiti- 
mate whom  he  is  prohibited  from 
acknowledging  214. 

ADVANCEMENT: 

Advances  to  children,  or  grandchil- 
dren, must  be  collated.  1228. 

Advances  as  extra  portion.  1231. 

Advances  by  consignee  confers  priv- 
ilege on  goods,  when.  3247. 

See  Consignment;  Extra  Portion. 

ADVERTISEMENT: 

IIow  made.  3556.  (4). 

Of  sale  of  minor's  property ;  ten  days 
for  movables;  thirty  for  immova- 
bles. 341. 

Publication  of  sentence  of  interdict 
tion.  398. 

Of  application  for  curatorship  of  va- 
cant succession.  1115,  1116,  1117. 

Of  sale  of  property  of  vacant  succes- 
sion. 1167. 


Of  sale  of  property  of  succession* 
1337,  1339. 

Of  sale  of  succession  movables  by 
administrator.  1051. 

Publication  of  tableau  filed  by  cura- 
tor or  administrator.  1184. 

Of  lost  instrument,  before  suit  filed 
2280. 

Separation  of  property  obtained  by 
wife  must  be  published.  2429.       \ 

By  finder.  3422. 

AFFIDAVIT: 
See  Oath. 

AFFREIGHTMENT: 

Privilege  on  ship  for  breach  of  con- 
tract of.  3237  (11). 

Privilege  of  carrier  in  contract  of. 
3265. 

AFFINITY: 

Marriage  between  persons  direct  in 
descending  line  prohibited.  94. 

Marriage  between  collaterals.  95. 

Abolition  of  impediments  to  mar- 
riage on  account  of.  96. 

Relation  not  connected  by.  269. 


AGE: 
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With  reference  to  the  right  of  con- 
ducting one^s  own  affairs.  34. 

Of  puberty.  36. 

Of  minority.  37. 

Ministers  and  magistrates  prohibited 
from  celebrating  marriage  of  per- 

•  sons  under  puberty.  92. 

Competent  to  contract  marriage.  92, 
97,  98. 

Of  person  who  may  adopt.  214. 

Of  arbitrators.  3107. 

Of  competent  witness  to  authentic 
act.  2234.  \ 

With  reference  to  presumption  of 
survivorship.  937,  938,  939. 

Of  witness  at  public  inventory.  1110. 

Of  male  prohibited  from  being  wit- 
ness of  testament.  1591  (2). 

Women,  even  of  age,  prohibited  from 
being  witnesses  to  testament.  1691 

Of  witnesses  to  marriage.  106. 
Forming  excuse  from  tutorship.  296. 
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AGENCY: 

See  Mandate. 

AIR: 


Common  to  all,  not  susceptible  to 
ownership.  450. 

ALEATOKY  CONTRACTS: 

Defined.  2982. 

Action  to  recover  bet  at  gaming,  not 

allowed,  except  when.  2983. 
Bets  cannot  be  recovered.  2984. 
See  Gamino. 

ALIEN: 

By  voluntary  absence  of  two  years 

out  of  State.  47. 
By  domicile  in  another  State.  47. 

ALIMONY: 

Defined.  230. 

Right  of  child  to^  contracted  by  par- 
ents by  marriage.  227. 

Right  of  child  to,  not  affected  by 
separation  or  divorce.  158. 

Granted  in  what  proportion.  231. 

Reduction  of.  232. 

Release  from  obligation  to  grant 
232. 

Inability  to  pay,  duty  to  receive  in 
house.  233. 

By  child  to  parent  in  need.  229. 

To  ascendant  in  need.  229. 

Relatives  in  direct  ascending  line 
owe,  to  needy  descendants.  229. 

By  illegitimate  child  to  parent  in 
need.  240. 

To  illegitimate  children.  240,  244. 

Illegitimate  child,  may  claim,  even 
from  heir  of  parents.  241,  1485, 
919. 

Prerequisite  to  suit  for^  by  illegiti- 
mate children.  242. 

When  obligation  to  grant,  to  illegit- 
imate child  ceases.  243. 

To  bastards  by  mother  and  her  as- 
cendants. 245. 

Bastards,  adulterous  and  incestuous 
children  have  right  to,  out  of  es- 
tates of  natural  father  and  mo- 
ther. 920. 


Refusal  of  child  to  grant,  cause  for 
disinheritance  by  parent.  1621 
(5-6). 

Refusal  of  parent  to  grant,  cause  of 
disinheritance  by  child-  1623 
(4-5). 

To  wife  pending  suit  for  separatioD 
from  bed  and  board.  148. 

To  wife  after  divorce.  160. 

To  wife  after  divorce,  revocable 
when.  160. 

Pensions  of,  cease  with  death  of  ben- 
eficiary. 607. 

Donations  to'  natural  children  redu- 
cible to  what  is  necessary  for,  in 
case  of  legitimate  children  or  de- 
scendants. 1483. 


ALLUVION: 

What  is.  509. 

Belongs  to  whom.  509. 

Accretions  capable  of  identification, 

not.  511. 
Usufructuary    enjoys    increase    by. 

553. 
See  Accession. 


ALTERNATIVE  OBLIGATIOX: 
See  Obligation. 

ANCHORAGE: 

Privileged  on  ship.  3237  (2). 

ANGER: 

Will  made  through,  valid.  1492. 

ANIMALS: 

Wild  beasts  defined.  3415. 

Wild,  become  the  property  of  captor. 
3415. 

Yoimg  of,  belong  to  owner  of  mo- 
ther. 500. 

Ownership  of,  that  have  escapeil 
3416. 

Habit  of  returning,  test  of  ownershir 
in  wild.  3417. 

Unlawful  to  kill  peacocks  and  pig- 
eons in  one's  fields,  except  when 
3418. 

What  considered  domestic,  3419. 
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ANIMALS— Continued. 


Stray,  sold  according  to  police  regu- 
lationSy  not  reclaimable  by  return- 
ing price  paid.  3608. 

Owner  liable  for  damage  caused  by, 
when.  2321. 

Owner  exonerated  by  abandonment 
of,  except  when.  2321. 

Damage  caused  by,  prescribed  in  one 
year.  3536. 

Depository  of,  may  use.  2942. 

What,  immovable  by  destination. 
468. 

Death  of,  subject  to  usufruct.  592. 

When,  herd  of,  subject  to  usufruct 
dies,  hides  returnable  to  owner 
593. 

When  dowry  consists  of.  2372. 

Cannot  be  object  of  loan  for  con- 
sumption. 2912. 

Latent  defects  of,  which  give  rise  to 
redhibitory  action.  2524,  2525, 
2526,  2527,  2528. 

Bedhibition  of,  can  be  sued  for. 
when.  2535. 

See  Redhibitiox. 


ANNUITY: 

Contract  of,  defined.  2793. 

Civil  point.  545. 

Accrues  from  day  to  day.  547. 

May  be  perpetual  or  for  life.  2794. 

Obligation  to  pay,  during  life  of  ob- 
ligor, personal  as  to  obligor  and 
obligee.  2004,  607. 

Amount  of,  for  life.  2795. 

Aniount  pf,  perpetual.  2795. 

Essentially  redeemable.  2796. 

Agreement  not  to  redeem  for  period 
not  longer  than  ten  years,  valid 
2796. 

Debtor  of  constituted,  must  redeem 
when.  2797. 

Debtor  insolvent.  2798. 

Debtor  compelled  by  surety  to  re- 
deem. 2799. 

Interest  of  constituted  and  life,  runs 
from  what  date.  2800,  1944,  1631 
(2). 

On  lives,  when  life  at  an  end,  void 
for  error  in  motive.  1833. 

Action  for,  prescribed  in  three  years. 
3538. 


Legacy  of,  to  be  acquitted  by  whom. 

580. 
Perpetual,  a  movable.  474. 
When  in  excess  of  disposable  portior^ 

rights  of  forced  heirs.  1499. 
Value  in  full  ownership  of  property 

alienated,  for    life,  imputable    to 

disposable  portion,  when.  1500. 
Creditor  of,  cannot  prescribe  against 

redemption.  3515. 

ANTICHRESIS: 

Must  be  in  writing.  3176. 

Possession  essential  to.  2018. 

Rights  of  creditor  in  contract  o£ 
3176. 

Creditors  must  bear  annual  charges. 
3177. 

Bound  to  make  useful  repairs.  3177. 

When  debtor  may  claim  enjoyment 
of  property  pledged.  3178. 

When  creditor  may  free  himself  from 
obligations.  3178. 

Creditor  does  not  become  owner  of 
property  pledged  upon  failure  of 
payment  3179. 

Agreement  that  fruits  and  revenues 
shall  be  compensated  with  the  in- 
terest 3180. 

Cannot  prejudice  rights  of  third  per- 
sons, such  as  privilege  or  mortgage. 
3181. 

Creditors  in  possession  by  way  of, 
have  no  preference  over  other 
•      creditors.  3181. 

APOTHECARIES: 

Privilege  of,  for  medicines  furnish- 
ed in  last  illness.  3202. 

Action  of,  for  medicines  prescribed 
in  three  years.  3538. 

APPORTIONMENT: 

Of  obligations  of  deceased  among 
heirs.  1427,  2111. 

Of  obligations  among  sureties.  3049. 

Debtor  cannot  force  creditors  to  ac- 
cept part  payment.  2153. 

APPRAISEMENT: 

Of  estates  of  absent  persons.  49. 
Of  minor's  property  by  tutor.  316, 
3351. 


043 


Digitized  by 


Google 


GENERAL  INDEX. 


APPRAISEMENT— Continued. 

Minor's  property  cannot  be  sold  for 
less  than  appraised  value.  d42. 

Re-appraisement  of  minor's  property, 
when  allowed.  342. 

Of  vacant  and  intestate  sucoesaions. 
1101,  1170. 

Essential  to  public  inventory.  1106. 

(1). 
Every  judicial  partition,  preceded  by. 

1324. 
Made  year  previous  to  partition  may 

serve,  except  when.  1325. 
Of  minor's  property,  before  parent 

may  exercise  usufruct.  3360. 


APPRENTICE: 

Defined.  164. 

Relations  concerning  apprentice- 
ship fixed  by  special  laws.  165. 

Power  of  parent  to  apprentice  minor 
child.  220. 

Termination  of  apprenticeship  oi 
minors  in  absence  of  agreement 
166. 

Persons  of  age  cannot  bind  them- 
selves as,  for  lon^r  term  than 
five  years.  167. 

Apprenticeship  contracted  in  foreign 
countries.  168. 

Implied  obligation  of  master  to.  169. 

Implied  obligation  of,  to  master.  169. 

Specific  performance  of  contract  of 
apprenticeship.  170. 

Contract  of  apprenticeship  rescind- 
able,  when.  170,  171. 

Death  of  master  releases,  except 
when.  172. 

Master  may  correct,  with  modera- 
tion. 173. 

Master  has  cause  of  action  for  as- 
sault on.  174. 

Master  may  justify  assault  in  de- 
fense of.  175. 

Apprentice  may  justify  assault  in 
defense  of  master.  175. 

Master  liable  for  offenses  of.  176, 
177. 


APPRENTICESHIP: 

Expenses  of  not  subject  to  collation. 
1244. 


APPURTENANCES: 

See  AocESSioN. 
See  AooESSOBT. 
See  Acx^RBTiON. 

ARBITRATION: 

Submission  to^  defined.  3099. 
Must  be  reduced  to  writing,  3100. 
Capacity  of  persons   to  submit  to. 

3101. 
Persons  who  cannot  submit  to.  3101 
What   may   be   submitted   to.  3102, 

3103. 
Separation  of  prt^rty  between  hns- 

band  and  wife  cannot  be  subject 

of.  2427. 
Separation  from  bed  and  board,  can- 
not be  subject  of.  140. 
P^ialty    clause    in    submission    t^ 

3106. 
Matters  submitted  to,  ccmducted  as  in 

court  of  justice.  3112. 
Judgment  of,  cannot  be  retracted  or 

altered.  3131. 

ARBITRATORS: 

Power  of  limited,  to  contract  of  sub- 
mission. 3104. 
Power  of,  when  submission  does  not 

limit  time.  3105. 
Who  may  be.  3107,  3108. 
Two  classes  of.  3109. 
Must  determine  suit  in  what  time 

3120. 
Acts  of,  beyond  their  power,  nuU 

3121. 
Authority  of,  governed  by  submis- 
sion. 3122. 
Award   of,   null   when    made    after 

time     fixed,     except     when.  3123 

3124. 
Must  all  be  present  at  suit.  3126. 
Award  need  not  be  signed  by  all 

3126. 
Award  of,  with  omission  of  sentence 

to  pay,  valid.  8127.     . 
Silence   of   award,   on    question   of 

costs    and    interests,    no    nullity. 

3128. 
Award   of,   should   be   approved   bj 

judge    to    be    put    in    execution- 

3129. 
Award  of,  appealable,  though  appea' 

renounced   in   submission.  3130. 
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ARBITRATORS— Conhnued. 

Cannot    retract    or    change    award. 

3131. 
Power  of,  tenninated,  when.  3132. 

ARCHITECT: 
See  Undertakers. 

ARMS: 

Not    subject    to    lessor's    privilege 
2705. 

ARTIFICER: 
See  Undertaker. 

ASCENDANT: 

Alimony  to.  229. 

Tutor  by  effect  of  law.  263. 

Succession    falling    to    father    and 

mother.  903. 
Inherits   to  exclusion   of  collateral 

905. 
Estates    inherited   by,    divided    intc 

equal  shares  between  paternal  and 

maternal.  906. 
In  nearest  degree  inherits  to  exclu. 

sion  of  remote.  907. 
Inherits    immovables    given    by,    to 

children     or     their     descendants 

when.  908. 
Inherits  any  rights  which  child  had 

in  immovables  given  by,  by  righl 

of  reversion.  908. 
Has  a  right  to  take  dowry  out  of 

succession  of  child  or  descendant, 

when.  909. 
Inheriting     immovables     given     by, 

takes  subject  to  all  encumbrances. 

910. 


ASSAULT  AND  BATTERY: 

Master  may  bring  action  for,  on  ser- 
vant or  apprentice.  174. 

Master  may  justify,  in  defense  oi 
servant  or  apprentice.  176. 

Servant  or  apprentice  may  justif^f 
in  defense  of  master.  175. 

Fathers  and  mothers  may  justify,  in 
defense  of  their  children.  236. 


Fathers  and  mothers  liable  for,  oi 
their  children.  237,  2313. 

Cause  for  separation  from  bed  and 
board,  when.  138  (3);  (6). 

Cause  for  disinherison  of  child  when. 
1621  (1);  (3);  (8). 

Cause  for  disinherison  of  parent, 
when.  1623  (2);  (3). 

Curators  of  insane  persons  liable  for^ 
of  interdicted,  when.  2319,  2320. 

Masters  and  employers  liable  for,  of 
employee,  when.  2320. 

Teachers  and  artisans  liable  for,  of 
scholars  and  apprentice.  2320. 

Persons  liable  for,  of  another  when 
he  assists  or  encourages.  2324. 

Corporation  cannot  conunit  442. 

Cannot  be  committed  on  corpora- 
tion. 442. 

ASSENT: 
See  Consent. 

ASSIGNMENT  OR  TRANSFER: 

Of  credits,  rights  or  claims,  com- 
plete as  between  transferrer  and 
transferee,  when.  2642. 

Of  credits,  rights  or  claims,  complete 
as  between  transferee  and  third 
person,  when.  2643. 

When  debtor  pays  transferrer  before 
notice  of.  2644. 

Of  credits,  includes  all  accessories. 
2646. 

Transferrer  warrants  existence  of 
credit,  or  right.  2646. 

Transferrer  does  not  warrant  sol- 
vency of  debtor,  except  when. 
2647,  2648. 

May  be  rescinded  when  transferrer 
had  reason  to  question  solvency  of 
debtor.  2649. 

Of  rights  in  a  succession  contains 
implied  warranty  of  right  as  heir. 
2650,  2651. 

Of  right  acquired  by  heritable  obli- 
gation, how  made.  2009. 

Of  immovable  property  carries  all 
rights  attached  to  it.  2011,  2012, 
2015,  2017. 

Of  property  by  insolvent  to  his  credi- 
tor. 170. 

By  insolvent,  voluntary  or  forced. 
2171. 
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ASSIGNMENT  OF  TRANSFERROR 

— Continued, 

What    is    voluntary,    by    insolvent. 

2172,  2174. 
What  is  forced,  by  insolvent.  2172. 
By  insolvent  gives  creditors  right  to 

sell.  2175. 
Creditors  of  insolvent  cannot  refuse, 

except  when  there  is  fraud.  2176. 
Effect  of,  by  insolvent  with  respect  to 

his  rights.  2176. 
Effect  of  by  insolvent  with  respect  to 

discharge.  2177. 
After,  insolvent  may  recover  posses- 
sion of  his  property,  when.  2178. 
Property  assigned  by  insolvent  forms 

part  of  his  succession.  2180. 
Creditors     of     insolvent     in    whose 

favor,  cannot  acquire  prescriptive 

title  to  property.  2182. 
Insolvent  need  not  make,  of  property 

exempt  from,  seizure.  2183. 
Right  of  use  not  subject  to.  638. 
Right  of  habitation  not  subject  to. 

643. 
Right  of  usufruct  subject  to.  638. 


ATTORNE  Y-AT-LAW : 

Payment  to,  discharges  debtor.  2143. 

Cannot  testify  as  to  client's  commu- 
nications. 2283. 

Competent  witness  for  client.  2283. 

Cannot  purchase  litigious  rights. 
2447. 

Powers  of,  need  not  be  expressly  con- 
ferred. 3000. 

Action  of,  for  fees  prescribed  in  three 
years.  3638. 

Action  of  client  against,  for  return 
of  papers,  prescribed  in  three  years. 
3539. 

Fees  of,  appointed  to  absent  credit- 
ors, privileged  as  law  charges 
against  succession.  3197. 

For  Absent  Heirs: 

Who  appointed.  1210,  1661. 

Must  represent  heirs  in  all  acts  re- 
quired by  law  to  be  done.  1211. 

Must  locate  and  correspond  with 
heirs.  1212,  1662. 

May  perform  conservatory  acts. 
1213. 

Suits  commenced  by.  1214. 


Can  engage  in  no  suit  against  heir. 

1215. 
Term  of;  duties  of.  1216. 
Resignation  of,  for  good  cause.  1217. 
Vacancy  in  position  of.  1218. 
Compensation  of.  1219. 

ATTORNEY  IN  FACT: 

See  Mandate. 

See  Mandatory.   » 

See  Power  of  Attorney. 

ATTORNEY  GENERAL: 

May  impeach  marriage,  when.  113. 
Must  compel  delinquent  curator  of 

vacant  succession  to  pay  balance  in 

State  Treasury.  1208. 

AUCTION: 

Defined.  2601. 

Voluntary,  when.  2602. 

Obligatory,  when.  2602. 

Voluntary  and  obligatory,  subject  to 
same  rules.  2604. 

Sale  by,  cannot  be  made  by  seller 
himself.  2605. 

Sale  made  through  ministry  of  pub- 
lic officer.  2605. 

Manner  of  conducting  sale  by.  2606, 
2607. 

Adjudication  completes  sale  by. 
2607,  2608. 

When  sale  for  cash,  auctioneer  may 
require  price  before  delivery.  2609. 

Act  of  sale  of  immovable  to  be  exe- 
cuted within  twenty-four  hours. 
2610. 

Second  crying  when  adjudicatee  re- 
fuses to  pay  price.  2611. 

First  purchaser  not  allowed  to  bid  at 
second  crying.  2612. 

When  indorsed  notes  condition  of 
sale,  purchaser  bound  to  give  name 
of  indorser.  2613. 

Liability  of  vendor  who  refuses  to  ac- 
cept solvent  indorser.  2614. 

Sale  only  made  to  person  present  or 
properly  represented.  2615. 

Sale  or  seizure  made  at^  by  sheriff. 
2618. 

Sale  of  movables  in  succession  par- 
tition by.  1337. 
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AUCTIOX— Conhntied. 

Sale  of  immovables  in  partition  of 

sucoeesion  by,  when.  1339. 
Tenns  of  sale  of  succession  effects, 

fixed  by  court,  when.  1341. 
Cash  sale  of  succession  effects,  when 

1342. 
Sale  of  effects  of  vacant  succession, 

made  at.  1167,  1169. 
Terms  of  sale  of  effects  of  vacant 

succession.  1170. 
Sale  of  minor's  property  must  be  at. 

341. 
Lease  of  minor's  property  made  at- 

346. 
Minor's  property  must  be  sold  for  ap- 
praised value.  342. 
Second  crying  of  minor's  property, 

when  price  below  appraised  value. 

342. 


AUTHOR: 

With  reference  to  derivation  of  title, 

defined.  3494. 
In  prescription  a  person  may  include 

in  his  possession  that  of  his,  in. 

3493. 


Final,  terminates  authority  of  arbi- 
trator. 3132. 

BAD  DEBTS: 

Of  succession,  defined.  1048. 

BAD  FAITH: 

Heir  who  suppresses  succession 
effects  and  omits  from  inventory 
in,  deprived  of  benefit  of  inven- 
tory. 1061. 

As  determining  amount  of  damages 
in  breach  of  contract,  defined* 
1934. 

Person  who  in,  receives  money  not 
due  him^  liable  for  interest  2311. 

Person  who  in,  recovers  immovable 
or  movable  not  due  him,  liable  for 
loss  by  fortuitous  event.  2312. 

Person  who  in,  receives  immovable 
or  movable  not  due  him,  liable  for 
indemnity  and  restitution.  2313. 

Person  who  possessed  in,  entitled  to 
expenses  of  preservation.  2314. 

Possessor  in. 
See  Possessor. 


AWARD: 

By  arbitrator  with  integrity  and  im- 
partiality. 3111. 

Of  arbitrator,  null  in  part^  when. 
3121. 

Of  arbitrator,  must  be  given  within 
time  fixed  by  submission.  3123. 

Cannot  be  given  till  time  fixed  for 
examination  of  cause  has  expired. 
3125. 

Cannot  be  given  unless  all  arbitra- 
tors hear  proceedings.  3126. 

Xeed  not  be  signed  by  all  arbitrators. 
3126. 

Must  fix  liability  of  parties.  3127. 

IMay  be  silent  on  costs  and  interest. 
3128. 

Must  be  approved  by  judge  to  be  exe- 
cuted. 3129. 

Judge  has  no  right  to  pass  on  merits 
of.  3129. 

Appealable,  despite  agreement  not  to 
appeal.  3130. 

Cannot  be  retracted  or  altered  by  ar- 
bitrators. 3131. 
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BAIL: 


Refusal  of  child  to  go,  when  parent 
in  prison,  cause  for  disinherison. 
1621  (9). 

BAKERS: 

Have  privilege  on  movables  for  sup- 
plies during  last  six  months.  3191 
(5),  3209. 
Claims  of,  prescribed  in  three  years. 
3538. 
See  Supplies. 
See  Privileges. 

BANKS: 

Shares  in,  movables.  474. 

Interest    on    sums    discounted    by. 

2924. 
Acts  of  pledge  in  favor  of.  3159. 
Of  Rh'ers: 
What  are.  457. 

Levoe:^  of  navigable  streams  estab- 
lished according  to  law  are.  457. 
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BAKKS-^ontinued. 

Of  navigable  streams,  public.  455. 

Ownership  in,  of  navigable  streams. 
455. 

Servitude  imposed  by  law  on,  of  nav- 
igable rivers.  665. 

Power  of  cities,  towns,  as  to.  863. 

BANKEK: 

Minor  who  is,  not  relievable  against 
lesion,  when.  1873. 

BASTARD: 

Defined.  181,  202. 

Adulterous,  defined.  182. 

Incestuous,  defined.  183. 

Cannot  be  legitimated.  198,  200. 

Cannot  be  acknowledged,  when.  204. 

May  be  allowed  to  prove  paternal 

descent.  208. 
Proof  of  paternal  descent  by,  how 

made.  209,  211. 
Oath  of  mother  not  sufficient  proof 

of  paternal  descent  of.  210. 
Of    every    description    may    prove 

maternal    descent,    except,    when. 

212. 
Who  cannot  be  acknowledged  cannot 

be  adopted.  214. 
Status  of.  238. 
May  claim  alimony  from  father  ot 

mother,  when.  242. 
Of    every    description    may    claim, 

from  mother  and  her  ascendants. 

245. 

BED: 

When  river  abandons,  ownership  in. 
518. 

BED,  BEDDING,  BEDSTEAD: 

Of  lessee  and  of  his  family,  not  sub- 
ject to  lessor's  privilege.  2705. 

BEES: 

Belong  to  owner  of  hive  to  which 
they  go,  by  accession,  except,  when. 
519. 

BEE-HIVES: 

Immovable  by  destination,  when. 
469. 


BENEFIT  OF  DIVISION: 

Debtor  in  solido,  when  sued  separ- 
ately, cannot  plead.  2094. 

Consent  to  divisicm  by  creditor  as  io 
one  of  co-debtors.  2100. 

Co-debtors  inter  $e  may  claim.  2103. 

Co-surety  may  claim,  exc^t  when 
renounced.  3049. 

Insolvency  of  co-sureties  since  de- 
mand for,  does  not  deprive  co- 
surety of.  3060. 

BENEFIT  OF  INVENTORY: 
As  TO  Succession: 

Defined.  1082. 

Meaning  of  term  for  deliberating* 
1033. 

Heir  desiring,  must  affix  seals  at 
death  of  deceased.  1034. 

Heir  who  suppresses  succession 
effects,  deprived  of.  1061. 

Inventory  within  ten  days  after 
ftfflriTig  seals.  1035. 

Citation  of  heirs  by  creditors  to  show 
intention.  1036. 

Silence  or  default  of  heirs  after  cita- 
.  tion  by  creditor.  1037. 

Demand  of,  after  citation  by  cred- 
itor. 1038. 

When  tenn  for  deliberation  de- 
manded, inventory  taken.  1039, 
1040, 1047. 

After  inventory,   administrator  ap- 
pointed,    upon     giving     security. 
1041. 
See  Administrator. 

Term  for  deliberating  ocmsists  of 
thirty  days.  1050. 

Effect  of.  1054. 

At  termination  of  term  for  deliber- 
ating, heir  compelled  to  show  in- 
tention. 1055. 

When  heir  accepts  under,  adminis- 
trator winds  up  estate.  1058. 

Heirs  called  to  succession  on  renun- 
ciation of  beneficiary  heir,  not  en- 
titled to.  1060. 

Secretion  of  or  omission  to  inventory 
successsion  effects  deprives  heir  of. 
1061. 

Acceptance  of  succession  by  creditor 
of  heir  considered  with.  1074. 

Acceptance  of  succession  for  minors 
with,  by  operation  of  law.  977. 
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BETS: 


What,  recoverable  by  action.  2983. 

Paid,  cannot  be  reclaimed,  except 
when.  2984. 

May  be  rejected  by  judge,  when  ex- 
cessive. 


BILAN: 

Discharge  of  insolvent  operates  on 
all  debts  placed  on,  when.  2177. 

BILATERAL  CONTRACT: 

Defined.  1765. 

Consent  express  in.  1766. 

BIGAMY: 

Prohibited.  93. 

Annulment   of   bigamous  marriage. 

116. 
Guilty  spouse  cannot  marry  accom* 

plice  in  adultery  under  penalty  of 

prosecution  for.  161. 

BILLS,  NOTES: 

Rules  of  commercial,  not  civil  law, 

govern,   with   respect   to   default. 

1914. 
Contract,    widows    and    unmarried 

women  of  age  may  be  endorsers  of. 

25. 
Contract  for  delivery  of,  transferable 

by   delivery   only   is   contract   to 

give.  1906. 
Contract  to  deliver,  not  transferable 

by  delivery  only  is  contract  to  do. 

1906. 
Payment  to  one  holding  within  tenor 

of,  valid.  2146  (1). 
Protest  puts  obligor  in  default  1911 

(2). 
Auction    sale    for    endorsed    notes. 

2613,  2614. 
Pledge    of,    complete    by    delivery. 

3166,  3158,  3162. 
No  notification  to  debtor  in  pledging. 

8161. 
To  draw  or  indorse,  mandatory  must 

have  express  power.  2997. 
Not  evidence  of  debt,  when  whole 

sum  expressed   in  figures,  except 

when.  2243. 


Accompanying  privilege  or  mort- 
gage, attested  by  notary,  passing 
act.  8384. 

Suit  on  lost.  2279. 

Loss  of,  must  be  advertised,  before 
suit.  2280. 

Vendor's  privilege  not  destroyed  by 
acceptance  of.  3227. 

Action  on,  prescribed  in  five  years. 
3540. 

BLACKSMITH: 
See  Undertaker. 


BUND  PERSON: 

Cannot  be  witness  to  testament.  1591 
(3). 

Three  witnesses  to  authentic  act  exe- 
cuted by.  2234. 


BOARD: 

Expenses  of,  not  subject  to  collation. 

1244. 
Due  children  by  parent.  227. 
Due  parent  by  children.  229. 

BOARDING  HOUSE  KEEPER: 

Privilege  of.  3211. 

Must  give  notice  to  judge  of  deaths. 
1081. 
See  Innkeeper. 


BOATS: 
See  Shippino. 

BONA  FIDE: 
See  CooD  Faith. 

BONA  FIDE  POSSESSOR: 

See  Possessor. 

BOND: 

See  Security. 

BOOKS: 

Merchant  cannot  use  his  books  in 
evidence  in  his  favor.  2248. 
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BOOKS^Coniinued. 

Of  merchant,  good  evidence  against 
him.  2248. 

Of  merchant,  when  used  in  evidence, 
whole  must  be  used.  2248. 

Domestic,  no  proof  in  favor  of  per- 
son who  has  written  them.  3249. 

Domestic,  proof  against  person  who 
wrote  them,  when.  2249. 
See  Proof. 

BORROWER: 

Obligation  to  return.  2893. 
For  Use: 
For  use,  obligations  of,  binding  upon 

heirs,  except  when.  2897. 
Heirs  cannot  claim  possession  when 

loan  to,  personally.  2897. 
Must  keep  and  preserve.  2898. 
Must  use,  how.  2898,  2899. 
Liable  for  loss,  when.  2899,  2900. 
Liable    for  loss   by   accident,    when 

thing  valued  at  time  of  loan.  190L 
Not  liable  for  wear  and  tear.  2902. 
Cannot  keep  by  way  of  compensation. 

2903. 
Cannot  claim  reimbursement  for  ex- 
pens©  attendant  upon  use.  2904, 

2210  (2). 
Several,   for   use,   bound   in  solido, 

when.  2905. 
Several,   for  use,  may  claim  reim- 
bursement for  expense  to  preserve, 

when.  2908. 
Several,  for  use,  may  claim  damages 

caused  by  defects  of  thing  loaned, 

when.  2909. 
For  use,  put  in  default,  how.  1911 

(3). 
For  Consumption: 

Must  return  thing  of  same  quantity 

and  quality.  2910,  2913,  2914,  2915, 

2920. 
Must  return  at  place  and  time  agieed 

on.  2920. 
Becomes  owner;  loss  borne  by.  2911. 
Must  pay  value  of  things  lent,  when. 

2921. 
Who  is  in  default  by  not  returning 

thing  or  value,  liable  for  interest. 

2922. 

BRAXCHES  OF  TREES: 
Sec  Trees: 


BREACH  OF  CONTRACT: 

Creates  liability  in  damages.  1930. 

Active  or  passive.  1931. 

What  is  active.  1931. 

What  is  passive.  1931. 

Damages  for  active  due,  from  what 

moment  1932. 
Debtor  need  not  be  put  in  default  for 

active.  1932. 
Damages  for  passive,  due  from  de- 
fault, except  when.  1933. 
Measure  of  damages,  for,  when  th^ 

is  no  fraud  or  bad  faith.  1934  (1); 

(3) ;  1943. 
Measure  of  damages  for,  when  there 

is  fraud  or  bad  faith.  1934  (2). 
Fraud  and    bad    faith    in,    defined. 

1934  (1). 
Creditor   not    entitled    to,    damages 

for,  when.  1934  (4). 
Wliere  damages  are  agreed  upon  hf 

parties,  creditor  cannot  claim  mofte 

1934  (5). 
Damages    due    for,    to   pay   money 

called  interest.  1935,  1940. 
Interest  due  without  demand.  1937. 

1944. 


BRIDGES: 

Liability  of  usufructuary  to  repair. 

678. 
Privilege  on  immovable  for  making 

or  repairing.  3249  (4). 

BROKERS: 

Defined.  3016. 

Partnership  of,  commerciaL  2825 
(2). 

Obligations  of,  same  as  ordinary 
mandatary,  with  what  difference. 
3017,  3020. 

Liability  of,  same  as  other  mandata- 
ries. 3018. 

Not  liable  for  insolvency  of  parties 
they  negotiate  with.  3019. 

BROTHERS  AND  SISTERS: 

Representation  admitted  in  favor  of 
children  and  descendants  of.  897. 

When  they  inherit  from  one  another, 
903,  904,  911,  912,  913. 
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BUILDINGS: 

Immovable  by  their  nature.  464. 

Owner  must  not  build  to  injury  of 
neighbors.  667,  668. 

Inconvenience  to  neighbor,  not  con- 
sidered injury.  668. 

Must  be  kept  in  repair  so  as  not  to 
injure  neighbor  or  passerby.  670. 

Owner  liable  for  damage  caused  by 
ruin  of.  670,  2322,  2323. 

Threatening  ruin;  action  of  neigh- 
bor. 671. 

Demolition  of,  to  arrest  fire.  672. 

Indemnification  of  owner  of,  demol- 
ished to  arrest  fire.  672. 

Erected  on  boundary  line,  must  be 
built  in  perpendicular  line.  673. 

By  Job  or  Plot  : 

To  build   by  job,   or  plot,   defined. 

2756. 
Destruction   of,   before   delivery  by 

builders,   loss   on   builder,  except, 

when.  2758. 
Destruction  of,  before  delivery,  when 

contract  for  labor  only.  2759,  2760. 
Delivery  of,  by  installments.  2761. 
Collapse  or  ruin  of,  within  ten  and 

^ye  years.  2762. 
Compensation  for  extra  work.  2763, 

2764. 
Liability  of  owner  of,  to  laborers. 

2770. 
Privilege  of  undertaker  on.  2772. 
See  Lease. 
See  Lessor. 
See  Lessee. 

See  FXDERTAKER. 

BULK: 

What  is  meant  by.  3556  (6). 


BUYER: 


Obligation    of,    to    pay    price.  254^ 

(1). 

Obligation  of,  to  receive  delivery. 
2549  (2). 

Ought  to  pay  price,  when.  2550. 

Failure  of,  to  pay  price.  2551. 

Liable  for  price  when  delivery  can- 
not be  made,  when.  2552. 

Owes  interest  on  price  till  payment 
of  capital,  when.  2553. 

Owes  interest  from  end  of  term 
granted,  for  payment.  2554. ' 

Liability  of,  who  neglects  to  obtain 
delivery  after  being  put  in  default. 
2555. 

Seller  may  put  articles  out  of  his 
house  at  risk  of,  when.  2556. 

May  suspend  payment  of  price  when 
he  fears  to  be  disquieted  in  posses- 
sion, except,  when.  2557. 

When,  fears  to  be  disquieted  and 
seller  cannot  give  security,  seller 
may  compel,  to  deposit  price  in 
court.  2558. 

Deposit  by,  relieves  him  from  inter- 
est. 2559. 

Cannot  demand  restitution  of  price 
when  he  is  disquieted,  nor  can  he 
demand  security.  2560. 

If,  does  not  pay  price,  seller  may  sue 
to  dissolve  sale.  2561. 

When  seller  sues  to  dissolve  sale, 
time  may  be  granted,  not  exceed- 
ing six  months,  except  when.  2562. 

Of  immovable,  may  pay  price  at  any 
time  before  put  in  default  by  judi- 
cial demand.  2563. 

Of  movable,  cannot  pay  price  after 
term  agreed  upon  by  parties.  2564. 

When  seller  compelled  to  resume 
things  sold,  liable  for  diminution 
in  value  to  extent  of  price.  2565. 


BURGLARY: 

Innkeeper  not  responsible  for.  2970.     BY-LAWS: 


BUTCHERS: 

Privilege  of,  on  all  movables  of  cus- 
tomers. 3191  (5). 

Privilege  of,   lasts  for  six  months. 
2209. 

Ought  to  demand  their  money  within 
the  year  of  first  supply.  3209. 
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Of  corporation,  binding  on  members, 
except  when.  445. 

CADUCITY: 

Of  testamentary  disposition,  when 
beneficiary  dies  in  life  of  testator. 
1697. 
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CADTJCITY— Continued, 

Of  testamentary  disposition,  when 
beneficiary  dies  before  condition 
has  been  fulfiUed.  1698. 

Of  legacy,  when  thing  bequeathed 
has  perished  in  life  of  testator. 
1700. 

Of  legacy,  when  thing  bequeathed 
has  perished  before  delivery  to  leg- 
atee, when.  1701. 

Of  testamentary  disposition,  when 
beneficiary  rejects  or  is  incapable 
of  receiving.  1703. 

Of  testament,  by  birth  of  legitimate 
chHd.  1706. 

CANALS: 

Opposition  cannot  be  made  to  repairs 
or  cleaning.  860. 

CANTLING  OF  TENEMENTS: 

Ought  to  be  avoided  in  partition  of 
succession.  1365. 


CAPTATION: 

Will  made  through,  cannot  be  invali- 
dated. 1492. 


CAPTTJEES: 

One  of  five  ways  of  acquiring  prop- 
erty by  occupancy.  3414. 

From  enemy  in  time  of  war,  how  reg- 
ulated. 3425. 


CAKPENTEK: 

See  Undertaker. 

CARRIER: 

Subject  to  same  obligations  as  to  pre- 
serving thing  as  innkeeper.  2751. 

Liable  for  goods  received  at  usual 
place  of  deposit.  2752. 

Cannot  charge  extra  for  birth  of  child 
during  passage.  2753. 

Liable  for  loss  except  when  caused  by 
imcontrollable  event.  2754. 

Privilege  of  master  of  ship  and  crew 
for  wages.  2755. 

Rank  of  privilege  of.  3265. 


CATTLE: 
See  Animals. 

CAUSE  OF  CONTRACT: 

What  is  meant  by.  1896. 

Obligation    without,    of    no    effect. 

1893. 
Obligation  with  false,  of  no  effect. 

1893. 
Need  not  be  expressed.  1894. 
Obligation  of,  unlawful,  when.  1895. 
Contract  said  to  be  without,  when. 

1896,  1897. 
Failure  of,  does  not  affect  contract^ 

when.  1898,  1899. 
Contract  not  invalidated  by  unex- 

istence  of  expressed  cause,  whoi. 

1900. 
Advantage  to  third  person  may  be. 

1890. 
Of  excuse  from  tutorship. 
See  Tutor. 

CERTIFICATE: 

As  to  encumbrances    on    property,. 

duty  of  notary  to  obtain,  in  passing 

act  3364. 
As    to    encumbrances    on    property,, 

duty  of  recorder  of  mortgages  to 

furnish.  3393. 
Of    acknowledgment    of    act   under 

private  signature.  2253. 

CESSION: 

.    Defined.  2170. 

Voluntary  or  forced.  2171. 

Voluntary,  defined.  2172,  2174. 

Forced,  defined.  2172. 

Both  subject  to  special  laws.  2173. 

Effect  of,  on  property.  2175. 

Confers  right  of  sale  to  creditors. 
2175. 

Effect  of,  as  to  debtor.  2176,  ^177. 

Creditors  cannot  refuse.  2176. 

Debtor  may  resume  property  on  pay- 
ing debts.  2178. 

After  sale,  surplus  goes  to  debtor.- 
2179. 

Property  surrendered,  part  of  suc- 
cession of  debtor.  2180. 

Rights  of  creditors  of  those,  in  whose 
favor  made.  2181. 
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CESSION— Con^mwed. 


Prescription  does  not  run  against 
property  ceded  in  favor  of  cred- 
itors. 2182. 

Must  include  all  property,  save  what 
exempt  from  seizure.  2183. 

Property,  how  sold.  2184. 

Unfaithful  depositary  not  admitted 
to  benefit  of.  2958. 

Demand  for  mere  respite  precludes 
demand  for  bwefit  of.  3097. 

CHARGES: 

Usufructuary  liable  for  annual.  678. 

Usufructuary  must  pay  taxes,  and 
ground  rents.  578. 

Usufructuary  must  repair  roads, 
bridges,  ditches,  levees.  578. 

Usufructuary  must  support  extraor- 
dinary and  temporary,  except 
when.  579. 

Legacy  of  annuity,  paid  by  legatee 
of  usufruct.  580. 

Person  who  has  use  under  same  obli- 
gation as  usufructuary.  645. 

Immovable  property  brought  back 
into  succession,  free  of,  charges 
imposed  by  donee.  1516. 

On  donated  property  borne  by  donee. 
1551. 

On  successions,  borne  by  universal 
legatee.  1611. 

Obligation  of  legatee  under  univer- 
sal title  same  as  that  of  universal 
legatee  as  to.  1614. 

Of  marriage,  income  of  dowry  in- 
tended to  help  husband  support 
2349. 

Of  marriage,  wife  must  bear  portion 
of,  when.  2389. 

Borne  by  lessor.  2702. 

Of  antichresis,  borne  by  creditor 
3177. 

CHARITABLE  INSTITUTIONS: 

Acceptance    of    donations    to,    how 

made.  1647. 
Donations  to,  must  be  registered  by 

administrator.  1556. 

CHILDREN: 


Who  comprehended  under  this  name 
3556  (8). 


Are  legitimate,  illegitimate  or  legiti- 
mated. 178,  27. 

Legitimate.  179,  27. 

Illegitimate.  180,  27. 

Two  sorts  of  illegitimate.  181. 

Adulterous  bastards.  182. 

Incestuous  bastards.  183. 

Legitimacy  of,  See  Legitimacy. 

Bom  during  marriage  presumed. 
184. 

Natural  children,  defined.  202.  See 
Natural  Children. 

Filiation  of.  See  Filiation. 

Legitimation    of.  See    Legitimation. 

Rights  of,  as  forced  heirs.  See  Di^?- 
posable  Portion. 

Acknowledgment  of  illegitimate.  See 
Acknowledgment. 

Marriage  of.    See  Marriage. 

Adoption  of.  See  Adoption. 

Disinherison.    See  Disinherij^on. 

Disinherison  of  parent  by.  S:*e  Dis- 
inherison. 

Rights  of,  not  affected  by  separation 
or  divorce.  158. 

Bom  dead,  considered  never  to  have 
been  bom.  28. 

In  mother's  womb,  considered  bom 
for  their  own  interest.  29. 

Posthumous,  defined.  80. 

Effect  of  emancipation  of.  36. 

Who  are  adults.  36. 

Who  are  minors.  37. 

Of  full  age.  37. 

Domicile  of.  39. 

Mother  succeeds  to  authority  of  hus- 
band over,  when  he  disappears. 
81,  85. 

Authority  of  mother,  when  she  re- 
marries. 82,  83. 

Bom  within  five  months  after  second 
marriage,  considered  child  of  first 
marriage.  960. 

Custody  of,  during  divorce  or  separa- 
tion suit.  146. 

Custody  of,  awarded  to  parent  who 
has  obtained  the  separation  or 
divorce.  157. 

Of  interdict,  dowry  of,  fixed  by  judge. 
416. 

Under  sixteen  years  of  age  incomi)e- 
tent  as  witness  to  testament  1591 
(2). 
LEorriMATE^  Duties,  Rights: 

Owe  honor  and  resi)ect  to  parents. 
215. 
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CHILDREN— Conhnued 


Remain  under  parental  authority  till 
majority  or  emancipation.  216. 

Authority  of  father  prevails,  when 
differences  between  parents.  216. 

Obedience  due  by.  26,  217. 

Under  age  of  puberty,  cannot  quit 
paternal  house.  218. 

Parents  have  power  of  correction  in 
reasonable  manner.  218. 

Parents  may  delegate  part  of  their 
authority  to  teachers.  220. 

Parent  may  appoint  tutor.  219,  257. 
See  Tutor. 

Parents  may  bind,  as  apprentices. 
220. 

Father  is  administrator  of.  221. 

Sale  or  mortgage  during  marriage  of, 
estate  of.  222. 

Parents  enjoy  usufruct  over  child's 
estate  till  majority  or  emancipa- 
tion. 223.     See  Usufruct. 

Parents  owe  support,  maintenance 
and  education  to.  227. 

Cannot  sue  parent  for  marriage  set- 
tlement or  advancement.  228. 

Bound  to  maintain  parents  and 
needy  ascendants.  229. 

Alimony  due.  See  Alimony. 

Parents  may  accept  donation  fom 
235,  1546. 

Legitimate  ascendants  may  accept 
donations  for.  1546. 

Parents  may  appear  in  court  for. 
235. 

Parents  may  justify  assault  in  de- 
fense of.  236. 

Birth  of,  revokes  will.  1705. 

Liability  of  parents  for  offenses  and 
quasi-offenses  of.  See  Damages. 

Tllegitimate,  Duties,  Rights: 
Belong  to  no  family.  238. 
Not  submitted  to  parental  authority 

even  when  acknowledged.  238. 
Nature  and  humanity  establish  re- 
ciprocal dutieb  between  parent  and. 
239. 
Rights  of,  to  alimony.     See  Alimony. 
See  Minors. 

CiriMNEY: 

Manner  of  building,  near  common 

wall.  692. 
Manner  of  building,  against  common 

wall.  693. 


CHIROGRAPHIC  CREDITOR: 
See  Cbeditob  (3397). 


CHOSE  IN  ACTION: 

See  Assignment. 
See  Bills  and  Notes. 


CITATION: 

To  appear  in  court,  interrupts  pre- 
scription. 3518. 

When  suit  abandoned,  prescription 
not  considered  to  have  been  inter- 
rupted by.  3619. 

Served  upon  one  debtor  in  solido,  in- 
terrupts prescription  as  to  all 
others.  3652. 

Served  on  principal  debtor,  inter- 
rupts prescription  as  to  surety. 
3553. 

CITY: 

Political  corporations,  with  refer- 
ence to  division  of  political  and 
private  corporations.  429. 

Civil  corporations,  with  reference  to 
division  of  civil  and  religious  cor- 
porations. 431. 

Things  for  common  use  of.  464,  458. 

May  enact  regulations  in  case  of  fire. 
672. 

Right  of,  to  build  structures  on  pub- 
lic places.  863. 

May  pledge  their  property,  in  what 
manner.  3150. 

CIVLL  FRUITS: 
See  Fruits. 

CLERKS: 

Salaries  of,   privileged   debt   on  all 

movables  of  debtor.  3191  (6). 
Privilege  of,  for  salaries,  subordinate 

to  that  of  furnishers  of  provisions. 

3214. 
Action  of,  prescribed  in  three  vears. 

3538. 

CLERK  OF  COURT: 

Cannot  purchase  liti^ous  rights. 
2447. 
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CLERK  OF  COTIRT'-Continued. 

Mu8t  furnish  Auditor  of  Public  Ac- 
counts with  list  of  vacant  succes- 
sions. 1198. 

Fees  prescribed  in  three  years.  3638. 


CLOTHES: 
See  Linens  xsd  Clothes. 

CODICIL: 

Disposition  mortis  causa  by,  forbid- 
den. 1670. 

Last  will  and  testament  under  name 
of,  not  invalid,  if  formalities  of 
law  followed.  1570. 

COHABITATION: 

Separation  from  bed  and  board  puts 
an  end  to  conjugal.  136  (3). 

Presumed  not  to  have  taken  place 
after  judgment  of  separation  from 
bed  and  board.  188. 

Presumed  during  voluntary  separa- 
tion of  husband  and  wife.  188. 

Proof  of,  of  reputed  father  not  suffi- 
cient to  establish  paternal  descent, 
when.  210. 

COLLATERAL: 

Consanguinity,  defined.  890. 

Line,  degrees  connected  by  genera- 
tions, how.  892. 
See  Succession. 

Brothers  and  sisters  inherit  from  one 
another,  when.  911,  912,  913. 

Collateral  relations  inherit  succes- 
sion, when.  914. 

Collateral  relations  nearest  in  degree 
inherit  to  seclusion  of  all  the 
others.  914. 

COLLECTOR  OF  CUSTOMS: 

Excused  from  tutorship.  292  (4). 

COLLATION: 

Defined.  1227. 

Rules  concerning,  applicable  to  tes- 
tate and  intestate  successions.  976. 
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Founded  on  principles  of  equal 
rights  and  presumption  that  gift 
or  legacy  was  given  as  advance- 
ment. 1229. 

By  children  and  grandchildren  com- 
ing to  succession  of  ascendants, 
except,  when.  1228. 

Presumed,  when  not  expressly  for- 
bidden. 1230. 

Things  expressly  given  as  advantage 
or  extra  portion  not  subject  to,  ex- 
cept, when.  1231. 

Declaration  that  gift  or  legacy  is 
made  as  advantage,  in  what  act 
made.  1282,  1233. 

Calculation  of  legitimate  portion  to 
determine.  1234. 

Only  descendants  can  demand  or  are 
bound  to  collate.  1235. 

Cannot  be  demanded  by  other  heirs. 
1235. 

Cannot  be  demanded  by  legatees. 
1235. 

Cannot  be  demanded  by  creditors  of 
succession.  1235. 

Creditor  of  heir  cannot  call  on  co- 
heir to  collate.  1991. 

Only  forced  heirs  bound  to  collate. 
1236. 

Natural  children  ont  bound  to  collate, 
except,   when.   1236. 

Renunciation  of  succession  dispenses 
with,  except,  when.  1237. 

Descendants  must  appear  in  quality 
of  heirs  to  be  subject  to.  1238. 

Gift  and  legacies  to  grandchildren, 
during  life  of  parent,  presumed 
exempt   from.   1239. 

Parent  inheriting  from  grand-parent 
not  liable  to  collate  gifts  to  his 
children.  1289. 

Grandchild  inheriting  in  his  own 
right  from  grand-parent,  does  not 
collate  gift  to  parent.  1240. 

Due  by  remote  descendants.  241. 

To  Whom  Dle  and  What  Sibject  to: 

To  succession  of  donor.  1242. 
Advances   to  procure  establishment. 

1243. 
Advances  for  settlement    of    dowrj'. 

1243 
Expenditures  for  payment  of  debts. 

1243. 
Advantages   other   than  by  donation 

or  legacy.  1248. 
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COLLATION— Con^tnued 

Immovable,  destroyed  through  fault 
of  donee.  1250. 

Things  Not  Subject  to: 

Expenses  of  board,  support,  educa- 
tion. 1244. 

Marriage  presents,  except  when. 
1244. 

Manual  gifts.  1245. 

Profits  made  from  contracts  with  as- 
cendants, except  when.  1246. 

Partnership  with  deceased,  upon  con- 
ditions stipulated  by  authentic  act 
1247. 

Obligation  to  collate  does  not  exclude 
wages.  1249. 

Immovable,  lost  without  fault  of 
donee.  1250. 

How  Made: 

In  kind  or  by  taking  less.  1251. 

In  kind.  1252. 

By  taking  less.  1253. 

Nature  of  thing  to  be  collated  first 
considered.  1254. 

In  kind  or  by  taking  less,  option  of, 
i  when     immovable,    except    when, 

1255. 

In  kind,  of  immovable,  reimburse- 
ment of  expenses  by  co-heirs.  1256, 
1257,  1258,  1259. 

See  Expenses: 

In  kind,  of  immovables,  liability  of 
donee  for  deteriorations  through 
neglect.  1260. 

When  heir  elects  to  collate  immov- 
able in  kind,  destruction  without 
his  fault,  .borne  by  succession. 
1261. 

In  kind,  of  immovable  partially  de- 
stroyed when  donee  not  in  fault. 
1262. 

By  taking  less,  when  donee  elects, 
lc33  of  immovable  borne  by  him. 
1263. 

In  kind,  effect  of,  upon  mortgages. 
1264,   1265. 

Of  immovable,  in  kind  of  excess  over 
disposable  portion.  1266. 

Of  inmiovable,  by  taking  less  when 
retrenchment  of  excess  over  dis- 
posable portion  inconvenient.  1267. 

Immovable  collated  in  kind  may  be 
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retained   by   heir   till   settlement 
1268. 

When  inmiovable  collated  by  taking 
less,  value  of  property  at  opening 
of  succession  considered.  1269. 

In  case  of  voluntary  alienation  of 
immovable,*  value  at  opening  of 
succession,  basis  of.  1270. 

In  case  of  forced  alienatiOTi  of  im- 
movable, price  of  sale,  basis  of. 
1271. 

When  alienated  immovable  accident- 
ally destroyed  in  hands  of  purcha- 
ser, price  of  sale,  basis  of.  1272. 

Partition  after  electicm  to  collate  im- 
movable by  taking  less.  1273. 

When  heir  collates  by  taking  leas, 
co-heirs  may  elect  between  parti- 
tion in  kind  or  by  sale.  1274. 

Sale  at  public  auction  when  co-heire 
elect  partition  by  sale.  1275. 

When  co-heirs,  to  whom  collation  is 
due  by  taking  less,  elect  partition 
in  kind.  1276. 

Amount  of,  debt  due  donee.  1277. 

Time  and  security  for  payment  of. 
1278. 

Foreclosure  of  mortgage  upon  fail- 
ure of  heir  to  pay.  1279,  1280. 

Annulment  of  alienation  of  immov- 
able, subject  to.  1281. 

Terms  on  which  alienee  can  retain 
immovable.  1282. 

Of  movable  must  be  by  taking  less. 
1283. 

Donation  of  movable  gives  absolute 
title.  1284. 

Of  money.  1285. 

Co-heirs  compelled  to  receive  pay- 
ment in  succession  funds.  1286. 

Co-heirs  compelled  to  receive  pay* 
ment  in  other  succession  assets, 
when  no  funds.  1287. 

Payment  by  donee,  on  what  terms, 
when  no  succession  funds  or  as- 
sets. 1288. 

COMBINATIONS: 

To  enhance  or  depress  prices,  inval- 
idate sale.  1847,  (12). 

COMMENCEMENT  OF  SUIT: 

Mode  of  putting  debtor  in  default 
1911,  (2). 
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COMMENDAM  PAKTNEKSHIP  IN: 

See  Partnership. 

COMMERCIAL  LAW: 


Privilege  of,  preferred  to  attaching^ 

creditor.  3247. 
Eights  of  consignor,  upon  failure  of* 

3248. 


Hypothecation  of  ships  made  accord-     COMMODATION,  Loan  for. 

ing  to.  3305. 
Bills  and  notes  governed  hy.  1914. 


See  Loan. 


COMMISSION: 

Of  administrator.  1069. 

Of  administrators  divided  if  there 
are  two.  1069. 

Of  tutor.  349. 

Not  due  surviving  partner  who  winds 
up  firm  upon  death  of  co-partner. 
1142. 

Of  curator  of  absent  heirs.  1194, 
1200. 

Of  curator  of  absent  heirs»  when  suc- 
cession not  entirely  administered. 
1201. 

Of  curator  of  vacant  succession. 
1200. 

Manner  in  which,  of  curator  of  ab- 
sent heirs  calculated  when  some  of 
the  heirs  are  present.  1202. 

Of  curator  of  interdicted  persons, 
same  as  that  of  tutor.  415. 

Of  executor,  who  has  seizin.  1683. 

Of  executor,  who  has  not  had  gen- 
eral seizin.  1684. 

Of  co-executors,  to  be  shared  among 
them.  1685. 

Executor  who  is  legatee,  not  entitled 
to,  unless  expressly  allowed  it  by 
testator.  1686. 

Of  executor,  not  allowed  to  affect  leg- 
itime. 1687. 

Mandatary  not  entitled  to,  in  ab- 
sence of  contrary  agreement  2991, 


Of  syndic,  privileged  as  law  charge. 
3197. 

Of  consignee,  commission  agent  or 
factor  privileged  on  goods  in  pre- 
ference to  attaching  creditor,  ex- 
cept when  creditor  is  citizen  of 
State.  3247.  . 

COMMISSION  AGENT: 

advances  on  con- 


Privilege   of,   for 
signment.  3247. 
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COMMON  CARRIER. 
See  Carrier. 

COMMON  DITCH. 
See  DrrcH. 

COMMON  FENCE. 
See  Fence. 

COMMON  THINGS. 
See  TmNQS* 

COMMON  WALL. 
See  Wall. 

COMMUNITY   OF   ACQUETS   AND 
GAINS. 

Not  a  partnership.  2807. 

Exists  in  .every  marriage,  except, 
when.  2399. 

Exists  as  to  property  acquired  in 
State  by  non-residents.  2400. 

Marriage  contracted  out  of  State, 
subjected  to,  when.  2401. 

Embraces  what  property.  2402. 

Debts  contracted  during  marriage 
enter  into.  2403. 

Husband  is  head  and  master  of. 
2404. 

Husband  administers  effects  of  and 
may  alienate  by  onerous  title  ef- 
fects of.  2404. 

Husband  cannot  alienate,  by  gratui- 
tous title  immovables  of.  2404. 

Husband  cannot  alienate  by  gratui- 
tous title  movables  of,  except  when 
2404. 

Wife  has  action  against  heirs  of  her 
husband,  when  he  disposes  of  prop- 
erty of,  by  fraud.  2404. 
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COMMUNITY    OF   ACQUETS   AND 
GAINS — Continued. 

Presumption  that  effects  of  husband 
and  wife  at  administration  of  mar- 
riage are  effects  of.  2405. 

Division  of  effects  of,  at  dissolution 
of  marriage. -2406. 

Fruits  hanging  by  roots  on  land  of 
either  spouse,  at  dissolution  of 
marriage,  part  of.  2407. 

Young  of  cattle  in  gestation,  at  dis- 
solution of  marriage,  part  of. 
2407. 

Reimbursed  for  amelioration  of  sep- 
arate property  of  either  spouse, 
when.  2408. 

Husband  and  wife  at  dissolution  of 
marriage  equally  liable  for  debts 
of.  2409. 

Wife  and  heirs  escape  liability  for 
debts  of,  by  renouncing.  2410. 

Wife  loses  right  to  effects  of,  by  re- 
nunciation. 2411. 

Wife  cannot  renounce  after  active 
concern  in.  2412. 

Conservatory  acts,  not  active  con- 
cern. 2412. 

To  preserve  right  to  renounce,  wife 
must  make  inventory.  2413. 

Kenunciation  must  be  within  delays 
allowed  beneficiary  heirs.  2414. 

Benunciation  must  be  before  notary 
and  two  witnesses.  2415. 

Linen  and  clothes  of  wife  not  com- 
prised in  inventory.  2416. 

Wife  loses  right  to  renounce  by  al- 
lowing judgment  to  go  against  hear. 
2417. 

Death  of  wife  before  expiration  of 
term  for  deliberation.  2419. 

Renunciation  of  wife  separated  from 
bed  and  board.  2420. 

Creditors  of  wife  may  attack  renun- 
ciation. 2421. 

Right  of  wife  to  maintenance  dur- 
ing deliberation.  2422. 

Heirs  of  wife  may  renoimce  in  same 
manner  as  surviving  wife.  2423. 

May  be  modified  or  limited.  2424. 


COMPENSATION: 

Between  whom  it  takes  place.  2207. 
By  operation   of  law,   unknown   to 
debtor.  2208. 


Debts  must  be  of  equal  rank  and 

class.  2209. 
Days  of  grace,  no  obstacle  to.  2209. 
Takes   place   whatever  be   cause  of 

debt,  except,  when.  2210. 
Surety  may  avail  himself  of  debt  of 

creditor  to  principal  debtor.  2211. 
Debtor  cannot  avail  himself  of  am- 

oimt  due  surety  by  creditor.  2211. 
Debtor  in  solido  cannot  avail  hun3dlf 

of  amount  due  co-debtor  by  cred- 
itor. 2211. 
When  debtor  consents  to  transfer  of 

credit  2212. 
When  transfer  of  credit  without  con- 
sent of  debtor.  2212. 
When    debts    payable    at    different 

places.  2213. 
When  there  are  several  compensable 

debts  due  by  same  person.  2214. 
See  Imputation  of  Payment. 
Cannot   take  place   to  prejudice   of 

rights    of    third    person's    seizure. 

2215,  2212. 
Payment    of   debt    extinguished  by, 

third  person.  2216. 
Of  quantity  in  Bale  of  several  tracts 

of  land  in  same  contract.  2499. 


COMPETENCY,  of  Witnesses. 
See  Witnesses. 


COMPROMISE: 

Defined.  3071. 

Agreement  to,  must  be  in  writing. 
3071. 

The  written  agreement  regulates  the 
differences  for.  3073. 

Capacity  to  submit  to.  3072. 

Tutor  and  curator  cannot,  without 
authority  of  Judge.  3072. 

Of  a  right,  cannot  be  prejudicial  of 
a  like  right  afterwards  acquired 
from  another.  3074. 

May  contain  penal  clause.  3075. 

With  surety,  does  not  benefit  debtor- 
3076. 

With  debtor,  benefits  surety.  3076. 

With  one  of  several  interested  par- 
ties, does  not  bind  others.  3077. 

Has  force  of  res  adjudicaia  as  to  par- 
ties. 3078. 
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COMPHOMISE— Continued. 

Cannot  be  attacked  for  errors  of  law 
or  lesion.  3078. 

May  be  attacked  for  errors  of  calcul- 
ation. 3078. 

May  be  rescinded  for  error  in  person 
or  matter  in  dispute,  for  fraud  or 
violence,  when  made  in  execution 
of  title  which  is  null.  3079,  3080, 
1829,  1830,  1831. 

Entered  into,  on  documents  which 
have  been  found  false,  null.  3081. 

Of  suit  already  decided,  void.  1830. 

Respecting  suit  which  is  res  adjudi" 
cata,  is  null.  3082. 

Bespecting  judgment,  which  is  ap- 
pealable, valid.  3082. 

Upon  all  differences,  cannot  be  re- 
scinded because  one  of  parties  ig- 
norant of  his  titles,  except,  when. 
3083. 

Void,  when  titles  newly  discovered 
show  one  of  parties  has  no  right  at 
all.  3083. 

CONCUBINAGE: 

Proof  of  paternal  descent  by.  209, 
(3). 

Donations  of  immovables  between 
persons  living  in,  void,  exc^t, 
when.  1481. 

Donations  of  movables  between  per- 
sons living  in,  cannot  exceed  one- 
tenth  part  of  value  of  estate.  1481. 

CONDEMNATION  OF  PROPERTY. 
See  ExPROPMATioN. 

CONDITIONS: 

Potestative  : 

Potestative,  defined.  1666. 

Dissolution  of  donation  for  non-ful- 
filment of  potestative,  must  be  ju- 
dicially sued  for.  1566. 

Prescription  Against: 

Action  to  revoke  donation  on  account 
of   non-execution    of,    runs   from 
:  what  date.  1567. 

Donor  recovers  property  free  from 
encumbrances  upon  revocation  of 


donation  on  account  of  non-fulfil- 
ment of.  1568. 

.[n  Donations: 

Donor  may  recover  fruits  when  non- 
execution  of,  caused  by  fault  of 
donee.  1569. 

In  Obugatioxs  : 

Suspensive,  defined.  2021. 

Resolutory,  defined.  2021. 

Suspensive  and  resolutory  subdivided 
into  casual,  potestative  or  mixed. 
2022. 

Casual,  defined.  2023. 
.      Potestative,  defined.  2024. 

Mixed,  defined.  2025. 

Express  or  implied.  2026. 

When  express.  2026. 

When  implied.  2026. 

When  doubt  whether  condition  or 
modification  of  contract  intended. 
2027. 

Conditional  contracts  complete  by 
assent,  as  all  other  contracts.  2028. 

Rights  under  conditional  contracts, 
heritable  or  personal.  2029. 

Legatee's  rights  under  conditional 
bequest.  2030. 

Impossible,  immoral  or  illegal,  in- 
validates contract  2031. 

Not  to  do  thing  impossible  does  not 
render  contract  void.  2032. 

Not  to  do  thing  impossible,  contem- 
plates physical  and  moral  impossi- 
bilities. 2033. 

Potestative,  on  part  of  obligor,  avoids 
obligation,  when.  2034,  2035. 

Obligation  conditioned  on  will  of 
obligee,  for  duration,  valid.  2036. 

Performance  of,  in  manner  contem- 
plated by  parties.  2037. 

That  event  shall  happen  within  cer- 
tain time,  how  broken.  2038. 

That  event  shall  not  happen  within 
certain  time,  how  fulfilled.  2039. 

Considered  fulfilled  when  fulfilment 
prevented  by  obligor.  2040. 

Fulfilled,  refers  back  to  day  of  con- 
tract. 2041. 

Conservatory  acts  by  creditor  pend- 
ing fulfilment  of.  2042. 

Suspensive  : 
Defined,  effect.  2043. 
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Eisk  of  thing  pending  fulfilment  of. 
2044. 


Besolutort : 

Defined,  effect.  2046. 

Implied  in  all  commutative  con- 
tracts. 2046. 

When  contract  dissolved  of  right, 
for  non-fulfilment  of.  2047. 

Term: 
Term  differs  from,  how.  2061. 

In  Donations: 

Sufficient  if  donee  is  capable  of  ac- 
cepting at  moment,  is  accomplish- 
ed. 1474. 

Impossible,  contrary  to  law  or  mor- 
als in  donations  mortis  causa  or 
inter  vivos,  reputed  not  written. 
1619. 

Donations  inter  vivos  may  be  revok- 
ed for  non-fulfilment  of,  which 
suspend  consimunation.  1669,  (2). 

Donations  inter  vivos  may  be  revok- 
ed for  non-performance  of.  1659, 
(3). 

When  become  inq>06sible  of  fulfil- 
ment, donation  dissolved  of  right. 
1666. 

When  heritable  in  donations  mortis 
causa.  1699. 

When  not  heritable  in  donations 
mortis  causa.  1698. 


CONFESSION: 

Under  oath  of  vendor  and  vendee, 
proof  of  verbal  sale  of  imanova- 
bles.  2276. 

Extrajudicial  or  judicial.  2289. 

Extrajudicial,  merely  verbal,  useless, 
when.  2290. 

Judicial,  defined.  2291. 

Judicial,  full  proof  against  person 
who  has  made.  2291. 

Judicial,  cannot  be  divided  against 
person  who  has  made  it  2291. 

Judicial,  cannot  be  revoked,  except, 
when.  2291. 

Judicial,  cannot  be  revoked  on  pre- 
tense of  error  of  law.  2291. 


CONFIRMATION: 

Of  tutor  appointed  by  parent  269, 
270. 

Of  contract  with  person  incapable  of 
contracting,  how  made.  1794. 

Of  contract  with  person  incapable  of 
contracting,  relates  back  to  date  of 
contract  1796. 

Of  contract  with  persons  incapable 
of  contracting,  confirms  rights  of 
third  parties  acquired  before. 
1796. 

By  minor,  after  majority  reached. 
2228. 

Manner  of  executing  an  act  of. 
2272. 

Involves  a  renunciation  of  means 
and  exceptions  that  might  be  op- 
posed to  obligation  or  act  2272. 

Voluntary  execution    has  effect  of. 
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Donor  cannot  cure  donation  inier  vi- 
vos null  in  form  by.  2273. 

Of  donation  by  heirs  or  assigns  after 
donor's  decease,  effect  of.  2274. 


CONFUSION: 

What  is.  2217. 

Mode    of   extinction    of    obligation. 

2130. 
Avails  surety  when.  2218.  . 

When  creditor  and  surety  in  same 

person,  no  extinction  of  obligation. 

2218. 
Avails    co-debtors   in   solido,   when. 

2218. 
Extinction  of  usufruct  by.  619. 

With  Reference  to  Servitudes: 

Extinction  of  servitudes  by.  805, 

Takes  place  by  simple  acceptance, 
when  one  heir.  807. 

Does  not  take  place  when  heir  under 
simple  acceptance  sells  all  his 
rights.  808. 

Does  not  take  place  when  heir  has 
only  temporary  possession.  809. 

Does  not  take  place  when  aco^tanc^ 
of  succession  with  benefit  of  in- 
ventory. 810. 

Does  not  take  place  between  acquets 
of  spouses  and  their  private  prop- 
erty. 811. 
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Servitudes  extinguished  by,  do  not 
revive,  except,  when.  812,  810,  811, 
972. 

With  Reference  to  Succession: 

Destitution  pronounced  against  heir 
revives  all  rights  extinguished  by, 
972. 

Indemnity  to  evicted  heir  does  not 
cover  portion  extinguished  by. 
1388. 

When  one  of  heirs  is  creditor  of  de- 
ceased. 1429. 

When  one  debtor  becomes  sole  heir 
of  creditor.  2099. 

When  creditor  becomes  sole  heir  of 
one  of  the  debtors.  2099. 

Mortgage  extinguished  by.  3411,  (2) 


CONJUNCTIVE  OBLIGATION. 
See  Obugation. 


Parties   to  contract  are  those  who 

have  given  their.  1780. 
Communication  of.  1797. 
Law  determines  when  implied.  1781, 

1797. 
Time  for  giving.  1802,  1804. 
Death  before  giving  of.  1810. 
When  implied.  1811,  1816,  1818. 
Implied    by    silence    and    inaction. 

1811,  1817. 
When  express.  1812. 
Contract  revocable  by  mutual.  1901. 
Facts  vitiating.  1819. 
See  Error,  Fraud,  Violence,  Threats. 

Quasi  Contract: 

Person  incapable  of  giving,  may  be 
bound  by.  2300. 
Sale: 

Eequisite  to.  2439. 
Partnership  : 
Of  parties  necessary  to  creation  of 
partnership.  2805. 


CONSANGUINITY: 

Lineal  or  collateraL  890. 
Lineal,  defined.  890. 
Collateral,  defined.  890. 
Propinquity  of,  how  established.  889. 
In  lineal,  as  many  degrees  as  gener- 
ations. 891. 
In  collateral,  degrees  counted,   how 


CONSENT: 

Must  be  freely  given  to  validate  mar- 
riage. 91. 
To  marriage,  not  free,  when.  92,  (1, 

2,  3). 
Of  parent,   for  marriage  of  minors. 

97. 
Of    tutor,    when    parents    dead,  for 

marriage  of  minor.  97. 
Person  may  pledge  property  of  an 

other  with  owner's.  3145. 
Of  wife,  does  not  enable  husband  to 

create  servitude  on  dotal  property. 

732. 

Contract: 

Requisite    to    contract.    1766,    1779, 
(2),  1800. 
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CONSERVATORY  ACTS: 

In  succession  distinguished  from  acts 
of  ownership.  996. 

In  succession,  do  not  amount  to  ac- 
ceptance, except,  when.  997. 

Before  appointment  of  curator,  coun- 
sel for  absent  heirs  may  perform. 
1213. 

Before  fulfilment  of  condition,  cred- 
itor may  perform.  2042. 

By  wife,  with  reference  to  commu- 
nity effects  do  not  amount  to  ac- 
ceptance. 2412. 

CONSIDERATION. 
See  Cause. 

CONSIGNMENT: 

Of  thing  or  sum  tendered,  exonerates 
debtor.  2167. 

Mode  of  making,  governed  by  rules 
of  court.  2169. 

Of  goods ;  privilege  of  consignee  who 
has  made  advances.  3247. 

Of  goods;  privilege  of  consignee  up- 
on, preferred  to  that  of  attaching 
creditor,  when.  3247. 
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CONSIGNEE: 

Privilege  of,  on  consignment,  for  ad- 
vances. 3247. 

Privilege  of,  preferred  to  attaching 
creditor,  when.  3247. 

Rights  of  consignor  upon  failure  of 
3248. 


CONSIGNOR: 

May  reclaim  goods  on  failure  of  con- 
signee or  commission  agent.  3248. 
Privilege  of,  unpaid  price.  3248. 


CONSTRUCTION  OF  LAWS. 
See  Interpretation. 

CONSUMPTION,  Loan  for. 
See  Loan. 

CONTRA  BONOS  MORES, 
See  Cause,  Conditions. 

CONTRACTOR. 

See  Buildings;  Undertaker. 

CONTRACTS: 

Defined.  1761. 

Distinct  from  instrument  witnessing 
it.  1762. 

Heritability  of,  presumed,  except, 
when.  1763. 

What  things  may  be  subject  of.  1764. 

Things  to  be  considered  in  every  con- 
tract. 1764. 

There  must  be  at  least  two  parties  to 
every  contract  1765. 

Unilateral,  defined.  1765. 

Bilateral,  defined.  1765. 

Incomplete  without  consent.  1766. 
See  Consent. 

Considered  in  relation  to  their  sub- 
stance, commutative  or  independ- 
ent, principal  or  accessory.  1767. 

Commutative,  defined.  1768. 

Independent,  defined.  1769. 

With  mutual  covenants,  presumed 
commutative.  1770. 

Principal,  defined.  1771. 
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Accessory,  defined.  1771. 

Considered  in  relation  to  motive, 
gratuitous  or  onerous.  1772. 

Gratuitous,  defined.  1773. 

Onerous,  defined.  1774. 

Considered  in  relation  to  their  ef- 
fects, certain  or  aleatory.  1775. 

Aleatory,  defined.  1776. 
See  Aleatory  Contract. 

Certain,  defined.  1776. 

Some  governed  by  particular  rules. 
1778. 

Four  requisites:  capable  parties,  con- 
sent, certain  object,  lawful  pur- 
pose. 1779. 

Who  are  parties  to.  1780. 

Capacity  to  form,  the  rule.  1782. 

Persons  who  cannot  enter  into,  spe- 
cified by  law.  1782. 

Persons  interdicted  cannot  make, 
imtil  when.  1784. 

Of  minor.  1785. 

Of  married  women.  1786. 

Married  woman  as  mandatary  may 
bind  principal.  1787. 

Action  of  mandate  does  not  lie 
against  married  woman  unauthor- 
ized by  husband.  1787. 

Of  insane  person.  1788. 

Temporary  derangement  creates  in- 
capacity. 1789. 

Between  husband  and  wife,  invalid. 
1790. 

Between  tutor  and  ward,  invalid. 
1790. 

Persons  on  treating  with  incapaci- 
tated person,  bound.  1791. 

When  contract  reciprocal,  whole  is 
void,  when  incapacity  pleaded  to 
part.  1792. 

Consideration  returned  when  con- 
tract with  incapable,  invalidated. 
1793. 

Ignorance  of  incapacity  gives  right 
to  ratification  or  annulment.  1794. 

Ratification  after  incapacity  remov- 
ed. 1795. 

Person,  contracting  with  convict 
cannot  plead  his  incapacity.  1796. 

Convict  cannot  plead  incapacity. 
1796. 

Consent  necessary  to  give  validity  to. 
1797. 

See  Consent. 

Proposal  and  acceptance.  1798. 
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Right  of  judicial  enforcement  im- 
plied in.  1799. 

Retraction  of  pr(^)osal  before  accept- 
ance. 1800,  1809. 

Presumption  of  continuance  of  pro- 
posal. 1801. 

Time  for  acceptance.  1802,  1804. 

Effect  of  acceptance.  1803. 

Conditional  acceptance  gives  right  to 
withdraw  offer.  1805,  1806. 

Assent  presumed  when  modified  ac- 
ceptance beneficial  to  proposer. 
1807. 

Consent  not  presumed  from  willing- 
ness to  give  something  else.  1808. 

Death  before  acceptance.  1810. 

Proposal  and  acceptance,  express  or 
implied.  1811. 

Words  expressive  of  assent  must 
show  intent  to  obligate.  1813. 

No  serious  intent  to  make.  1815. 

Implied.  1816. 

Object  of.  1883. 
See  Object. 

Cause  of.  1893. 
See  Cause. 

Has  effect  of  law  on  parties.  1901. 

Substantive  laws  may  be  waived 
by,  except  when.  11. 

Can  be  revoked  by  mutual  consent. 
1901. 

Must  be  performed  in  good  faith. 
1901. 

When  for  benefit  of  third  person,  his 
consent  necessary  for  revocation. 
1902. 

Obligation  of,  extends  to  incidental 
parts.  1903. 

As  to  effect  on  real  property,  of  two 
kinds.  1904. 

To  give,  applies  to  corporeal  objects. 
1905. 

To  give,  applies  to  negotiable  papers. 
1906. 

To  give,  includes  delivery.  1907. 

To  keep  safely,  decree  of  care.  1908. 

To  deliver  specified  object,  transfer- 
ring property,  risk.  1909. 

Default  in.  1910. 
See  Default. 

To  deliver,  not  transferring  property, 

risk.  1918. 
When   complete;   distinction   before 

delivery,  risk.  1919. 


For  transfer  of  immovables.  1920. 

When  transferrer  allowed  to  remain 
in  possession;,  badge  of  fraud. 
1921,  2480. 

For  transfer  of  movables;  third  per- 
sons. 1922. 

Giving  temporary  enjoyment.  1926. 

Specific  performance  of,  allowed 
when  damages  inadequate  compen- 
sation. 1927. 

Undoing  of  things  done  in  violation 
of.  1928. 

Injunction  against  acts  in  contraven- 
vention  of.  1929. 

Damages  for  violation  of.  1930,  et 
seq. 

See  Breach  op  Contract. 

Interpretation  of.  1945. 

See  Interpretation. 

In  fraud  of  creditors,  et  seq.  1970. 

See  Delivery. 

See  Error. 

See  Fraud. 

See  Obligations. 

See  Threats. 

See  Violence. 


CONTRACTOR: 

See  Building. 
See  Undertaker. 

CONTRIBUTION: 

By  usufructuary  under  imiversal  ti- 
tle, with  heir.  686,  587. 
By  co-debtors  in  solido,  when   one 

insolvent.  2105. 
By  wife   separated  in  property,   to 

payment     of     community     debts. 

2430. 
By  wife   separated   in   property,   to 

household    expenses.   2435,    2389,^ 

2395. 
By  partners.  2813. 
Stipulation    that    partner  need  not 

contribute,  void  as  to  partners  and 

third  persons.  2814. 

In  Succession: 

Defined.  1420. 

One  of  principal  things  considered 

relative  to  payment.  1419   (2). 
Among  heirs.  1427,  1429. 
Agreements   among  heirs   as  to,   do 

not  affect  creditors.  1432. 
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By  creditors,  when  unpaid  creditors 

appear.  1068. 
By  universal  legatee.  1611. 
By  legatee  under  universal  title  in 

payment  of  debts.  1430. 
By  legatee  imder  universal  title,  with 

heirs,   for  payment   of  particular 

legacies.  1615. 
By  partictilar  legatee,  who  has  m- 

ceived    legacy.  1627,    1642,    1430, 

1431,  1067. 


CONVENTIONAL   OBLIGATIONS. 
See  Contracts. 

CONVICT: 

Cannot  plead  his  own  incapacity  to 
avoid  contract,  except  when.  1796. 

Cannot  be  witness  to  testament.  1591 
(4). 

CO-PROPRIETOR: 

Of  undivided  estate  cannot  impose 
servitude  thereon,  except  when. 
738. 

Effect  of  attempt  of,  to  impose  serv- 
itude on  imdivided  estate.  738, 
739. 

May  establish  servitude  on  his  un- 
divided portion;  partition.  740. 

If  adjudication  made  to,  creating 
servitude,  it  fastens  on  whole. 
741. 

Servitude  fastens  on  whole  when 
vendee  of  undivided  portion  subse- 
quently purchases  whole.  742. 

COPY: 

Certified  by  recorder  of  authentic 
acts,  evidence  of  original.  2267. 

Certified,  of  oflScial  bonds,  evidence. 
2267. 

Certified,  by  notary,  evidence  of  orig- 
inal. 2268.^ 

Certified,  of  lost  original.  2269. 

From  record  of  public  oflSce.  2270. 

Of  judgment  against  curator  of  va- 
cant succession  delivered  to  State 
Treasurer.  1197. 
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Authentic,  of  partitiixi  of  successiim 
must  be  filed  in  court;  hcnnologa- 
tion.  1374. 

Of  Judgment: 

Payment  to  claimant  of  vacant  suc- 
cession upon  presentation  of.  1206. 

Recordation  of  public  act  and  jud^ 
ment  by.  3368. 


CORPORATION: 

Defined.  427,  435. 

Legal  entity.  427,  435,  440. 

Use  of.  428. 

Of    two    principal    kinds — ^political 

and  private.  429. 
What  are  political.  429. 
What  are  private.  429. 
Also  divided  into  civil  and  religions. 

430. 
What  are  civil.  431. 
What  are  religious.  431. 
Created  by  legislature.  432. 
Must  have  name.  432. 
Substituted  for  persons  have  similar 

powers'.  433. 
CoUitinuous  succession   inherent  to. 

434. 
Have  implied   right    to    elect    new 

members.  434. 
Distinct  from  stockholders.  435. 
Title  to  property  of,  vested  in  corpo- 
rate entity,  not  stockholders.  436. 
Share  of  stock  is  movable  property. 

474. 
Stockholders  cannot  dispose  of  prop- 
erty of.  486. 
Distinction  between  partnership  and. 

436. 
What  is  due,   not  due  stockholder. 

437. 
Act  by  agents,  under  name  of  mayor, 

president,  etc.  438,  3440. 
Powers  of  officers  of,  determined  in 

what  manner.  439. 
Incapacities  inherent  and  established 

by  law.  440. 
Cannot    fill    any    office   of    personal 

trust  as  administrator,  etc.  441. 
Cannot  be  imprisoned.  441. 
Cannot  bring  action  for  assault  and 

battery,  or  similar  injuries.  442. 
Cannot  conunit  crime  in    corporate 

capacity.  443. 
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Majority  of  stockholders  act  for 
whole.  444. 

By-laws  and  regrulations  of,  binding 
on  stockholders,  except  when.  445. 

Unauthorized  by  law  or  act  of  Legis- 
lature are  not  legal  entities,  have 
no  corporate  existence.  446;  see 
2837. 

May  be  usufructuary.  643. 

Usufruct  granted  to  perpetual,  lasts 
thirty  years.  612. 

May  establish  servitudes  in  what 
manner.  734. 

May  pledge  property  in  what  manner. 
3150. 

May  mortgage  property  in  what 
manner.  3302. 

Right  to  alienate,  subject  to  restric- 
tions of  charter.  484. 

May  exercise  right  of  expropriation, 
when.  2630. 

See  Eminent  Domain. 

Dissolution  : 

By  act  of  Legislature,  when.  447  (1). 
By  forfeiture  of  charter,  when.  447 

(2). 
See  City. 

CORPOREAL  THINGS: 
See  Things. 

COSTS: 

Of  sale  borne  by  buyer  in  absence  of 

express  agreement.  2466. 
Of  opposition  to  marriage.  108. 
Of  contesting  curatorship.  1125. 
Of  account  of  tutorship  advanced  by 

tutor,    and    reimbursed    tutor    by 

minor.  359. 
In  appointment  of  curator  to  vacant 

succession,    borne    by    succession. 

1125. 
Of    discussion    of    original    debtor's 

property.  1973. 
Of  delivery  in  sale,  borne  by  seller 

in  absence  of  agreement.  2483. 
Of  removal  in  sale,  borne  by  pur- 
chaser in  absence    of    agreement. 

Of  conveying  deposit  to  place  of  de-     ^^ 

livery,  borne  by  depositor.  2953. 
Of  suing  for  delivery  of  legacy,  borne 
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by  succession,  except  when.  1632, 
Of  destruction  of  new  wotks,  borne 

by  person  who  has  built  them.  868. 
Of  opposition  by  child  or  descendant 

to  partition    made    by    ascendant. 

1731. 
Of  court  must  be  paid  by  curator  of 

vacant  succession  as  soon  as  he 

has  funds  in  hand.  1189. 
Incurred  to  obtain  benefit  of  invento- 
ry, borne  by  succession.  1052. 
In  taking  inventories,  borne  by  suc- 
cession out  of  first  money  realized. 

1112. 
In    fixing    limits    and    boundaries* 

borne  by  neighbors  jointly.  663. 
In  suits  for  interdiction,  borne  by 

estate  of  defendant,  except  when. 

397. 
Concerning  enjoyment  of  usufruct, 

borne  by  usufructuary,  excepting 

of  father  and  mother.  588. 
In  suits  for  recovery  of  thing  sub- 
ject to  usufruct,  borne  by  owner 

and  usufructuary.  588. 
Judgments  for,  in  solido  as  to  joint 

obligors,  who  are  in  default.  2087. 
Tender  of  payment    must    include. 

2168  (3). 
Of  expropriation,  borne  by   owner, 

when     corporation     has     tendered 

value  of  land.  2638. 
For  act  of  release  of  mortgage,  borne 

by  mortgagor.  3376. 
Of  erasure  of  judgment  reversed  on 

i^[>peal,  borne  by  appellee.  3381. 
Mortgage  not  fully  erased  till  pay- 
ment of  all.  3378. 
Of  action  to  quiet  buyer's  possession, 

when  commenced  by  buyer,  borne 

by  seller.  2519. 
General  suretyship  includes.  3040. 
Surety  demanding  discussion   must 

advance.  3047. 
Recourse    of  surety    against    debtor 

for,  begins  when.  3052. 
Privileged  on  all  the  movables.  3191 

(2). 
Privileged,  defined.  3195,  3196. 
Lbt  of,  which  are  privileged  debts. 

8197. 
Not  taxed,  not  privileged.  3198. 

TUTOR: 

Second  husband,   with   wife,   when. 
255. 


Digitized  by 


Google 


GENERAL  INDEX. 


COUNTER  LETTERS: 


Have  no  effect  against  creditors  and 
bona  fide  purchasers.  2239." 

COVERTURE: 

Personal  plea.  3299. 

Rescission  of  principal  debt  by  plea 
of,  does  not  release  mortgage  given 
by  third  person  as  security.  3299. 

CREDIT: 

Incorporeal  movable.  3155. 

Co-heirs  cannot  be  compelled  to  re- 
ceive payment  of  collation  in  cred- 
its. 1276. 

Donation  inter  vivos  of,  must  be 
by  authentic  act.  1536. 

Of  partnership,  defined.  2810. 

Delivery  of,  fictitious  and  symbolical. 
3153. 

May  be  pledged.  3165. 

In  pledge  of  non-negotiable,  notice 
must  be  given  debtor.  3158. 

CREDITORS: 

Action  to  avoid  fraudulent  acts  and 

contracts  of  debtor.  1969. 
May  annul  contract  in  fraud  of  their 

rights.  1969,  1970. 
Action  lies,  when  debtor's  property 

insufficient.  1971. 
Cannot  be  brought  before  debt  liqui- 
dated, except  when.  1972,  1975. 
Defendant  may   attack   demand   of 

plaintiff,   although    liquidated    by 

judgment.  1976. 
Defendant  may  claim  discussion  of 

original  debtor's  property.  1973. 
Discharge  of  debt  by  original  debtor 

pending  action.  1974. 
Acquisition  of  property  by  original 

debtor  pending  action.  1974. 
Judgment  avoids  fraudulent  contract 

as   to   complaining   creditor   only. 

1977. 

What  Contracts  and  Acts  Avoided 
by: 

Contracts  must  both  design  and  op- 
erate fraud.  1978. 

Onerous  contract,  when  other  party 
in  good  faith.  1979. 


Gratuitous  contract,  exceeding  by 
one-half  debtor's  net  estate,  pre- 
sumed fraudulent  1980. 

Onerous  contract,  other  party  in 
good  faith,  when  one-fifth  above 
consideration.  1981. 

Onerous  contract,  both  parties  in  bad 
faith.  1982. 

Endeavors  to  obtain  unfair  prefer- 
ence. 1983. 

Fraud  presumed  by  knowledge  of 
debtor's  insolvency,  when  advan- 
tage gained.  1984,  1985. 

Sales  or  contracts  in  usual  course  of 
business,  despite  knowledge  of  in- 
solvency, valid.  1986. 

Payments  in  money,  despite  knowl- 
edge of  insolvency,  valid.  1986. 

Prescription  of  suit  to  annul  con- 
tract with  insolvent  debtor  confer- 
ring preference,  one  year.  1987. 

Anticipation  of  payment  of  debt  not 
matured,  fraudulent.  1988. 

Not  only  contracts  disposing  of  prop- 
erty, but  all  fraudulent  contracts 
voidable.  1989. 

Any  act  by  debtor  to  prejudice  of. 
may  be  avoided.  1989. 

May  set  aside  release  of  debt  without 
payment  1989. 

Contract  before  debt  accrued  cannot 
be  avoided.  1993. 

Payment  in  prejudice  of  seizing  or 
attaching.  2149. 

Of  wife,  may  attack  fraudulent  re- 
nunciation of  community.  2421. 

Mortgage  Ihree  months  previous  to 
failure,  presumed  in  fraud  of,  ex- 
cept when.  3359,  3360. 

Inscription  of  judgment  within  ten 
days  of  failure,  presumed  in  fraud 
of,  and  of  no  effect  when.  3361. 

Prescription  of  one  year.  1994. 

Prescription  runs  from  what  time, 
when  creditor  sues  individually. 
1994. 

Prescription  runs  from  what  time, 
when  syndics  sue.  1994. 

Rights  of  Debtors  not  Available  to: 

Right  of  spouse  to  sue  for  separation 

of  property.  1991. 
Right  of  acceptance  of  donation  inier 

vivos.  1991. 
Right  of  debtor  to  enforce  collation. 

1991. 
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Rights  merely  personal  to  debtor. 
1992. 

Personal  servitude.  1992. 

Use.  1992. 

Habitation.  1992. 

Usufruct  of,  child's  estate.  1992. 

Income  of  dotal  property.  1992. 

Money  due  for  salary  of  office.  1992. 

Wages  or  recompense  for  personal 
service.  1992. 

Right  of  redemption.  2585. 

Of  corporation  cannot  hold  stock- 
holder liable  for  corporate  debt. 
437. 

Of  corporation,  cannot  seize  effects 
of  stockholders.  437. 

Of  owner,  may  seize  thing  subject  to 
usufruct.  617. 

Of  usufructuary,  may  seize  the  usu- 
fruct. 617. 

Of  usufructuary,  may  intervene  in 
suits  between  owner  and  usufruc- 
tuary, when.  ?23. 

Of  usufructuary,  can  cause  annul- 
ment of  renunciation  to  their  prej 
udice.  624. 

Of  parent,  cannot  seize  usufruct  of 
estate  of  minor  child.  1992. 

Heir  may  escape  individual  liability 
for  succession  debts,  by  abandon 
ment,  when.  1010. 

Of  succession,  majority  of,  may  ex- 
act inventory  and  security  from 
heir,  accepting  simply.  1011. 

Of  succession,  heir  by  simple  accept- 
ance, personally  liable  to,  when. 
1013. 

Of  succession,  action  of,  against 
creditors  and  legatees  who  have 
been  paid.  1067,  1068. 

Of  heir,  may  accept  succession, 
when.  1021,  1989,  1990. 

Of  heir,  acceptance  of  succession  by, 
in  what  manner.  1071,  1072,  1073, 
•        1074. 

Of  deceased,  citation  of  heirs  by,  to 
show  intention  to  accept  or  re- 
nounce. 1036. 

Of  deceased,  entitled  to  administra- 
tion of  succession,  when.  1046. 

Xotice  to,  by  curator  of  vacant  suc- 
cession to  present  claims.  1133. 

Of  insolvent  succession,  meeting  of, 
called  by  curator.  1172. 


Notice  to  attend  meeting.  1173, 1174. 

Voting  at  meeting  of.  1175. 

Wish  of  mortgage  and  privilege,  as 
to  terms  of  sale  of  succession  ef- 
fects, prevails.  1175. 

Claims  of  absent,  included  in  cura- 
tor's account  by  order  of  court, 
when.  1183. 

Of  vacant  or  intestate  succession, 
appearance  of  unpaid,  within  three 
years.  1188. 

Appearance  of,  after  payment  in 
hands  of  State  Treasurer  and  dis- 
charge of  curator.  1205, 1206, 1207. 

Of  succession,  meeting  of,  to  elect 
syndic  to  administer.  1224. 

Of  succession,  cannot  demand  colla- 
tion. 1236. 

Of  succession,  rights  of,  not  affected 
by  agreement  among  heirs  as  to 
payment  of  debts.  1416, 1432. 

Of  succession,  have  three  kinds  of 
actions  to  obtain  payment.  1421. 

When  heir  is,  extent  of  confiision. 
1429,  1460. 

Legacy  to,  not  deemed  in  compensa- 
tion of  debt.  1641. 

Of  succession,  may  demand  separa- 
tion of  patrimony.  1444. 

See  Patrimony. 

Want  of  registry  of  donation  of  mort- 
gageable property  may  be  pleaded 
by.  1557. 

Right  of,  in  regard  to  thing  promised 
imder  suspensive  condition.  2044. 

Can  be  compelled  to  receive  amoimt 
of  one  debt  when  there  are  several. 
2154. 

Cannot  be  compelled  to  receive  pay- 
ment of  later  debt  when  there  is  a 
former  due.  2154. 

Cannot  be  forced  to  receive  any  other 
thing  than  that  which  is  due.  2150. 

Cannot  be  forced  to  receive  part  pay- 
ment. 2153. 

Not  bound  by  private  act  of  sale  or 
exchange  of  immovable,  when  no 
acknowledgment  of  signature. 
2253. 

Of  wife,  may  be  paid  out  of  dowry, 
when.  2361. 

Of  wife,  on  failure  of  husband,  may 
exercise  her  rights  to  amount  of 
credit.   2433. 
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Of  wife,  can  sue  for  separation  of 
property,  by  consent  of  wife.  2433, 
1991. 

Of  husband,  may  oppose  separation 
of  property  as  party  defendant 
2434. 

Partner  may  be  creditor  of  firm. 
2864. 

Recourse  of,  against  person  receiving 
price  in  expropriation.  2641. 

Payment  made  by  anticipation  by 
under-tenant,  no  release  from  lia- 
bility to  lessor.  2706. 

Of  partner,  may  seize  his  share  in 
firm.  2823. 

Of  partnership,  have  prior  claim  on 
firm's  assets,  to  individual  credi- 
tors. 2823. 

Recording  mortgage  on  same  day, 
have  concurrent  mortgage.  3368. 

Inscription  after  or  on  day  preced- 
ing failure,  of  no  effect  as  to. 
3362,   3363. 

Inscription  against  insolvent  succes- 
sion, void  as  to.  3363. 

Can  plead  prescription  though  debt- 
or renounces.  3466. 

See  Antichresis. 

See  Beneftt  op  Inventory. 

See  Compensation. 

See  Imputation  of  Payment. 

See  In  Solido. 

See  Novation. 

See  Payment. 

See  Pledge. 

See  Subrogation. 

See  Tender. 

CREW: 

Action  of,  for  wages  prescribed  in 

one  year.  3534. 
Prescription  runs  against,  from  day 

voyage  completed.  3536. 

CROPS: 


Standing,  immovables.  465. 

Cut,  movables.  466. 

Lessor  has  privilege  upon,  of.  2705. 

Lessor's  privilege  on  tenant  yields  to 
that  of  overseer,  of  supplies  fur- 
nished and  laborers.  3259. 
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Privilege  of  overseer  on,  for  salary. 
3217  (1). 

Debts  due  for  necessary  supplies 
furnished,  privileged  on.  3217  (1). 

Wages  of  laborers,  privileged  on. 
3217  (3). 

Privilege  of  laborer  on,  first  privi- 
lege on.  3217  (9). 

Privileges  of  overseer,  furnisher  of 
supplies  and  party  who  advanced 
money  to  plant,  concurrent.  3217 
(9). 


CRUELTY: 

To  aprentice,  prohibited.  178. 

Cause  for  separation  from  bed  and 
board,  when.  138  (3). 

To  minor,  entitles  him  to  be  eman- 
cipated agaiQst  will  of  parent.  368. 

Revocation  of  donation  inter  vivos, 
on  account  of.     1560  (2). 

Child  may  be  disinherited  for.  1621 
(2). 


CURATOR: 

Of  insane  and  incapable  persons. 
See  Interdiction. 

Of  absentee.    See  Absentee. 

Appointment  of,  to  property  aban- 
doned by  mortgagor.  3406. 

Of  unborn  child.  29,  262. 

Minor  over  sixteen  may  make  will 
without  concurrence  of.  1477. 

Acceptance  of  succession  for  deaf 
and  dumb  person  by.  1648. 

Op  Vacant  Succession: 

Petition  to  be  appointed.  1114. 
Partnership  cannot  be.  2816. 
Public  notice  of  application.  1115, 

1116,  1117. 
Opposition  to  application,  time  for 

making.  1118. 
Opposition  to  aplication,  how  made. 

1119. 
Opposition    to    application,   decided 

summarily.  1120. 
Appointee   may    act   despite   appeal 

from     judgm^it     on     opposition. 

1120. 
Order   of   preference   among   appli- 
cants. 1121. 
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Surviving  commercial  partner  ow- 
ing account  to  heir  of  deceased 
cannot  be.  1122. 

Appointment  of,  when  several  appli- 
cants. 1123. 

When  applicants  on  equal  footing, 
first  appointed.  1124. 

Costs  of  application.  1125. 

Oath  and  security  of.  1126. 

Security,  amount  of.  1127. 

Security,  amount  of,  when  part  of 
absent  heirs  represented.  1128. 

Security,  increased  upon  discovery 
of  new  effects.  1129. 

Additional  security,  at  instance  of 
creditors.  1195. 

May  give  special  mortgage  in  lieu  of 
security.  1130. 

General  or  tacit  mortgage  against, 
abolished.  1131. 

Kemoved  from  curatorship,  upon 
failure  to  give  security  within 
ten  days  after  appointment.  1132. 

Ex  officio  appointment  of,  by  court, 
when  first  appointee  removed.  1132. 

Duties  axd  Powers: 

Must  notify  creditors  to  present 
claims.  1133. 

Must  publish  death  upon  failure  of 
heirs  to  appear.  1134. 

Must  sue  for  partition  of  communi- 
ty or  partnership.  1135. 

Must  sue  for  partition  though  some 
of  heirs  present.  1136. 

Must  sue  for  partition  before  what 
court.  1137. 

Cannot  compel  surviving  partner  to 
hand  over  portion  belonging  to  de- 
ceased. 1138. 

Surviving  partner  who  administers 
share  of  deceased  must  give  secu- 
rity to.  1139; 

Surviving  partner  must  liquidate 
within  one  year.  1140. 

After  expiration  of  one  year,  surviv- 
ing partner  must  account  to.  1140. 

May  demand  account  from  surviving 
partner  during  liquidation.  1141. 

Surviving  partner  who  administers 
has  no  right  to  commissions.  1142. 

Cannot  purchase  property  which  he 
administers.  1146. 
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Can  purchase  at  succession  sale, 
when.  1146. 

Care  required  from.  1147. 

Must  account.  1147. 

Liable  for  damages  caused  through 
misconduct.  1147. 

Owes  no  interest  on  moneys  in  his 
hands.  1148. 

Cannot  use  succession  funds  on  his 
private  account  under  penalty  of 
dismissal.  1148. 

Accoimt  books  to  be  kept  by.  1149. 

Must  deposit  funds  in  bank.  1150. 

Must  not  withdraw  funds  till  tableau 

•     of  distribution  homologated.  1150. 

Penalties  for  not  depositing  in  bank 
and  for  ^Yit^^irawal  without  sanc- 
tion of  court  1150. 

Creditor  may  compel  product  I  cti  of 
bank  book  and  demand  account. 
1151. 

Court  may  ex  officio  order  produc- 
tion of  account  books  of.  1152. 

Must  have  substitute  appointed  upon 
leaving  State  for  more  than  a  year. 
1153. 

Must  render  account  before  depart- 
ure. 1153. 

Does  not  lose  curatorship  by  short 
absence,  upon  leaving  power  of  at- 
torney. 1154. 

Power  of  attorney  left  by,  must  be 
registered.  1154. 

Contracts  and  suits  by.  1155. 

When  heirs  all  absent,  powers  of, 
embrace  all  succession  effects. 
1156. 

When  some  of  heirs  present,  powers 
of,  extend  to  share  of  absent  heirs. 
1157. 

Dismissal^  Removal. 

Must  be  dismissed,  for  what  causes. 
1158,  1150,  1151. 

May  be  superseded,  for  what  causes. 
1159. 

Proceedings  of,  conducted  by  counsel 
of  the  absent  heirs,  by  suit.  1160. 

Decision  of  court  executed,  though 
appealable.  1160. 

Value  of  property  determines 
whether  Supreme  Court  has  juris- 
diction. 1161. 
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Sales: 

Must  sell  movables  in  ten  days  after 
appointment.  1163. 

Immovables  cannot  be  sold  before 
lapse  of  thirty  days  after  appoint- 
ment. 1164. 

Order  for  sale  of  immovables  by  pe- 
tition. 1165. 

Necessity  of  sale  of  immovables  de- 
termined contradictorily  with 
counsel  for  absent  heirs.  1166. 

Sale  at  public  auction,  after  adver- 
tisement. 1167. 

Sale  of  agricultural  property,  whmi. 
1168. 

Must  sell  all  immovables  after  lapse 
of  one  year  since  appointment. 
1169. 

Property  must  be  appraised  by  ex- 
perts. 1170. 

Bid  must  be  two-thirds  of  estimated 
value.  1170. 

Property  exposed  for  second  sale 
when  bid  too  low.  1170. 

Readvertisement  upon  second  sale. 
1170. 

Sale  to  be  by  sheriff,  auctioneer,  or 
succession  representative.  1171. 

Sale  of  property  of  insolvent  succes- 
sion, meeting  of  creditors  applied 
for.  1172. 

Must  notify  creditors  of  meeting,  by 
public  notice.  1173. 

Will  of  privilege  or  mortgage  cred- 
itors as  to  mode  of  sale,  prevails. 
1175. 

Homologation  of  proceedings.  1176. 

Privilege  and  mortgage  creditors 
may  demand  cash  sale  to  the 
amount  of  their  claims.  1177. 

In  lieu  of  syndic  to  insolvent  succes- 
sion. 1178. 

Debts  cannot  be  paid  till  expiration 
of  three  months  from  opening  of 
succession,  except  what.  1179, 1189 

Funeral  expenses,  costs  of  court,  ex- 
penses of  last  sickness,  paid  by 
order  of  court  as  soon  as  funds  in 
hand.  1189. 

Succession  under  $500,  in  default  of 
other  curator,  district  attorney  ap- 
pointed. 1190. 

Annual  account,  penalty  for  not  ren- 
dering. 1191. 


Must  petition  for  order  of  court  be- 
fore payments  of  debts.  1180. 

Must  £le  tableau  of  distribution 
when  fxmds  insufficient.  1181. 

Tableau  must  include  unliquidated 
debts,  sum  reserved.  1182. 

Tableau  must  include  claims  of  ab- 
sent creditors.  1183. 

Public  notice  must  be  given  of  tab- 
leau. 1184. 

Opposition  to  tableau  must  be  made, 
when.  1184. 

Judicial  authorization  when  no  op- 
position. 1185. 

Opposition  to  tableau  determined 
simmiarily.  1186. 

Appeal  lies  from  judgment  on  oi^>o- 
sition.  1187. 

Amount  held  to  meet  payments, 
when  appeal  brought.  1187. 

Appearance  of  unpaid  creditors 
within  three  years.  1188. 

Prescription  of  three  years  from 
order  of  payment  as  to  unpaid 
debts.  1188. 

Termination  of  Curatorship: 

When  heirs  appear  or  send  power  of 
attorney.  1192. 

Judicial  recognition  and  putting  in 
possession  of  heirs  presenting 
themselves,  curator  cited.  1198. 

Must  account  to  heirs  put  in  posses- 
sion. 1194. 

Continues  in  office  till  estate  wound 
up.  1195. 

Pays  balance  in  State  Treasury, 
when  no  heirs.  1196. 

Duty  of  judge  to  deliver  copy  of 
judgment  fixing  balance  to  State 
Treasurer.  1197. 

Clerks  of  court  must  send  State 
Auditor  annual  list  of  vacant  suc- 
cessions with  name  of.  1198. 

Discharge  on  payment  to  State. 
1198. 

Deposit  in  court  of  succession,  titles 
and  papers  upon  settlement  of  es- 
tate. 1203. 

Neglect  of,  to  pay  into  State  Treas- 
ury, penalty  for.  1208. 

When  curatorship  vacant,  appoint- 
ment of  another,  according  to  sane 
formalities.  1209. 
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CUBATOH— Continued, 
Commission  : 

Commission,  upon  tennination  of 
administration.  1200,   1194. 

Commission  on  partial  administra- 
tion. 1201. 

How  commission  calculated.  1202. 

To  Emancipated  Minor: 

Tutor  renders  account  contradic- 
torily with  curator  ad  hoc.  369. 

Curator  ad  litem  appointed,  when. 
375. 

Curator  ad  hoc  assist  at  partition  <it 
succession.  1369. 


CUSTOMS  AlSro  USAGES: 

Origin  and  nature  of.  3. 

Govern  when  positive  law  silent.  21. 

With  reference  to  location  of  works 

and  factories.  669. 
Supply  incidental  parts  of  contracts. 

1903. 
Ambiguities  in  contracts  determined 

by.  1963. 
Cannot  be  resorted    to    to    change 

manifest     intent     of    contracting 

parties.  1963. 
What  incidents  to  contracts  supplied 

by.  1964. 
As  furnishing  incidents  to  contracts, 

defined.  1966. 
As  determining  duty  of  tenant  to 

make  repairs.  2716. 

DAMAGES: 

Every  one  liable  for  acts  which 
cause.  2315. 

Survivorship  of  action  for,  in  favor 
of  whom.  2315. 

Every  person  liable  for  his  negli- 
gence and  want  of  skill.  2316. 

Besulting  from  violation  of  contract 
See  Breach  of  contract. 

Liability  for  acts  of  others.  2317. 

Liability  of  father  for  acts  of  minor, 
or  of  unemancipated  child.  2318. 

Liability  of  mother  at  death  of  fath- 
er for  acts  of  minor  or  unemanci- 
pated child.  2318. 

Hecourse  of  parent  against  person 
■  having  custody  of  child.  2318. 
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Liability  of  tutor  for  acts  of  minor. 
2318. 

Liability  of  curator  for  acts  of  in- 
sane. 2319. 

Liability  of  relations  for  neglect  to 
appoint  tutor  to  minor.  310. 

Liability  of  relation  who  refuses  to 
act  as  tutor.  268. 

Liability  of  person  who  maliciously 
sues  for  interdiction.  419. 

Liability  of  curator  who  neglects  to 
publish  sentence  of  interdiction. 
398. 

Liability  of  person  who  uses  material 
of  others.  532. 

Liability  of  usufructuary  who  loses 
servitude  by  non-usage.  590. 

Liability  of  usufructuary  who  fails 
to  notify  owner  of  trespasses.  591. 

Liability  of  person  who  removes 
bounds.  855. 

Liability  of  person  who  breaks  seals, 
in  successions.  1094. 

Liability  of  master  for  acts  of  ser- 
vant in  scope  of  employment.  176, 
2320. 

Master  may  claim,  for  assault  on  ser- 
vant. 174. 

Liability  of  master  for  things  thrown 
out  of  his  house.  177. 

Liability  of  employer  for  acts  of  em- 
ployee in  scope  of  employment. 
2320. 

Liability  of  teachers  for  acts  of  pu- 
pil. 2318,  2320. 

Liability  of  artisan  for  acts  of  ap- 
prentice. 2320. 

Caused  by  animals;  liability  of  own- 
er. 2321. 

Caused  by  ruin  of  building;  liability 
of  owner.  2322. 

Liability  of  curator  of  vacant  suc- 
cession who  purchases  property  of 
succession.  1146. 

Liability  of  tutors,  curators  and  hus- 
bands for  neglect  to  accept  or  reg- 
ister donations.  1558. 

Of  negotiorum  gestor;  mitigating 
circumstances.  2298. 

liability  of  seller  who  in  bad  faith 
sells  thing  with  vice.  2545. 

Liability  of  lessor  for  vices  in  thing 
leased.  2695. 

Lessor  not  liable  when  thing  leased 
destroyed  by  accident  or  taken  for 
public  utility.  2697. 
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DAMAGES— Continued. 

Lessor  liable  to  evicted  lessee.  2696. 

Lessee  entitled  to,  against  disturbers 
of  hb  possessions.  2703. 

Liability  of  lender  of  unsafe  article. 
2909. 

Liability  of  adjudicatee  who  refuses 
to  pay  price.  2611. 

Liability  of  under  tutor  who  fails  to 
record  minor's  mortgage  against 
tutor.  3331. 

Kot  always  estimated  at  exact  value 
of  things  destroyed,  reducible, 
when.  2323. 

Accessory  liable  in  solido  with  person 
who  causes.  2324. 

LiabUity  of  carrier.  2762,  2754. 

Innkeeper  liable  for  effects  of  trav- 
eler when  given  to  servant  or  em- 
ployee. 2965,  2966,  2967. 

Innkeeper  liable  for  thefts  of  strang- 
ers going  and  coming.  2967. 

Innkeeper  not  liable,  when  safe  pro- 
vided for  use  of  traveler,  except 
when.  2969. 

Innkeeper  not  liable  for  loss  by  acci- 
dent or  uncontrollable  event.  2970. 

Of  mandatary.  3003,  3015. 

Liability  of  owner  who  fraudulently 
grants  second  mortgage  on  his 
property.  3365. 

Liability  of  notary  for  not  attesting 
notes.  3384. 

Liability  of  recorder  of  mortgages. 
3394,  (1  and  2). 

Question  of,  may  be  submitted  to  ar- 
bitration. 3102.  3103. 

Right  to,  for  injurious  words  pre- 
scribed in  one  year.  3536. 

Caused  by  animals,  right  to,  prescri- 
bed in  one  year.  3536. 

DAMNUM  ABSQUE  INJURIA: 

Article  668. 

DAMS: 

Owner  of  servient  estate  cannot  pre- 
vent flow  of  water  by.  660. 

DATION  EN  PAIEMENT: 

Defined.  2655. 

Completed  by  delivery.  2656. 
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Distinction  between  sale  and.  2656. 

Risk,  with  reference  to  thing,  borne 
by  debtor,  except  when.  2657. 

Insolvent  debtor  cannot,  to  prejudice 
of  creditors,  grive  any  other  thing 
than  sum  due.  2658. 

Generally  speaking,  subject  to  roles 
governing  sales.  2659. 

Creditor  cannot  be  compelled  to  ac- 
cept. 2151 

Immovable  given  in  payment  of  dow- 
ry settled  in  money  is  dotal  2356. 

DATIVE  EXECUTOR: 
See  ExEcuTOB. 

DATIVE  TUTOR: 
See  TuTOE. 

DAYS  OF  GRACE: 

No  obstacle  to  compensation.  2209. 


DEAF  PERSON: 

Cannot  be  witness  to  testament  1591 
(3). 

Deaf  and  dumb  person,  knowing  hsm 
to  write,  may  accept  gift  by  him- 
self or  attorney.  1548. 

Acceptance  of  gift  for  deaf  and 
dumb  person  ig^uorant  of  writing 
by  curator  ad  hoe.  1548. 


DEATH: 

Of  master  dissolves  contract  of  ap- 
prenticeship. 172. 

Marriage  dissolved  by.  136  (1). 

Of  insane  person  before  interdictioiL 
408. 

Provisional  possession  upon  pre- 
sumption of.  60. 

Succession  opened  by,  or  presnziip- 
tion  of.  934. 

Knowledge  of,  necessary  to  aoocpt- 
ance  or  renunciation  of  sucoeesioii* 
980. 

Proof  of,  prerequisite  to  ezecatkxi  of 
testament.  1645. 

Of  one  enjoying  personal  serritnfc. 
758. 

Of  usufructuary.  606. 
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DEATH— Continued. 

Of  partner.  2881. 

Interdiction  or  bankruptcy  of  part- 
ner has  same  effect  as.  2883. 

Of  lessor  or  lessee  does  not  dissolve 
lease.  2731. 

Of  depositor.  2951. 

Of  party  nuiking  offer,  befcnre  assent 
to  contract  graven.  1810. 

Of  agent  or  principal  revokes  man- 
date. 3027. 

Of  principal,  when  attorney  acts  in 
ignorance  of.  3032. 


DEBTOR: 

Defined.  3566  (21). 
See  Obugor. 


DE  DEJECTIS  VEL  EFFUSIS: 
See  177. 

DEFAMATION: 

Public,    cause    for  separation  from 
bed  and  board.  138  (4). 

DEFAULT: 

In  not  making  delivery,  throws  risk 

on  debtor.  1910. 
Debtor  put  in  default  in  three  ways. 

1911. 
Debtor  put  in,  by  terms  of  contract, 

when.  1911  (1). 
Debtor  put  in,  by  act  of  party,  how. 

1911  (2). 
Debtor  put  in,  by  operation  of  law, 

how.  1911  (3). 
Effects  of,  with  reference  to  results, 

fruits,  damages  and  rescission  of 

contract.  1912. 
In  commutative  contracts,  mode  of 

putting  in.  1913. 
In  contracts  not  commutative,  party 

putting  other  in,  must  be  ready  to 

receive  performance,  at  time  and 

place  stipulated.  1914. 
Mode  of  putting  in,  when  time  and 

place  not  essential  parts  of  con- 
tract. 1914. 
In  contract  for  delivery  of  uncertain 

or  indeterminate  thing,    risk    on 


creditor  from  default  by  not  re- 
ceiving thing  tendered,  except 
when.  1915,  1916,  1917. 

Destruction  of  thing  before  does  not 
exonerate  other  contracting  party 
from  performance.  1919. 

Party  violating  contract  must  pay 
damages  caused  by.  1930. 

Putting  in,  not  required  in  active 
violation  of  contract.  1932. 

Putting  in,  in  case  of  passive  viola- 
tion of  contract,  prerequisite  to 
damages,  except  when.  1933. 

Of  owner,  in  not  accepting  building, 
exonerates  undertaker  from  risk. 
2758. 

Depositary  of  money  owes  interest 
from  day  of,  in  restoring  it  2948. 

DEFECTS  OF  A  THING: 
See  Vices. 

DEGREES  OF  RELATIONSHIP: 

Each  generation  called  a.  889. 
Series  of,  forms  the  line.  890. 
In  direct  line,  as  many  as  genera* 

tions.  891. 
How  counted  in  collateral  line.  892. 


DELEGATION: 

See  Mandate. 
See  Novation. 


DELIBERATING,  Tebm  For. 
See  Term. 

DELIVERY: 

Servitude    not    susceptible    of   reaL 

743. 
Use  of  servitude  supplies  place  of. 

743. 
Of  titles  and  papers  to  heirs  after 

partition  of  succession.  1379. 

In  Donations  Inter  Vivos: 

Of  immovables,  feigned,  does  not 
bind  third  persons.  1537. 

Of  movables,  completes  manual  gift 
1539,  1541. 
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jyEUSTERY— Continued. 

Of    corporeal    possession,    dispenses 

with  acceptance.  1641. 
Consent  perfects  accepted  donation 

as  to  donee,  without.  1550. 

In  Donations  Mortis  Causa: 

Universal  legatee  must  demand,  of 

heirs  seized.  1607. 
Enjoyment   of   effects   by   universal 

legatee,    when    demanded    within 

year.  1608. 
Enjoyment  of  effects  by  universal 

legatee,  when  demanded  after  lapse 

of  years.  1608. 
Need  not  be  demanded  by  universal 

legatee,    when    not    forced    heirs. 

1609. 
Need  not  be  demanded  by  universal 

legatee,  when  forced  heirs  disin- 
herited. 1610. 
Legatees  under  universal  title  must 

demand,  of  whom.  1613. 
Demand  by  particular  legatee.  1626. 
Particular  legatee  in  possession  of 

legacy,  need  not  demand.  1627. 
Of  particular  legacy,  executor  hav- 
ing seizin,  need  not  demand.  1628. 
•    Of  particular   legacy   demanded   of 

executor,  with  seizin.  1630. 
Of  particular  legacies  demanded  of 

heirs,   when   executor   not   seized. 

1630. 
Costs  of  suing  for,  borne  by  succes 

sion,  except  when.  1632. 
Of  legacy,  embraces  appurtenances. 

1636. 

Op  Negotiable  Instrument: 

Contract  for.  1905,  1906. 
Obligation  to  give,  includes.  1907. 
Obligation    to   deliver   specified   ob- 
ject, perfect  by  consent.  1909. 
Default  of  debtor  in,  risk.  1910. 
See  DEFAUjiT. 

In  Sale:      ^ 

Defined.  2477,  2247. 

Of    movables,    takes   place   by    real 

delivery.  2478. 
Of  movables,  by  delivery  of  keys. 

2478. 
Of  movables,  by  bare  consent,  when. 

2478. 
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Of  immovables,  public  act  purports* 
2479. 

Of  incorporeal  rights,  how  made* 
2481 

Costs  of,  chargeable  to  seller.  2483. 

Made,  where  thing  situated  at  time 
of  sale,  except  when.  2484. 

Bights  of  buyer  upon  seller's  failure 
to  make.  2485. 

Liability  of  seller  for  non-delivery. 
2486. 

Seller  may  insist  on  price  before,  ex- 
cept when.  2487. 

Seller  need  not  deliver,  when  buyer 
bankrupt,  despite  term  for  pay- 
ment. 2488. 

Of  thing  in  same  state  as  at  time  of 
sale.  2489. 

Obligation  to  deliver,  includes  ac- 
cessories. 2490. 

Seller  must  deliver  full  extent  of 
premises.  2491. 

When  premises  include  less  than 
quantity  stipulated.  2492. 

When  premises  include  more  than 
quantity  stipulated.   2493. 

Sale  of  movables  void  as  to  third  per- 
son, in  absence  of.  2247. 
In  Assignment  op  Incorporeal  Rights 

Takes  place  as  between  transferrer 
and  transferee,  by  giving  of  title. 
2642. 

As  regards  third  persons.  2643. 

Includes  accessories.  2645. 


Giving  in  payment  made  only  by 
delivery.  2656. 

Risk  in  giving  in  payment  never  on 
creditor  before,  except  when.  2657. 

In  exchange,  one  party  not  bound  to, 
when.  2662. 

Exchange  of  movables  void  in  ab- 
cenoe  of,  as  to  third  person  acquir- 
ing rights.  2247. 

By  lessor  of  thing  leased  on  good 
condition.  2693. 

Accidental  destruction  of  building 
before.  2758. 

Of  building  by  installments.  2761. 

Deposit  perfected  by  real  or  ficti- 
tious. 2930. 

Fictitious  an  dQ>osiil,  sufficient, 
when.  2930. 

Actual,  essential  to  pledge.  3152. 

Fictitious  and  symbolical,  in  pledge 
of  incorporeal  rights.  8153. 
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DELIVEBY— Continued, 

Of  evidences  of  claim,  necessary  in 
pledge  of  notes,  bills  and  stock. 
3158. 


DAMNUM: 

Damnum  absque  injuria.  Article  668. 

DEFAMATION: 

Public,  cause  for  separation  from  bed 
and  board.  138  (4). 

DEFECTS  OF  A  THING : 
See  Vices. 

DEGREES  OF  RELATIONSHIP: 

Each  generation  called  a.  889. 

Series  of,  forms  the  line.  890. 

In  direct  line  as  many  as  genera- 
tions. 891. 

How  connected  in  collateral  line 
892. 

DELEGATION: 

See  Mandate. 
See  Novation. 

DEMAND: 

Debtor  put  in  default  by,  how.  1911 
(2). 

DEPOSIT: 

Defined.  2926. 

By  surety  of  amount  of  bond.  3065. 

By  person  making  tender  of  pay- 
ment. 2167. 

Provisional  possession  is  a.  65. 

Of  funds  of  vacant  succession  in 
State  Treasury.  1197,  1204. 

Of  price  by  purchaser  relieves  him 
from  interest.  2559. 

Two  kinds  of,  that  properly  so-called 
and  sequestration.  2927. 


Of  Deposit  so-called: 

Object  of,  must  be  movable.  2928. 

Essentially  gratuitous.  2929. 

If   compensation   given,    becomes   a 

hiring.  2929. 
Perfected  by  delivery.  2930. 
Delivery  in,  real  or  fictitious.  2930. 
Fictitious     delivery     in,     sufficient, 

when.  2930. 
Voluntary  or  necessary.  2931. 

Voluntary  : 

Takes  place,  how.  2932. 

Consent  of  owner  necessary  for. 
2933. 

Consent  of  owner  implied,  when. 
2933. 

Non-consenting  owner  may  reclaim 
his  property  from  depositary.  2934. 

Can  only  take  place  between  parties 
capable  of  contracting.  2935. 

Liability  of  capable  depositary  not 
affected  by  incapacity  of  depositor. 
2935. 

Depositor  has  only  action  of  reven- 
dication  for  thing,  and  restitution 
for  benefit,  against  incapable  de- 
positary. 2936. 

Of  the  Obligations  op  Depositary: 

Care  required  in  depositary.  2937. 
Diligence    of    depositary    rigorously 

enforced,  when.  2938. 
Depositary  not  answerable  for  loss 

by  vis  m^ajor,  except  when.  2939. 
Thing  deposited  cannot  be  used  by 

depositary  without  consent.  2940. 
Of  consumable  things  which  deposit- 
ary permitted  to  use,  becomes  loan 

for  consumption.  2941. 
Depositary  may  employ  animals  for 

benefit  of  depositor,  except  when. 

2942. 
Depositary  cannot  open   boxes   and 

sealed  packages.  2943. 
Depositary  must  return  precise  ob- 
ject. 2944. 
No  liability   for   deteriorations   not 

caused  by  his  act.  2945. 
Depositary    must    return    price    or 

thing  given  in  exchange  for,  taken 

away  by  force.  2946. 
Heir  of  depositary  who   sells  "bona 

fide,  must  return  price.  2947. 
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DEPOSIT— Continued. 

Depositary  must  account  for  fruits. 
2948, 

Depositary  owes  no  interest  on  mon- 
ey, except  when.  2948. 

Person  to  whom  depositary  must  re« 
store  object.  2949. 

Depositary  cannot  dispute  title  of 
depositor.  2950. 

Depositary  with  knowledge  that 
things  were  stolen,  must  give  no- 
tice to  owner  to  claim  it.  2950. 

Depositary  must  restore  thing  to 
heir  after  decease  of  depositor* 
2951. 

Eetum  of  thing,  when  there  are  sev- 
eral heirs.  2951. 

Returned  to  person  having  adminis* 
tration,  when  condition  of  depos- 
itor changed.  2951. 

Return  of,  after  function  of  admin- 
istrator ceased,  to  whom.  2952. 

Returned  at  place  designated. 
2953. 

Returned  where,  when  no  place 
agreed  upon.  2954. 

Depositary  may  demand  return  of 
at  any  time.  2955. 

Cannot  be  held  for  debt  distinct 
from.  2956. 

May  be  held  for  advances  arising  out 
of.  295G. 

Each  of  several  depositaries  answer- 
able for  whole.  2957. 

Unfaithful  depositary  denied  benefit 
of  surrender.  2958. 

Obligations  of  depositary  cease  on 
his  proving  ownership.  2959. 

Obligations  and  Rights  of  Depositor: 

Must  reimburse  depositary  for  ad- 
vances. 2060. 

Must  make  good  loss  to  depositary 
caused  by.  2960. 

May  demand  return  of.  2961. 

Has  prior  claim  to  price  of,  in  hands 
of  depositary.  2962. 


Distinction  between  perfect  and  im- 
perfect, abolished.  2963. 
Only  real,  known  to  law.  2963. 

Necessary  Deposit: 

Defined.  2964. 

What  constitutes  sufficient  proof  of. 
2964. 
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Effects  left  with  innkeeper.  2965. 
Innkeeper  responsible  as  depositary. 

2965. 
Liability  of  innkeeper  for  effects  of 

traveler.  2966,  2967. 
Innkeeper   may   escape   liability  hy 

providing  safe.  29«8,  2969. 
Innkeeper  not  liable,  when.  2970. 
Proof  of  value.  2971. 

Sequestration  : 

Conventional  or  judicial.  2972. 

Conventional: 

Conventional,  defined.  2973. 

Inconventional,  depositary  called  se- 
questrator. 2973. 

Conventional,  need  not  be  gratui- 
tous. 2974. 

Conventional,  when  gratuitous,  sub- 
ject to  strict  rules  of  contract  of 
2975. 

Immovables  may  be  subject  of,  con- 
ventional. 2976. 

Return  of  conventional,  not  before 
termination  of  suit.  2977. 

Sequestrator  of  conventional,  may 
resign  trust  before  suit  termin 
ated,  when.  2978. 

Judicial  : 

Defined.  2979. 

Duties  of  sequestrator.  2980. 

Seizing  creditor  must  pay  sequestm- 
tion  fees.  2980. 

Confided  to  what  officer.  2981. 

Person  appointed  sequestrator,  sub- 
ject to  obligations  of  conventional 
sequestrator.  2981. 

DERELICTIONS: 

Owner  of  adjacent  land  entitled  to, 
except  when.  510. 

DISCOUNT: 

In  cessio  honorum  of  interest  on 
debts  not  yet  due.  2054. 

DISCRETION  OF  JUDGE: 

Defined.  3556  (10). 
In  granting  redress  to  master  or  ap- 
prentice. 171. 
In   appointing  admini^rator   pei&d- 
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DISCRETION  OF  JUDGE— Con^inueei. 

ing  interdiction.  394. 
In  questions  of  nullity  of  testament 

for  erasures.  1589. 
In  assessing  damages.  1934  (3). 
In  reducing  minor's  obligations.  372. 
In    reducing    bet,    when    excessive. 

2983. 
Presumptions  not  established  by  law 

left  to.  2288. 
When  no  legal  presumption  of  con- 
sent, consent  left  to.  1818. 
Granting  custody  of  children  during 

suits  for  separation,  and  divorce. 

146. 
In  allowing  divorced  wife  alimony. 

160. 


DISCUSSION,  Benefit  or: 

Of  debtor's  property  before  recourse 
against  surety.  3045. 

Creditor  not  forced  to,  till  required 
by  surety.  3046. 

Surety  desiring,  must  point  out  prop- 
erty and  furnish  costs.- 3047. 

Property  of  debtor,  which  surety  pro- 
hibited from  pointing  out.  3047. 

Liability  of  creditor  for  not  discuss- 
ing property  pointed  out.  3048. 

Surety  made  party  defendant  with 
debtor,  may  claim  after  judgment; 
3051. 

Plea  of,  not  available  to  judicial 
surety.  3066. 

Plea  of,  not  available  to  surety  of 
judicial  surety  as  to  property  of 
surety  or  principal  debtor.  3067. 

Plea  of,  not  good  against  creditors 
with  privilege  or  special  mortgage 
on  property  in  hands  of  third  per- 
son. 3404. 

Third  possessor  of  mortgaged  prop- 
erty may  claim,  as  to  property 
mortgaged  for  some  debt.  3403. 

By  heir  of  property  of  donees  inter 
vivos,  to  make  up  legitime.  1508, 
1517. 

By  co-heir,  of  property  of  donee  of 
co-heir  who  owes  collation.  1281. 

Of  property  of  alienee  of  donee  by 
heir.  1517,  1518. 

Of  original  debtor's  property  in  suit 
to  avoid  fraudulent  contract.  1973. 
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May  be  opposed  by  vendee  upon  con- 
dition of  redemption  to  vendor's 
creditors.  2574. 


DISINHERISON: 


Op  Children  : 

Deprives  forced  heirs  of  legitime 
1617. 

Deprives  forced  heirs  of  seizin.  1617. 

Must  be  made  in  one  of  forms  pre- 
scribed for  testament.  1618. 

Must  be  made  by  name,  expressly  for 
just  cause.  1619. 

Causes  for,  prescribed  by  law.  1620,. 
112. 

Ten  causes  for.  1621. 

When  parent  forgives  offence,  heir's 
right  to  inheritance  cannot  be  at- 
tacked. 1710. 

Effect  of,  upon  representation.  901 

Of  Descendants  : 

By  ascendants,  when.  1622. 

Of  parent,  causes  for,  by  children. 

1623. 
Testator  must  mention  in  will  cause 

of.  1624. 
Other  heirs  of  testator  must  prove 

charge.  1624. 


DISPOSABLE  PORTION: 

When  there  are  descendants.  1493. 

To  second  wife  or  husband,  when 
there  are  children  of  first  mar- 
riage. 1752. 

When  parents  alive.  1494. 

Heirs  entitled  to  legitime  are  called 
forced  heirs.  1495. 

Who  are  forced  heirs.  1493,  1494. 
1495. 

When  no  forced  heirs,  all  property 
disposable,  save  what  necessary  for 
subsistence.  1496,  1497. 

Renunciation  of  one  or  more  heirs 
does  not  increase.  1498. 

Option  of  forced  heirs  when  dona- 
tion of  usufruct  or  aimuity  ex- 
ceeds. 1499. 

Value  in  full  ownership  of  aliena- 
tion to  descendant  heir  for  life  an 
nuity  or  with  reservation  of  usu- 
fruct, imputed  to.  1500. 
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DISPOSABLE  PORTION— Conh'nued 

May  be  given  by  act  inter  vivos  or 
mortis  causa  to  child  or  successible 
descendant,  how.  1501. 

Donations  inter  vivos  or  rnortis  causa 
in  excess  of,  reducible  to.  1234^ 
1502. 

Donations  inter  vivos  or  mortis  cauMi 
to  child  or  descendant  in  excess  of, 
collated.  1231,  1234,  1237. 

Donations  to  child  or  descendant  de- 
stroyed by  accident  in  excess  of, 
not  collated.  1250. 

Manner  of  determining  and  for  pur- 
pose of  collation.  1234. 

Marriage  presents  exceeding,  col- 
lated. 1244. 

Collation  in  kind  of  immovable  of 
excess  over,  when  excess  can  be 
conveniently  separated.  1266. 

Collation  by  taking  less  when  excess 
of  inmiovable  over,  cannot  be  con- 
veniently made.  1267. 

Donation  inter  vivos  exceeding,  good 
during  donor's  life.  1503. 

Heduction  of  donations  exceeding, 
by  forced  heirs  only,  or  their  heirs 
and  assigns.  1504. 

Donees  cannot  sue  for  reduction  of 
donations  exceeding.  1504. 

Creditors  cannot  sue  for  reduction  of 
donations  exseeding.  1504. 

Manner  of  determining.  1505,  1234. 

Loss  by  accident  of  things  donated 
not  included  in  determining.  1506. 

Loss  by  negligence  of  things  donated 
included  in  determining.  1506. 

deduction  of  donations  mortis  causa, 
before  those  inter  vivos  in  obtain- 
ing. 1507. 

Order  of  reducing  donations  inter 
vivos  in  obtaining.  1508. 

Order  of  reducing  donations  inter 
vivos  in  obtaining  when  last  donee 
insolvent.  1608. 

Retention  by  heir  to  value  his  share, 
of  part  of  donation  inter  vivos 
subject  to  reduction.  1509. 

Donations  inter  vivos  void  when  do- 
nations inter  vivos  exceeds  or 
equals.  1510. 

Reduction  pro  rata  of  universal  and 
particular  dispositions  mortis  cau- 
sa. 1511. 


Preferred  legacies  not  reduced,  when 
reduction  of  the  other  legacies  will 
suffice.  1512. 

Remunerative  donations  not  reduced 
below  value  of  services.  1513. 

Onerous  donations  never  reduced  b^ 
low  expenses  to  perform  charges. 
1514. 

Fruits  of  excessible  donation,  return- 
able, when.  1516. 

Property  brought  back  in  succession 
to  make  up,  free  of  charge,  impos- 
ed by  donee.  1516. 

Alienations  of  donee  of  property  to 
be  returned  to  succession  to  make 
up,  avoided.  1517. 

Order  in  which  alienations  of  donee 
of  property  to  be  restored  to  suc- 
cession, avoided.  1518. 

DISSOLUTION: 

Of  corporation. 
See  Corporation. 
Of  marriage. 
See  Marriage. 
Of  partnership. 
See  Partxersiiip. 
Of  lease. 
See  Lease. 

DITCH: 

Between  two  estates,  presumed  held 

in  common.  689. 
Common,  maintained  at  expense  of 

adjacent  owners.  690. 

DIVISIBLE  OBLIGATIONS: 
See  Obligations. 

DIVISION: 

See  BENEriT  op  Division. 

DIVORCE: 

Adultery  and  conviction  to  infamous 
punishment,  grounds  for.  139. 

Cause  for,  occurring  during  abeenoe 
from  marital  domicile  may  be  wrff 
ed  in  suit  for,  upon  return  to  mari- 
tal domicile.  142. 

Granted  year  after  judgment  of  sep- 
aration from  bed  and  board.  139. 
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DIVORCE— Contifiued. 

Provisional  proceedings  in  suit  for 
same  as  in  suit  for  separation 
from  bed  and  board.  151. 

Wife  entitled  to  custody  of  children 
during  suit  for,  except  when.  146. 

Assignment  of  domicile  to  wife 
pending  suit  for.  147. 

Alimony  allowed  wife  during  suix 
for,  when.  148. 

During  suit  for,  wife  may  require 
inventory  of  property.  149. 

During  suit  for,  wife  may  obtain  in- 
junction to  prevent  husband  from 
alienating.  149. 

Husband  cannot  contract  debts  on 
account  of  community  during  suit 
for.  150. 

Nullity  of  fraudulent  alienation 
made  by  husband  during  suit  for 
150. 

Action  for,  extinguished  by  reconci* 
liation.  152. 

After  reconciliation,  suit  for,  may  be 
brought  for  new  causes.  153. 

Carries  separation  of  property.  155 

Party  is^ainst  whom  pronounced, 
loses  advantages  and  donations 
from  other.  156. 

Party  in  whose  favor  proD'^uncedi 
may  retain  donations  and  advan- 
tages from  o*her.  156. 

Parent  against  whom  was  granted 
judgment  of,  cannot  appoint  tutor 
to  children.  258. 

Party  obtaining,  entitled  to  tutor- 
ship of  minor  children.  158. 

Places  parties  in  position  they  were 
in  before  marriage.  160. 

Alimony  to  wife  who  has  obtained, 
cannot  exceed  one-third  of  hus- 
band's income.  160. 

Alimony  to  wife  revocable  when  wife 
no  longer  in  need.  160. 

Alimony  to  wife  revocable  when  wife 
marriage.  160. 

Marriage  with  accomplice  in  adult- 
ery forbidden  after.  161. 

DOCTOR. 

See  PHYSiaAN. 


DOMAIN. 
See  National  Domain. 


DOMICILE: 

In  parish  of  principal  establishment. 
38. 

Principal  establishment,  with  refer- 
ence to.  38. 

Of  married  women,  that  of  husband. 
39. 

Of  minor  unemancipated,  that  of 
father,  mother  or  tutor.  39. 

Of  person  of  age  under  interdiction, 
that  of  curator.  39. 

Of  laborer  who  lives  with  employer,, 
that  of  employer.  40. 

Of  servant  who  resides  with  master^ 
that  of  master.  40. 

Change  of,  how  made.  41,  42,  43. 

Acceptance  of  temporary  and  preca- 
rious office,  does  not  change  ipso 
facto,  44. 

Acceptance  of  office  for  life  or  dur* 
ing  good  behavior,  implies  change 
of.  45. 

Not  forfeited  by  absence  on  business 
of  State  or  United  States.  46. 

Forfeited  by  voluntary  absence  of 
two  years  from  State.  46. 

Forfeited  by  residence  in  another 
State  or  country.  46. 

Form  and  effect  of  instruments  gov- 
erned by  laws  of,  except  when.  10. 

Marriage  license  cannot  be  granted 
in  parish  where  neither  party  has. 
100. 

Witnesses  to  nuncupative  wills  must 
live  in  parish  where  will  executed, 
except  when.  1578,  1594. 

Succession  opened  at.  935. 

Surety  must  have,  in  jurisdiction  of 
court  where  security  given.  3042. 

Of  debtor,  payment  made  at,  except 
when.  2157. 

In  absence  of  agreement,  tender  of 
payment  made  at,  of  creditor.  2168 
(6). 

Wife  bound  to  follow  husband  to  his. 
120. 

Upon  return  of  either  spouse  to  ma- 
rital, suit  for  separation  or  divorce 
may  be  brought  for  cause  occur- 
ring during  absence.  142. 

Unlawful  withdrawal  of  either 
spouse  from,  ground  for  separa- 
tion from  bed  and  board.  143,  144. 

Abandonment  in  separation  suit 
proved  by  summons  to  return  ta 
marital.  145. 
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DOMICILE— OonfmueA 

During  suit  for  separation  and  di- 
vorce, assignment  of,  to  wife  by 
court.  147,  151. 

Husband  need  not  pay  alimony  un- 
less wife  constantly  resided  at,  as- 
signed. 148. 


DONATIONS  INTER  VIVOS: 

Defined.  1468. 

One  of  the  ways  by  which  property 

can  be  disposed  of  and  acquired 

gratuitously.  1467. 

CAPAaTY  TO  Dispose  and  Acquire  : 

Law  expressly  declares  who  are  inca- 
pable to  dispose  and  receive  by. 
1470. 

Incapacities  are  absolute  or  relative. 
1471. 

Effect  of  absolute  incapacity.  1471. 

Effect  of  relative  incapacity.  1471. 

Tutor  cannot  dispose  gratuitouslor. 
354. 

When  capacity  to  give  must  exist 
1472. 

When  capacity  to  receive  must  exist. 
1473. 

When  capacity  to  receive  must  exist 
in  case  of  conditional  donation. 
1474. 

Donor  must  be  of  sound  mind. 
1475,  1788. 

Minor  under  sixteen  years  cannot 
dispose,  except  when.  1476. 

Minor  of  age,  cannot  dispose  by,  to 
tutor  before  final  account,  except 
when.  1478. 

Married  women  may  dispose  and 
acquire  by,  in  what  manner.  122, 
1480. 

Married  women  separated  from  bed 
and  board  do  not  require  authori- 
zation of  husband  to  dispose  and 
acquire  by.  123. 

See  DownY. 

Tho«e  living  in  concubinage  mutu- 
ally incapable  of  donating  immov- 
ables to  each  other.  1481. 

Those  living  in  open  concubinage, 
capacity  of  as  to  movables.  1481. 

Conception  at  time  of  donation  neces- 
sary to  capacity  to  receive  by.  1482. 
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Natural  children  and  acknowledged 
illegitimate  children  may  reoei?e 
by,  from  natural  parent,  to  what 
extent.  1483,  1484,  1486, 1487. 

Adulterous  and  incestuous  children 
may  receive  by,  to  what  extent 
1488. 

Physicians  and  surgeons  cannot  re- 
ceive by,  from  their  patients,  ex- 
cept when.  1489. 

Ministers  cannot  receive  by,  from 
the  sick,  except  when.  1489. 

May  be  made  to  foreigner  when  laws 
of  his  country  permit  donations  to 
citizen  of  this  State.  1490. 

Donation  to  incapable  persons,  void. 
1491. 

Hatred,  anger,  suggestion,  captation, 
do  not  invalidate.  1492. 

Disposable  portion  and  its  reductioD 
in  case  of  excess. 

See  Disposable  Portion. 

Disposmoxs  Reprobated  by  Law:       , 

Impossible,  immoral  and  illegal  con- 
ditions, reputed  not  written.  1519. 

Substitutions  and  iidei  commissa, 
prohibited.  1520. 

Disposition  to  third  person  in  ctse 
donee  refuses  donation,  valid,  not 
a  substitution.  1521. 

Disposition  of  usufruct  to  one  and 
naked  ownership  to  another  valid. 
1522. 

Three  kinds  ef,  gratuitous,  oneroitt, 
remunerative.  1523. 

Gratuitous,  defined.  1523. 

Onerous,  defined.  1523. 

Remunerative,  defined.  1523. 

Onerous,  not  real  donation,  when. 
1524. 

Remunerative,  not  a  real  donation, 
when.  1525. 

Rules  peculiar  to,  do  not  apply  to 
onerous  and  remunerative  dona- 
tions when  they  are  not  real  dona- 
tions. 1526. 

Donor  may  impose  charges  and  con- 
ditions on  donee.  1527. 

Only  present  property  can  be  compre- 
hended in.  1528. 

Void,  when  made  as  condition  de- 
pending on  will  of  donor.  1529. 

Condition  of  paying  debts,  cannot  in- 
clude future  or  uncertain.  1530. 
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DONATIONS    INTER    VIVOS— Con- 
fin  weJ. 

When  donor  receives  right  of  disposi- 
tion and  dies  without  exercising  it 
1531. 

Articles  1528-1531  inclusive,  not  ap- 
plicable to  donations  by  marriage 
contract  and  those  between  mar- 
ried persons.  1532. 

Donor  of  immovable  cannot  reserve 
usufruct  to  himself.  1533. 

Donor  may  stipulate  right  of  rever- 
sion, when.  1534. 

Effect  of  reversion  of.  1535. 

ToRM  of: 

Notarial  act  for  immovables  and  mov- 
ables and  incorporeal  rights.  1536, 
1538. 

Defects  in  form  cannot  be  cured  by 
confirmative  act.  2273. 

Feigned  delivery  of  immovables  can- 
not affect  third  persons.  1537. 

Manual  gift  dispenses  with  formality. 
1539. 

Donor  bound  from  day  of  accept- 
ance. 1540. 

See  Acceptance. 

Duly  accepted,  perfect  by  consent  of 
parties,  ownership.  1550. 

Property  passes  with  charges.  1551. 

Universal  donee  liable  for  donor's 
debts,  except  when.  1552,  1553. 

Registry  Of: 

WTien  property  mortgageable.  1554. 

Registry  made  by  husband  for  wife. 
1555. 

Registry  made  by  administrators  of 
public  institutions.  1556. 

Registry  made  by  tutor  and  curator 
for  minor  and  interdict.  1556. 

Want  of  registry  may  be  plead  by 
whom.  1557. 

Rights  of  minors,  married  women,  in- 
terdicts, when  acceptance  and  reg- 
istry not  made  for  them.  1558. 

Revocation  Op: 

Causes.  1559. 

Revocation  on  account  of  ingrati- 
tude, takes  place  when.  1560. 

Prescription  of  action  to  revoke  on 
account  of  ingratitude.  1561. 


Revocation  for  ingratitude  does  not 
affect  alienations  and  mortgages 
by  donee,  except  when.  1562. 

Value  to  be  restored  by  donee; 
fruits.  1563. 

Donations  in  consideration  of  mar- 
riage revocable  when,  and  to  what 
extent.  1564. 

In  case  of  non-fulfilment  of  potesta- 
tive, dissolution  must  be  sued  for. 
1566. 

Prescription  of  action  to  revoke  on 
accoimt  of  non-execution  of  cred- 
ition.  1567. 

When  donation  revoked  for  non-exe- 
cution of  creditions,  property  re- 
turns free  and  clear  of  incum- 
brances. 1568. 

Fruits  recoverable  on  revocation. 
1569. 

By  Marriage  Contract  to  Husband  or 
Wife  and  to  Children  to  be  Born: 

Subject  to  some  rules  as  other  dona- 
tions inter  vivos.  1734. 

Cannot  take  effect  for  benefit  of  un- 
born children.  1734. . 

Donation  to  take  effect  at  donor's 
death.  1735.* 

Donation  to  take  effect  at  donor's 
death,  how  far  irrevocable.  1736. 

Present  and  future  property  may  be 
donated;  statement  of  donor's 
debts  attached  to  act.  1737,  1738. 

Cannot  be  impeached  for  want  of  ac- 
ceptance. 1739. 

Donation  falls,  when  marriage  does 
not  take  place.  1740. 

Donations  on  terms  of  Articles  1735 
and  1737  fall,  if  donor  survive 
donee.  1741. 

Reduction  of,  when  in  excess  of  dis- 
posable portion.  1742. 

Between  "Married  Persons,  by  "Mar- 
riage   Contract    or    Dirixo    Mar- 

RUGE : 

By  «pousefl  to  each  other  before  mar- 
riage. 1743. 

Condition  of  survivorship  of  donee 
not  presumed.  1744. 

Of  present  and  future  property. 
1745. 

Either  spouse  may  give  to  other  as 
much  as  could  be  given  a  stranger, 
1746. 
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DONATIONS    INTER    VIVOS— Con- 

tinued. 

When  spouses  are  emancipated 
minors.  1747. 

When  spouses  not  emancipated.  1748. 

Revocable.  1749. 

Birth  of  children  does  not  revoke. 
1750. 

Mutual  donations  by  some  act  pro- 
hibited. 1751. 

Second  marriage.  1752,  1753. 

Disguised  donations  to  wife.  1754. 

Donations  to  wife  through  persons 
interposed,  void.  1754. 

Persons  interposed,  who  are.  1755. 

See  Dowry. 


DONATIONS  MORTIS  CAUSA: 

Defined.  1469. 

One  of  the  ways  by  which  property 

can  be  disposed  of  and  acquired 

gratuitously.  1467. 
All  forms  of,  abrogated  except  that 

by  last  will.  1570. 
See  Testament. 


CAPAaTY  TO  Dispose  and  Acquire  : 

Law  expressly  declares  who  are  capa- 
ble to  dispose  of  and  receive.  1470. 

Incapacities  are  absolute  or  relative. 
1471. 

Effect  of  absolute  incapacities.  1471. 

Effect  of  relative  incapacities.  1471, 

Wlien  capacity  to  receive  must  exist, 
1473. 

When  capacity  to  receive  must  exist 
in  case  of  conditional  donation. 
1474. 

Testator  must  be  of  sound  mind 
1475,  1788. 

!^^inor  above  sixteen.  1477. 

Minor  cannot  dispose  to  tutor.  1478, 

Minor  upon  reaching  majority  can- 
not dispose  to  tutor  before  account 
rendered.  1479. 

^farried  women  do  not  require  con- 
sent of  husband.  1480,  135. 

Dispositions  between  persons  living 
in  concubinage.  1481. 

Capacity  to  receive.  1482. 


Natural  and  acknowledged  illegiti- 
mate children  may  receive  firom 
natural  parents,  to  what  extent 
1484,  1483,  1485,  1486,  1487. 

Adulterous  and  incestuous  children 
may  receive,  to  what  extent  1488. 

Physicians  and  surgeons  cannot  re- 
ceive by,  from  their  patients,  ex- 
cept when.  1489. 

Ministers  cannot  receive  from  the 
sick,  except  when.  1489. 

^tay  be  made  to  foreigners,  when 
laws  of  his  country  permit  similar 
dispositions  to  citizens  of  this 
State.  1490. 

To  incapable  persons,  void.  1491. 

Through  persons  interposed^  void 
1491. 

Hatred,  anger,  captation  and  sug- 
gestion do  not  invalidate.  1492. 

Disposable  Portion: 
See  Disposable  Portion. 

Dispositions  Reprobated  by  Law: 

Impossible,  immoral  and  illegal  ere- 
dition  reputed  not  written.  1519. 

Substitutions  prohibited.  1520. 

Fidei  commissa,  prohibited.  1520. 

Trebellianic  portion,  abolished.  1520 

Vulgar  substitution,  valid.  1521. 

Disposition  of  usufruct  to  one  and 
naked  ownership  to  another,  valid 
1522. 

See  Testament. 


DOWHY: 

Defined.  2335,  2337.  2338. 

Settlement  of,  includes  what  prop- 
erty. 2339. 

In  case  of  non-fulfilment  of  suspen- 
sive condition,  dissolution  of  right 
1565. 

Can  neither  be  settled  nor  increased 
during  marriage.  2340. 

Cannot  be  settled  for  benefit  of  un- 
born children.  1734. 

Any  one  may  settle.  2341,  1735. 

Of  interdict*s  children,  regulated  by 
judge.  416. 
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When  settled  jointly  by  father  and 

mother.  2342. 
When  settled  by  father  alone.  2342. 
When  settled  by  surviving  father  or 

mother,  out  of  what  estate  taken. 

2343. 
Husband's  right  to  effect  partition  of 

succession  falling  to  wife,  to  ob- 
tain. 1317. 
Warranty  of.  2345. 
Interests  of,  begin  from  what  time. 

2346. 
Given  husband,  to  be  enjoyed  so  long 

as  marriage  lasts.  2347. 
Right  to  income  of,  cannot  be  seized 

by  creditor.  1992. 
Prescription   of   action    to    recover. 

234S,  3544. 
Income  or  proceeds  of,  belong  to  hus- 
band. 2349. 
Husband  cannot  be  deprived  of  right 

to  administer.  2350. 
Wife  remains  owner  of  effects  de- 
spite husband's  right  to  administer, 

except  when.  2350,  2354. 
Husband  becomes  owner  of  movables, 

when.  2354. 
Wife  may  sue  for,  by  authority  of 

court,  when.  2351. 
Marriape  contract  may  stipulate  wife 

to  receive  part  of  revenue.  2352. 
Husband  need  not  give  security  for. 

except  when.  2353. 
Husband    not    allowed    to    become 

owner  of  dotal  immovables.  2355. 
Immovables  bought  with  dotal  funds, 

are  dotal.  2356. 
Settled  in  money,  inmiovable  given 

in  payment  of,  is  dotal.  2356. 
Alienation    and    mortgage    of   dotal 

immovables    governed    by   express 

provisions.  2357. 
Husband  cannot  establish  servitude 

in    dotal    property,    except   when. 

732. 
Wife  may  donate  dotal  property  to 

children    as    establishment,    when. 

2358.  2359. 
Wife  may  mortgage  her  dotal  prop- 
erty, when.  126. 
Dotal  immovables  may  be  alienated 

when  allowed  by  marriage  contract. 

when.  2360. 


Proceeds  of  sale  of  dotal  immovablea 
must  be  reinvested  in  other  im- 
movables. 2360,  2361. 

Court  may  authorize  sale  of  dotal  im- 
movables, when.  2361. 

Court  may  authorize  wife  to  mort- 
gage dotal  immovables,  when. 
2362,  2361. 

Wife,  even  with  consent  of  husband, 
cannot  alienate  dotal  property. 
1790. 

Wife  or  heirs,  after  dissolution  of 
marriage,  may  cause  illegal  alien- 
ation of  dotal  property  to  be  set 
aside.  2363. 

Prescription  does  not  run  during 
marriage  against  wife's  right  to  set 
aside  alienation  or  mortgage.  2363. 

Dotal  immovables  not  declared  alien- 
able by  marriage  contract  impre- 
scriptible during  marriage,  except 
when.  2364,  3524. 

Dotal  immovables  not  declared  alien- 
able by  marriage  contract  prescrip- 
tible  after  separation  of  marriage 
2364,  3524. 

Husband  subject  to  obligations  of 
usufructuary  as  to.  2365. 

When  likely  to  be  lost,  wife  may  sue 
for  separation  of  property.  2366. 

Husband  or  heirs  may  be  compelled 
to  restore  after  dissolution  of  mar- 
riage. 2367. 

Re- to  ration  of,  when  consisting  of 
money  or  movables  valued,  not  en- 
forceable till  year  after  dissolution 
cf  marriage.  2368. 

Husband  not  liable  for  loss  of  im- 
movables in  absence  of  neglect 
2369. 

Wife  may  take  clothing  and  jewels, 
under  what  obligation,  2369. 

When  consisting  of  bonds  and  cred- 
its, husband  not  liable  for  their 
uncollectibility,  except  when.  2370 

When  consisting  of  usufruct,  hus- 
band not  accountable  for  fruits  ac- 
ci-ued  during  marriage.  2371. 

When  consisting  of  herds  or  flx^k^ 
liability  of  husband.  2372. 

If  ten  years  elapse  since  payment  of, 
husband  and  heirs  may  be  held 
liable,  except  when.  2373. 

After  death  of  wife,  interest  and 
profits  of,  run  in  favor  of  her  heirs. 
2374. 
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Upon  death  of  husband,  wife  may 
elect  interest  of,  during  year  of 
mourning  or  sustenance,  out  of 
husband's  estate.  2374. 

Lease  of  dotal  immovables.  2375. 

Legal  mortgage  and  privilege  of 
wife.  2376,  3191  (7),  3215,  3319. 

Wife's  privilege  does  not  extend  tc 
immovables.  2377,  3252. 

It  may  be  stipulated  before  marriage 
that  wife's  mortgage  rests  on  a 
particular  immovable.  2378. 

Wife's  mortgage  cannot  be  dispensed 
with  by  stipulation.  2378. 

During  marriage  husband  may  grant 
special  mortgage  in  lieu  of  general 
mortgage,  when.  2379,  2380. 

When  husband  insolvent  before  set- 
tlement of,  wife  must  collate  her 
action  against  her  husband's  suc- 
cession.   2381. 

Amount  expended  in  settlement  of- 
must  be  collated.  1243. 

When  husband  becomes  insolvent 
after  settlement  of,  loss  of,  falls  on 
wife.  2381. 

Marital  fourth  to  surviving  spouse  in 
necessitous  circumstances. 


DRAIN: 


711. 


Urban  servitudes. 
Defined.  714. 
Prevented    by    contrary 
714. 


servitudes 


DRIP: 


Urban  servitude.  711. 
Defined.  713. 


DRUGGIST: 

See  Apothecaries. 

DUMB  PERSON: 

Cannot  be  witness  to  testament. 
1591(3). 

Deaf  and  dumb  person  knowing  how 
to  write  may  accept  gift  by  him- 
self or  attorney.  1548. 


Apceptance  of  gift  for  deaf  and 
dumb  person  ignorant  of  writing, 
by  curator  ad  hoc,  1548. 


EARNEST  MONEY: 

Effect   of  giving,   upon  promise  to 
sell.  2463. 


EASEMENTS: 
See  Servitudes. 

EMANCIPATION: 

See  MiKOB. 

Affects  only  parental  authority  de- 
rived from  civil  law,  not  that  de- 
rived from  natural  right.  35. 

Three  kinds  of.  365. 

CONFERRINQ  PoWER  Or  ADMINISTRATION: 

At  age  of  fifteen,  before  notary.  366. 

At  age  of  eighteen,  by  judge.  367. 

Against  will  of  parents  for  ill  treat- 
ment. 368. 

After,  tutor  must  render  account  to 
minor.  369. 

Confers  power  of  administration. 
370,  1785. 

Minor  after,  cannot  incur  liabilitiea 
exceeding  one  year's  revenues.  371. 

After,  lesion,  when  available  to 
minor.  372. 

After,  alienation  and  mortgage  by 
minor  forbidden  save  by  advice  of 
family  meeting.  373. 

After,  minor  cannot  dispose  of  mov- 
ables and  immovables  by  donation 
inter  vivos,  except  when.  374. 

After,  minor  cannot  appear  in  court 
without  curator  ad  litem.  375. 

After,  minor  engaged  in  trade  con- 
sidered of  full  age  with  reference 
to  his  obligations.  376.  1873,  3225. 

After,  may  be  revoked,  when.  377. 

Effect  of  revocation  of.  378. 

By  Marruqe  : 

Of  right.  379. 

Giving  minor  husband  right  to  ap- 
pear in  court  without  curator  ad 
litem.  380. 
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After,  minor  may  demand  account  of 
tutor  and  delivery  of  property. 
381. 

Gives  minor  right  to  act  without 
curator.  382. 

Minor  not  relievable  against  lesion 
in  stipulations  of  marriage  con- 
tract, after.  1873. 

Cannot  be  revoked.  383. 

Confers  power  of  administration. 
384. 

By  Judge,  After  18  Years,   (Venia 
Aetatis)  : 

How  obtained.  367,  385. 

Gives  minor  rights  of  person  of  full 
age.  386. 

Consent  of  parents  necessary  to,  ex- 
cept when.  387. 

Expenses  of  proceedings,  paid  out  of 
estate  of  minor.  388. 


Clear  intent  of  contracting  parties 
not  to  be  modified  by.  1963. 

Supplies  what  incident  to  contract 
1964. 

Amicable  compounders  may  be  gov- 
erned by,  relaxing  rigor  of  law. 
3110. 

Eegulation  by  arbitration  as  to  share 
of  profit  and  loss  of  partners,  an- 
nulled when  contrary  to.  2866. 

Accession,  operating  upon  two  mov- 
ables, rests  upon  principles  of.  520. 

Gives  owner  right  of  separation  when 
thing  united  more  valuable  than 
principal  thing.  523. 

Declares  equality  to  be  basis  of  par- 
tition. 1398. 

Places  partners  on  equal  footing  as 
to  intention  in  absence  of  agree- 
ment. 2865. 

Favors  equal  division  of  land  when 
titles  silent  as  to  extent.  850. 

Obligations  of  owner  to  negoiiorum 
gestor  founded  in.  2299. 


EMBEZZLEMENT: 

Heirs    guilty    of,    cannot    renounce 
succession.  1029. 


EMINENT  DOMAIN: 

Right  of.  497. 
See  Expropriation. 


EMPHYTEUSIS: 
See  Rents. 

ENCLOSURE: 

Every  owner  may  enclose  his  land. 
662. 


ERASURES: 

In  testaments.  1589. 

Of  mortgage,  by  consent.  3371. 

Of  mortgage,  by  judgment.  3372. 

Of  mortgage,  recorder  of  mortgage 
must  cause  on  presentation  of 
notarial  release.  3373,  3374. 

Of  mortgage,  by  recorder  when 
release  by  act  under  private  signa- 
ture. 3375. 

Final,  of  mortgage,  when  last  install- 
ment of  debt  paid.  3378. 

Of  judgment  mortgage,  at  instance 
of  party  against  whom  judgment 
recorded.  3381. 

Of  mortgage  to  the  extent  that  mort- 
gage notes  have  been  paid.  3382, 


Partial,  must  be  certified  by  recorder 
on  margin  of  record  of  act  3386. 


EQUITY: 


Defined.  1965. 

Governs  in  absence  of  law.  21. 

What  is  to  decide  equitably.  21. 

Determines  nature  of  redress  upon 
violation  of  contract  of  apprentice- 
ship. 171. 


ERROR: 

As  Applied  to  Co!mucT8: 

Consent  vitiated  by.  1819. 
Of  two  kinds,  of  fact,  of  law.  1820. 
Of  fact,  defined.  1821. 
Of  law,  defined.  1822. 
Confession  of  judgment  avoided  by. 
of  fact,  not  of  law.  1846  (4). 
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That  will  invalidate,  must  relate  to 
some  principal  cause.  1823. 

As  to  principal  cause  may  be,  as  to 
motive,  person  or  subject  matter. 
1823. 

As  to  motive.  1824,  1825. 

As  to  motive,  invalidates,  when  other 
party  apprised  that  it  was  principal 
cause.  1826. 

As  to  motive,  invalidates,  if  knowl- 
edge of  other  party  that  it  was 
principal  cause  presumed,  1826; 
fraud.  1832,  1847  (1). 

Bearing  on  apparent  motive,  invali- 
dates. 1827,  1828,  1829. 

As  to  motive,  invalidates  compromise, 
except  when  decision  appealable. 
1829,  1830. 

As  to  motive,  when  compromise  of 
all  differences  does  not  invalidate, 
except  when.  1831. 

Suppression  of  information  which 
would  remove,  invalidates  in  all 
cases.  1832. 

As  to  motive  shown  in  case  of  insur- 
ance on  property.  1833. 

As  to  motive  shown  in  case  of  an- 
nuity on  lives.  1833. 

As  TO  Person  : 

Invalidates,  when.  1834. 
Invalidates    onerous    contract   when 

particular  skill  required.  1837. 
As  to  quality  or  character  in  which 

party  acts  invalidates,  when.  1838 

1839,  1840. 

As  TO  Xature  and  Object  of  Con- 
tract : 

Illustration  of.  1841. 

Invalidates.  1841. 

As  to  thing  affecting  substance  of 
thing  or  substantial  quality,  invali- 
dates. 1842. 

There  is,  as  to  the  substance,  when. 
1843. 

There  is,  as  to  substantial  quality  of 
thing,  when.  1844,  1845. 

Oe  Law  : 

Invalidates,  as  a  rule.  1846. 
Eesulting   in   fulfilment   of   natural 

obligation     does     not     invalidate. 

1846  (1),  1846  (6). 


Compromise  to  avoid  litigation  can- 
not be  rescinded  for.  1846  (2). 

Can  never  be  alleged  as  means  of 
gain,  but  to  prevent  loss.  1846  (3). 

Confession  of  judgment  not  avoided 
by.  1846  (4). 

As  to  prescription  will  not  avoid  con- 
tract      destroying       prescription. 

1846  (5). 

Available  against  contract  that  de- 
stroys natural  obligation  as  well  as 
perfect.  1846  (6). 

As  TO  Fraud  in  Contract  : 

Essential     part     of     definition     of 

1847  (1). 

Must  be  on  the  material  part  of  the 
contract.  1847  (2). 


ESSENCE: 

No  contract,  in  absence  of.  1764  (1). 

Of  a  contract,  determined  by  the  law 
defining  such  contracts.  1764. 

Of  contract,  accidental  stipulations 
do  not  belong  to.  1764  (3). 

Of  ownership,  that  it  cannot  exist  in 
two  persons  for  the  whole  of  same 
thing.  494. 

Of  sale,  thing,  price  and  consent  con- 
stitute. 1764  (1),  2439. 

Of  exchange,  consent  constitutes, 
2661. 

Of  lease,  thing,  price  and  consent 
constitute.  2670. 

Of  rents,  perpetuity  and  right  of  re- 
demption  constitutes^  2780,    27SS, 

Of  annuity,  right  of  redemption,  con- 
stitutes. 2796. 

Of  partnership,  contemplation  of 
profit,  constitutes.  2811. 

Of  loan  for  use,  gratuitousness,  con- 
stitutes. 2894. 

Of  deposit,  properly  so-called,  gratu- 
itousness, constitutes.  2929. 

Of  pledge,  delivery  of  possession  of, 
constitutes.  3152. 

Of  mortgage,  existence  of  valid  prin- 
cipal debt,  constitutes.  3285. 

Of  acquiring  possessive  interest  and 
corporeal  possession,  constitutes. 
3436. 

Of  a  contract,  that  which  constitutes, 
imprescriptible.  8515. 
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Defined.  448. 

Parents  usufruct  of  child's.  223. 


ESTRAY: 


Damages  of,  as  to  owner's  liability. 

2321. 
Owner  cannot  reclaim  stray  animals 

sold  according  to  law.  3508. 


EVICTION: 
As  TO  Sale: 

From  thing  sold,  defined.  2500. 

Warranty  against,  implied.  2501. 

Warranty  against,  has  reference  to 
right  existing  prior  to  sale.  2502. 

Warranty  against,  may  be  broaden- 
ed by  agreement.  2503. 

Warranty  against,  may  be  narrowed 
by  agreement.  2503. 

Warranty  against,  may  be  renoimc- 
ed.  2503. 

Fraud  vitiates  renunciation  of  war- 
ranty against.  2548. 

Liability  of  seller  in  spite  of  waiver 
of  warranty  against,  for  his  own 
acts.  2504. 

Price  returned  to  evicted  buyer 
even  when  no  warranty,  except 
when.  2505. 

Full  price  returned  upon,  notwith- 
standing deteriorations  of  object 
2507. 

Buyer's  rights  upon,  when  warranty 
exists.  2506. 

Damage  deducted  in  returning  price 
to  evicted  buyer,  when.  2508. 

Buyer  upon,  must  be  reimbursed  for 
useful   improvements.   2509. 

Fraudulent  seller  must  reimburse 
evicted  buyer  for  all  improve- 
ments. 2510. 

From  part,  gives  buyer  right  to  can- 
cel sale,  when.  2511. 

Warratoty  includes^  from  proceeds. 
2512. 

Warranty  against,  does  not  embrace 
sale  of  succession  property,  why. 
2613. 

Buyer  upon,  of  part,  if  sale  not  can- 
celled, to  be  reimbursed  value  of 
part,  how.  2514. 


Warranty  covers  non-apparent  ser- 
vitudes of  inheritance  sold.  2515. 

To  preserve  warranty,  buyer  must 
notify  seller  of  threatened.  2517. 

Warranty  not  lost  if,  despite  notifi- 
cation, seller  could  not  have  pre- 
vented threatened.  2318. 

Action  to  quiet  vendor's  possession 
at  vendor's  cost.  2519. 

Vendee  may  suspend  payment  of 
price  until  danger  of,  is  past,  ex- 
cept when.  2557. 

Vendee  who  fears  and  withholds 
price,  may  be  compelled  to  deposit 
price  in  court.  2558. 

Vendee  who  fears,  by  deposit  in 
court  of  price,  saves  interest.  2559. 

When  price  paid  before,  threatened 
vendee  cannot  reclaim  it.  2560. 

Exchange : 

Exchanger,  upon,  may  sue  for  dam- 
ages or  for  thing  given  in  ex- 
change. 2663. 

In  Partition  : 

Warranty  of  co-heir  against,  in  par- 
tition of  succession.   1384. 

In  partition,  there  can  be  renimcia- 
tion  among  co-heirs  of  warranty 
against  a  particular  kind  of,  but 
no  general  renunciation.  1385. 

Through  fault  of  heir  gives  rise  to 
no  warranty.  1386. 

Co-heirs  indemnify  heir  who  has 
suffered.  1387. 

Extent  of  indemnity  to  heir  who  has 
suffered.  1388. 

Warranty  against,  prescribed  in  five 
years  from  day  of.  1396. 

As  TO  Lease  : 

Lessor  of  another's  property  war- 
rants   lessee    against,    by    owner. 
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Lessor  amenable  for  damage  and  loss 
caused  lessee  by.  2692  (3),  2696. 

By  persons  not  claiming  right  to 
premises,  lessor  not  amenable  for. 
2703. 

When  for  public  utility,  gives  les- 
see no  right  for  damages.  2697. 

Lessee  must  call  lessor  in  warranty, 
when  danger  of,  by  person  claim- 
ing superior  right.  2704. 
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Lessee  may  be  forcibly  evicted  three 
days    after    judgment    to    vacate 
.2713,  2714. 


EXCHANGE: 

Defined.  2660. 

Partition,  species  of.   1382. 

Perfected  by  consent  2661. 

Kescission  of^  when  exchanger  not 
owner  of  thing  delivered.  2662. 

Eviction  gives  exchanger  right  to 
damages  or  to  thing  given  by  him. 
2566  (3). 

Rescission  of,  for  lesion,  as  general 
rule,  not  allowed.  2664. 

Rescission  of,  for  lesion,  allowed 
party  who  gave  immovable  for 
movable,  when.  2665. 

Rescission  of,  for  lesion,  not  allow- 
ed party  who  gave  movable  for  im- 
movable. 2665. 

Rescission  of,  for  lesion,  where  bal- 
ance paid  in  money  exceeds  by  one 
half  whole  value  of  immovable 
given  in.  2666. 

Governed  by  rules  applicable.  2667. 

Of  immovable,  under  private  signa- 
ture, must  be  registered  to  bind 
hona  fide  purchasers.  2246. 

Of  movables,  void  against  hona  fide 
purchasers  and  creditors  until 
delivery.  2247. 

Delivery  of  movables  in  actual  or 
constructive.   2247. 

excessp:s: 

Cause  for  separation  from  bed  and 
board.  138  (3). 


EXECUTOR: 
Testamentary  : 

Execution  of  wills  confided  to  one  or 
more.  1658. 

Testator  may  give  seizin  of  whole  or 
of  portion  of  estate  to.  1659. 

Has  not  seizin  unless  same  expressly 
granted.  1659. 

Donation  of  seizin  of.  1659. 

Intention  of  testator  to  grant  seiz- 
in to,  manifested,  how.  1660. 

^88 


Person   not   capable  of   contracting 
cannot  be.  1663. 

Married  women  may  be,  when.  1664 

Corporation  cannot  be.  441. 

Minor  cannot  be.  1665. 

Partnership  cannot  be.  2816. 

Must  cause  seab  to  be  affixed,  when. 
1666. 

Must  cause  inventory  to  be  made 
1666. 

Must  sell  movables  to  pay  debts  and 
legacies,  when.  1668. 

Must  sell  immovables  to  pay  debts 
and  legacies,  when.  1668,  1669. 

Must  proceed  in  what  manner  to  sell 
and  pay  debts.  1670. 

May  be  deprived  of  seizin  by  heirs, 
how.  1671. 

Duties  of,  do  not  cease  upon  expira- 
tion of  seizin.  1672. 

Term  of  office  of.  1673. 

New  security  may  be  required  of. 
when.  1673. 

Must  render  annual  account.  1674 

Judgment  of  homologation  prima 
facie  evidence  of  correctneas  of 
account  of.  1674. 

Payment  into  State  Treasury  by 
when  heirs  absent.  1675. 

Defence  of  suits  by.  1676. 

Need  not  accept.  1677. 

Not  bound  to  give  security,  except 
when.  1677. 

Who  nuiy  compel,  to  give  security 
1677. 

Amount  of  security,  which  he  can  be 
compelled  to  give.  1677. 

Powers  of,  not  heritable.  1680. 

When  more  than  one,  each  may  act 
for  all.  1681. 

Liability  in  solido  when  more  than 
one,  except  when.  1681. 

Expenses  incurred  by,  paid  by  suc- 
cession. 1682. 

Commission  of,  when  seizin  granted 
1683. 

Commission  of,  when  seizin  not 
granted.  1684. 

Commission  divided  among  co-exe- 
cutors, when  fimction  not  divided. 
1685. 

Commission  of  co-«xecutors,  when 
functions  divided.  1685. 

When  legatee  not  entitled  to  commis- 
sion, except  when.  1686. 
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EXECUTOR--(7on<»nti«d. 

Commission  of,  miist  not  affect  legi- 
time. 1687. 

Who  is  legatee  and  has  seizin  need 
not  d^nand  delivery  of  legacy. 
1628. 
.  Demand  for  delivery  of  legacies 
made  on,  only  when  he  has  seizin. 
1630. 

Dativk  Testamentary: 

Court  appoints  upon  refusal  of  tes- 
tamentary to  accept.  1678. 

Appointed  by  court,  called.  1679. 

Court  appoints,  upon  removal  of  tes- 
tamentary. 1677. 

Pailure  of,  to  furnish  security 
within  specified  time  worics  re- 
moval ipso  facto,  1677. 

Corporation  cannot  be.  441. 

Partnership  cannot  be.  2816. 


EXPENSES: 

Three  kinds  of,  incurred  for  immov- 
ables. 1259. 

Necessary,  defined.  1259. 

Useful,  defined.  1259. 

Those  for  mere  pleasure.  1259. 

Heir  in  collating  immovables  must 
be  reimbursed  necessary.  1256, 
1257. 

No  reimbursement  due  heir  collating 
immovable  of,  for  pleasure.  1258. 

Of  parents  in  procuring  establish- 
ment for  children,  to  be  collated 
1243. 

Of  parents  in  settling  dowry  on 
children,  to  be  collated.  1243. 

Of  parents,  in  discharging  debts  of 
child,  to  be  collated.  1243. 

Of  board,  support,  education  and  ap- 
prenticeship, not  to  be  collated. 
1244. 

Of  marriage  presents,  not  to  be  col- 
lated, except  when.  1244. 

Must  be  reimbursed  bona  fide  posses- 
sion upon  eviction.  3453  (2). 

For  preservation  of  another's  prop- 
erty gives  two  rights  against  prop- 
erty. 3224. 

For  preservation  of  another's  prop- 
erty gives  qualified  right  of  pledge 
against  owner  and  creditors  of 
owner.  3225,  8226. 


Necessary  to  use  loan,  not  reimburs- 
ed to  borrower.  2904. 

Extraordinary  and  urgent,  for  pre- 
servation of  loan,  reimbursed  bor- 
rower. 2908,  3224. 

For  safe-keeping  of  deposit,  to  be  re- 
imbursed depositary.  2960. 

That  have  grown  out  of  deposit,  re- 
imbursed depositary.  2960. 

Depositary  may  retain  things  till 
reimbursed.   2956. 

Must  be  reimbursed  mandatary. 
3022. 

Mandatary  may  retain  funds  of 
mandator  to  cover.  3023. 

Useful  and  necessary,  reimbursed 
negotiorum  gestor,  2299. 

Co-partners  bound  to  contribute  to, 
for  preservation  of  firm  effects. 
2870  (3). 


EXPERTS: 

Appraisement  by,  in  public  inven- 
tories. 1109. 

When  a  new  appraisement  by,  order- 
ed. 1326. 

In  partition,  how  and  when  appoint- 
ed. 1363,  1369. 


EXPROPRIATION: 

Of  private  property  for  public  use. 
497,  2626. 

Enforceable  over  owner's  objection. 
2627. 

Owner  must  be  compensated  for 
property  taken  and  for  damages, 
497,  2628,  2630. 

Compensation  should  be  paid  before 
2629. 

Corporation  may  petition  for,  when 
2630. 

Special  jury  to  assess  owner's  dam-, 
ages  when  corporation  granted 
right  of.  2631. 

Special  jury  to  assess  owner's  dam- 
ages, in  case  of,  by  corporation, 
how  empanelled  2632. 

In  assessing,  jury  governed  by  value 
of  property  before  improvement 
proposed.  2633. 

At  instance  of  owner,  jury  must  de- 
cide extent  of,  necessary  for  pur- 
pose of  corporation.  2636. 
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EXPROPRIATION— Con^mwed. 

Appeal  lies  to  Supreme  Court  from 
verdict  of  jury  fixing  the  amount 
to  be  paid  by  the  corporation. 
2634. 

Appeal    does    not    stay    executioa 


When  owner  absent,  corporation 
must  have  curator  ad  hoc  appoint- 
ed. 2635. 

Property  ordinarily  exempt  from 
2637. 

Tender  by  corporation  before,  of 
value  of  property  throws  costs  on 
owner.  2638. 

All  persons  bound  by  judgments  of. 
2639. 

Judgments  of,  good  even  against 
subsequent  claimants  with  supe- 
rior title.  2641. 

Recourse  of  subsequent  claimants 
against  persons  receiving  price 
2641. 

Every,  conducted  in  same  manner  as 
in  case  of,  by  corporation.  2640. 


EXTRA  DOTAL  PROPERTY: 
See  Paraphernal  Property. 


Person  with  right  of  habitation  may 
reside  in  house  with.  640,  641. 

Lessee  liable  for  destruction  of  house 
by  fire  caused  by  fault  of.  2723. 

FAMILY  MEETING: 

Who  should  be  members  of.  281. 
Relations  of,  how  selected.  282. 
•Persons  having  conflicting  interests 

with  minor  cannot  be  members  of. 

283. 
Members  of,  appointed  by  judge.  284 
Before  what    officers    meeting    held. 

285. 
Fine  of  non-attending  members.  286 
Appointment  of  friends  by  officers. 

287. 
Notice  of  officer  to  attend,  of  same 

effect  as  judicial  summons.  283. 
Oath  of  members.  289. 
Adjournment  of  meeting.  290. 
Proces  verbal  of  deliberations.  291. 

FATHER: 

Husband  considered,  of  all  childrcB 
bom  during  marriage.  184- 


FACTOR: 


Minor  not  relievable  against  lesion. 

1873. 
Has  privilege  superior  to  attaching 

creditor    on    goods    for    advances. 

3247. 


FAILURE: 

See  Insolvency. 

FALCIDIAN  PORTION: 

Defined.  1616. 
Abolished.  1616. 


FAMILT. 


Defined.  642. 

Person  with  right  of  use  may  obtain 
fruit  for.  626,  630,  633,  634,  636. 


FEES: 

See  Commission. 

FENCES: 

Every  proprietor  may  enclose  his 
land.  662. 

Neighbors  bound  to  contribute  to, 
held  in  conunon.  686. 

If  one  neighbor  build  common,  may 
compel  other  to  build  it  in  his 
turn.  686. 

Common  in  coimtry,  at  expense  of 
adjacent  estates  when  they  are  en- 
closed. 687. 

Rural  estate  not  enclosed  need  not 
contribute  to  common.  687. 

In  separating  rural  estates,  presu- 
med held  in  common.  688. 

FIDEI  COMMISSA: 
Prohibited.  1520. 
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FAULT: 


Three  degrees  of — gross,  slight,  very 

slight.  3556  (13). 
Gross,    slight,    very    slight,    defined. 

3556  (13). 
See  Damages. 


FEMALES: 

Under  twelve  are  under  age  of  pu- 
berty. 36. 

Over  twelve  are  adults.  36. 

Minoi-s,  till  twenty-one.  37. 

Have  same  rights  of  inheritance  as 
males.  893. 


riDUCLiRY  BEQUEST: 

Prohibited.  1620. 
See  FiDEi  CoMMissA. 


EILL^TION: 

Legitimate,  proved  by  register  of 
birth  or  baptism.  193. 

Legitimate,  proved  by  general  repu- 
tation. 194,  195. 

Legitimate,  proved  by  written  or 
oral  evidence,  when.  196. 

Disproof  of,  how  made.  197. 


FIRE: 

Municipal  corporation  mefy  enact 
police  regulations,  as  to  pulling 
down  houses  in  case  of.  672. 

Lessee  liable  for  destruction  of 
house,  by,  when.  2723. 


FISH: 

Every  one  may  use  sea  shore  to.  452, 
Right  to,  in  navigable  rivers,  ports. 

harbors  and  roadbeds.  453. 
Fishing,  mode  of  acquiring  proper- 
ty, by  occupancy.  3414. 


FIXTURES: 

What  are  fixtures.  467,  469. 
Usufructuary  at  end  of  term  must 
abandon  fixtures.  594. 


Lessor  may  retain  fixtures  made  by 
lessee  with  lime  and  cement  on 
paying.  2726. 

See  Immovables  by  Destination. 


FODDER: 


Immovable    by    destination,    when 
468. 


FOLLE  ENCHERE: 
Resale  at.  2611. 


FORCE: 
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Defined.  3556  (14). 
See  Accident. 
See  Fortuitous  Event. 
See  Irresistible  Force. 


FORCED  HEIRS: 

Who  are.  1493,  1494. 

Cannot  be  deprived  of  inheritance 

except  when  disinherited  for  just 

cause.  1495. 
Donations  in  absence  of.  1496. 
See  Disposable  Portion. 
See  Legitime. 

FORECTLOSURE  OF  MORTGAGE: 

Rules  as  to,  prescribed  by  Code  of 
Practice.  3398. 

FOREIGNER: 

Donations  inter  vivos  and  mortis 
causa  may  be  made  in  favor  of, 
when  the  laws  of  his  coimtry  allow 
similar  dispositions  to  citizens  of 
this  State.  1490. 

FOREIGN  JUDGMENT: 
How  executed.  3326. 

FORFEITURE: 

Re-marriage  of  mother  works  forfeit- 
ure of  tutorship,  except  when.  254. 

Of  earnest  money,  a  person  may  with- 
draw from  sale  by.  2463. 

Of  charter  of  corporation,  how  in- 
curred. 447  (2). 
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FOETUITOUS  EVENT: 

Loss  by  extinguishes  obligation, 
when.  2219. 

Burden  of  proof  to  show,  on  obligor, 
2219. 

Loss  by,  does  not  extinguish  obliga- 
tion of  thief  taking  at(Aen  property 
2219. 

Loss  by,  in  sale.  2533. 

Abatement  of  rent  for,  when.  2743. 

No  abatement  of  rent  for,  cm  gath* 
ered  crops.  2743. 

Lesion  caused  by,  does  not  warrant 
rescission  even  against  minor.  2223. 

FOUNDLrNG: 

Cannoi  be  claimed  by  parent,  except 

when.  213. 
Can  be  claimed  by  relation,  when. 

213. 

FOWLING: 

Mode  of  acquiring  property  by  occu- 
pancy. 3414. 

FRA.IID: 

Laws  to  prevent,  how  construed.  19. 

Contestation  of  paternity  in  case  of 
fraudiilent  concealment  of  birth, 
191. 

Fraudulent  assertion  by  minor  that 
he  is  of  age  does  not  bar  him 
from  lelief  against  lesion.  1S72. 

Nullity  of  fraudulent  alienations, 
and  debts  made  by  husband  after 
filing  suit  for  separation  from  bed 
and  board.  150. 

Parent  may  claim  foundling  taken 
away  by.  213. 

Pigeons,  bees  and  fish  lured  from 
owner  by.  do  not  become  property 
of  captor.  519. 

Non-acceptance  of  donation  is  not  a 
fraud  to  creditors  of  donee.  1543. 

Fraudulent  concealment  of  encum- 
brances in  alienations;  liability  of 
transferror.  2015. 

Alienations  of  community  property 
in  fraud  of  wife.  2404. 

Widow  who  fraudulently  deals  with 
community  effects  cannot  re- 
nounce. 2418. 


In  Contract: 

Defined.  1847. 
Examples  of.  1847. 
Vitiates  consent  1819. 
Suppression  of  information.  ISSK. 
Proved  by  simple  or  legal 

tions.  1848. 
Not  presumed.  1848. 
Proof    of,    in    particular 

1849. 
Measure  of  damages  for  frandnlwl 

breach  of  contract.  1934  (2),  ItOL 
Creditor    who    fraudulently    cai— 

breach  of  contract  not  entitied  1*^ 

damages.  1934  (4). 
Contracts  in  fraud  of  crediton. 
See  CREDrroRS. 

In  Sale: 

Fraudulent     vendor     of     anodKiV 

property    must    rein^urs^ 

all  improvements.  2510. 
Fraudulent  concealment  of 

brances;  liability  of  vendor. 
Possession  of  the  transfer  of  title  m- 

considered  a  mark  of,  when.  IKL 
Prescription    of    redhibitory    md6am^ 

when     seller     fraudulentiy     ttmr 

cealed  vice  of  thing  sold.  258i. 
Liability  of  seller  who  fraudukntilr 

conceals   from  purchaser  Tiee  mt 

thing  sold.  2545. 
Fraudulent  misrepres^itation  as  %^ 

quality  of  thing.  2547. 
Eenunciation    of   warranty   vitialBd^ 

by.  2548. 

In  Succession: 

Acceptance  induced  through 

revocable.  1009. 
Heirs  who  have  fraudulently 

with    succession    property 

renounce.  1029. 
Heir   who   fraudulently   omits  sae- 

cession  property  from  inveoiarj  is 

deprived  of  benefit  of  iuveutoij;-      v 

1061. 
Partition    may    be    rescinded    tat 

1397. 

In  Mortgage: 
Defined,  with  reference   to  iamimr 
lent  granting  of  mortgage.  3901 
Presumption     of,     when     morfsvse^ 
given  and  inscribed  within 
months  of  failure.  3859. 
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FRAUD— Conhni/ec/. 

Fraudulent  granting  of  second  mort< 
gage  before  inscription  of  first 
3365. 

Fraudulent  concealment  of  encum- 
brances; liability  of  mortgagor. 
2015. 


FRAUDS,  STATUTE  OF: 

Contracts  over  $500.  3277. 
Prescription  of  judgments.  2278  (1). 
Prescription  of  debt  of  deceased  per- 
son. 2278  (2). 
Debt  of  third  person.  2278  (3). 
Debt  already  prescribed.  2278  (4). 
See  Writing. 


FREIGHT: 

Captain  may  retain,  until  payment 

secured   by  shipi)er  or  consignee 

3246. 
Captain  has  privilege  on,  for  fifteen 

days  after  delivery.  3246. 
Privilege  of  captain  for,  yields  only 

to  costs  of  sale.  3265. 
Obligations  of  carrier,  for,  same  as 

tavern  keeper.  2751. 
Obligations  of  carrier  as  to,  attach 

when  delivered  at  depot  or  wharf. 

to  be  placed  in  vessel  or  car.  2752. 
Extent  of  liability  of  carrier  for  loss 

of.  2754. 
Privilege  of  carrier  for,  yields  only 

to  costs  of  sale.  3265. 
Privilege  of  freighters  on  ship  for 

damage  to.  3237  (11),  (12). 
Privilege  of  freighters  on  ship,  for 

damage,  prescribed  in  six  months 

3237  (12). 
Payment  of,  prescribed  in  one  yea^i 

2534. 
Action  for  delivery  of,  prescribed  in 

one  year.  3536. 
Action  for  damage  to,  prescribed  in 

one  year.  3536. 
Prescription  with  respect  to,  not  de- 
livered or  injured,  runs  from  day 

of  arrival.  3537. 

FRUITS: 


Not  gathered,  immovables.  465. 
Gathered,  movables.  465. 
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Gathered  whilst  immovable  under 
seizure,  enure  to  benefit  of  person 
seizing.  466. 

Natural,  cultivated  and  civil,  pro- 
duced during  usufruct,  belong  to 
usufructuary.  533,  544,  631,  633. 

Natural  and  cultivated,  hanging  al 
commencement  of  usufruct,  be- 
long to  usufructuary.  546. 

Natural  and  cultivated,  hanging  at 
termination  of  usufruct,  belong  tc 
owner.  546. 

Natural,  defined.  545,  499. 

Cultivated,  defined.  545,  499. 

Civil,  defined.  545,  499. 

Civil,  accrue  from  day  to  day,  du€ 
usufructuary  proportionately  to 
length  of  usufruct.  547. 

Belong  to  owner  by  right  of  acces- 
sion, even  though  produced  by  la- 
bor of  third  person.  499,  501. 

Young  of  animals  belong  to  owner 
of  mother,  by  accession.  499,  500. 

Simple  possessor,  not  entitled  to 
502. 

Bona  fide  possessor  may  retain.  502. 

Person  with  right  of  use,  may  take 
what  necessary  for  want  of  fam- 
ily. 626,  633. 

He  who  has  use  of,  cannot  go  on  es- 
tate and  gather;  has  action 
against  owner.  634. 

Proportion  of,  due  by  owner  to  per- 
son with  use,  may  be  fixed  by 
judge.  634. 

Person  with  use,  whose  wants  con- 
sume all,  liable  to  annual  charges 
645. 

Amount  of,  taken  by  person  with  use, 
determines  extent  of  liability  for 
annual  charges.  645. 

Restitution  of,  due  by  heir  declared 
unworthy.  969. 

Upon  revocation  of  donation  for  in- 
gratitude, donee  must  return 
1563. 

Heir  abandoning  succession  to  cred- 
itors,  must  account  for.  1010. 

Return  by  donee  of,  when  donation 
in  excess  of  disposable  portion, 
from  what  time.  1515. 

Donee,  upon  revocation,  need  not  re- 
store, previous  to  day  of  demand 
for  revocation.  1569. 
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TRUITS— Continued. 

Restored  by  donee  from  day  of  non- 
fulfillment of  conditions,  when 
1569. 

Of  legacy,  due  legatee  from  day  de- 
livery demanded  or  voluntarily 
granted.  1626. 

Of  legacy,  accrue  to  benefit  of  lega- 
tee from  day  of  the  decease,  when 
1631. 

legatee  must  restore,  taking  posses- 
sion of  his  own  authority.  1629. 

Default  prerequisite  to  recovery  of 
1912. 

Sums  due  for  restitution  of,  bear  in- 
terest from  day  they  were  due 
1944. 

Of  dowry,  belongs  to  husband.  2349 

Of  paraphernal  property  belong  to 
community.  2386. 

Of  paraphernal  property,  when  no 
community,  belongs  to  one  who 
gets  possession  of.  2386. 

At  dissolution  of  marriage,  when  no 
community,  belong  to  owner  of 
things  producing.  2386,  2407. 

Husband,  who  administers  parapher- 
nal property  in  spite  of  wife's  op- 
position accountable  for.  2388. 

Of  separate  property,  at  dissolution 
of  marriage,  when  community,  di- 
vided equally.  2407. 

Belong  to  purchaser  from  day  of  sale 
2489. 

On  eviction,  when  warranty  exists, 
buyer  has  claim  for  price  of  fruits 
restored  to  owner.  2506  (2). 

Buyer  owes  interest  on  price,  when 
thing  sold  produces.  2553  (2). 

Vendee  may  keep,  till  right  of  re- 
demption rescinded.  2576. 

Of  deposit,  restored  by  depositary 
2948. 

Of  pledge,  remains  in  hands  of 
pledgee,  to  be  accounted  for.  3168. 

Of  anitchresis,  creditor  may  gather 
to  be  deducted  from  interest  and 
principal.  3176. 

Due  by  third  possessor  of  mortgaged 
property  from  notice  of  seizure 
served.  3408. 

Poftsesor  in  good  faith  need  not  ac- 
count for.  3454  (1),  502. 
Sec  AccESSiox. 
See  Interest. 


FUNERAL  EXPENSES: 

What  constitute.  3192. 

Paying,  does  not  amount  to  accept- 
ance of  succession.  1001. 

Privileged  on  all  movables.  3191  (1). 

Must  be  paid  by  curator  of  vacant 
succession  as  soon  as  he  has  funds. 
1189. 

May  be  reduced,  when.  3193. 

In  case  of  reduction,  court  can  never 
allow  more  than  two  hundred  dol- 
lars. 3194. 

Privileged  debts.  3191  (1),  3252  (1). 

First  paid  of  all  privileged  debts. 
3254. 

FURNISHER  OF  SUPPLIES: 

Who  considered.  3211,  3212,  3213. 

Privilege  of,  on  movables.  3191  (5) 

Privilege  acquired  for  what  sl^)plies, 
3208. 

Ought  to  demand  payment  wiihin 
year  of  first  supply.  3209. 

Privilege  covers  supplies  of  last  sii 
months.  3209. 

Wholesale  dealers  acquire  no  privi- 
lege. 3210. 

Rank  of  privilege  of.  3254. 

FURNITURE: 

Defined.  477. 

Sale  or  gift  of  a  house  ready  furnish- 
ed includes  what.  479.    See  172L 

Accessory  to  house  in  case  of  usu- 
fruct. 548. 

Usufruct  of.  564. 

Use  of.  637. 

Lessor's  privilege  covers  except  what 
2706. 

Vendor's  privilege  attaches  on,  in 
hands  of  third  person.  3231. 

Legacy  of  couched  in  future  tense 
refers  to  time  of  death.  1721. 

GAMING: 
See  Bets. 

GENERATION: 

Number  of,  establishes  propinqtuty 

of  consanguinity.  889. 
Each,  called  a  degree.  889. 
In  direct  line  as  many  de^^^ees  as, 

there  are  generations.  891. 
In  collateral  line,  degrees  counted  by, 

how.  892. 
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GIFT: 

See  Donation. 
See  Manual  Gift. 

GIVING  IN  PAYMENT: 
See  Dation  en  Paiement. 

GOOD  FAITH: 

Defined.  3451. 

Lnproyements  by  a  third  person  in 
good  faith.  508. 

GOOD  WILL: 

May  be  sold.  2449. 

GRA.VE  YARDS: 

Right  of  expropriation  does  not  ex- 
tend to. 


GROUND  RENTS: 

Charge  imposed  previous  to  usufruct 
supported  by  usufructuary.  578. 


Law  regulates  extent  of  right  of,  in 
absence  of  conventions.  632. 

Use  of  house,  equivalent  to  right  of. 
635. 

Right  of,  extends  to  family.  641. 

Person  having  right  of,  may  receive 
guests,  friends  and  boarders,  with 
what  proviso.  641. 

Right  of,  personal,  inalienable.  643. 

Duty  of  person  having  right  of,  that 
of  prudent  administrator.  644. 

Person  having  right  of,  as  to  whole 
house,  must  repair  and  pay  annual 
charges.  645. 

Person  having  right  of,  as  to  part  of 
house,  bears  expense  proportion- 
ately. 645. 

During  year  of,  wife  has  right  of. 
2374. 

Wife,  after  dissolution  of  marriage 
by  death,  during  delays  for  accept- 
ing community,  need  not  pay  rent. 
2422. 

HATRED: 

Will  made  because  of,  valid.  1492. 


GUARDIA.N  OF  SEALS: 

Appointed  at  expense  of  succession 
by  o£Scer  affixing  seals.  1086. 

Must  be  domiciliated  in  place  where 
seals  affixed.  1086. 

Discharged  at  raising  of  seals.  1092. 

Declaration  of,  as  to  cause  of  seals 
being  broken.  1093. 


HABIT: 

Of  returning,  animals  are  private 
property  so  long  as  they  return, 
3417. 

Of  returning,  animals  considered  to 
have  lost.  3417. 

HABITATION: 

Right  of,  defined.  627. 

Right  of,  established  in  same  man- 
ner as  usufruct.  628. 

Person  with  right  of,  bound  as  to  se- 
curity and  inventory  in  some  man- 
ner as  usufructuary.  629. 

Right  of,  as  to  extenti  regulated  by 
title  establishing.  631. 


HEIR: 

Testamentary,  legal  and  irregular 
heirs.  879. 

Presumptive,  defined.  880. 

Divided  into  two  classes:  uncondi- 
tional and  beneficiary.  881. 

Unconditional,  defined.  882. 

Beneficiary,  defined.  883. 

Universal  successor  of  deceased  con- 
sidered. 884. 

Legal: 

Entitled  to  successsion,  when.  886. 

Three  classes — children  and  other  de- 
scendants, parents  and  other  de- 
scendants, collaterals.  887. 

Nearest,  called  to  succession.  888. 

Primogeniture  not  considered  by  our 
law.  893,  902. 

Sex  not  considered  by  our  law.  893 
902. 

Descendants  inherit  in  equal  portions 
and  by  heads,  when  in  same  degree. 
902. 

Inherit  by  roots,  when  all  or  part  of 
them  inherit  by  representation. 
902. 
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Parents  inherit  along  with  broihen 

and  sisters,  when.  ^903,  904. 
Ascendants   other  than  father   and 

mother  inherit  to  exclosicm  of  col- 

laterals.  906,  907. 
Ascendants  in  paternal  and  maternal 

lines.  906. 
Ascendants  to  exclusion  of  all  others 

inherit  immoTables  given  by  them 

to  deceased.  906,  910. 
Ascendants  may  claim  dowry  settled 

by  them  on  deceased.  909,  910. 

Collateral: 

Brothers  and  sisters  inherit  along 
with  parent,  to  what  extent.  911. 

Brothers  and  sisters  inherit  to  exclu 
sion  of  ascendants  and  other  col- 
laterals when  parents  are  dead 
912. 

When  brothers  and  sisters  of  half 
blood.  913. 

Collateral  relatives*  inherit  when. 
914. 

iRREGVLAn : 

Natural      children      inherit      from 

mother,  when.  918,  924. 
Natural  children  inherit  from  father, 

when.  919. 
Bastard,   adulterous  and  incestuous 

children   can   never  inherit   from 

parent.  920. 
Natural  children  cannot  inherit  from 

collaterals.  921. 
Parents   inherit   from   natural  chil- 
dren, when.  922. 
Natural  brothers  and  sisters  inherit 

from  one  another,  when.  923. 
When  succession  falls  to  State.  929. 


Seizin  of.  940,  941. 

No   seizin   for  surviving   spouse   or 

natural  children.  949. 
Effect  of  seizin.  942,  943,  944,  945. 
Bights  of  heir  in  suspense,  until  he 

accepts.  946. 

IxcAPAcrrY  AND  Fnworthiness  of: 

Incapacity,  defined.  950. 
Capacity  the  rule.  951. 
Incapacity,  not  presumed.  952. 
Heir  must  exist  at  moment  succes- 
sion opened.  953. 


Capacity  of  unborn  child.  9M,  955, 
956,  957,  958. 

UnworthinesB,  defined.  964. 

Difference  between  incapacity  and 
unworthineas.  965. 

Who  are  unworthy.  966. 

Unworthineas  must  be  judicially  de- 
clared. 967. 

Not  denouncing  murder  of  deceased, 
does  not  constitute  unworthineas, 
when.  968. 

Hestitution  due  by  heir  declared  im- 
worthy.  969. 

Alienations  of  unworthy  heir.  970. 

Mortgages  by  unworthy  heir.  971. 

Revival  of  rights  of  heir  declared 
unworthy.  972. 

Inheritance  by  children  of  unworthy 
heir.  973. 

Who  can  sue  to  establish  incapacity 
or  unworthineas.  974. 

Reconciliation  or  pardon  by  de- 
ceased. 975. 

See  Acceptance. 

See  Benefit  of  Inventory. 

See  Renuncution. 

See  Term  for  Deliberation. 

HIRE: 

See  Lease. 


HOSPITALS: 

Donation  to,  accepted  by  administra- 
tors. 1549. 


HUSBAND  AND  WIFE: 

Owe  mutually,  fidelity,  support,  as- 
sistance. 119. 

Wife  must  live  with,  and  follow  hus- 
band. 120,  39. 

Husband  must  receive  wife  at  domi- 
cile and  furnish  her  with  conven- 
iences of  life.  120. 

Wife  cannot  appear  in  court  without 
authority  of  husband.  131. 

Judge  may  authorize  wife  to  appear 
in  court,  ui>on  refusal  of  husband 
124. 

Wife  cannot  contract  without  au- 
thorization of  husband.  122. 

Wife  cannot  maira  donation  inUr 
vivos  without  consent  of  husband 
or  sanction  of  court.  1480. 
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nUBBAm)  AND  WIFE— Con«nued 

>Jii40e  may  authorize  wife  to  con- 
tract upon  refusal  and  citation  of 
husband.  125. 

'Vife  separated  from  bed  and  board 
has  no  need  of  husband's  authori- 
zation in  any  case.  123. 

'Wife  may  with  authorization  of  hus- 
band and  court  borrow  and  mort- 
gage for  her  separate  benefit.  12& 
Wife  who  desires  sanction  of  court  to 
borrow  or  mortgage  must  be  exam- 
ined in  chambers  by  judge.  127. 

Oertificate  of  judge  who  allows  wi& 
to  borrow  and  mortgage.  128. 

Wife  may  renounce  matrimonial, 
dotal  and  paraphernal  rights  to 
third  persons,  when  and  in  what 
manner.  129. 

Wife  having  mortgage  or  privilege  on 
husband's  property  may,  during 
absence,  appoint  agent:  130. 

Wife  who  is  public  merchant  may 
obligate  herself  with  reference  to 
her  trade  without  authority  of  hus- 
band. 131. 

Authorization  of  husband  to  com* 
mercial  contracts  of  wife,  pre- 
sumed when  he  permits  her  to  be- 
come a  public  merchant.  1786. 

"Husband  bound  for  trade  obligations 
of  wife,  when.  131. 

Wife  is  public  merchant,  when.  131. 

When  husband  is  absent  or  inter- 
dicted, court  may  authorize  wife  to 
«ue  or  contract.  132. 

'General  authority,  even  in  marriage 
contract,  for  wife  to  incur  obliga- 
tions, void.  133. 

Proceedings  to  annul  acts  of  wife 
for  want  of  authority  can  only  be 
instituted  by  husband,  wife  or  their 
heirs.  134. 

TTnauthorized  contracts  of  wife  may 
be  validated  after  marriage  by  rati- 
fication. 1786. 

Wife  may  act  as  mandatory  without 
husband's  authorization.  1787. 

Wife  cannot  be  witness  for  or  against 
husband,  except  when  she  acts  as 
his  agent.  2281. 

Tlusband  cannot  be  witness  for  or 
against  wife,  except  when  he  has 
acted  as  agent  of  wife.  2281. 

Wife  may  make  testament  without 


authorizatioti     of     husband.  135, 
1480. 

See  COMMUNITT. 

See  DivoBCE. 

See  Donations  inter  vivos. 

See  DowKY. 

See  Donations  mortis  causa. 

See  Marriaoe  Contract. 

See  Mortgage. 

See  Paraphernal  Property. 

See  Privilege. 

See  Separation  from  Bed  and  Board. 

See  Separation  of  Patrimony.. 

HYPOTHECAKY  ACTION : 

Against  heir  to  whom  mortgaged 
property  has  fallen.  1433. 

Particular  legatee  has  no  recourse 
against  heirs  and  legatees  under 
universal  title.  1434. 

Contribution  due  by  co-heirs.  1435. 

One  heir  insolvent.  1436. 

When  mortgage  rests  on  whole  suc- 
cession. 1437. 

Abandonment  by  heir  sued;  his  re- 
course. 1438. 

Abandonment  does  not  relieve  virile 
liability.  1439. 

When  mortgage  rests  on  particular 
legacy.  1440. 

Particular  legatee  has  no  recourse 
against  heir.  1441. 

Recourse  of  heir  against  particular 
legatee.  1442. 

Where  mortgage  for  debt  of  third 
person;  recourse  of  legatee.  1443. 

Against  third  possessor.  3401. 

Oath  of  creditor  who  files  suit  against 
third  possessor.  3402. 

Defenses  competent  to  third  posses- 
sor. 3403. 

Plea  of  discussion  not  available  to 
third  possessor,  when.  3404. 

Third  possessor  may  avoid,  by  relin- 
quishment of  property.  3405,  3406. 

Third  possessor's  liability  for  deteri- 
oations;  claim  for  improvements. 
3407. 

Third  possessor's  liability  for  rents 
and  revenues.  3408. 

Revival  of  rights  of  third  possessor 
after  relinquishment.  3409. 

Action  of  warranty  available  to  third 
possessor  after  discharge  of  mort- 
gage of  relinquishment.  3410. 
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HCTNTIXG: 

One  of  the  modes  of  acquiring  prop- 
erty by  occupancy.  3414. 
See  Animals. 


IDIOT: 


See  Insane. 

See  Interdiction. 


IMPOTENCE: 

Husband  cannot  disown  child  by  al- 
leging. 185. 


IMPRESCRIPTIBLE: 

Dotal  immoyables  are,  when.  2364. 
Action  of  boundary.  825. 
Action  of  partition.  1304. 


IGN^ORANCE  OF  THE  LAW: 

After  promulgation,  no  one  can  al- 
lege. 7. 


ILLEGITIMATE  CHILDREN: 
See  Children. 


IMPROVEMENTS: 

Presumed  to  be  made  by  owner.  506. 

When  made  by  usufructuary.  594. 

When  made  by  heir,  allowed  him  in 
collation.  1256, 1257,  1258, 1259. 

When  made  by  one  spouse  on  prop- 
erty of  other.  2408. 

When  made  by  lessee.  2726. 


IMBECILITY: 

See  Interdiction. 
See  Insane  Person. 


MMEMORIAL  POSSESSION: 

Defined.  766. 

Continuous  non-apparent  and  discon- 
tinuous servitudes  not  acquired  bji 
766. 


IMMOVABLES: 

Defined.  462. 

Division  of.  468. 

Immovables  by  nature.  464. 

Fruits,  standing  crops,  etc.  465. 

Gathered  while  under  seizure.  466. 

Pipes  and  conduits  to  house  or  other 
estate.  467. 

Immovables  by  destirwUion,  468. 

Things  affixed  to  building  with  plas- 
ter, etc.  469. 

Incorporeal  things.  470. 

Incorporeal  inmaovables.  471. 


IMPLEMENTS  OF  HUSBANDRY: 
Inmiovable  by  destination,  when.  468 


IMPUTATION  OF  PAYMENT: 

Debtor  has  the  right  to  impute.  216S 

Imputation  first  to  interest  2164. 

Receipt.  2165. 

Legal  imputation.  2166. 

Partner  who  is  an  individual  cred- 
itor also  must  pro  rate  with  the 
partnership  money  collected.  286ft 


INCORPOREAL  THINGS : 
See  Things. 


INDIVISIBLE  OBLIGATIONS: 


See  Obugations. 


INEVITABLE  ACCIDENT: 
See  AooTOENT. 


INFIRMITY: 

Cause  for  exclusion  from  tutordiip^ 

302  (4). 
Cause  for  interdiction.  32,  422. 
See  Intebdiction. 
See  Insane  Person. 
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INJURIOUS  WORDS: 


INSANE  PERSON: 


Action  for  damages  for,  prescribed  in 

one  year.  3636. 
Prescription    runs    from    what  day. 

3537. 


INNKEEPERS: 

Defined,  3232. 

Comprehended   in   term  masters   of 

boarding-houses.  3211. 
Must  notify  judge  of  death  of  guest. 

1081. 
Liability  of,  through  neglect,  to  give 

notice  of  death  of  guest.  1081. 
Responsible  as  depositary  for  effects 

of  travelers.  2965. 
Responsible  for  effects  delivered  to 

employee.  2966. 
Liable  for  theft  and  damage  by  tran- 
sient guests.  2967. 
Should  provide  iron  safe  for  effects 

of  guests.  2968. 
Escapes  liability  by  providing  iron 

safe  for  effects  of  guests.  2969. 
Not  responsible  for  theft  by  force  and 

arms.  2970. 
Not  responsible  for  burglary.  2970. 
Not  responsible  for  theft  by  extraord- 
inary force.  2970. 
Privilege  of,  on  movables  of  deceased, 

for  provisions.  3191  (5). 
Privilege  of,  expires,  if  demand  not 

made  within  year  from  first  supply 

of  provisions.  3209. 
Privilege  of,  extends   to  last  year's 

due  and  part  expired  of  current 

year.  3213. 
Rank  of  privilege  of,  for  supplies. 

3264. 
Has  right  of  pledge  on  property  of 

travelers.  3233. 
Right  of  pledge  of,  extends  to  all 

property  brought  by  traveler.  3234. 
Right  of  pledge  of,  extends  to  coined 

money.  3234. 
Right  of  pledge  of,  does  not  give  right 

of  sale  without  authority  of  court 


Action   of,   for  lodging  and  board, 
prescribed  in  one  year.  3634. 

INOFFICIOUS  DISPOSITION: 
Defined.  3656  (16). 


Defined.  31. 

Not  allowed  to  take  cal^  of  his  per- 
son or  property.  389. 

Ascendants  and  descendants  recipro- 
cally bound  to  render  assistance  in 
case  of  insanity.  229. 

Acts  oip  anterior  to  petition  for  inter- 
diction may  be  annulled,  when. 
402. 

Notorious  insanity.  402. 

Temporary  derangement  creates  in- 
capacity, when.  1789. 

Acts  of,  after  decease  and  before  pe- 
tition for  interdiction  filed,  cannot 
be  annulled,  except  when.  403. 

Contract  with,  invalid  when.  1788. 

Judgment  of  interdiction  is  merely 
conclusive  evidence  of  incapacity. 
1788. 

When  instrument  or  other  act  shows 
■  insanity  on  its  face.  1788  (6). 

Where  insanity  is  alleged  to  avoid  a 
donation  or  other  gratuitous  con- 
tract. 1788. 

Contract  made  in  lucid  intervals  can- 
not be  invalidated.  1788  (9). 

Incapable  of  making  donations  inter 
vivos  or  mortis  causa,  1476,  1788 
(10). 

Cannot  be  witness  to  testament 
1591  (3). 

Allegation  in  testament  of  soundness 
of  mind^  not  conclusive.  1788  (11). 

Upon  recovery  of  reason,  interdiction 
may  be  annulled.  1788  (12). 

Person  contracting  with,  estopped 
from  pleading  nullity  of  agree- 
ment 1791. 

Rights  of  person,  who  ignorant  of  in- 
capacity, contracts  with.  1794. 

Upon  recovery  of  reason  may  ratify 
contracts.  1795. 

See  Interdiction. 


INSCRIPTION: 
See  Registrt. 


INSOLVENCY: 

What  is.  1986. 

Failure  defined.  3666  (11). 

Dissolves  partnership.  2883. 
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Cause  for  removing  tutor.  303. 

Father  cannot  be  removed  from  tu- 
torship for.  306. 

Of  tutor,  does  not  give  minor  right  to 
restitution  for  non-acceptance  or 
registry  of  donations.  1558. 

Of  curator,  of  interdict,  cause  for  re- 
'  movaL  1150. 

Of  curator,  does  not  give  interdict 
right  to  restitution  for  non-accept- 
ance or  registiy  of  donation.  1558. 

Of  heir,  bound  in  warranty  makes  co- 
heir liable  for  his  portion.  1389. 

Of  surety,  before  maturity,  makes 
debt  payable  inunediately,  except, 
when.  2065. 
'  Of  determinate  security  before  ma- 
turity, does  not  make  debt  payable 
immediately.  2056. 

Of  husband,  does  not  give  wife  right 
i  lo   restitution   for   non-acceptance 

or  registry  of  donations.  1558.    • 

Of  husband,  before  marriage,  as  to 
collation  of  dowry.  2381. 

Of  husband,  during  marriage,  as  to 
collation  of  dowry.  2381. 

Of  husband,  gives  wife  right  to  sep- 
aration of  property.  2425. 

Of  husband,  gives  wife's  creditors 
right  to  demand  separation  of  prop- 
erty. 2433. 

Of  buyer,  vendor  need  not  deliver 
upon.  2488. 

Of  debtor,  recourse  of  evicted  pur- 
chaser at  sheriffs  sale,  upon.  2621. 

Of  debtor,  capital  of  constituted  an- 
nuity exigible  upon.  2798. 

Of  firm  debtor,  partner  who  collected 
separate  debt  must  return  amount 
to  firm.  2861. 

Of  one  of  partners,  dissolves  partner- 
ship. 2876  (4),  2883. 

Of  principal  or  agent,  procuration  ex 
pires.  3027. 

Of  surety,  new  surety  should  be  fur- 
nished upon,  except,  when.  3043, 
2055,  2056. 

Of  one  surety,  right  of  creditor  as  to 
other.  3050. 

Of  co-debtor  in  solido,  co-debtors 
bear  loss  equally  upon.  2104. 

Of  debtor,  suit  by  surety  for  indem- 
nity before  payment  upon.  3057 
v(2). 
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Of  Vendee  and  Borbower: 

Brokers  not  answerable  for,  except, 
when.  8019. 

Vacant  Succession: 

Sale  by  curator  of  succession  prope^ 
ty,  upon.  1172. 

Mdces  all  d^ts  due  presently.  3054. 

Of  deceased,  reduction  of  funeral  ex- 
penses upon.  3193. 

Costs  of,  privileges  on  movableft. 
3191  (2),  3197. 

A  person  may  lawfully  sell,  despite 
2658. 

Giving  in  payment,  not  permitted  in- 
solvent debtor.  2658. 

Of  debtor,  requisite  to  maintain  ac- 
tion to  annul  fraudulent  contract 
1971. 

What  are  meant  by  third  persons  in 
3556  (32). 
See  Cession. 

INSURANCE: 

Error    in    motive    for,    invalidates 

1833. 
Privilege  on  ship,  for  premium  dw 

on.  3237  (10). 

INTEMPERANCE: 

Habitual,  cause  for  separation  from 
bed  and  board.  138  (3). 

INTERDICTION: 

Person  incapable  of  managing  Ins 
own  affairs,  subject  to.  32.  422. 

Habitual  state  of  imbecility,  caiee 
for.  389. 

Habitual  state  of  insanity,  cause  for 
389. 

Persons  of  insane  mind,  who  are.  31 

Persons  of  insane  mind,  madness,  wbf 
are.  31,  389. 

Despite  lucid  intervals.  389. 

Persons  subject  to,  not  deprived  oi 
rights  which,  despite  infirmity,  they 
can  enjoy.  33. 

Person  subject  to,  retains  estate.  S3. 

Person  subject  to,  capable  of  inherit- 
ing. 33. 

Person  subject  to^  retains  pateml 
power  to  what  extent.  88. 
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INTERDICTION— Con^mtieA 

Profligacy  and  prodigality,  not  causes 
for.  426. 

Eelation  has  right  to  petition  for. 
390. 

Of  wif  e,  husband  has  right  to  petition 
for.  390. 

Of  husband,  wife  has  right  to  petition 
for.  390. 

Stranger  may  petition  for,  when.  390. 

May  be  pronounced  ex  officio  by 
judge,  when.  890. 

Suit  for,  at  domicile  of  interdict. 
392. 

Proved  to  satisfaction  of  judge,  be- 
fore judgment  of  interdiction.  393. 

May  be  proved  by  Written  as  well  as 
by  parol  evidence.  393. 

Judge  may  appoint  experts  to  report 
upon  oath  as  to  insanity,  imbecil- 
ity, or  madness.  393. 

Judge  may  appoint  administrator 
pro  tempore,  pending  interdiction. 
394. 

Interdiction  provisionally  executed 
despite  appeal.  395. 

In  discretion  of  appellate  court  to 
have  new  proof  as  to  necessity  of 
396.  . 

Costs  of  interdiction  paid  out  of  es- 
tate of  defendant.  397. 

Sentence  of  interdiction  must  be 
published,  in  what  manner.  398. 

Curator  charged  with  publication. 
398. 

Liability  of  curator  for  not  making 
publication.  398. 

Second  petition  for  interdiction  may 
be  filed,  when.  399. 

Sentence  of,  relates  to  date  of  filing 
petition.  400. 

Acts  of  interdict  from  day  of  filing 
petition,  null.  401. 

Acts  of  interdict  anterior  to  filing  of 
petition  cannot  be  annulled  except, 
when.  402. 

Cannot  be  urged  to  invalidate  acts  be- 
fore death,  except,  when.  403. 

Judge  of  domicile  must  appoint  cur- 
ator for  interdict,  when.  404. 

Curator  appointed  according  to  forms 
of  appointment  of  tutor.  405. 

Duties  of  administrator  pro  tempore 
cease  at  appointment  of  curator. 
405. 


Under-curator  appointed,  when.  406. 

Under-curator  acts  when  interests  of 
curator  and  interdict  clash.  407. 

Under-curator  cannot  be  member  of 
family  meeting.  408. 

Under-curator  must  attend  family 
meeting,  advise.  408. 

Under-curator  must  oppose  homolo- 
gation of  proceedings  at  family 
meeting,  when.  408. 

Under-curator  must  have  another 
curator  appointed  when  necessary. 
409. 

Duties  and  responsibilities  similar  to 
those  of  under-tutor.  410. 

Duties  of  under-curator  cease  with 
curatorship.  411. 

Husband  curator  of  wife.  412. 

Wife  curatrix  of  husband,  when.  413. 

Wife,  when  curatrix,  not  bound  to 
give  security.  413. 

Who  compellable  to  act  as  curator  for 
interdict.  414. 

Status  of  person  interdicted  similar 
to  that  of  minor  under  a  tutor. 
415. 

Hules  of  tutorship  apply  to  curator- 
ship.  415. 

Dowry  or  advances  to  children  of  in- 
terdict, regulated  by  judge.  416. 

Custody  of  interdict,  manner  of,  de- 
termined by  judge.  417. 

Income  of  interdict  employed  in  mit- 
igation of  his  sufferings.  418. 

Curator  removed  by  neglect  to  employ 
income  as  the  law  directs.  418. 

Liability  for  petitioning  for,  from 
motive  of  interest  or  passion.  419. 

Terminates  by  judgment  of  repeal 
420,  1788  (13). 

May  be  repealed,  when.  420. 

Repeal  of,  attended  by  some  solemni- 
ties, as.  421. 

Forms  observed  in  removal  of  inter- 
dict from  State.  423. 

Appointment  of  superintendent  for 
interdict  by  judge.  424. 

Duty  of  superintendent  to  report  to 
judge  concerning  interdict.  424. 

Duty  of  judge  to  visit  interdict,  when. 
425. 

Curator  must  not  be  present  at  visit 
of  judge.  425. 

Wife  of  interdict,  authorized  by  judge 
to  appear  in  court  and  contract. 
132. 
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INTERDICTION— Cowhnuecf. 

Duty  of  ascendants  and  descendants 
to  render  aid  to  insane.  229. 

Fixing  boundaries,  judicial,  where  in- 
terdict concerned.  832. 

Contract  of  insane  person,  though  not 
interdicted,  void.  1788. 

Insanity  may  be  proved  to  avoid  acts 
before  judgment.  1788. 

Judgment  of,  conclusive  evidence  of. 
incapacity.  1788  (13). 

Insanity  before  judgment  of,  does 
not  invalidate  transactions  as  to 
persons  ignorant  of  insanity.  1788 
(3). 

Judgment  of,  necessary  before  suit 
can  be  brought  to  annul  contract 
with  insane  person,  except,  when. 
1788  (4),  (5). 

Petition  for,  must  precede,  exception 
to  invalidate  contract  with  insane 
person,  except,  when.  1788  (4), 
(5). 

Invalidity  of  act  where  instrument 
on  its  face  shows  insanity.  1788 
(6). 

Allegation  in  testament  of  mental 
soundness,    not    conclusive.     1788 

(11). 

Contract  with  insane  person,  valid,  if 
made  during  lucid  interval.  1788 
(9). 

Burden  of  proof  to  show  lucid  inter- 
val on  party  alleging  it.  1788  (9). 

Temporary  derangement  of  intellect 
creates  incapacity,  when.  1789. 

Person  contracting  with  insane  or  in- 
terdicted person,  bound.  1791. 

Reciprocal  contract  invalidated  in 
toto  when  incapacity  of  interdicted 
or  insane  person  urged  in  their  be- 
half. 1792. 

Return  of  consideration  upon  annul- 
ment of  contract  with  insane  or  in- 
terdict. 1793. 

Right  of  person  ignorant  of  interdic- 
tion or  insanity  to  have  contract 
annulled  or  confirmed  by  curator. 
1794. 

Insane  or  interdicted  person  may  rat- 
ify contract  after  recovery.  1795. 

INTEREST: 

Lawful  to  stipulate  for,  in  loan.  2923. 
Legal  or  conventional.  2920,  1936. 


What  is  judicial.  2920. 

Rate  of  legal,  five  per  cent,  from  ju- 
dicial demand.  2924. 

Legal,  on  sums  discounted  by  banks, 
fixed  by  charter.  2924. 

Legal,  prevails  in  absence  of  agree- 
ment. 1938. 

Rate  of  conventional  cannot  exceed 
eight  per  cent.  2924. 

Rate  of  conventional  must  be  fixed 
by  writing.  2924. 

Conventional,  when  due.  1937. 

Testimonial  proof  of  conventional 
inadmissible.  2924. 

When  above  lawful  rate,  recoverable 
within  twelve  months  from  pay- 
ment, except,  when.  2924. 

Release  of,  presumed,  when  principal 
released  without  reserve  of.  2925. 

Interest  upon,  compound,  as  rule  pro- 
hibited. 1939. 

Surety  who  pays  money  for  principal, 
entitled  to  interest  as  principal 
1941. 

On  loans,  on  bottomry  and  respon- 
dentia may  exceed  rate  of  legal,  and 
conventional.  1942. 

Accrues  from  day  to  day.  547. 

Belongs  to  usufructuary  as  civil 
fruits.  545. 

Constitutes  damages  for  breach  of 
contract  to  pay  money.  1935. 

On  rents,  due  when.  1944. 

On  annuities,  due  when.  1944,  2800. 

On  annuity  for  life  cannot  exceed 
double  of  conventional.  2795. 

On  perpetual  cannot  exceed  conven- 
tional. 2795. 

Loss  of  claim  in  solido,  by  receiving 
without  reservation,  from  one  of 
debtors,  his  portion  of.  2102. 

Real  tender  must  include.  2168  (3). 

Paypient  of,  before  capital  can  be  re- 
duced. 2164,  3176. 

On  credit  pieced,  right  of  pledgee  as 
to.  3169. 

Tutor  must  pay  legal  rate  of,  on  fail- 
ure to  invest  minor's  revenue.  347. 

Due  minor  on  balance  of  tutor's  ac- 
count, without  judicial  demand 
360. 

Due  tutor,  on  balance  of  tutor's  ac- 
count, without  judicial  demand 
360. 

Curator  of  vacant  succession  owes  no, 
on  funds  of  succession.  1148. 
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INTEREST— Con^nued. 

Due  by  legatee  who  illegally  takes 

possession  of  legacy.  1629. 
Due  by  seller,  when  sale  rescinded  for 

lesion.  1878,  2592. 
Due  by  purchaser  who  elects  to  keep 

thing  and  make  up  price.  2592. 
Due    by    purchaser    until    payment. 

when.  2553. 
Due  by  purchaser,  from  end  of  term 

of  payment.  2554. 
Due  by  one  who  receives  what  is  not 

duc^;  2311. 
Due  by  those  who  promised  dowry,. 

from  day  of  marriage.  2346. 
On  dowry,  runs  to  benefit  of  heirs  of 

wife.  2374. 
On  dowry,  upon  death  of  husband. 

wife  may  claim.  2374. 
Due  by  partner  on  contribution  from 

day  it  was  due.  2858. 
Due  by  partner  on  money  withdrawn 

2858. 
Depository  owes  no,  on  money  de- 
posited, except,  when.  2948. 
Mandatary  owes,  on  money  converted 

to  his  own  use.  3015. 
Due  by  principal  to  mandatary  for 

money  advanced.  3025. 
Due  surety  by  principal  debtor.  3052. 
Money  subject  to  usufruct,  put  out 

at,  when  no  security  given  by  usu- 
fructuary. 563. 
Movables  subject  to  usufruct,  when 

no  security  by  usufructuary,  sold 

and  proceeds  put  at.  563. 
Proceeds  of  sale  of  furniture  subject 

to  usufruct,  put  out  at.  564. 


INTERMEDDLER: 

Responsibility  of.  1100. 


INTERPRETATION: 
Of  Laws: 

Of  a  law  clear  and  free  from  ambig- 
uity. 13. 

Letter  not  to  be  disregarded,  when. 
13. 

Words  of  a  law  understood  in  their 
usual  signification.  14. 


Terms  of  art  understood  according  to 
meaning  given  by  those  learned  in 
the  art.  15. 

Technical  terms  understood  accord- 
ing to  meaning  accepted  by  trade 
of  profession.  15. 

Expression  "Such  as"  illustrative,  not 
exclusive.  8556  (29). 

Meaning  of  words  sought  by  exam- 
ining the  context.  16. 

Laws  in  pari  materia,  construed  with 
reference  to  each  other.  17. 

Laws  to  prevent  fraud,  enforced  de- 
spite particular  hardship.  19. 

Meaning  ascertained  by  considering 
reason  of  laws.  18. 

No  distinction  between  odious  laws 
and  those  to  be  favored.  20. 

Where  law  silent,  equity.  21. 

Of  Contract: 

Rules  governing  apply  to  verbal  as  to 
written  contracts.  1945. 

Effect  must  be  given  to  true  interest 
of  parties.  1945  (2). 

Intent  determined  by  words  of  con- 
tract when  they  are  clear.  1945  (3). 

Common  intent  of  all  parties  must  be 
sought  by.  1945  (4). 

Words  understood  in  usual  significa- 
tion. 1946. 

Terms  of  art  and  technical  terms  un- 
derstood according  to  received 
meaning  in  trade  or  calling.  1947. 

Doubtful  words  explained  by  refer- 
ence to  other  words  in  contract. 
1948. 

What  is  doubtful  in  one  contract  ex- 
plained by  reference  to  contract  in 
pari  materia,  1949. 

In  cases  of  doubt,  presumed  intent 
governs.  1950. 

Which  gives  effect  to  be  followed 
1957. 

Terms  capable  of  two  meanings,  un- 
derstood with  reference  to  subject 
matter  of  contract.  1952. 

Usage  of  country  invoked  to  throw 
light.  1953. 

Clauses  in  common  use  suupplied 
though  not  expressed.  1954. 

Clauses  interpreted  by  reference  to 
one  another.  1955. 

Manner  of  execution  by  parties  fur- 
nishes rule  for.  1956. 
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INTERPRETATION— Continued. 

In  doubtful  case,  agreement  inter- 
preted in  favOT  of  obligor.  1957. 

Against  party  whoee  negligence 
can^  ambiguity.  1958. 

Oeneral  terms  restricted  to  things  in 
mind  of  parties.  1959. 

General  terms  given  full  force  where 
object  of  contract  is  an  aggregate, 
except,  when.  1960,  1961. 

General  terms  not  restricted  where 
q>ecial  provisions  icat  particular 
cases.  1962. 

When  intent  evident  and  lawful,  can- 
not be  changed  by  resort  to  equity 
or  usage.  1963. 

Equity,  usage  and  law  suiH[)ly  inci- 
dent, when.  1964. 

What  is  meant  by  equity,  with  refer- 
ence to.  1966. 

What  is  meant  by  usage,  with  refer- 
ence to.  1966. 

What  is  meant  by  law,  with  reference 
to.  1966. 

Or  Wills: 

Intention  of  testator  ascertained 
without  departing  from  proper  sig- 
nification of  terms.  1712. 

Which  gives  effect,  prevails  over  that 
which  destroys  will.  1713. 

Ambiguity  as  to  legatee,  removed  by 
evidence  dehors  will.  1714. 

All  circumstances  used,  to  remove 
doubt  as  to  intent.  1715. 

Mistake  in  name  of  object  griven,  of 
no  moment,  when.  1716. 

Presimiption  in  favor  of  less  quan- 
tity, when  doubt  as  to  greater  or 
less.  1717. 

General  legacy  does  not  include 
things  acquired  after  death.  1718. 

G^enera)  legacy  does  not  destroy  par- 
ticular legacy.  1719. 

Terms,  past  and  present.  1720. 

Terms,  future.  1721. 

Terms  not  indicating  time,  refer  to 
date  of  will.  1722. 

Of  two  contradictory  dispositions, 
last  presumed  to  be  will  of  testator. 
1723. 

Op  Sale: 

Ambiguities  in  contract  construed 
against  vendor.  2474. 


Of  Leases: 

Duration,  when  not  agreed  ugtm^  \if 

the  month.  2685. 
Duration  of  leaae  of  predial  estate^ 

when  not  agreed  upon,  one  year 

2687. 

INVENTORY: 

Public,  d^ned.  1105. 

Must  be  taken  curator  of  absentee.  49. 

Must  be  taken  by  person  pat  in  pro- 
visional possession  of  property  of 
absentee.  66. 

Of  minor's  property  must  be  taken  hs 
natural,  tutor.  251. 

Of  minor's  property,  abstaraet  ofc 
must  be  recorded  in  mortgagv 
office.  321,  322,  323. 

Of  property  of  interdict  must  be 
taken  by  curator.  415. 

Of  property  of  int^xiict,  abstraet  of. 
must  be  recorded,  as  in  case  of 
tutorship.  415. 

Of  movables  and  immovables  in  poe- 
session  of  husband  may  be  re- 
quired by  wife  in  suit  for  separa- 
tion from  bed  and  board,  or  divoroa 
149,  151. 

Must  be  taken  by  usufructuary.  557. 

Must  be  taken  by  person  having  nee 
if  in  possession.  629,  630. 

Must  be  taken  by  person  having  habi- 
tation. 629. 

In  Succession: 

Should  include  what.  1106,  1109. 
Things  partly  owned  by  deceased  or 

as  deposit  should  be  included  in. 

1107. 
Debts  due  deceased  by  verbal  obliga- 
tion included  in.  1108. 
Witnesses  assisting  at,  must  be  males 

of  age  and  domiciliated  at  place 

where  taken.  1110. 
Must   be  returned  in  court  having 

jurisdiction.  1111. 
In  other  parishes.  1112. 
Of  succession  of  natural  father  be* 

fore  possession  given  natural  chil-* 

dren.  927. 
Surviving  spouse  called  to  succession 

of  other  not  put  in  i>osaession  imtfl 

after.  930. 
Of    vacant    succession.  1101,    llOS^ 

1108. 


1004 


Digitized  by 


Google 


GENERAL  INDEX. 


INVENTORY— Con«nt«^ 

Ordered  by  court,  to  demand  raising 
of  sealdy  when  no  one  presents  him' 
self.  1090. 

Counsel  appointed  to  absent  heirs 
must  attend  at  taking  of.  1661. 

Duty  of  testamentary  executor  to 
take.  1666,  1089. 

Heir  who  accepts  with  benefit  of. 

See  Benefit  of  Inventory. 

Judicial  partition  preceded  by.  1324. 

Inventory  taken  year  previous  to  par- 
tition may  serve  as  basis  of  parti- 
tion. 1325. 


IRRESISTIBLE  FORCE: 

Parent  may  claim  foundling  taken 
away  by  force.  213. 

Damages  not  recoverable  when  breach 
of  contract  caused  by.  1933  (2). 

Penalty  not  incurred  when  non-per- 
formance of  principal  obligation 
caused  by.  2120. 

Borrower  for  use  liable  for  loss 
caused  by,  when.  2899,  2900. 

Depositary  not  answerable  for  acci- 
dents caused  by.  2939. 

Innkeeper  not  liable  for  property 
taken  away  by.  2970. 

See  Accident. 

See  Fortuitous  Event. 


JOINT  OBLIGATIONS: 
See  Obugations. 

JUDGE: 

Defined.  3556  (17). 


JUDGMENT: 

Authority  of.  2286  (3),  2286. 

Of  adjudication  of  minor's  property 

to  parent,  mwtgage  resulting  from. 

3317. 
Mortgage  created  by  recorded.  3321 
Prescribed   by   lapse   of   ten  years. 

3547. 
Revival  interrupts  prescription.  8547. 
May  be  revived  by  citation  cm  defend- 

ant.  3547. 
See  Mortgage. 

JUDICIAL  MORTGAGE: 
See  Mortgage. 


JURY: 


In  expropriation  proceedings.  263r.- 
Manner  of  empaneling,  in  cases  of  ex- 
propriation. 1632. 
Verdict  of,  in  expropriation  proceed- 
ings, appealable  to  Supreme  Court 
1634. 


ISLANDS: 


In  beds  of  navigable  rivers  belong  to 
State,  in  absence  of  adverse  title 
or  prescription.  612. 

Formed  in  streams  not  navigable,  be^ 
long  to  riparian  owners.  513,  515. 

Formed  in  the  middle  of  non -naviga- 
ble streams,  how  divided.  514. 

See  Allu\ion. 


JEWELS: 


Wife  on  dissolution  of  marriage  may 
take,  how.  2369. 


JUST  TITLE: 
Ser  Title. 

JUSTICE  OF  THE  PEACE: 

May  celebrate  marriage.  103. 

Of  the  duties  of.  92. 

Family  meetings  may  be  held  before, 

285  to  291,  inclusive. 
May  affix  seals  and  take  them  off. 

1077  to  1093,  inclusive. 

KEEPERS  OF  BOARDING  HOUSi: 

See  Boarding  House  Keepers. 
See  Innkeeper. 


JOB: 


KEYS: 


See  Buildings. 
See  Undertaker. 


Delivery  of  movables  by  delivery  of 

2478. 
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LABORERS: 

On  plantations  must  work  the  term 

of  engagement.  2748. 
Discharging  without  cause.  2749. 
Leaving  without  cause.  2750. 

LAND: 

See  Immovables. 

LANDLORD: 
See  Lessor. 

LAST  SICKNESS. 

Charges  of,  privileged.  3191. 
Defined;    charges    of    which    enjoy 

privilege.  3199,  3200,  3201,  8202. 
How  settled,  by  the  judge.  3203. 
What  is.  3199. 

What  are  the  expenses  of.  3202. 
Expense  of,  privileged  on  movables 

and  immovables.     3191  (3),  3199, 

3252  (3). 
When  privilege  for  expense  of,  com- 
mences in  case  of  chronic  sicknesa 

3200. 
Privilege   for  expense   of,   does  not 

extend  beyond  year.  3201. 
Of  children,  privilege  for,  exists  on 

moivables     i^d     immoitibles     of 

father.  3204,  3262  (3). 
In  absence  of  contract,  expenses  of. 

may  be  fixed  by  court.  3203. 
Expenses  of,  must  be  paid  by  curatoi 

of  vacant  succession   as   soon  as 

possible.  1189. 
Doctor   and   minister   attending   at 

cannot     receive     donations     inter 

vivos  or  mords  causa,  except  when. 

1489. 


LAST  WILL: 

See  Testament. 


LAW: 


Defined.  1. 

Particular  definition  of  terms  of 
used  in  Code.  3556. 

Masculine  gender  comprehends  fem- 
inine. 3556  (1). 


Singular  number,  often  ^nployed  to 
designate  several.  3556  (2). 

Nature  of.  2. 

Customs  acquire  force  of,  how.  3. 

Must  be  promulgated.  4. 

In  force  throughout  State,  when  pro- 
mulgated. 5. 

Manner  of  promulgating.  6. 

Secretary  of  State  must  keep  regis- 
ter of.  6. 

After  promulgation,  ignorance  o£ 
cannot  be  alleged.  7. 

Prospective  only,  not  retrospective 
8. 

Cannot  impair  contract.  8. 

Binds  all  inhabitants.  9. 

Foreigners  bound  by.  9. 

Property  of  foreigners  subject  to.  & 
491. 

Form  and  effect  of  public  and  pri- 
vate written  instrument,  governed 
by  what.  10. 

Testaments  governed  by,  of  State 
where  made.  1596. 

Of  place  to  have  effect,  governs  ad 
passed  in  foreign  countries.  10. 

Of  place  of  execution  governs  foreign 
dispositions  mortis  causa  of  mov- 
ables. 10. 

People  cannot  by  agreement,  dero- 
gate from  force  of  law,  when.  11 

Benefit  of,  may  be  renounced,  when 
11. 

What  done  in  contravention  of  pro 
hibitory,  void,  nullity  not  formally 
directed.  12. 

LVTERPRETATION  OF: 

See  Interpretation. 

Repeal  of  : 

Entirely  or  partially.  22. 
Express  or  implied.  23. 
Express,  when.  23. 
Implied,  when.  23. 


Of  repealing  law,   does    not    revive 

first  law.  23. 
Agreements  have  force  of.  1901. 
At  time  of  default,  controls  legal  rate 

of  interest.  1940. 

As  TO  Contracts: 

Manifest  and  lawful  intent  of  par- 
ties, not  changed  by  resort  to 
1964. 
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XA  W — Continued. 

Supplies  what  incidents.  1964. 
2ileaning  of,  wiih  reference  to  sup- 
plying incidents.  1967. 


International,  regulates  captures  in 

war.  3425. 
Of  United  States,  governs  capture  of 

prize.  3425. 

Error  of  Law  : 
See  Error. 

LAW  CHAKGES: 

Defined.  3195. 

Privilege  of.  3191  (1),  3252  (2). 

Rules  respecting  them.  3196,   3198  j 

3237  (1). 
Costs  not  taxed  do  not  enjoy  privilege. 

3198. 
Rank  of  privilege.  3254. 

XEASE: 

A  real  obligation.  2015. 

A  general  provision.  2668. 

A  definition  and  essential.  2669,  2670, 

2671,  2672. 
Letting    of    things    and    letting    of 

labor.  2673,  2674,  2675. 

Letting  of  Things  : 

What  can  be  leased.  2678,  2679,  2680. 
2681. 

Letting  of  another's  property.  2682 

Form  of  lease.  2683. 

Duration  of  lease.  2684,  2685,  2687. 

Fifteen  days'  notice.  2686. 

Reconduction  of  predial  estate.  2688 

Reconduction  of  house  or  room.  2689 

Where  notice  to  vacate  reconduction 
cannot  be  claimed.  2691. 

Security  does  not  extend  to  the  re- 
conduction. 2690. 

How  lessee  is  ejected.  2713,  2686, 
2714. 

Dissolution  op  Lease: 

How  dissolved.  2727,  2728,  2729, 2730, 

2734. 
Not  dissolved  by  death.  2731. 
Nor  by  option  of  lessor.  2732. 
Nor  by  purchaser.  2733. 


Occupation  by  lessor.  2734. 

Where  it  is  agreed  that  in  case  of 
sale  possession  may  be  given.  2735, 
2739. 

Indemnification.  2736^  2737,  2738, 
2740,  2741. 

Purchaser  with  right  of  redemption 
cannot  eject  tenant  until  expira- 
tion of  term.  2742. 

Abatement  of  rent  for  accident.  2743. 

Xo  abatement  for  gathered  crop  un- 
less rent  is  payable  in  kind.  2743. 

Lessee's  Rights: 

May  make  necessary   repairs  wheui 

2694. 
May  cancel  lease  when.    2697,  2699, 

2700. 
Can    claim    damages  where    repair? 

consume  more  than  a  month.  2700 
May  abate  rent  for  quantity.  2701. 
Cannot  abate  rent  for  destruction  by 

ordinary  accidents.  2743. 
Cannot  abate  rent  for  gathered  crop 

except  when  rent  is  payable  in  kind. 

2744. 

Lessee's  Obugations: 

In  general.  2710. 

To  call  lessor  in  warranty.  2704. 

Must  use  premises  as  intended.  2711. 

Must  pay  rent  2712. 

Repairs  made  by  lessee.  2715,  2716. 

Must  return  property  in  same  state  as 

received.  2719,  2720. 
Liable  only  for  injuries  through  his 

fault.  2721,  2723. 
Liable  for  those  under  him.  2722. 
Must  protect  predial  property  from 

encroachment.  2724. 
Right  to  sub-lease.  2725. 
Right  to  remove  improvements.  2726 

Lessor's  Rights: 

To  cancellation  of  lease  on  destruc' 
tion  by  some  unforeseen  event. 
2697. 

Can  make  necessary  repairs.  2700. 

Pledge  or  privilege.  2705,  2706,  2707 
2708,  2709. 

Lessor's  Obligations: 

Obligations  arising  from  the  nature 

of  lease.  2692. 
Lessor's  guaranty.  2695,  2703. 
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Delivery  and  repairs,  etc.  2718,  2693, 

2717. 
Evictions.  2(>06. 
Destruction    by    unforeseen    event. 

2697,  2699. 
Cannot  make  alterations.  2698. 
Where    necessary    repairs    are    pro 

longed  must  pay  damages.  2700. 
Must  bear  all  the  real  charges.  2702. 


LEGACY: 

Divisions.  1605. 

Legacy  Under  L'mversal  Title: 

Defined.  1612. 

Duties  of  legatees.  1613,  1614,  1616 

Legatee  cannot  claim  the  Falcidian 

portion.  1616. 
In  what  manner  usufruct,  under  uni- 

vei-sal  title  must  contribute  debts 

586,  587. 

Particular  Legacy  : 
Described.  1625. 

Rights  of  Particular  Legatee  : 

Accessories  follow  legacy.  1636. 

Accessory  described  and  defined. 
1G37. 

Rij?his  conferred  at  date  of  death 
:G26. 

('(•nflict  of  legacies.  1635. 

Costs  to  be  charged  to  succession. 
1632. 

Compensation ;  legacy  not  in  compen- 
sation of  a  debt.  1641. 

Delivery  need  not  be  asked,  when. 
1627. 

Executor  who  is  legatee  can  retain 
legacy.  1628. 

Extinguishment  by  loss  of  object 
1646. 

Heirs  bound  for  legacy.  1633. 

Indeterminate  legacy;  quality  may  be 
average.  1640. 

Interest  runs  from  date  of  death. 
1631. 

Legacy  of  thing  belonging  to  another. 
1639. 

Legatee  not  liable  for  debts  of  a  suc- 
cession. 1642. 


Mortgage  prior  to  legacy.  1638. 
Mortgage   (legal)   to  secure  legacy. 

1636. 
Particular    legacy   preferred  to  all 

others.  1634. 
Usufruct  given  by  testator  prior  to 

legacy.  1638. 

Duties  of  Particular  Legatee: 

Bound  to  restore  fruits  v^en.  1629. 
Must  demand  delivery.  1630. 

Uxn-ERSAL  Legacy: 

Defined.  1606. 

When  he  is  seized  of  right.  1609. 

When  the  heirs  have  been  disinher- 
ited, universal  legatee  is  seized. 
1610. 

When  he  must  demand  delivery  from 
heirs.  1607. 

When  he  has  enjoyment  from  date  of 
death.  1608. 

When  enjoyment  runs  from  judicial 
demand.  1608. 

When  he  is  bound  for  charges.  1611 

LEGAL  MORTGAGE: 
See  Mortgage. 


LEGATEE: 
See  Legacy  : 

LEGITIMACY: 

Child  bom  during  marriage  pre- 
sumed legitimate.  184. 

Child,  cannot  be  disowned  by  alleged 
impotence  of  husband.  185. 

Child,  cannot  be  disowned  for  adul- 
tery, except  when.  186. 

Presumption  of,  ceases  when  birth 
before  one  hundred  and  eightieth 
day  after  marriage.  186. 

Of  child  bom  before  one  hundred  and 
eightieth  day  after  marriage  can- 
not be  contested,  when.  190. 

Presumption  of,  ceases  wh^i  birth 
three  hundred  days  after  (Hssolu* 
tion  of  marriage.  187. 

Presumption  of,  ceases  when  bii4 
three  hundred  days  after  sentence 
of  separation,  except  when.  187, 
188. 
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Voluntary  separation  does  not  affed 

presiunption  of.  IbS. 
As  affected  by  remoteness  of  husband 

189. 
Right  of  husband  to  contest,  must  be 
.    exercised  when.  191. 
Time   allowed   heirs   of   husband   to 

contest.  192. 


LEGITIMATION: 

By  substHjuent  marriage,  how.  198. 
Incestuous  and  adulterous  offspring 

cannot  be  legitimated.  198. 
Right  of  children  legitimated  by  sub- 

sequent  marriage.  199. 
Mode  of  legitimating  natural  child 

200. 
Natural  child  may  be  legitimated  by 

either  parent,  except  when.  200. 
Defeased    children    may    be    legiti' 

mated.  201. 
Of  deceased  children,  issue  benefited 

by.  201. 

LEGITIME: 

Its  provision  as  to  children.  1493. 
As  to  father  and  mother.  1494,  903. 
Forced  heirs.  1495. 
Where    there    are    no    children    and 

father  and  mother  are  dead.  1496. 
Donor   must   reserve   a   subsistence. 

1497. 
Renunciation  of  a  child  does  not  de- 
crease the  legitime.  1498. 
Where  there  is  a  usufruct  or  annuity, 

heirs  have  a  right  to  abandon  the 

ownership.  1499. 
Annuity  or  usufruct  to  a  descendant 

which  heirs  consent  to,  cannot  be 

reduced  to  legitime.  1500. 
How  legitime  may  be  given  to  one  or 

more  of  children.  1501. 
Conflict  between  legatee  and  heir  on 

a    disposition    exceeding   legitime. 

1503. 
See  Disposable  Portion. 

LESION: 

In  Partition: 

Rescission  of  partition  on  account  of, 
when.  1398. 
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Rescission  of  partition  on  account  of, 

where  minors,  etc.,  are  interested 

and  all  formalities  of  law  fulfilled. 

1399. 
Rescission  of  partition  on  account  of, 

where  minors,  etc.,  are  interested 

and  all  formalities  have  not  been 

fulfilled.  1400. 
Lesion  in  partition  must  be  to  what 

extent.  1861  (1). 
Prescription  of  action  of  rescission  of 

partition  for.  1413. 
This      prescription      runs      against 

minors  as  well  as  persons  of  age.. 

when.  1414. 

In  Contracts  : 

Lesion  in,  defined.  1800. 

Lesion  in  sales  must  be  to  what  ex- 
tent. 1861  (2). 

Can  be  alleged  by  persons  of  full  age 
only  in  sales  of  immovables.  1862 

What  are  immovables.  1862. 

Cannot  invalidate  judicial,  etc.,  sales 
even  in  case  of  minors.  1869. 

Lesion  need  not  be  alleged  to  invali- 
date contracts  of  minors.  1866. 

Contracts  of  minors  made  in  pre- 
scribed form  of  law,  relievable  on 
proving  simple  lesion.  1867. 

But  when  the  formalities  of  law  for 
alienation  or  partition  have  been 
fulfilled,  acts  have  same  force  as  of 
persons  of  full  age.  2231,  1868. 

In  judicial  sales,  etc.,  same  rule  ap- 
plies. 1866,  1869. 


How   actions   on   account   of   lesion 

conducted.  1870. 
Value  at  time  of  contract  is  rule  to 

ascertain.  1871. 

As  TO  Minors: 

Minors  not  relievable  in  every  case — 
simple  lesion.  1864. 

Minors  emancipated,  relievable  only 
as  persons  of  age.  1865. 

If  a  minor  declare  himself  of  age,  no 
bar  to  action  of  lesion.  1872. 

Minor    in    business,    cannot    claim 
2225. 

Engagements  of  minors  in  marriage 
contract  cannot  be  rescinded  for 
when  made  with  consent  of  those 
whose  consent  is  necessary  to  mar- 
riage. 2226. 
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Minor  cannot  rescind  for,  when  he 
has  ratified  after  majority.  2228. 

Ik  Sales; 

Vendor  aggrieved  more  than  half  the 
value,  cannot  be  estopped  from 
claiming  rescinsion.  2589. 

I^esion  beyond  moiety,  how  estimated. 
2590. 

Purchaser  in  case  of  lesion  may  re- 
store, or  make  up  difference.  2591. 
See  1877. 

In  rescission  purchaser  must  restore 
fruits  and  profits.  2592,  1878. 

Seller  must  repay  money  and  inter- 
est. 2592,  1878. 

In  action  to  rescind  sale  for  lesion 
purchaser  may  elect  to  rescind  or 
pay  difference.  1877.    See  2591. 

In  rescission,  purchaser  must  restore 
property  and  profits.  1878,  2592.. 

In  rescission  seller  must  repay  money 
and  interest  and  inH)Povement8 
1878,  2592. 

In  rescission,  purchaser  accountable 
for  injuries.  1879. 

In  Rescission: 

The  judge  must  determine  differen- 
ces. 1880. 

Prescriptioin  in  actions  of  lesion 
2595,  1876.     See  1413. 

Simple  lesion  will  authorize  rescis- 
sion against  all  engagements; 
minors.  2222. 

When  caused  by  fortuitous  event 
does  not  warrant  action  of  rescis- 
sion. 2223. 

Rescission  for  lesion  beyond  moiety 
does  not  take  place  in  favor  of  pur- 
chaser. 2593. 

Nor  against  sales  of  movables  anci 
produce.  2594. 

Nor  in  succession  sales  to  strangers, 
2594. 

Xor  judicial  sales.  2594,  1869.      . 

Prescription  not  suspended  by  delay 
granted  for  redemption.  2596. 

Seller  in  rescission  for,  must  resume 
possession  of  thing  as  it  is.  2597. 

Buyer's  responsibility  extends  to 
what.  2597. 

Buyer  entitleil  to  improvements. 
259v^. 


Buyer  may  retain  posaessicm  till  re- 
storation of  price  and  expense 
2599. 

In  ExcH-OfGE: 

Rescission  for  lesion  allowed,  when. 
2665,  2666. 


LESSEE: 

Defined.  2677. 

Right  of,  to  deductions  from  rent  in 

case  of  repairs.  2700. 
May  claim  abatement  of  rent  when 

premises  of  less  extent  than  r^re- 

sented.  2701. 
May   sue    trespassers    for  damages. 

2703. 
Suits  against ;  call  in  warranty.  2T0t 
Pr<^)erty  of,  not  subject  to  lessor's 

privilege.  2705.  * 

Obligations  of.  2710. 
Must    use   thini?,    in  what  manner. 

2711. 
Expulsion  of,  for    non-payment  of 

rent.  2712. 
Ejectment,  proceedings.  2713,2714. 
Repairs  due  by.  2715,  2716. 
Reimbursed  expenses  of  repairs  caose 

by  accident  or  decay.  2717. 
Delivery  of  things,  when  inventory 

made.  2719. 
Presumed  to  have  received  things  in 

good    order,  when    no    inventory 

made.  2720. 
Liability  of.  for  injuries.  2721, 2i2i. 

2723. 
Must  notify  lessor  of  encroachments. 

2724. 
May  sublease  or  transfer  lease.  2725. 
May  remove  improv^m^its  and  addi- 
tions, except  when.  3726. 
Death  of,  does  not  terminate  lease. 

2731. 


LESSOR: 

Defined.  2677. 

Warranty  of.  when  property  of  an- 
other leased.  2682. 

Obligations  of,  from  nature  of  coo- 
tract.  2692. 

Must  deliver  thin^  in  good  cafci^- 
tion.  2693, 
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Must  make  necessary  repairs.  2693. 
When  lessor  neglects  or  refuses  to 

make  necessary  repairs.  2694. 
Warranty  against  vices  and  defects. 

2695. 

Liability  of,  in  case  of  eviction.  2696. 

Not  liable  for  accidental  destruction 
of  thing.  2697. 

Cannot  make  alterations  during  lease 


May  make  indispensable  repairs;  de- 
duction from  rent.  2710. 

Bears  annual  charges  in  absence  of 
agreement.  2702. 

Does  not  warrant  against  disturb- 
ances by  trespassers.  2703. 

May'  be  called  in  warranty  to  defend 
suits,  when.  2704. 

Privilege  and  pledge.  2706,  2706, 
2707,  2708. 

Privilege  and  pledge  continues  as  to 
lessee  15  days  after  removal.  2709. 

Ejectment  proceedings.  2713,  2714. 


LETTERS: 

Of  tutorship^  when  issued.  335. 
Tutor  cannot  administer  before  issu- 
ance of.  335. 
See  Counter  Letter. 


LETTING  AND  HIRING : 

See  Buildings,  Lease,  Uxdertaker. 


LEVEES: 


Privileges  for  repairing.  3249. 
Levees  constitute  the  **bank''  of  a 
river.  457. 

Usufructuaries  not  bound  to  recon- 
struct levees.  572. 
But  must  repair  levees.  678. 


LIABILITY: 
See  Damages. 


LIBEL  AND  SLANDER: 

See  notes  to.  2315. 

Slander  of  testator^s  memory.  1711 

Prescription  of.  2315,  3537, 


LICITATION: 

When  resorted  to.  1339,  1340. 
See  Auction. 


LIEN: 

See  Privilege. 

LIGHTS: 

Defined.  715. 

Urban  servitude.  711. 

Two  kinds  of  servitudes  of.  716. 

LIMITS: 

Defined.  826. 

Adjacent    proprietors    may    compel 

each  other  to  fix.  823,  824. 
Action  of,  derived  from  same  source 

as  action  of  partition.  824. 
Action  of,  imprescriptible.  825. 
Fixing  of,  takes  place  between  whom 

827. 
When  two  estates  are  separated  bj 

public  road  or  water  course.  828. 
Action    of,    may    be    instituted    by 

owner    or    person    possessing    ar 

owner.  829. 
Action  of,  may  be  instituted  by  usu 

fructuary.  830. 
Lessee  cannot  bring  action  of.  831. 
Fixing  of,  may  be  conducted  by  con- 
sent extra  judicially,  except  when. 

832. 
Fixing  of,  must  be  done  by  swore 

surveyor  of  State.  833. 
Surveyor  must  make  proces  verbal  in 

presence  of  two  witnesses.  833. 
Surveyor  must  notify  parties  to  be 

present.  834. 
Surveyor  may  demand  titles  from 

parties.  835. 
Surveyor  must  not  set  up  boundaries 

till  completion  of  work.  836. 
Opposition  of  parties  to  surveyor's 

lines.  837. 
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Parties  referred  lo  court  when  oppo- 
sition made  to  surveyor's  lines, 
837. 

Owner  cannot  fix  without  previous 
notice  to  adjacent  owner.  838. 

Parties  do  not  lose  right  of  resorting 
to  court  by  not  making  opposition. 
839. 

Action  of,  must  be  brought  in  juris- 
diction where  land  situated.  840. 

Court  appoints  surveyor  to  inspect 
premises.  841. 

Action  of,  against  several  co-proprie- 
tors continues  despite  alienation 
and  division  inter  se.  842. 

In  fixing,  reference  must  be  had  to 
ancient  titles,  except  when.  843. 

When  owner  alienates  one  of  two  es- 
tates held  by  him,  limits  assigned 
by  him  consulted.  844. 

WTien  there  are  no  titles^  possession 
governs  determination  of.  845. 

Determination  of,  when  parties  claim 
under  primitive  concessions.  846. 

Determination  of,  when  parties  claim 
under  simple  acts  of  sale,  derived 
from  common  proprietor.  847. 

Determination  of,  when  parties  de- 
rive title  from  different  proprie- 
tors. 848. 

Determination  of,  when  one  title 
mentions  extent  of  land  and  othei 
title  is  silent.  849. 

Equality  basis  of  determination  of, 
in  absence  of  proof  as  to.  850. 

Determination  of,  when  titles  call  for 
greater  or  less  extent  of  land  than 
that  to  be  bounded.  851. 

Extended  by  possession  of  thirtj 
years.  852. 

Error  of  surveyor  may  always  be  rec- 
tified, except  when  prescription  has 
run.  853. 

Sale  from  boundary  to  boundary. 
854,  2495. 

Liability  of  person  who  removes  or 
pulls  up.  855. 


LTXEX  A^T)  CLOTHES: 

Widow  entitled  to  without  formality 
at  dissolution  of  marriage.  2416. 

Of  widow,  not  inventoried  along  with 
effects  of  community.  2416. 


Of  lessee  and  that  of  wife  and  family, 

not   subject    to    lessor's  pri?ilege. 

2705. 
Wife    may   take    clothes   settled  as 

dowry,     under     what    obligation. 

2369. 
Wife  has  right  to  charge  succession 

of  husband  with  mourning  dresses. 

2374. 


LITIGIOUS  RIGHTS: 

Defined.  2653,  3556,  No.  18. 
How    debtor    may    release    himsdf 

where  litigious  right  is  sold.  2654 
Purchase  of,  by  court  officers,  atto^ 

neys,  etc.  2447. 


LOAN: 

Division  and  subdivision.  2891,  2893. 

Loan  for  Use  : 

Defined.  2893. 

Essentially  gratuitous.  2894. 
Lender  remains  owner.  2895. 
What  may  be  so  loaned.  2896. 
Obligation  heritable  except  where  it 
is  personal.  2897. 

Obugatiox  op  Borrower  for  Use: 

Preservation.  2898. 

Liable  for  loss.  2899. 

Joint     borrowers    liable    in    soU(h. 

2902,  2905. 
Destruction  by  chance.  2900. 
Effect  of  fixing  the  value  before  the 

loan.  2901. 
Cannot  keep  in  compensation.  2903. 
Cannot    recover    for    disbursements 

made  in  order  to  use.  2904. 
Can  recover  for  disbursements  made 

for  preservation.  2908. 

Obligations  op  Lender  for  Use: 

Cannot  usually  recover  before  ex' 
piration  of  term  of  loan.  2906, 2907. 

Must  pay  for  some  extraordinary  dis- 
bursement made  for  preservation. 
2908. 

Liable  for  injury  resulting  from  de- 
fects of  which  he  had  knowledge. 
2909. 
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LOAN — Continued, 
Loan  for  Consumption: 

Defined.  2910. 

Destruction,  whose  loss.  2911. 

What  may  be  loaned.  2912. 

Must  return  same  amount  in  borrow- 
ers' value.  2913. 

Except  where  bullion  is  loaned.  2914. 

Where    provisions    are    lent,    same 
quantity  and  quality  must  be  re- 
turned. 2915. 
Obligation  of  Lender  for  Consump- 
tion: 

Lender  responsible  for  vices.  2916. 

Lender  cannot    claim    thing  at  will 
unless  agreed.  2917,  2918. 

Obligation  of  Borrower  for  Consump- 
tion: 

Where  no  term  is  fixed  should  pay  as 

soon  as  able.  2919. 
How  contract  is  to  be  executed. 

2921,  2922. 


Loan  on  Interest  : 
See  Interest. 

LOSS: 

Liability  for: 
See  Damages. 


LOTS. 


Formation    of,    to    effect  partition, 
1364. 


LUCRATIVE  TITLE: 
See  Title. 

LUMP: 

Sale  by.  2459. 

LUNATIC: 

See  Interdiction. 
See  Insane  Person. 


MADNESS: 

See  Interdiction. 
See  Insane  Person. 


MANDATE: 

Procuration  or  letter  of  attorney, 
defined  and  described.  2985,  2986. 

Object  must  be  lawful.  2987. 

Acceptance,  how  made.  2988,  2989, 
2900. 

Is  gratuitous.  2991. 

Form  of  Mandate: 

Authentic  act,  private  act  or  verbal. 

2992. 
Space  for  agent  may  be  left  blank. 


General  or  special.  2994,  2995. 
General  power  only  permits  adminis- 
tration. 2996. 

Express  and  Special: 

When  power  must  be  express  and 
special.  2996,  2997. 

Power  to  compromise  does  not  in- 
clude power  of  submitting  to  ar- 
bitration. 2998. 

To  receive,  includes  to  receipt  for. 
2999. 

Women  and  minors  can  be  appointed 
agents.  3001. 

Power  presumed  from  vocation.  3000. 

How  Mandate  Is  Extinguished  : 

In  general.  3027. 

How  and  when  revoked.  3028. 

Notice  to  third  persons.  3029. 

The  effect  of  appointing  a  new  agent. 

3030. 
Death    of    principal;    ignorance    of 

agent.  3032,  3033. 
Heir  should  inform  agent  of  death 

of  principal.  3034. 

Rights  of  Mandatary  : 

To  be  rehnbursed.  3022,  3023,  3024. 
Mandatary  entitled  to  interest.  3025 
Principals  bound  in  solido  to  agent 


1018 


Mandatary  may  renounce  his  powei 
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MANDATE— Co/ifmued 
Duties  of  Mandatary: 

Bound  to  execute  what  he  has  under- 
taken.   3002. 

Unfaithfulness,  fault  or  neglect.  3003. 

Must  render  an  account.  3004. 

And  account  for  everything  received. 
3005. 

Owes  interest  for  money  appropri- 
ated. 3015. 

Good  intention.  3006. 

Responsible  for  substitute.  3007, 
3008. 

Responsible  for  renouncing  power. 
3031. 

May  repudiate  substitute.  3009. 

Exceeding  His  Authority  : 

3011,  3012,  3010,  3013. 
Two  or  more  mandataries  liable  in 
solido,  3014. 

Broker  or  Mandatary  of  Both  Par- 
ties: 

Defined.  3016. 
His  duties.  3017. 
His  obligations.  3018,  3019. 
Money  brokers  governed  by  commer- 
cial law.  30. 

Principal  Duties  of: 

To  execute  agent's  engagement.  3021. 
To  reimburse  agent.  3022,  3023,  3024. 
Owes  agent  interest  for  disbursement 

3025, 
Two  or  more  principals  are  bound  tj 

agent  in  solido.  8026. 


MANUAL  GIFT: 

Not  subject  to  any  formality.  1639. 
By  parent,  or  ascendant,  not  collated 

1246. 
See  Deuvery. 
See  Donations. 


MANURE: 

Lnmovable  by  destination,  when.  468 


MARK: 


Person  executing  authentic  act,  who 
cannot  sign,  must  affix.  2234. 
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MARKET  OVERT: 

Stolen  property  purchased  in.  3507^ 

MARITAL  FOURTH: 
See  Marital  Portion. 

MARITAL  PORTION: 

Of  surviving  spouse  in  necessitous- 
circumstances,  defined.  2382. 

MARRIAGE. 

A  civil  contract.  86. 

How  far  law  prescribes  in  regard  to.- 

87. 
Laws  determine  period  of  capacity 

to  contract.  34. 
To  be  valid,  must  be  contracted  and' 

solemnized  according  to  forms  ol- 

laws.  88. 
Endures  until  death^  except   when. 

89. 
Damages  for  breach  of  promise  of, 

largely  left  to  discretion  of  judg^ 

or  jury.  1934  (3). 

How   Ck)NTRAOTED   OR  MaDEI 

Requisites  of,  valid.  90. 
Consent  must  be  free,  91. 
Consent  not  free,  when.  91. 
Ministers    and    magisjti^tes   cannot- 

celebrate  marriage  of  males  under 

age  of  14,  females  under  age  of 

12.  92,  34. 
Second    marriage    prohibited    until 

first  dissolved.  93. 
Between    relations    in    direct    line» 

when  prohibited.  94. 
Between  relations  in  collateral  line,^ 

when  prohibited.  95. 
Between  persons  of  color,  prohibited 

94. 
General  abolition  of  previous  impedi- 
ments to.  96. 
Minor  must  have  consent  of  parental . 

surviving  parent  or  tutor.  97, 112- 
Proof  of  such  consult  furnished  to 

officer  celebrating.  97. 
Proof  of  majority,  furnished  officeix 

celebrating.  98. 
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MARRIAGE— Con^mwed 

Celebration  of  Marruqe: 

License  granted,  by  whom.  99. 
License  can  only  be  granted  in  parish 

where  one  of  parties  has  domicile 

100. 
Applicant  for  license,  must  give  bond 

conditioned   against   impediments. 

101. 
Who  may  celebrate.  102, 103. 
Celebrant  must  have  special  license 

to  celebrate.  104. 
Witnesses  of.  105. 
Act  of,  how  executed.  105. 
Suspension  of,  by  opposition.  106. 
Opposition  to,  when  heard.  107. 
Any  person  may  make  opposition  to. 

108. 
By  procuration,  prohibited.  109. 

NuLUTY  of: 

For  want  of  free  consent.  110. 

At  instance  of  one  whose  consent  is 
not  free,  110. 

For  mistake  in  person,  who  can  ap- 
ply for.  110. 

Cohabitation  after  recovering  liberty 
cures  want  of  consent.  Ill,  1855. 

Cohabitation  after  discovery  of  mis- 
take cures  nullity.  Ill,  1855. 

Of  minors  without  parent's  consent 
cannot  be  annulled.  112. 

When  parties  related  to  each  othei 
in  direct  descending  line.  94, 113. 

When  parties  are  brother  and  sister 
95,  113. 

When  parties  are  uncle  and  niece. 
95,  113. 

When  parties  are  aunt  and  nephew. 
95, 113. 

When  parties  are  white  and  colored. 
94,  113. 

When  third  person  and  State  having 
pecuniary  interest,  through  attor- 
ney general,  may  apply  for.  113, 
114. 

Abolition  of  causes  of,  existing  under 
ancient  law.  115. 

Innocent  party  to  second  marriage, 
may  sue  for  annulment.  116. 

Declared  null  produces  civil  effect? 
as  to  parties  or  party  in  good  faith 
and  children.  117, 118. 


DlSSOLUTIOX  OF : 

By  death.  136  (1). 

By  divorce.  136  (1).     See  Divorce. 

When,  declared  null.  136  (1). 

When  another  marriage  contracted 
upon  absence.  136  (1). 

Separation  from  bed  and  board  does 
not  cause.  136.  See  Separ^vtioh 
FRO^t  Bed  a^d  Board. 

Wife  prohibite<l  from  re-marrying  till 
expiration  of  ten  months  from  dis- 
solution. 137. 


MARRLA.GE  CONTRACT: 

Form  of.  2328. 

Ordinary  agreements  of.  2331. 

Husband  and  wife,  cannot  by,  dero- 
gate from  legal  power  of  husband 
over  wife  and  children.  2327. 

Nor  from  rights  granted  to  surviving 
husband  or  wife,  by  title  VL  2327. 

Law  regulates  marriage  only  in  de- 
fault of.  2325. 

Community  of  acquets  and  gains  ex- 
ists without.  2332. 

May  be  modified  or  abrogated.  2332. 

Not  alterable  after  marriage.  2329. 

Minor  capable  of  marriage  may  make. 
2330. 

Property  distinctions  caused  by.  2333. 

Separate  property  and  common  prop" 
erty.  2334. 

Dotal  and  paraphernal  property.  2335 

Right  of  parties  to  give  and  receive 
donations  by  marriage  contract. 
2336. 


MARRLiGE  PORTION: 
See  Dowry. 

MARRIAGE  SETTLEMENT: 
See  Dowry. 

MARSHALLING  ASSETS: 
See  Discrssiox,  3403. 

MASON: 

See  Undertaker. 
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MASTERS  AND  INSTRUCTORS: 
See  Teachers. 

MASTER  AKD  SERVANTS: 


Right  owner  of  soil  to  retain  materi- 
als of  another,  when.  607. 

Right  of  owner  of  soil  to  retain,  whcD 
construction  has  been  made  with, 
by  another.  508. 


General  Pro\isions: 

Only  one  class  of,  viz:  free  servant, 

162. 
Free  servants,  defined.  163. 
Governed  by  special  laws.  165. 
Servants  who  hire  their  services.  164. 
Servants  who  sell  their  services.  164. 
Time  of  engagement  of  minors.  166. 
Five-year  limit  of  service  of  majors. 

2746,  167. 
Contracts    made    with,    in    foreign 

countries,   reduced   to   five  years, 

168. 

Apprentices  : 

Apprentice,  defined.  164. 

Power  of  parents  to  apprentice  child. 

220. 
Duties  and  rights  of.  169. 
Specific  performance  of  contract  of. 

170. 
Rescission  of  contract  of.  170. 
Rescission  of  contract  of  for  abuse  oi 

absconding.  171. 
Dissolution     of     apprenticeship     by 

death  of  master.  172. 
When  heir  of  master  can  continue 

the  contract.  172. 
Correction  of  apprentice.  173. 


Master  may  bring  action  for  the 
beating  or  injur>'  of  a  servant.  174. 

Master  may  justify  an  assault  in 
defence  of  a  servant.  175. 

Servant  may  justify  an  assault  in 
defence  of  his  master.  175. 

Master  responsible  for  offences  and 
quasi-offences  of  servants.  2320, 
176. 

Master  responsible  for  things  thrown 
from  his  house.  177. 

Master  may  discharge  servant  with- 
out cause.  2747. 


MATERIALS: 

Considered    as    immovable  or  mov- 
able, when.  476. 
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MATERNAL  DESCENT: 

Illegitimate  children  may  prove.  212. 

MENACE: 

See  Violence. 

MERCHANDISE: 

See  Carrier. 
See  Shipping. 

METES  AND  BOUNDS: 

See  Sales  Br.  854,  2494,  2495. 
SeeLiMrrs. 

MINES: 

Already    opened,    enjoyment    of,  by 
usufructuary.  552. 


MINISTERS: 

Cannot  receive  donations  and  lega- 
cies in  last  illness.  1489. 
May  celebrate  marriages.  102. 


MINORS: 
General  Provisions: 

Who  are  minors.  37,  35. 

Incapacity  to  contract.  1782.  Ex- 
ceptions, see  Emancipation,  1785 

Contract  with  tutor.  1790. 

Contract  with  minor  voidable  not 
void.  1791. 

Donations  mortis  causa  by  minors. 
1477,  1478. 

Donation  inter  vivos  by  minors.  1476. 
1747,  1748,  2330. 

Marriage: 

Of  minors.  97,  98. 
When  valid.  112. 
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Disinherison     therefor.     1621.     See 

1622. 
Offences  and  quasi-offences  of.  2318. 

Witness,  Incapacity  of  Minors  as — 

In  wills.  1591. 

In  inventory.  1110. 

In  authentic  acts.  2234. 

^Mandatary  : 

May  act  as.  3001. 

But  not  as  tutor.  302. 

Or  as  testamentary  executor.  1665. 

Lesion  Simple: 

Minors  relievable,  when.  1864  et  seq. 
When  not.  1868  et  seq. 
Prescription  against.  3522,  3541. 

Of  Tutorship: 

When  it  exists.  246. 
Different  kinds  of  tutorship.  247. 
Tutorships — how    they    take    place. 
^   248. 
Tutor  accountable.  249. 

Tutorship  by  Nature: 

Father  during  marriage  administers 

(is  not  tutor).  221. 
WTien  administration  ceases.  221. 
Extent  of  his  accountability.  222. 
Upon  dissolution  of  marriage,  who. 

250. 
Duties  of.  251. 
Child  unborn — curator — under-tutor. 

252. 
Mother  refusing  to  accept,  her  duty. 

253. 
Her  rights.  253. 
Tutor's  rights.  253. 
Tutrix  remarrying,  consequences  of. 

254. 
Tutrix  remarrying,  consequences  of 

as  to  husband.  254,  3316. 
Tutrix  remarrying,  husband  co-tutor 

—his  liability.  255. 
Natural  child.  256. 

Tutorship  by  Will: 

By  whom  and  how  constituted.  257, 
219. 

Mother  remarrying,  when  cannot  ap- 
point. 268. 
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After  divorce,  who  cannot  appoint 

258. 
Appointee  need  not  accept;  effect  of 

such  refusal.  259. 
When  judge  may  refuse  to  confirm. 

269. 
Of  natural  child,  acknowledged.  270. 
Appointment  of  several,  effect  of.  262. 

Tutorship  by  Effect  of  Law  : 

Who,  when,  and  how  appointed.  263. 
If  more  than  one  ascendant>  male 

264. 
If  more  than  one  ascendant  of  samQ 

sex.  265. 
Grandmother.  266. 
Collaterals.  267. 
Collateral  refusing,  when  and   how 

responsible.  268,  310. 
Relations,  who  meant  by.  269. 
See  Emancipation. 
See  FAHHiY  Meeting. 

Dative  Tutorships  : 

When  and  how  appointed.  270. 
Foundling,  or  child  abandoned.  272. 
Tutor  ad  hoc,  313,  1369. 
Under-Tutor  : 

When  appointed.  273. 

His  duty.  274,  275 

His  duty  as  to  family  meetings.  276. 

277. 
Obligation  to  see  that  the  records  of 

tutor's  mortgages    are   made.  278, 

324,  3331. 
His  duty  when  tutorship  vacant.  279. 
Duties  end.  280. 
Under-tutor  ad  hoc,  222. 

Family  Meetings: 

How  composed.  281. 

Relations,  how  selected.  282. 

By  whom  appointed.  284. 

When  held,  and  citations.  285. 

Penalty  for  failure  to  attend.  286. 

When  officer  may  appoint.  287. 

Effect  of  notice.  288. 

Oath.  289. 

Adjournment.  290. 

Proces  verbal  and  homologation.  291. 

Cases  which  dispense  or  excuse  from 

the    tutorship    persons    excused— 

officers,  etc.  292. 
Effect  of  becoming  tutor,  subsequent 

to  taking  office.  293. 
How,  where,  tutorship  prior.  294. 
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W^OB,^- Continued, 

What  relations  or  connections  may 

refuse.  268,  295. 
What  age  authorizes  refusal    296. 
What  age  authorizes  resignation.  297. 
Infirmity,  when.  297,  302. 
Other  tutorship,  when.  298. 
Excuses,  when  and  how  offered.  299. 
Provisional  administration.  300. 
Father  not  excused.  301,  306. 

iNCAPAaxY,  ExcLUSiox,  Depeivation: 

Who  cannot  be  tutors.  302. 

Who  may  be  excluded  or  removed. 

303,  304. 
Father,   what   causes   applicable   to. 

305. 
As  to  under-tutor.  306. 

At  the  Appointment,  Recognition  and 
Confirmation  of  Tutors: 

By  whom  made.  307. 
Who  must  apply.  308,  309. 
Penalty  for  failure  to  apply.  810. 
Prescription  of  action.  311. 
Tutor  ad  hoc,  313,  1369. 
Absence  of  tutor.  314,  358. 

Obugations  and  Duties  of  Tutors  : 

Tutorship  a  personal  trust  315. 

Tutorship  begins.  336. 

Oath.  334. 

Inventory.  316. 

Security— when  and  what.  317,  318. 

May  be  increased.  318. 

Must  be  recorded.  319. 

When  dispensed  with.  320. 

Tutor  by  nature,  recording  certificate. 

321. 
Legal  mortgage.  322,  323,  3331. 
Special  mortgage,  how  and  by  whom 

given.  325  et  aeq. 
Special  mortgage,  sale  of  property 

subject  to.  333. 
Letters  of  tutorship.  335. 

Admlinistration  of  Tutor: 

Begins.  336,  336. 
Movables,  sale  of.  338. 
Movables,  advertisement.  341. 
Movables,  appraisement.  342. 
Lnmovables,  alienation  or  mortgage 

of.  339,  346. 
Formalities  family  meeting.  340. 
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Formalities  advertisement.  341. 

Formalities  appraisement.342. 

Common  property,  adjudication  to 
parent.  343. 

Common  property,  special  mortgage. 
344. 

Plantations,  the  way  to  be  worked. 
346. 

Investment  of  minor's  property.  347 
et  seq. 

Tutor's  commissions.  349. 

Education  and  maintenance  of  minor. 
350. 

Tutor  may  appoint  mandatarj-.  351. 

Successions  need  not  be  specially  ac- 
cepted. 352,  354. 

Tutor  cannot  borrow;  exceptions. 
354. 

Insurance  of  property.  355. 

Account,  annual.  356. 

Account,  final.  357. 

Account,  expense  of.  359. 

Account,  interest  and  balance.  360. 

Agreement  between  tutor  and  ward. 
361,  1790. 

Tutor  about  to  leave  State.  358. 

Action  by  minor  against  tutor.  S62. 

Administration.364. 

Tutors  may  sue  for  partition.  1312. 

Tutors  may  defend  suits  for  parti- 
tion. 1314. 

Foreign  guardians  and  their  admin- 
istration. 363. 

Removal  of  property  from  State.  364. 

EMAXaPATION : 

What  domicile,  before.  39. 
Kinds  of.  365. 

With  Power  of  Administration  : 
When  and  how.  366,  367. 
Authority    of    parent    unnecessary, 

when.  368. 
Account  of  tutorship.  369. 
Eight  of  administration,  etc.,  c(m- 

ferred.  370. 
To  what  etent  minor  may  obligate 

himself.  371. 
Not  relievable  for  simple  lesion.  372. 
Cannot  alienate  or  mortgage.  373. 
Cannot  make  donation  inter  vivo^ 

374. 
Appearance  in  court.  376. 
Public  merchant  376. 
Emancipation    revoked,    when    and 

how.  377. 
Emancipation  revoked,  effect  of.  378. 
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MINORS— Con/iwMec?. 

Kv  Marriage: 

By  right.  379. 

Appearance  in  court.  380. 

Account  and  settlement  by  tutor.  381. 

Acts  without  curator.  382. 

Eraancipation  irrevocable.  383. 

Rights  and  obligations  same  as  in 
emancipation,  with  power  of  ad- 
ministration. 384. 

Fill  EMAxaPAXiox: 

When  and  how.  385. 
Judgment  of,  necessary.  386. 
Consent  of  parent.  387. 
Expenses  of.  388. 


MONEY: 

Sale  or  gift  of  house  with  all  that  is 
in  it  does  not  include.  480. 

Tsufruct  of,  is  quasi  usufruct.  534. 

Put  out  at  interest,  when  usufruc- 
tuary refuses  to  give  security.  563. 

Of  another  paid  by  debtor  cannot  be 
reclaimed,  if  used  by  creditor, 
2138. 

Payment  with  stolen  money,  not 
valid.  2139. 

Owner  can  reclaim  stolen  money, 
paid  out  by  thief.  2139. 

Restitution  of  money,  given  in  dow- 
ry, not  enforceable  until  one  yeai 
after  dissolution  of  marriage.  2368. 

Price  in  sale  must  be  in.  2439. 

The  universal  sum,  not  market  value 
of,  fixes  obligation  of  borrower 
2013. 

lawful  to  stipulate  for  interest  on 
loan  of.  2923. 

Depositary  owes  no  interest  on  de- 
posit of,  except  when.  2948. 

Deposit  of,  in  lieu  of  judicial  surety. 
3065. 

One  may  pawn.  3154. 

Collation  of,  may  be  made  in,  or  by 
taking  less.  1285,  1286. 

MORTGAGE: 

Defined.  3278. 

Is  a  species  of  pledge.  3279. 
Resembles  pledge    in    what  respect. 
3280. 


Differs  from  pledge,  how.  3281. 

Is  a  real  right  and  indivisible.  3282. 

Takes  place  only  when  authorized  bj 

law.  3283. 
Accessory    to    principal    obligation. 

3284. 
Requires  a  valid,  existing  principal 

obligation.  3285. 
Conventional,  legal  or  judicial.  3286. 
General  and  special.  3288. 
General,  defined.  3288. 
Special,  defined.  3288. 
Object,  susceptible  of.  3289. 

Conventional  : 

Defined.  3290,  3287. 

May  be  stipulated  for  fulfilment  of 
any  obligation.  3291. 

May  be  given  for  obligation  not  in 
existence.  3292,   3293. 

May  be  given  for  part  of  principal 
obligation.  3294. 

May  be  given  for  contract  of  third 
persons.  3295. 

Given  for  obligation  of  third  person 
to  be  distinguished  from  personal 
obligation.  3296. 

Given  for  obligation  of  third  person 
without  personal  obligation  of 
mortgagors.  3297. 

Given  for  obligation  of  third  person 
with  personal  obligation  of  mort- 
gagor. 3298. 

Absolute  nullity  of  principal  obliga- 
tion annuls.  3299. 

Relative  nullity  of  principal  obliga- 
tion does  not  work  nullity  of.  3299. 

Capacity  to  alienate,  test  of  power 
to.  3299. 

Conditional  ownership  permits  only 
of  conditional.  8301. 

Law  determines  how  property  of  mi- 
nors, interdicts,  absentees,  and  cor- 
porations may  be  subject  to.  3302 

Mandatary  must  have  special  power 
to  mortgage.  3303. 

Principal  bound  to  ratify,  of  manda- 
tary, when.  3303. 

Mortgage    of    property    of    another 
binding,    when    subsequently    ac* 
quired  by  mortgagor.  3304. 
Contracted  by  authentic  act  or  act 
under  private  signature.  3305. 

Verbal,  invalid.  3305. 
Of  ships  and  vessels  made  according 
to  laws  of  commerce.  3305. 
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MORTGAGE— Con^mu€(f. 

Act  of,  must  contain  description  and 
location  of  property.  3306. 

Whole  present  property  or  part  maj 
be  subject  of.  3307. 

Future  property  not  subject  of.  3308. 
To  validate,  exact  sum  secured  must 

appear  in  act.  3309. 
Subsequently  acquired  improvements 

on  property  affected  by.  3310. 

Legal: 

Defined.  3311,  3287. 
Sometimes  called  tacit,  why.  3211. 
Stricti  juris.  3312,  3313. 
Of  minors,  interdicts,  and  absentees 
on  property  of  tutors  and  curators. 

3314,  3354. 

Against  tutors,  curators  may  by  or- 
der of  court  be  restricted  to  specific 
immovable.  3334. 

Special,  by  tutor  and  curator,  pro- 
ceedings to  allow.  3336,  3337. 

Of  tutors  and  curators  on  property  of 
minors,  interdicts  and  absentees 
for  advances.  3314. 

Against  intermeddlers  with  property 
of  minors,  interdicts  and  absentees. 

3315,  3355. 

Against  second  husband,  when  wife 
retains  tutorship  without  sanction 
of  family  meeting.  3316,  3352. 

Against  parent  as  adjudicatee  oi 
child's  interest.  3317,  3863. 

Against  surviving  partner  in  com 
munity  or  heirs.  3318,  3366. 

In  favor  of  wife  on  husband's  prop- 
erty, in  what  cases.  3319. 

Parties  of  age  may  in  marriage  con- 
tract, stipulate  for  special.  3333. 

To  secure  dowry,  cannot  be  dispensed 
with  by  marriage  contract.  3333. 

Special,  to  protect  dowry,  by  hus- 
band after  marriage;  proceedings 
to  allow,  when  wife  major  or  mi- 
nor. 3338,  3339,  3340. 

Recordatiox  of: 

See  Registry. 

Present  and  future  property  affected 
by,  except  when.  3320. 


JuDiaAL : 

Defined.  3321,  3287. 


Effective  from  date  of  recordation. 

3322. 
Relates  back  to  day  of  recordatioa 

when  judgment  confirmed  on  ap 

peal.  3323. 
Exists  for  part  of  judgment  not  re- 
versed or  amended  by  judgment  ou 

appeal.  3324. 
On  award  of  arbitrators,  dates  from 

recordation  of  homologation.  3325. 
Results     from     foreign    judgments, 

when.  3326. 
Judgments  against  persons  deceased 

bear  against  personal  property  ol 

heir  from  what  day.  3327. 
Present  and  future  property  affected 

by.  3328. 

Rank  of  : 

Fixed  by  day  of  recordation,  as  to 
creditors.  3397  (3). 
Recordation  of  : 
See  Registry. 
See  Notary. 

Erasure  of  : 

By  consent  of  parties.  3371. 

By  entry  of  satisfaction  of  judgment 
3371. 

By  judgment  ordering.  3372. 

Acts,  receipts,  judgments  operating 
as  release  to  be  presented.  3373. 

On  certificate  of  release  by  notary 
3374. 

On  act  under  private  signature.  3375. 

Mortgagor's  right,  on  payment,  to 
demand  act  of  release,  3376. 

Partial  release  of,  allowed  when  debt 
payable  in  installments.  3377. 

Entire  property  bound  for  reduced 
debt,  despite  partial  release.  337S. 

Proceedings  to  obtain,  when  creditm 
absent.  3379,  3380. 

Proceedings  to  obtain,  when  judg^ 
ment  reversed  or  modified.  3381. 

Partial  release  by  holders  of  par- 
aphed notes.  3382. 

Drawer  may  obtain,  by  certificate  of 
payment  by  notary  who  passed  act 
3388. 

Recorder  must  make  marginal  nota- 
tion of  partial  release.  3385. 

Recorder  of  : 

See  Recx>rder. 
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MORTGAGE— Con^mued 
Effect  of  : 

As  to  debtor.  3397. 

Foreclosure  of,  when  property  in  pos- 
session of  debtor  or  third  person 
regulated  by  C.  P.  3398. 

Effect  of^  Against  Third  Possessors  : 

Follows  property  wherever  it  goes, 
provided  mortgage  registered.  3399. 

Third  possessor  bound  to  pay  debt  or 
relinquish  property.  3400. 

Foreclosure  against  third  possessor, 
in  default  of  relinquishment,  thiw 
ty  days  after  amicable  demand 
3401. 

Affidavit  of  creditor  as  to  debt  and 
amicable  demand  must  accompan5 
petition.  3402. 

Defenses  competent,  to  third  posses- 
sors upon  foreclosure.  3403. 

Plea  of  discussion  not  available  to, 
when  mortgage  special.  3404. 

MOTHER: 
See  Parent. 

MOVABLES: 

Movables  by  nature,  473,  475. 
Movables  by  disposition  of  lavj.  474 
Building  materials.  476. 
Furniture,  defined.  477. 
Movable  goods,  etc.,  defined.  478. 
Furnished,  defined.  479. 
House  *Vith  all  there  is  in  it."  480. 

NATIONAL  DOMAIN: 

Extent  of.  486. 

NATURAL  CHn.DREN: 

Defined.  202. 

Not  submitted  to  paternal  authority. 
238. 

Generally  speaking  belong  to  no  fam- 
ily. 238. 

Cannot  claim  rights  of  legitimate 
children.  206. 

Any  one  having  interest  may  contest 
claims  of.  207. 

Entitled  to  alimony.  240,  241,  242. 

Owe  alimony  to  parent  in  need.  240. 


Alimony  to,  not  due,  when.  243. 

Tutorship  of.  256,  261. 

Entitled  to  succession  of  natural  par- 
ent, when.  917^  918,  919. 

Have  no  rights  of  inheritance  to  es- 
tates of  legitimate  relatives  of  par- 
ents. 921. 

Parents  are  heirs  of,  when.  922. 

Natural  brothers  and  sisters  inherit 
from  one  another,  when.  923. 

Must  be  put  in  possession  judicially. 
925. 

Put  in  possession  of  succession  of 
natural  mother,  how.  926. 

Put  in  possession  of  succession  of 
natural  father,  how.  927. 

Security  to  be  given  by,  when  called 
to  succession  of  natural  father.  928. 

Liability  of,  to  heirs,  for,  not  observ- 
ing formalities  requisite  to  being 
put  in  possession.  933. 

Cannot  receive  from  parents  dona- 
tions inter  vivos  or  mortis  caitsa 
beyond  what  is  necessary  for  sus- 
tenance, when  there  are  legitimate 
descendants.  1483. 

When  there  are  no  legitimate  de- 
scendants, natural  mother  may  give 
or  bequeath  whole  estate  to.  1484,. 
1485. 

When  there  are  no  legitimate  de*- 
scendants,  natural  father  may  give 
and  bequeath  to  what  extent  to. 
1486,  1487. 

Adulterous  and  incestuous  children 
1488. 

Inherit  after  the  State.  917. 

Are  no  part  of  children  properly  so 
called  unless  legitimated.  3556  (8). 

XATFRAL  FRUITS: 
See  Fri'its. 


NATURAL  PARENTS: 

Owe  alimony  to  their  natural  chil- 
dren, when.  240. 


NATURAL  POSSESSION: 

See  Possession. 

NEGOTIABLE  INSTRTOfENT: 
See  Bills  axd  Notes 
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XEGOTIORUM  GESTOR: 

His  obligations  and  duties.  2295. 
When  owner  obliged  to  comply  with 

his  contracts,  and    to    reimburse 

him.  2299. 


NEW  WORKS: 

Defined.  85(5. 

Repairs  are,  when.  856. 

Opposition  to: 

How  and  when  opposition  is  made 
857. 

Only  allowed  to  new  works.  858. 

How    made    to    detrimental    private 
building.  864. 

When  made  to  repairs,  etc.  .859. 

Cannot  be  made  to  repairs  and  clean- 
ing of  canals,  drains,  etc.  860. 

Works  in  public  places  and  naviga 
ble  streams,  how  destroyed.  861. 

Building  encroaching    upon    public 
soil.  862. 

Public  structures  on  public  places. 
863. 

Action  to  Destroy  : 

Right  to  bring.  865. 
Injunction  against  new  works.  806. 
How  injunction  may  be  bonded.  867 
Final  judgment  as  to  new  works.  868. 
How  judgment    is    execution  when 
land  is  sold  pendente  lite,  869. 


:N0X-NUMERATA  PECUNIA: 

Exception  of,  abolished.  2237. 
No  one  can  transfer  a  greater  right 
than  he  himself  has.  2015. 


:s:OTARY  PUBLIC: 

Curator  of  absentee,  inventory  to  be 
made  by.  49. 

To  make  inventory  of  movables  and 
credits  of  absentee,  when.  66. 

Authority  for  drawing  act  of  mort- 
gage for  wife.  128. 

Wife's  renunciation  of  rights,  before; 
duty  of.  129,2415. 

Wife's  renunciation,  by  agent,  when 
absent,  before.  130. 


Children,  how  legitimated;  adoiowl- 

edgment,  before.  198,  200,  203. 
Act  of  adoption,  before.  214. 
Declaration  of  tutorship,  by  father  or 

mother,  before.  257. 
To  hold  family  meeting;  duty;  pow- 
ers. 285,  287  to  291  inclusive,  830. 
Make  inventory  of  property  of  minor, 

when.  316. 
Must  read  Articles  325,  326,  327,  388, 

329  to  family  meetings,  330. 
Emancipation  of  minor  before,  how 

made.  366. 
Inventory  of  property  by  usufmcto- 

ary,  before.  557. 
Inventory  of  succession  by  natural 

children,  before.  927. 
Inventory  of  succession  by  surviving 

spousq,  before.  930. 
Conservatory  acta  of  person  called  to 
succession,    declaration    of   inten- 
tion, before.  998. 
Renunciation  of  succession,  before. 

1017. 
Inventory   of    succession    by,    when 

made.  1039. 
Seals,  affixing  and  raising,  by;  duty 
of.  1075,  1076,  1077,  1082  to  1087, 
inclusive;  1091,  1092,  1093. 
Inventory   of  vacant   and   intestate 
successions,  and  partnerdiip  prop- 
erty, by;   formalities.  1102,  1108, 
1104^  1112. 
Public  inventories  by,  what  are.  1105 

to  1110,  inclusive. 
Meeting  of  creditors  of  insolvent  suc- 
cession,  administered   by  curator, 
before.  1172. 
Gift  or  legacy  as  advantage  or  extra 
portion,  by  act,  before.  1232,  1501. 
Partition,  parties  referred  to;  proced- 
ure. 1345,  1347  to  1381,  inclusive 
Donations^  inter  vivos,  must  be  by 

act^  before.  1536,  1538. 
Testament,  nuncupative,  how  made, 

by.  1578, 1579, 1580. 
Testament,    mystic    or    secret^    how 
made,    before.     1584,    1585,    1586, 
1587.      But  see  1585^  1591,  1592, 
1593,  1594. 
Testament,  proof  of,   by  judge,  in 

presence  of.  1646,  1652. 
Testamentary  executor,  to  cause  in- 
ventory to  be  made  Iqr.  1666. 

Authentic    act    before.'   2234,  2235, 
2240. 
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NOTAEY  FUBLIC— Continued. 

Acts  of  conveyance,  registry  of,  by. 
2261,  2252^  2253,  2266,  2259,  2262 
to  2266,  inclusive. 

Acts,  copies  of  by.  2267  to  2270,  in- 
clusive. 

Marriage  contract,  must  be  by  act, 
before.  2328. 

Partnership  renunciation  by  wife, 
must  be  made,  before.  2415. 

Litigious  rights,  cannot  purchase. 
2447. 

Act  of,  not  necessary  when.  2623. 

Acts  of  partnership,  under  private 
signature,  recorded  when  acknowl- 
edged before.  2848. 

Respite;  meeting  of  creditors  before; 
how  to  proceed.  3087  to  3092,  in- 
clusive. 

Privilege  of,  for  fees.  3197,  3276. 

Conventional  mortgage,  before,  how 
contracted.  3305. 

Duty  of,  when  passing  act  of  sale, 
mortgage  or  donation  of  immov- 
able. 3364,  3370. 

Mortgage,  cancellation  by  recorder 
upon  presentation  of  certificate. 
3374,  3383. 

Must  attest  notes  bearing  privilege 
or  mortgage.  3384. 

Mortgage^  relinquishment  by  third 
I>o8sessors,  how  made,  before.  3406. 

Prescription  of  fees,  of.  3634. 

See  Eeoordeb. 

See  Beqistrt. 

NOTICE: 

Defined.  3556  (19). 

Transferree  of  credit  must  notify 
debtor  to  perfect  assignment.  2643 

Of  fifteen  days  should  be  given  of 
termination  of  lease  in  absence  of 
duration  of  lease.  2686. 

To  vacate  having  been  given,  no  tacit 
renewal  by  holding  over.  2691. 

Vendee  to  preserve  warranty  must 
notify  vendor  of  threatened  evic- 
tion. 2517.  I 

Of  revocation  of  power  of  attorney 
should  be  given  by  mandator  to  all 
persons  dealing  with  attorney. 
3029. 

To  attorney  of  appointment  of  an- 
other, has  effect  of  revocation.  3030 


Attorney  may  renounce  power  by,  to 
principal.  3031. 

NOTICE  Ta  VACATE: 

See  Lease. 

NOVATION: 

Defined.  2185. 

Pre-existent  obligation  must  be  valid 
2186. 

Pre-existent  obligation  must  be  ex- 
tinguished. 2187. 

No  novation,  if  pre-existent  obliga- 
tion modified,  only.  2187. 

All  legal  obligations  subject  to.  2188. 

Takes  place  in  three  ways.  2189. 

Can  be  made  only  by  persons  capable 
of  contracting.  2190. 

Is  not  presumed.  2190. 

By  substitution  of  new  debtor,  con- 
currence of  first  debtor  unnecessa* 
ly.  2191. 

By  substitution  of  new  debtor,  ex- 
press discharge  of  former  debtoi 
necessary.  2192. 

Where  debtor  substituted  becomes 
insolvent,  no  recourse  against  for- 
mer debtor,  except  when.  2193. 

Mere  indication  of  new  debtor  or  new 
creditor,  no  substitution.  2194. 

Privileges  and  mortgages  of  former 
credit  not  transferred  to  that  sub- 
stituted, except  when.  2196. 

When  new  debtor  substituted,  privi- 
leges  and  mortgages  do  not  affect 
his  property.  2196. 

Between  creditor  and  one  of  debtors 
in  solido,  privileges  and  mortgages 
reservable,  on  whose  property.  2197. 

Between  creditor  and  one  of  debtors 
in  Bolido,  discharges  co-debtors. 
2198. 

With  regard  to  principal  debtor,  dis- 
charges sureties.  2198. 

NUISANCE: 

Determined    by    police    regulations 

669. 
Apprehended  injury  from  building 

671. 
Apprehended  injury  from  new  work. 

857. 
Jurisprudence  on  nuisance.    Note  tc 

2315. 
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NUXCUPATIVE  WILLS: 
See  Testaments. 

JS^RSES: 

Their  privilege.  3202,  3191  (3). 


OATH: 

Of  tutor.  334. 

Of  curator.  49, 1126. 

Literrogation  on  oath  in  lieu  of  tes- 
timonial proof.  2275. 

To  loss  of  instrument.  2279. 

Necessary  in  hypothecary  action. 
3402. 

Necessary  to  petition  for  separation 
of  patrimony.  1457. 

Oath  of  mother  to  establish  natural 
descent.  210. 

OBJECT  OF  CONTEACT: 

Essential  to  contract.  1883. 

Use  or  possession  of  a  thing  may  be. 
1884. 

All  things  may  be  object  of.  1885. 

Must  be  determinate.  1886. 

Quantity  need  not  be  certain.  1886. 

Of  marriage  contract,  future  succes- 
sions may  be.    1888. 

Stipulations  to  bind  third  i)ersons 
1889. 

Stipulations  for  benefit  of  third  per- 
son. 1890. 

Must  be  physically  or  morally  pos 
sible.  1891. 

Illegal  or  immoral,  considered  impos- 
sible. 1892. 


OBLIGATION: 

Nature  and  Division: 

Defined.  1756. 

Imperfect,  natural,  perfect,  defined. 

1757. 
Natural,  are  four  kinds.  1758. 
EflFeet  of  natural.  1759. 
Civil,  in  relation  to  their  origin  are 

of  two  kinds.  1760. 
Conventional.    See  Contract. 


Personal^  Heritable  and  Real: 

Personal,  when.  1997. 

Heritable,  when.  1997. 

Real,  when.  1997. 

Personal  to  one  party  and  heritable 
to  other.  1998. 

Every  obligation  presumed  to  be  her- 
itable, except  when.  1999. 

Presumed  personal  as  to  obligor  in 
contracts  requiring  personal  skill 
and  attention  of  obligor.  2000. 

Presumed  personal  as  to  obligee  in 
contracts  for  gratification  of  ob- 
Hgee.  2001. 

When  personal  as  to  obligor,  obligor's 
heirs  may  be  obliged  to  refund, 
when.  2002. 

When  personal  as  to  obligee  who  dies 
before  performance,  heirs  of  obli- 
gee may  cause  obligor  to  refund. 
2008. 

To  pay  annuity  is  personal,  when. 
2004. 

Personal  obligation  imposed  on  leg- 
atee. 2005,  2006.     See  1698,  2030. 

Contracts  for  hire  of  labor,  skill  or 
industry  are  personal.  2007. 

Mandate  is  personal.  2007. 

Partnership  is  personal  2007. 

Effect  of  heritable.  2008. 

Assignal)ility  of  heritable.  2009. 

Real  obligation,  defined.  2010. 

Real,  runs  with  land.  2011. 

Real,  how  created.  2012,  2013,  2014. 

Real*  pass  with  property  after  aliena- 
tion when  formalities  of  recording 
are  observed.  2015. 

Lease  is  a  real.  2015. 

Servitudes  are  real.  2015. 

Mortgage  is  a  real.  2016. 

Rent  charge  is  a  real.  2017,  2018. 

Real  obligations  are  sometimes  also 
personal.  2019. 

Simple  and  Conditional  : 

Simple,  defined.  2020. 
Conditional,  defined.  2021. 
See  Conditions. 


Different  kinds  oi^  that  usually  enter 
into  particular  contracts.  1996. 
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Limited  and  TJNLiMrrED : 

Time    given    for    performance 

called  term.  2048. 
See  Term. 
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OBLIGATION— Con/tnued. 
Conjunctive  and  Alternative: 

Contract  contemplating  several  dif- 
ferent things  is  either  conjunctive 
or  alternative.  2062. 

Conjunctive,  defined.  2063. 

When  several  things  are  compre- 
hended in  one  general  name,  con- 
tract not  conjunctive.  2064. 

Sum  payable  in  installments  gives 
rise  to  conjunctive.  2065. 

Alternative,  defined.  2066. 

Delivery  of  either  object  in  alterna- 
tive discharges  debtor.  2067. 

Option  in  alternative,,  belongs  to 
debtor,  except  when.  2068. 

In  alternative,  debtor  cannot  force 
creditor  to  receive  part  of  one  and 
part  of  other.  2069. 

When  object  is  impossible,  alterna- 
tive obligation  becomes  simple. 
2070. 

When  one  object  is  destroyed  alter- 
native obligation  becomes  simple. 
2071. 

Destruction  of  one  object  in  alterna- 
tive, when  option  granted  creditor. 
2072. 

Destruction  of  both  objects  without 
fault  of  debtor  extinguishes  alter- 
native. 2073. 

Where  more  than  two  things,  same 
principles  govern.  2074. 

Several  alternative,  divided  for  their 
execution  by  different  terms.  2075. 

Obligation  or  testamentary  disposi- 
tion construed  conjunctively  when 
made  to  several  obligees  or  lega- 
tees in  the  alternative.  2076. 

Several,  Joint  and  In  Soudo: 

Arises  when  there  are  more  than  one 
obligor  or  obligee.  2077. 

Several  arises,  when.  2078,  2079. 

Joint,  arises  when.  2080,  2081. 

In  solido,  on  part  of  obligors.  2082. 

In  solido,  in  favor  of  obligees.  2083. 

Several,  governed  by  what  rules. 
2084. 

Joint  obligors  must  all  be  made  de- 
fendants. 2085. 

Judgment  on  joint.  2086. 

Judgment  where  one  joint  obligor  has 
pai4,  must  be  in  solido  for  costs. 
2087. 
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In  solido,  joint  and  several  to  cred- 
itors, when.  2088. 

Payment  may  be  made  to  any  cred- 
itor in  solido,  except  when.  2089. 

Interruption  of  prescription.  2090. 

In  solido  on  part  of  debtor.  2091. 

When  one  debtor  in  solido  bound  dif- 
ferently from  others.  2092. 

In  solido,  not  presumed,  except  when. 
2093. 

Benefit  of  division  not  available  to 
debtors  in  solido,  2094. 

Suit  against  one  debtor  in  solido  no 
bar  to  suit  against  the  others.  2095. 

Destruction  of  thing  by  fault  of  one 
debtor  in  solido,  2096. 

Prescription  interrupted  by  suit 
against  one  of  debtors  in  solido, 
2097. 

Exceptions  pleadable  by  co-debtor  in 
solido  in  suit.  2098. 

When  co-debtor  in  solido  beccHnes 
heir  of  creditor.  2099. 

Division  of  debt  with  one  debtor  in 
solido,  2100. 

Eeceipt  of  part  from  one  debtor  in 
solido.  2101,  2102. 

Division  as  among  debtors  in  solido, 
2103. 

Claim  of  co-debtor  in  solido  against 
others.  2104;,  2106. 

Discharge  of  one  co-debtor  by  cred- 
itor. 2106. 

In  solido  by  effect  of  law.  2107. 
Divisible  and  Indivisible  : 

Divisible  or  indivisible,  when.  2108. 

Divisibility  of  thing  does  not  neces- 
sarily make  obligation  divisible. 
2109. 

Stipulation  *'in  solido'*  does  not  make 
obligation  indivisible.  2110. 

Divisibility  regards  heirs  only.  2111. 

Exceptions  to  divisibility  among 
heirs.  2112. 

In  indivisible,  obligation  is  in  solido. 
2113,  2114. 

Eight  of  each  heir  of  creditor  to  en- 
force execution  of  indivisible. 
2115. 

Suit  against  one  heir  of  debtor.  2116. 

What  is  meant  by  certain.  3556  (7). 
What  is  meant  by  uncertain.   3556 

(7). 
Future  things.  1887. 
Succession  not  yot  opened  cannot  be. 

1887,  979,  2454. 
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OBLIGOR: 

Defined.  3556  (21). 
See  Debtor. 


OCCUPANCY: 

Defined.  3412,  3413. 

Five  ways  of  acquiring  by  occupancy* 

3414,  3415. 
Escape  of  beasts  and  fowls.  3416. 
Peacocks  and  pigeons.  3417. 
Animals  that  come  and  go  constantly. 

3417. 
Unlawful  to  catch  or  trap  pigeons, 

etc.  3418. 
Domestic  fowls  never  considered  as 

wild.  3419. 
Discovering  gems.  3420. 
Finder  of  abandoned  property.  3421. 
Advertising  same.  3422. 
Treasure  trove.  3423. 
Flotsam  and  jetsam.  3424. 
Prize.  3424. 


OFFENSES  AND  QUASI  OFFENSES 

See  Damages. 
Obligations.  2315. 


OFFICE: 

Corporation  cannot  hold  office  of  ad- 
ministrator, guardian  or  executor. 
441. 

Partnership  cannot  hold  office  of  ex- 
ecutor, curator  or  tutor.  2816. 

One  holding  an  office  and  leaving 
home  therefor,  does  not  forfeit 
domicile.  46. 

Life  office  presumes  change  of  domi- 
cile. 46. 

Where  office  is  to  be  executed  in  sev- 
eral parishes.  45. 


OLOGRAPHIC  TESTAMENT: 
See  Testament. 


ONEROUS  DONATION: 
See  Donation. 

ONEROUS  TITLE: 
See  Title. 

OPPOSITION: 

To  Demand  fob  Cubatobship  op  Va- 
cant Succession  ob  op  Absent  Heirs: 

Time  for  making.  1118. 
How  made.  1119. 
Determined  summarily.  1120. 
Decision  upon,  appealable.  1120. 
Despite  appeal,  appointee  acts  provis- 
ionally. 1120. 

To  Account  of  Cubatob  ob  Adminis^ 
TBATOB  OP  Vacant  Succession: 

When  made.  1184. 
Determined  summarily.  1186, 
Amount  held  to  meet  payments,  upoo 
appeal  from  decision.  1187. 


To  contract  of  respite,  how  and  whe» 
made.  3092. 


OUTRAGES: 

Cause  for  separation  from  bed  and 
board.  138  (3). 


OVERSEER: 

Privilege  of,  on  crop,  for  salaries.  321T 
(1). 
Action  of,  for  salaries,  prescribed  in 
three  years.  3538. 


OWNER: 

Constructions    which     owner     may 

make.  505. 
Cannot  transfer  greater  rights  than 

he  himself  has.  2015. 


ONEROUS  CONTRACT: 
See  Obligation. 


OWNERSHIP: 
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Defined.  488. 

Full  and  entire  or  qualified.  487. 
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OWNERSHIP— ConhnweA 

Vested  in  him  who  has  immediate 
dominion.  489. 

Perfect,  when.  490. 

Imi)erfect,  when.  490. 

Xaked,  what  is.  490. 

Perfect,  gives  what  right.  491. 

Imperfect,  gives  what  right.  492. 

Implies  owner,  real  or  intellectual 
493. 

Oannot  exist  in  two  persons  for  whole 
of  same  thing.  494. 

May  be  in  common.  494. 

Cannot  be  held  by  double  title.  495. 

Distinct  from  i>osses8ion.  496. 

Expropriation  of.  See  Expropria- 
tion. 

Gives  right  of  accession.  498. 

See  Accession. 


PARAPHERNAL  PROPERTY: 

What  property  is  paraphernal.  2383. 

Wife  may  administer,  without  assist- 
ance of  husband.  2384. 

When  not  administered  by  wife, 
alone,  considered  under  manage- 
ment of  husband.  2385. 

When  administered  by  husband  and 
wife  indifferently,  fruits  fall  in 
community.  2386. 

Wife  may  withdraw  administration 
of,  from  husband.  2387. 

Husband  who  administers,  despite 
wife's  opposition,  accountable  for 
fruits.  2388. 

Wife  who  administers,  should  con- 
tribute to  charges  of  marriage  to 
what  extent.  2389,  2435,  227. 

Wife  may  alienate,  with  consent  of 
husband  or  authority  of  court. 
2390. 

Wife  has  legal  mortgage  upon  prop- 
erty of  husband,  when  he  receives 
amount  of  property  alienated. 
2390,  3319  (3). 

Wife  has  legal  mortgage  upon  prop- 
erty of  husband  for  restitution  of. 
3319  (3). 

Wife  during  marriage  may  sue  hus- 
band for  restitution  of.  2391. 

Recordation  of  legal  mortgage  of 
wife.  3345,  3330,  3349. 
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PARENT: 

A  child  owes  honor  and  respect  to. 
215. 

A  child  owes  obedience  to.  216,  217. 

In  case  of  difference  between,  the 
authority  of  the  father  prevails. 
216. 

A  child  under  the  age  of  puberty 
cannot  quit  the  paternal  home 
without  consent  of.  218. 

Right  of  to  correct  child.  218. 

Right  of  to  appoint  tutors.  219. 

May  delegate  parental  authority. 
220. 

May  apprentice  their  children.  220. 

Father  is  administrator  during  mar- 
riage, of  estate  of  minors.  220. 

Father  accountable  for  property  and 
revenues  of  children.  221. 

Father's  administration  ceases  at 
majority  of  child.  221. 

Sale  or  mortgage  of  child's  estate 
during  marriage.  222. 

Parents'  usufruct  of  child's  estate. 
223. 

Parents  having  usufruct  of  child's 
estate  liable  as  usufructuaries. 
224. 

Support  and  education  of  child.  224, 
589. 

In  separation  from  bed  and  board 
usufruct  goes  to  the  parent  recov- 
ering judgment.  225. 

Usufruct  does  not  extend  to  fruits  of 
child's  industry;  nor  to  donations 
stipulating  against  it.  226. 

Parents  owe  support^  maintenance 
and  education.  227. 

Child  cannot  sue  for  marriage  settle- 
ment or  advancement.  228. 

Child  owes  maintenance  to  ascend- 
ants ;  when  ascendants  insane.  229. 

Parental  obligation  for  alimony.  234. 

Parental  protection.  235. 

Right  of  parent  to  represent  in  court. 
236. 

Parent  may  justify  an  assault  in  de- 
fence of  child.  236. 

Parents  answerable  for  offences  and 
quasi-offences  of  children.  237. 

Illegitimate  children  not  subjected  to 
parental  authority.  238. 

Reciprocal  duties  of  parents  and  ille- 
gitimate children.  239. 

Alimony     to     illegitimate     children, 

See  Alimony. 
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PAKTIES  TO  A  CONTRA.CT,  AND 
THEIK  CAPACITY  TO  CON- 
TRACT: 

Consent,  expressed  or  implied.  1780, 

1781. 
Who  capable.  1782. 
Modifications  and  exceptions.  1783. 
Persons  interdicted.  1784. 
Minors.  1785. 
Married  women.  1786-7. 
Insane  persons.  1788-9. 
Special  incapacities.  1790. 
Husband  and  wife. 
Tutor  and  ward. 
Administration. 
Dotal  property. 
Nullity  from  disability,  who  may  not 

plead.  1791. 
Effect  of  plea  of  incapacity.  1792. 
When  consideration  to  be  returned. 

1793. 
Ignorance  of  incapacity.  1794.   . 
Ratificatiton  after  removal  of  inca- 
pacity. 1795. 
Convicts.  1796. 


PARTNERSHIP: 

Defined.  2801. 

Division  of.  2824. 

Who  may  contract.  2802. 

Controlled  by  law  governing  obliga- 
tions. 2803. 

Consent.  2805,  1797.    See  2882. 

Contra  honos  mores  is  null.  2804. 

Liability  to  third  persons  unchanged 
by  4he  partnership  being  contra 
honos  mores,  2804. 

Community  does  not  create  a  part- 
nership. 2806. 

Community  of  husband  and  wife  not 
a  partnership.  2807. 

Contract  of  partnership  is  mutually 
personal.  2007. 

Assets,  what  are.  2808,  2809. 

Credit,  what  is.  2810. 

Profits  must  be  contemplated.  2811, 
2812. 

Proportion  of  profits  and  losses  regu- 
lated by  contract.  2813. 

A  stipulation  that  one  partner  shall 
not  share  in  the  loss  is  void.  2814. 

Donation  of  share  of  profits  permissi- 
ble. 2815. 


Partnership  cannot  be  executor,  titor 
or  exercise  any  private  office.  28H 
2817,  2818. 

Nomination  of  a  partnership  to  t 
trust,  how  construed.  2818. 

Profits  and  losses  divided  equally  un- 
less otherwise  stipulated.  2865. 

Agreement  to  refer  to  third  persons 
to  ^  shares.  2866. 

Power  of  partner  intrusted  with  ad- 
ministration. 2867. 

Where  several  are  so  intrusted,  may 
act  separately.  2868. 

Where  it  is  required  that  all  shall 
concur.  2869. 

Powers  of  partners  in  the  absence  of 
agreement.  2870. 

Partnership  as  to  a  share.  2871. 

Death  of  partner.  2880. 

Death  dissolves  partnership  among 
survivors.  2881. 

Death,  where  continuance  of  part- 
nership is  stipulated.  2882. 

Interdiction  of  partner.  2883. 

Bankruptcy  of  partner.  2883. 

Where  term  is  not  fixed  the  dissolu- 
tion may  take  place  at  will  2884. 

But  not  unseasonably.  2884. 

When  the  dissolution  is  not  hona  fide, 
2885. 

When  and  how  it  may  be  an  agent 
2819,  2820,  2821. 

Purchase  by  partner  without  autbiff- 
ity.  2822. 

Preference  due  to  partnership  credi- 
tors. 2823. 

Extension  of  partnership.  2878. 

Term  of  a  partnership.  2853,  285i 

How  a  partnership  ends.  2876. 

Expiration  of  term.  2877. 

Partnership  may  depend  on  condi- 
tions. 2855. 

What  a  partner  owes.  2856. 

His  obligation  in  case  of  eviction  of 
thing  promised  is  same  as  a  seller's. 
2857. 

Owes  interest.  2858. 

One  who  promises  skill,  industry  or 
credit,  owes  the  proceeds  thereof. 
2859. 

Where  partner  is  individual  creditor, 
he  must  prorate  collections.  2860. 

Must  divide  profits  equally.  2861. 

Is  liable  for  neglect,  but  not  honest 
omissions.  2862. 
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PARTNERSHIP— Continued 

Ownership  of  thing  contributed,  its 
loss  and  risk.  2863. 

Loss  of  thing  to  be  contributed.  2879. 

Partner  as  a  creditor.  2864. 

When  dissolution  is  unseasonable. 
2886. 

Dissolution  for  cause  before  expira- 
tion of  term.  2887. 

Just  cause  for  dissolution.  2888. 

Notice   of   dissolution    to   partners. 


Partition  of  assets  of.  2890. 
CoKMERaAL  Partnership: 

Commercial  partnership  defined.  2825 

Commercial  partners  bound  in  solido, 
2872. 

How  commercial  partnerships  are  di- 
vided. 2827. 

Where  a  universal  partnership  con- 
ducts a  commercial  business.  2832. 

Provisions  relative  to  commercial 
partner8hii)s.  2852. 

Ordinary   and   Particular   Partner- 
ship: 

Particular     pairtnerslup     described. 

2835. 
Where  a  part  of  stock  is  real  estate. 

2836. 
How  particular  partnerships  are  con- 
ducted. 2837. 
Where  articles  are  recorded,  a  firm 

name  may  be  adopted.  2838. 
Must  include  only  parties  concerned. 

2838. 
Ordinary  partners  are  not  bound  in 

solido,  2872. 
Each  ordinary  partner  bound  for  his 

share.  2873. 
An  unauthorized  debt  which  benefits 

firm.  2874. 
Contracts  for  ordinary  partnership. 

2875. 
Creditors  of  a  particular  partnership 

have  a  privilege  on  assets  of.  2823. 

Universal  Partnership: 

Universal  partnership,   defined,  and 
'  its  powers  given.  2829,  2830,  2831. 
Where  a  imiversal  partnership  con- 
ducts a  conmiercial  business.  2832. 
Partners  must  not  be  incapacitated. 

2833. 
Articles  must  be  in  writing.  2834. 
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Partnership  in  Commendam: 

Partnership    in    commendam,    how 

formed.  2839,  2840. 
Must  be  in  writing.  2845. 
What  contract  must  express.  2846. 
The  partnership  must  not  indicate  a 

partner  in  any  manner.  2849. 
Registry  of  partnership  in  commen- 

dam.  2847. 
How  profits  are  r^^ulated.  2841. 
Liability  of  partner  in  commendam. 

2842,  2843. 
Partner  in  commendam  canot  bind  a 

partnership.  2844. 
Can  withdraw   if  partners   use  his 

name  or  indicate  that  he  has  an  in- 
terest. 2850. 
Cannot  withdraw  when  partnership 

is  in  failing  circumstances.  2851. 

PARTY  WALLS: 

Servitude  of  party  walls.  675,  676. 

Presumption  of  a  wall  in  common. 
677. 

Expense  of  repairs  to  wall  in  com- 
mon, how  borne.  678,  679. 

Right  to  build  against  a  wall  in  com- 
mon. 680,  684,  685. 

Right  to  raise  wall.  681,  682. 

Right  to  use  extra  height.  683. 

PASSAGE  MONEY: 

Not  increased  by  birth  of  child  on 
ship.  2753. 

PASSAGE,  RIGHT  OF: 

Servitude  imposed  by  law.  674. 
Discontinuous  servitude.  727. 
Urban  and  rural  servitude.  711,  722. 
Urban,  defined.  719. 
Rural,  defined.  722. 
Servitude  of  drawing  water,  implies 
right  of.  771. 


PATRIMONY: 

See  Separation  of. 

PAUPER: 

No  one  can  pauperize  himself  by  do- 
nating all  his  property.  1497. 

Donation  of  all  donor's  property,  void 
for  whole.  1497. 
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PAWN: 

See  Pledge. 

PAYMENT: 

Defined.  2131. 

Obligor,    debtor,    obligee,    creditor, 

defined.  2132. 
Presupposes  a  debt.  2133. 

Natural  Obugatiox: 

Co-obligee  or  security  may  pay. 
2134. 

Third  person — when  may  put  obligee 
in  default.  2135. 

When  third  person  cannot  discharge 
against  will  of  creditor.  2136. 

When,  may.  2137. 

Where  debtor  gives  thing  in  pay- 
ment, which  he  had  no  right  to 
deliver.  2138. 

Money  or  other  stolen  property  given 
in  payment.  2139. 

To  whom  must  ho  made.  2140. 

When  power  has  been  revoked,  2141. 

How  power  revoked.  2142. 

Payment  to  an  attorney-at-law,  2143. 

Cessation  of  principaVa  authority — 
revokes.  2144. 

When  payment  good  to  one  not 
really  creditor.  2145. 

Power  to  sell.  2146. 

To  a  person  legally  incapable  of  re- 
ceiving. 2147. 

Incapacity  from  privation  of  civil 
rights.  2148. 

To  prejudice  of  seizure  or  attach- 
ment, 2149. 

Thing  other  than  what  due.  2150. 

Thing  destroyed,  2151. 

Value,  how  calculated.  2152. 

Creditor  not  obliged  to  receive  partial 

pajTuent.  2153. 
Different  debts,  different  instalments, 
how  creditor  may  be  forced  to  re- 
ceive. 2154. 
Certain   and   determinate   thing,   its 

condition  at  delivery.  2155. 
Thing     determinate     only     by     its 

species,  what  quality.  2156. 
Place  of  payment.  2157. 
Expenses  at  charge  of  debtor.  2158. 

SlBROGATIOX: 

Is  conventional  or  legal.  2159. 
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Conventional  2159,  2160. 

When  it  takes  place  of  right,  216L 

Extent  of  subrogation.  2162. 

Imputatiox  of  Payment: 

Debtor  has  right  to  declare.  2163. 
Must  be  imputed  first   to  interest. 

2164. 
Made  by  receipt  to  debtor.  2165. 
Imputation  by  law;  most  onerous  or 

ancient  debt.  2166. 

Tender    of    Payment    and    Coxsicar- 
ment: 

When  consignment  may  be  made,  its 

effect.  2167. 
Requisites  of,  valid,  real  tender.  2168. 
Mode  of.  2169. 

Cession  of  Property  : 

Surrender,  what  it  is.  2170. 

Voluntary  or  forced.  2171-2. 

Subject  to  special  laws.  2173. 

Benefit  of  voluntary  surrender.  2174 

Effect  on  property.  2175. 

Fraud  in  debtor.  2176. 

Effect  as  to  debtor,  discharge  of  debt 
2177. 

Right  to  force  new  cession.  2177. 

Debtor  may  resume  property  on  pay- 
ing debts.  2178. 

Surplus  goes  to  debtor.  2179. 

Forms  part  of  succession.  2180. 

Creditors  of  creditors — rights.  218L 

Creditors  cannot  gain  property  in 
estate  ceded  by  prescription,  2182. 

What  property  to  be  comprehended  in 
surrender.  2183. 

Property,  how  sold.  2184. 


PENAL     CLAUSE,     OBLIGATIONS 
WITH: 

Penal  clause,  defined.  2117. 

Supposes  two  distinct  contracts, 
2118. 

Distinguished  from  conditional  obli- 
gation. 2119. 

When  non-performance  excusable. 
2120. 

Where  penalty,  principal  obligation. 
2021-2. 

Nullity  of  principal  obligation,  effect 
as  to  penal  clause.  2123. 


Digitized  by 


Google 


GENERAL  INDEX. 


PENAL     CLAUSE,    OBLIGATIONS 
WITH— Conimtied. 

Nullity  op  Penal  Clause — ^Epfeot  : 

Creditor  may  sue  for  penalty  or  for 
execution  of  principal  contract 
2124. 

Is  compensation  for  damages.  2125. 

Demanding  principal  and  penalty. 
2125. 

When  penalty  forfeited.  2126. 

When  judge  may  modify.  2127. 

When  primitive  obligation  an  indi- 
visible thing,  penalty  how  forfeited. 
2128. 

IIow  in  case  of  divisible.  2129. 


PENSION: 

Legacy  of,  ceases  at  death  of  legatee. 

607. 
Interest  of,  to  benefit  of  legatee  from 

day  of  decease.  1631  (2). 


Fees  for  attendance  at  last  sickness 
of  children  of  debtor  privileged  on 
all  movables.  3191  (3),  3204. 

Claim  of,  prescribed  in  three  years. 
3638. 


PIGEONS: 

Wild  fowl.  3417. 

Belong  to  owner  of  pigeon  house  to 

which  they  fly,  except  when.  619. 
Private   property   so   long   as   they 

have  habit  of  returning.  3417. 
Feeding  in  another's  fields,  cannot  be 

killed,  except  when.  3418. 


PILOT: 


Claim  of,  privileged  on  ship.  3237 
(2). 


PLANTS: 


PER  AVERSIONEM: 


Immovable    by    destination,    when. 
468. 


Sales    per    aversionem.   854,    2494, 
2495.  PLATE: 


PERSON: 


Not    included    in    term,    furniture. 
477. 


Term  as  used  in  Qode  applicable  to 

men  and  women.  3556  (23). 
See  Third  Person. 


PERSONS  INTERPOSED: 


PLEDGE: 


Donations  to,  void.  1754. 
Who  are.  1755. 


PERSON  OF  COLOR: 


Marriage  between  white  person  and. 
prohibited.  94. 


PHYSICIANS: 

Donations  during  last  illness  to,  in- 
valid except  when.  1489. 

Fees  for  attendance  at  last  sickness 
of  debtor,  privileged  on  all  mova- 
bles. 3191  (3),  3202. 
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Defined.  3133. 

May  be  auxiliary  to  every  obligation. 

3136. 
In  conditional  obligations.  3137. 
Nullity  of  principal  obligation.  3138. 
In  natural  obligations.  3139. 
For  what  obligations  may  be  given. 

3140. 
May  be  given  to  secure  another's  debt. 

3141. 
Pledge  may  be  given  in  whatever  be- 
longs to  pledgor.  3142,  2015. 
Pledgor    cannot    give    any    greater 

rights  than  he  himself  has.  3142. 
Title  of  pledgor  at  date  of  pledge. 

3143. 
Subsequenty     acquired     ownership, 

validates.  3144. 
One  may  pledge  property  of  another, 

when.  3145. 
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FLEDGE—Continued. 

Consent  of  third  person  to  pledge, 
how  inferred.  3146. 

Debtor  estopped  from  sedcing  prop- 
erty of  another  given  in  pledge. 
3147. 

Pledges  by  tutors,  executors,  admin- 
istrators, etc.  3148. 

Agent  cannot  pledge  without  express 
power.  3149. 

General  power  to  mortgage  confers 
rig^t  to  pledge.  3149. 

Cities  and  corporations  can  only 
pledge,  how.  3150.    / 

Partner  cannot  pledge  partnership 
property,  except  when;  exception. 
3161. 

Actual  delivery  and  possession  essen- 
tial. 3152. 

In  credits  and  incorporeal  rights  the 
delivery  is  fictitious  and  symbolic. 
3153. 

Lessor's  privilege  gives  right  of.  2707, 
3218. 

See  Lease. 

Lmkeeper's  privilege  gives  right  of. 
3233. 

See  Innkeepers. 

Privilege  for  freight  gives  right  of. 
3246. 

Expense  for  preservation  gives  right 
of.  3225. 

Pledge  in  lieu  of  security.  3065. 

Pledge  in  lieu  of  official  and  judicial 
surety.  3065. 

Debtor's  property  the  pledge  of  his 
creditors.  1968,  1969. 

Pawn: 

Defined.  3135. 

What  may  be  the  subject  of.  3154, 
3155. 

How  a  claim  or  credit  is  pawned. 
3156. 

Eights  and  priority  of  creditor  holf^ 
ing.  3157. 

Written  pledge;  essentials.  3158. 

Manual  pledge,  how  made.  3158. 

Pawn  by  private  writing,  accompa- 
nied by  actual  delivery.  3158. 

Warehouse  receipt,  pawn  by  delivery 
of.  3158. 

In  pawn  of  credit,  notice  to  debtor 
essential.  3158. 

ion 


Pawns  to  banks,  cashier's  acts  of 
transfer.  3159. 

Pawn  of  credits  not  negotiable,  how 
made.  3160. 

Pawn  of  note  or  obligation  to  bearer; 
indorsement.  3161. 

Possession  by  pledgee,,  or  third  per- 
son for  him,  essential  to.  3162. 

Pawn  of  several  things;  partial  pay- 
ment 3163. 

Complete  payment  necessary  to  re- 
lease. 3164. 

Creditor  cannot  sell  thing  pawned, 
except  after  judgment;  power  of 
attorney.  3165. 

Pawn  belongs  to  debtor.  3166. 

Creditor  responsible  for  loss  of.  3167. 

Debtor  responsible  for  expenses  for 
preservation  of.  3167. 

Fruits  of  thing  pawned  belong  to 
debtor.  3168. 

Interest  on  claim,  pawned.  3169. 

Collection  of  claim,  pawned.  3170. 

Division  of  pawn  among  heirs.  3171. 

Surplus  or  deficiency  in  case  of  sale. 
3172. 

Theft  of  pawn  by  debtor.  3173. 

Deceit  by  debtor  as  to  substance  or 
quality.  3174. 

Creditor  cannot  acquire  pawn  by  pre- 
scription. 3175. 

See  Antichresis. 


POSSESSION:. 

Defined.  3426. 

Precarious,  defined.  3556  (25). 
Distinct  from  ownership,  496. 
Two  kinds  of,    natural    and    civfl. 

3427. 
Natural  defined.  3428,  3430. 
Civil  defined.  3429,  3431. 
Applies   properly   only   to   corporeal 

things.  3432. 
Of   incorporeal  rights   is  quasi-pos- 
session. 3432,  2481. 
One    may    possess    through    others. 

3433. 
Lessor     possesses     through     tenant 

3433. 
Commencced  for  another  presumed 

to  continue  under  same  title.  34^, 

3514. 
May  exist  without  ownership.  S4S5. 
Kequisites  io  acquire.  3436. 
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POSSESSION— Continued 

To  take  possession  of  estate,  not 
necessary  to  pass  over  whole.  3437. 

Acquired  through  others.  3438,  3445. 

Children  and  interdicts  acquire, 
through  tutor  and  curator.  3439. 

Corporations  acquire,  through  offi- 
cers. 3440. 

Tenants,  farmers  and  dq[>ositaries 
cannot  acquire.  3441,  3446. 

Once  acquired  continues  though  ac- 
tual custody  ceases.  3442. 

Presumption  of  intention  to  retain 
possession.  3443,  3444. 

Intention  to  po^Mss  necessary  for 
obtaining  and  preserving,  for 
another.  3445. 

May  be  lost  without  possessor's  con- 
sent. 3447. 

Lost  when  consent  of  possessor,  when. 
3448. 

Lost  against  consent  of  possessor, 
when.  3449. 

Confers  certain  rights.  3451. 

Possessor  in  good  faith,  defined. 
3451,  503. 

Possessor  in  bad  faith,  defined.  3452, 
503. 

Bights  of  possessor  in  good  faith. 

3453,  508. 

Rights    common    to    all    possessors, 

3454,  2314. 

Of  one  year  gives  right  to  possessory 
action.  3455. 

Possessory  action  prescribed  in  one 
year.  3456,  3536. 

Action  of  boundary  available  to  pos- 
sessor. 829. 

Governs  in  settling  boundaries  in  ab- 
sence of  titles.  845. 

Provisional,  of  estate  of  absentee.  57. 

See  Absentee. 

Ownership  acquired  by.  3458. 

Of  thing  sold,  delivery  of,  actual  or 
constructive.  2478. 

Sale  of  immovable  by  public  act  dis- 
penses with  necessity  to  deliver* 
2479. 

Retention  of,  by  seller  of  immovable, 
prima  facie  evidence  of  fraud. 
2480. 

Heirs  of  vacant  succession  must 
cause  themselves  to  be  put  in. 
1193. 


Natural  children  called  to  successioii 
of  parent  must  be  judicially  put  in. 
925,  926,  927. 

See  Delivery. 

See  Immemorial  Possession. 

See  Prescription. 


POSSESSOR: 

See  Possession. 

POSTERITY: 

Defined.  3556  (24). 

POSTHUMOUS  CHILD : 

Defined.  30. 
Tutorship  of.  252. 
See  Unborn  Child. 

POUND: 

Animals  put  in  and  sold  to  third  pei^ 
son,  not  reclaimable.  3508. 

POUR  AUTRUI: 

Stipulation  for.  1890. 

PRECARIOUS  TITLE: 
Defined.  3556.    No.  25. 

POWER  OF  ATTORNEY: 

Defined.  2985. 

Should  be  accepted  by  agent.  2988. 

How  acceptance  may  be  made.  2989^ 

Power  must  be  one  which  the  princi- 
pal has  the  right  to  exercise.  2187* 

Several  kinds  of.  2986. 

How  power  of  attorney  may  be  given. 
2992. 

May  be  in  blank.  2993. 

General  or  special.  2994. 

Indefinite  or  special.  2996. 

General  power  of,  only  confers  right 
of  administration.  2996. 

When  power  must  be  express  and 
special.  2996,  2997. 
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POWER  OF  ATTORNEY— Con^nued. 

To  compromise,  does  not  empower 
agent  to  submit  to  arbitration. 
2998. 

Power  to  receipt.  2999. 

Inferred  powers.  3000. 

Women  and  minors  may  be  appoint- 
ed by.  3001. 

Duty  of  agent  under.  3002. 

Liability  of  agent  under;  when  gra- 
tuitous. 3003. 

Obligation  of  agent  to  account.  3004. 

Things  unduly  acquired  under,  by 
agent.  3005. 

Discretion  of  agent.  3006. 

Agent  under,  responsible  for  substi- 
tute. 3007,  3008. 

Agent  cannot  exceed;  ratification. 
3010. 

Divergence  from,  when  permitted. 
3011. 

Where  agent  communicates  power  to 
person  contracting  with  him.  3012. 

How  power  of  attorney  expires.  3027. 

Revocation  of.  3028. 

Notice  of,  revocation  of.  3029. 

Agent  may  renounce,  when.  3031. 

Appointment  of  new  agent,  under. 
3030. 

Death  of  principal;  rights  of  third 
persons.  3032,  3033. 

Death  of  agent,  under.  3034. 

Liability  of  agent  to  third  person. 
3013. 

Liability  of  joint  agents  under.  3014. 

Defaulting  agent  owes  interest.  3015. 

See  Mandate. 

See  Broker. 


PRESCRIPTION: 

To  revoke  a  will  on  account  of  griev- 
ous injury.  1711. 

Of  redhibitory  action.  2434,  2546. 

Of  redhibitory  action  for  animals. 
2535. 

Prescription  to  claim  for  land  or  dam- 
ages by  expropriation.  2630. 

Prescription  for  damages  for  defect 
or  diminution  in  sales.  2545. 

Prescription  suspended.  3522. 

Tenants,  lessees  and  usufructuaries, 
and  those  possessing  for  otherSi 
]  cannot  prescribe.  3510. 


Pbescription  or  Ten  Years: 

Usufruct  lost  by  non-usage.  618. 
Use  and  habitation.  628. 
Servitudes    lost    by    non-usage.  788, 

3546. 
Dowry,  right  of  husband  to  sue  for. 

2348. 
Mortgage,  inscription  of.  3369,  341L 
In  general,  all  personal  actions.  3544 
Action  against  architect  and  hrvkr 

layer.  3545. 

Pbescriptiox  of  Thirty  Ye.\rs: 

All  actions  for  real  pr(^)erty  or  for 
an  entire  estate.  3548,  1030,  103L 
See  Rent  Charges.  2788. 

Rules  Relative  to  Prescription  Oper- 
ating Release  From  Debt  : 

May  prescribe  against  title  created 

by  himself.  3549,  3514. 
Debtor  not  compelled  to  swear  as  to 

payment.  3550. 
How  interrupted.  3551,  1516  seq. 
Citation,  acknowledgment  by  debtor, 

by  heir,  etc.  3552. 
Principal  and  surety.  3553.       * 
Minors    and    interdicts.    3554.      See 

3541. 
Wife.  3555.     See  3525. 

Prescription  of  Fn-E  Ye.uis  : 

Bills  of  exchange,  notes,  negotiable 

effects,  etc.  3540. 
Runs  against  minors.  3541. 
XuUity  and  rescission  of  contracts, 

testaments  or  other  acts.  3542.  See 

2221. 
Reduction    of    excessive    donations. 

3542. 
Rescission  of  partition.  3542,  1396. 
Runs    against    minors    only    from 

majority.  3542.    See  1414. 
Informalities  of  public  sales.  3543. 
Action  of  warranty  of  solvency  of  a 

rent  charge.  1392. 
Action  of  warranty  among  co-heirs. 

1396. 

Prescription  of  Four  Years  : 

Tutor,  action  by  minor  against.  363. 
Lesion.  1876,  2596. 
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PRESCRIPTION— Cona*nu€d. 
Prescription  of  Three  Years: 

Arrearages  of  rent  charges,  annuities 
and  alimony,  hire  of  movables  and 
immovables,  money  lent,  salaries  o{ 
overseers,  clerk,  secretaries,  teach- 
ers, physicians,  surgeons,  apothe- 
caries, sheriffs,  clerks,  attorneys, 
merchants,  wholesale  or  retail,  and 
all  open  accounts.  3588. 

Action  by  creditors  in  successions. 
•     1168,  1188. 

When  ceases.  3588. 

Runs  against  minors  and  interdicts. 
3541. 

Action  against  attorneys.  3589. 

Prescription  of  Two  Years: 


Expropriation,  damages  for. 
Prescription  of  One  Year: 


Tutor,  action  against  relation  for 
failure  to  have  appointed.  311. 

Lanc^  action  to  recover  land  carried 
away  by  stream.  511. 

Donation,  revocation  for  ingratitude. 
1561. 

Donation,  revocation  of  conditional 
1567,  3542. 

Revocatory  action.  1987,  1994. 

Offences  and  quasi-offences.  2315. 

Redhibitory  action.  2534. 

Justices  of  peace,  notaries,  masters 
and  instructors,  innkeepers,  retail- 
ers of  liquors,  workmen,  laborers 
and  servants,  freight  and  wages  of 
seamen,  supply  of  necessaries  for 
ship.  3534. 

Injurious  words,  possessory  action, 
delivery  of  merchandise.  3536. 

From  what  time  prescription  runs. 
3535,  3537. 

Runs  against  minors  and  interdicts. 
3541. 

Prescription  of  Movables  : 

Not  stolen  or  lost,  by  just  title,  three 

years.  3506,  3476. 
Thing  stolen  or  lost.  3507. 
Animals  lost  or  abandoned.  3508. 
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Causes  Which  Prevent  Prescription 
Tending  to  the  Acquisition  of  Prop- 
erty: 

Possession  for  another.  3510  et  seq.. 
Transferrees  of  those  who  possess  for 

others.  3513. 
Nature  and  origin  of  possession  cai> 

not  be  changed  by  party  himself.. 

3514  et  seq.,  3549. 
Causes  which  interrupt  prescription* 

3516. 
Natural.  3517. 
Legal.  3518. 

Abandonment  by  plaintiff.  3519. 
Acknowledgment  by  debtor.  8520* 
See  Renuncution.  3460. 

Causes  Which  Suspend  the  Course  or 

PRESCRn»TION: 

Runs  against  all,  unless  excepted  by 

law.  3521. 
Exception.  821,    1031,    1304,    2182^ 

3175,  2363,  2364,  8528. 
Runs  against  State.  512. 
Minors  and  interdicts.  8522. 
Husbands   and  ^ives.  3528   et  seq^ 

3555. 
Beneficiary  heir.  3526,  3527. 

Prescrh^tion  Which  Operates  Re- 
lease From  Debt: 

Discharge  of  debtor.  8528. 

Real  rights.  3529. 

Title  and  good  faith  not  necessary; 

3530. 
Lapse  of  time  only  condition.  8531» 

Prescription  of  One,  Two,  Three  and 
Six  Months  : 

To  dispute  legitimacy.  191  et  seq. 
Redhibition  of  animals.  2535. 
Privilege  on  ships.  3237. 
Separation  of  patrimony.  1465. 

General  Promsions: 

Defined.  3457. 

Prescription  by  which  properly  is  ac- 
quired. 3468. 

Prescription  by  which  debts  are  re- 
leased.  1846  (5),  2307,  3459. 

Renunciation.  3460  seq. 

When  pleaded.  3464  seq. 
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PRESCRIPTION— Continued. 

Who  may  plead.  3466. 
Time,  how  reckoned.  3467  aeq. 
No  prescription  but  those  established 
by  Code.  3471. 

Presceiption  by  Which  Property  is 
Acquired: 

Time  differs  as  to  movables  and  im- 
movables. 3472. 
Immovables^  good  faith,  title.  3474. 
Immovables,  bad  faith,  no  title.  3476. 
Movables.  3477,  3506  et  aeq. 

Prescription  of  Ten  Ye.\rs: 

Good  faith   and  just   title.  3478   et 

aeq.,  3461.  See  503. 
Conditions  of.  3486. 
Possession,  qualities  of.  3487  et  seq. 
Author,  heir,  ancestor^  etc.  3494. 
Possession  must    be    uninterrupted. 

3495  et  seq. 
Thing  must  be  alienable.  3497. 
Servitudes.  766. 
Boundaries.  853. 

Prescription  of  Thirty  Years: 

Without  title  or  possession  in  good 
faith.  3499. 

Possession  must  be  continuous,  pub- 
lic, unequivocal  and  as  owner. 
3600. 

Intention  to  possess.  3501,  3502. 

Extends  only  to  what  is  physically 
possessed.  3503. 

Servitudes,  continuous  and  apparent. 
3604. 

Kules  same  as  prescription  of  ten 
years.  3505. 


PRESCRIPTION— SPECIAL  INDEX. 

Accession.  511. 
Alimony.  3538. 
Annuities.  3538. 
Architects.  3545. 
Apothecaries.  3538. 
Attorneys.  3538,  3539. 
Bakers.  3534. 
Beneficiary  heir.  3526. 
Bills  of  exchange.  3540. 
Boundary.  825,  851. 


Butchers.  3534. 

Captains  of  vessels.  3534. 

Cession  of  property.  2218. 

Clerks.  3538. 

Collisions  of  ships.  3536. 

Constables.  3534. 

Ccmtracts    in    fraud    of    creditors. 

1987,  1994. 
Creditors  of  successions.  1068, 1188. 
Damages.  311,  2315,  3536. 
Delivery  of  cargo.  3536. 
Domestic.  3206,  3534. 
Donations.  1431,  1661,  1567,  3542. 
Dowry.  2348^  2363,  2364. 
Evidence.  2278. 
Expropriation.  2630. 
Estray.  3508,  3422. 
Freight.  3636. 
Guaranty  of  portions  in  partitions. 

3642,  1396. 
Hire    of    movables    or    immovables. 

3638. 
Husbands  as  to  wives.  3523. 
Immovables — ^property    of.   3496   et 

seq.,  3648. 
Informalities  in  public  sales.  3543. 
Injurious  words.  1711,  3536. 
Innkeepers.  3634. 
In  solido.  2090,  2097. 
Judges — ^their  fees.  3634. 
Judgment.  3547. 
Justice  of  the  peace.  3534. 
Laborers.  3534. 
Legitimacy-.  191,  192. 
Lesion.  1876,  2596. 
Lessor.  2709. 

Masters  and  instructors.  3534. 
Merchants.  3534,  3538. 
Minors.  362. 
Money  loaned.  3538. 
Mortgage.  3369,  3411. 
Negotiable  effects.  3540. 
Notaries.  3536. 
Notes — ^promissory.  3540. 
Nullity— actiwi  of.  2221,  3542. 
Overseer.  3638. 
Offences,  etc.  2316,  3538. 
Ownership.  496,  506. 
Partitions  of  successions.  1304, 1305. 
Patrimony.  1466. 
Personal  actions.  8544. 
Physicians.  3638. 
Pledge.  3176. 
Possessory  action.  3536. 
Privileges.    See  Privileges, 
Quasi-contract.  2307. 
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Redemption  of  lands.  2568. 

Redhibitory  action.  2534,  2535. 

Rent  charge.  3538. 

Rescission — action  of.  3542,  2595. 

Return  of  papers  by  attorney.  3539. 

Revocation,  when.  1987,  1994. 

Roads — indemnity  for.  708. 

Seamen — their  wages.  3534. 

Secretaries.  3538. 

Servants.  3534. 

Servitudes.  736,  765,  766,  789  8eq,j 
3504,  3546. 

Sheriff.  3538. 

Ships.  2777,  3237. 

Stolen  articles.  3507. 

Succession — accepting  or  renounc- 
ing of.  1030,  1031. 

Supplement  of  price  in  lesion.  2498. 

Surgeons.  3538. 

Suretyships,  five  of.  3057. 

Syndics.  1994. 

Teachers.  3534,  3588. 

Time  of  pleading  prescription.  8464. 

Tutors.  311,  362. 

Undertaker  by  the  job.  3545. 

Use  and  habitation.  628,  3546. 

Usufruct.  618,  3546. 

Vendor^s  right  of  redemption.  2570. 

Warranty  in  partition.  1396,  3542. 

Wives.  3523,  3525. 

Wood  for  ships.  3534. 

Work.  2777. 


PRESUMPTION: 

Defined.  2284. 

Of  law  and  of  fact.  2284. 

Legal : 

Defined.  2285. 

Examples  of,  legal.  2285. 

With  respect  to  thing  adjudged,  ex- 
tent of.  2286. 

Legal,  conclusive,  dispenses  with 
proof.  2287. 

Of  Fact: 

Left  to  judgment  and  discretion  of 
judge.  2288. 

Of  Surviv(«ship  : 

Determined  by  attendant  circum- 
stances. 936. 


In  absence  of  attendant'  circum- 
stances^ rules  relative  to.  937,  938, 
939. 


Every  one  presumed  to  know  the  law. 
7. 

Change  of  domicile  not  presumed  by 
acceptance  of  temporary  and  pre- 
carious office.  44. 

Change  of  domicile  not  presumed  by 
acceptance  of  office  for  life,  except 
when.  45. 

Of  death,  with  reference  to  putting 
into  provisional  possession.  60,  61. 

Of  paternity,  with  reference  to  chil- 
dren bom  during  marriage.  184. 

Of  paternity  ceases  upon  remoteness 
of  husband.  189. 

Of  paternity  ceases,  when  child  bom 
before  one  hundred  and  eightieth 
day  after  marriage.  186. 

Child  presumed  capable  .  of  living, 
when.  186. 

Cohabitation  presumed  after  volun- 
tary separation  of  spouses.  188. 

Presumed  parties  have  obeyed  sen- 
tence of  separation  from  bed  and 
board.  188. 

Owner  of  land  presumed  owner  of 
constructions  and  works.  506. 

Of  party  wall  being  in  common.  677. 

Fence  separating  rural  estates,  pre- 
sumed to  be  boundary  enclosure, 
except  when.  688. 

Ditch  between  two  estates  presumed 
held  in  common.  689. 

Incapacity  of  heirs  not  presumed. 
952. 

Collation  founded  on  presumption 
that  what  was  given,  given  in  ad- 
vance. 1229,  1238. 

Collation  presumed,  when  not  ex- 
pressly forbidden.  1230. 

Grant  of  seizin  to  executor  not  pre- 
sumed. 1659. 

Legacy  to  executor  presumed  to  be  in 
lieu  of  commission.  1686. 

Of  less  quantity  when  amount  of  be- 
quest in  doubt.  1717. 

Consent  not  presumed  in  reciprocal 
contracts.  1766. 

Consent  presumed  in  some  unilateral 
contracts.  1766. 

Law  expressly  declares  when  consent 
in  particular  contracts  is  pre- 
sumed. 1781. 
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FRE-SOIPTIOX— ^r^wufcK^J 

AatifCfrixatijO   of   bnstMiid   to   eocs- 

mercial    eoatrftcts    of    wife    pfe- 

sniDCidy  wnen.  liT^ 
Aothorizaticai  of  hixsb«zjd  to  wifc'i 

contracts  for  wtf— i'mi  presumed, 

viien.  17S6. 
Anthorizati'ja  of  ln>«lMTwi  to  wife's 

co&trM!tB   pitteuiaed   wbere   be   if 

party.  17*^ 
Of  ri^:  of  jtidicial  enforoeoBCDt  of 

eoDtrsct.  17d9. 
Of  coDiimiADce  of  propositioo  to  con- 

tTict.  l^OL 
Of  cootinuMioe  of  proposilion  to  con- 

trmct  oesses  after  reasonable  length 

of  time.  1S04. 
Of   aeoeptaoce   of   soooeasioa.      See 

ACCEPTASCE- 

Benimeiation  of  suooession  not  pre- 
sumed. 1014. 

Proposition  to  contract  presomeii 
when.  181L 

Consent  to  contract  presumed,  when. 
1*511,  1S16,  1S17. 

Beneiral  of  lease  presumed,  when. 
1817. 

Of  confer  *  to  contract    See  ISIS. 

Of  error  i    motive  to  contract.  1S26. 

In  contracts  of  beneficence,  consid- 
eration of  person  presumed  to  be 
principal  cause.  1835. 

Fraud  is  not  presumed.  1&4S. 

Simulation  presumed  when  seller  re- 
tains possession.  2480. 

Meaning  of  maxim  fraud  is  not  pre- 
sumed. 1848. 

Fraud  presumed  by  transferrer  of 
immovable  property  in  possession. 
1921. 

Simulation  presumed  when  seller  re- 
tains possession.  2480. 

Meaning  of  maxim,  fraud  is  not  pre- 
sumed. 1848. 

Obli|?"ation  in  solido  not  presumed. 
2093. 

That  compromise  would  have  been 
effected   despite   error   of   parties. 

lasi. 

Commimity  of  acquets  and  gains  pre- 
sumed in  every  marriage.  2399. 

Benunciation  of  community  pre- 
siuned,  when.  2420. 

At  dissolution  of  marriage,  effects  of 
spouses  presumed  to  belong  to  com- 
munity. 2405. 
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Warranty  is  sale.  3501,  17«4    r  . 

With  leCcRDoe  to  b^ycr »  zij^  u^ 
cnoel  Mle  <rf  iwlyritanrr    ^U. 

Viee  mwiiin,  within  three  day?  ^f 
Bale,  jMiiiiMi  il  to  hvre  existtd  be- 
fore vie.  K9Q. 

Piaeuiqj  of  viee  in  thinp  sold  dk 
SS46. 
:  without  dnratian,  jw  f  mif  \  fay 
thenunlh.  98^ 

Benewal  of  lease  ft' mimed,  whec 
1S17,  2689. 

Thins  ptmunul  in  good  order,  when 
no  inrentoty  taken  by  lessee.  27% 

lfan<kle  ptctumed  gralnitouak.  299L 

SuiHjah^  not  fi'imiiu'd   8038. 

Good  faith  in  UMtteia  of  prescr^doo 
presumed.  348L 

Posseasor  presumed  to  have  poaseased 
as  owner,  vvfo. 

Possearaon  presmned  to  cootmae 
nnder  title.  8488. 

Actual  poswcBSOff  premmed  to  con* 
tinne  in  poascwiop.  8482. 

Poson  haring  title,  presumed  to  pos- 
sess conformably  to  it.  3488. 

Bight  to  partiti<m  presumed.  12S9. 

PRDfOGEN  ITUKE : 

In  legal  soooessions,  mknown  to  our 
law.  S93. 


PRIVILEGE: 

Defined.  3186. 
General  Provisioxs  : 

All  debtor's  property  bound  for  hi? 

debts.  3182. 
His  property  a  common  pledge,  sav- 
ing lawful  preferences.  31  S3. 
Privileges  and  mortgages  preferred 

claims.  3184. 
Privilege  claimable,  when  exjaesslT 

granted  by  Code.  3185. 
Of  higher  rank  than  mortgage.  31S^ 
Enforced    on    price,    upon    sale   of 

movable  affected  by.  3218. 
Person  enjoying,  cannot  keep  mor- 

ables    affected    by,    except   lessor. 

3218. 
Kank  of  lien,  determined.  31  ST. 
Creditors  with  concurrent,  paid  on 

equal  footing.  3188. 
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TBIYILEQE— Continued. 

May  exist  on  movables  or  immovables 
both.  3189. 
On  Movables: 

General  or  special.  3190. 

General  privileges,  all  movables, 
enumerated,  rank.  3191. 

Funeral  charges.  See  Funeral 
Charges. 

Law  charges.    See  Law  Charges. 

Expenses  during  last  sickness.  See 
Expenses.    See  Last  Sickness. 

Wages  of  servants.     See  Servants. 

Supplies  of  provisions.  See  Fur- 
nishers OP  Provisions. 

Of  clerk.  3214. 

Of  wife  for  dotal  claims.  3215. 

On  Particular  Movables  : 

Enumeration  of.  3297. 

Of  lessor.  3218,  3219. 

See  Lessor. 

Of  creditor  on  thing  pledged.  3220. 

See  Pledge. 

Of  depositor.  3222,  3223. 

For    expenses    of    preservation    of 

another's     property.    3224,     3226, 

3226. 

Of  Vendor  on  Movables  : 

On  price  of  thing  sold.  3227. 
Lost  by  re-sale  of  vendee.  3228. 
Demand  for  restitution  within  eight 

days.  3229. 
Eestitution  in  sale  of  merchandise. 

3230. 
Eestitution  in  case  of  recognizable 

objects.  3231. 
Of  innkeeper  on  traveler's  property. 

3232,  3233,  3234. 
Who  are  travelers.  3236. 
Lmkeeper's  right  to  sell  property  of 

traveler  to  enforce.  3236. 
Of  consignee.  3247,  3248. 

On  Immovables: 

What  creditors  have.  3249. 

Of  vendor  extends  to  things  attached 

to  immovable  sold.  3260. 
Of  vendor  in  case  of  succession  sales. 

3251. 
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On  Movables  and  Immovables  : 

Enumeration  of.  3252. 
Widow's  homestead.  3252. 

Order  op  Payment  : 

Movables  first  liable;  rank.  3254. 

WTien  movables  not  sufficient.  3266. 

For  costs  of  sale  superior  to  lessor. 
3256. 

Funeral  expenses  superior  to  lessor's 
claim.  3257. 

Expenses  for  seed  and  labor  paid  be- 
fore lessor.  3259. 

Of  depositor.  3260,  3261. 

Expenses  of  preservation  of  another's 
property.  3262. 

Of  vendor.  3263,  3267,  3268. 

Of  innkeeper.  3264. 

Of  carrier.  3266. 

Immovables  liable  only  on  deficiency 
of  movables.  3266. 

Of  workmen  to  material  men.  3267, 
3268. 

Most  recent  mortgagee  first  contrib- 
utes to  privileges.  3209. 

When  funds  insufficient  to  pay  all 
creditors,  loss  fall  on  those  of  in- 
ferior rank.  327^ 

How  Preserved  and  Eecorded: 

Of  vendor,  preserved  how.  3271. 

Duty  of  contractors,  workmen  and 
niaterial  men  to  record.  3272. 

Kecordation  as  affecting  third  per- 
sons. 3273. 

Where  and  when  recordation  to  be 
made.  3274. 

Separation  of  patrimony.  3275. 


Extinction  of: 

Privileges     become 
3277. 

Speqal  Index: 


extinct,     when. 


Agents.  3214. 
Anchorage.  3237. 
Apothecary's.  3202. 
Architect.  3249,  2775. 
Artisan.  3217. 
Attorney.  3107. 
Bakers.  3209. 
Boarding-houses.  3213. 
Boats.  2777,  3237. 
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PRIVILEGE— Continued 

Bottomry.  3237  (9). 

Bricklayers.  3249. 

Bridges.  3249. 

Carriers.  3217,  3265. 

Clerks.  3214. 

Consignor.  3248. 

Consignee.  3247. 

Damage  of  cargo.  3237  (11). 

Deposit.  2962,  3217,  3222,  3260. 

Dowry.  2376,  3215. 

Freight.  2707,  3237. 

Funeral  charges.  3191,  3257. 

Furniture.  3184  (3),  3185. 

Grocers.  3208. 

Inn-keepers.  3208,  3217,  3264. 

Insurance  on  ships.  3237. 

Keeping  of  ships.  3237. 

Laborers.  3217. 

Land,  carried  off  by  river.  511. 

Last  sickness.  3199. 

Law  charges.  3195,  3237,  3256. 

Lesion.  2599. 

Lessor.  2707,  3217. 

Levees.  3249. 

Maintenance  of  ships.  3237. 

Master  of  ships.  2755,  3237. 

Material  men.  2773,  3237,  3249,  3267. 

Merchants.  3210. 

Money   laid   out   in   preserving   the 

thing.  3217,  3262. 
Money  loaned  for  necessities  of  ships. 

3237. 
Money  loaned  for  fitting  out  ships. 

3237. 
Nurses.  3202. 
Overseers.  3217. 
Partnership.  2823. 
Physicians.  3202. 
Pilotage.  3237. 
Pledge.  3217,  3220. 
Price  of  sale.  3217,  3227. 
Rent.  3217,  3237. 
Retailers.  3208. 
Roads.  3249. 
Sailors.  2755. 
Servants.  3206. 
Ships.  2777,  3237. 
Ship-masters.  2755,  3237,  3246. 
Surgeons.  3202. 

Tacit  privilege  on  buildings.  2776. 
Tacit  privilege  on  ships.  2777. 
Taverns.  3211. 
Teachers.  3212. 
Undertakers  by  the  job.  3267,  596. 


Vendor  of  movables.  3227,  3263. 

Vendor  of  immovables.  3249,  3268. 

Vendor  of  ships  and  vessels.  3237. 
(B). 

Wharfage.  3237. 

Workman  on  ships.  2777. 

Workman  on  buildings.  3267. 

Workman  on  property  subject  to  usu- 
fruct. 596. 


PRIVILEGED  COMMUNICATION: 

Husband  and  wife.  2281. 
Attorney.  2283. 


PRIZES: 

At  sea,  mode  of  acquiring,  regulated 
by  laws  of  United  States.  3425. 


PROBATE  OF  TESTAMENT: 
1644  to  1657. 


PROCURATION: 
See  Maxdatk: 


PRODIGALITY: 
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No  cause  for  interdiction.  426, 


PROFLIGACY: 

No  cause  for  interdiction.  426. 

PROMISSORY  NOTES: 
See  Bills  and  Notes. 


PROOF: 

Ontis  prohandi  on  him  who  claims  to 
have  executed  contract.  2232. 

Onus  prohandi  on  hixn  alleging  pay- 
ment or  satisfaction.  2232. 

Authentic  act,  defined.  2234. 

Proces  verbals  of  sheriff  authentic. 
2234. 

Effect  of  authentic  acts  as  proof.  2236 
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Non  numerata  pecunia  abolished. 
2237. 

Effect  of  written  act,  whether  au- 
thentic or  private.  2238. 

Counter  letters;  effect  of.  2239. 

Acknowledgment  of  private  act  gives 
effect  of  authentic  act.  2242. 

Figures  in  negotiable  instrument  not 
admissible,  when.  2243. 

Person  against  whom  claim  is 
brought  under  private  act,  obliged 
to  formally  avow  or  disavow  sig- 
nature. 2244. 

How  signatures  proved.  2245. 

Sales  and  exchange  of  inmiovable, 
under  private  signature  affect  third 
persons  from  registry.  2246. 

Merchant's  books  not  admissible  as 
proof  in  their  favor.  2248. 

Domestic  books  and  papers  not  proof 
in  favor  of  writer.  2249. 

Domestic  books  and  papers  are  proof 
against  the  writer,  when.  2249. 

Marginal  memoranda  on  margin  or 
back  of  title  written  by  creditor  is 
evidence.  2250. 

Act  under  private  signature,  shall  not 
affect  third  person,  unless  acknowl- 
edged and  proved  previous  to  reg- 
istry. 2253,  2261. 

Authentic  acts  concerning  immova- 
bles do  not  affect  third  person  till 
deposited  for  regristry.  2264. 

Copies  of  authentic  acts  legal  evi- 
dence. 2268,  2267.  , 

Copies  of  official  bonds  admissible  in 
evidence.  2267. 

Lost  original,  certified  copy.  2269. 

Copy  from  record  in  any  public  of- 
fice, admissible  on  showing  loss  of 
original.  2270. 

RECOGNmvE  Acts  : 

Do  not  dispense  with  exhibition  of 

primordial  title,  except  when.  2271. 
Essentials  in;    voluntary  execution. 

2272. 
Donor  cannot    by  any    confirmative 

act  supply  defects,  when.  2273. 
Ratification  of  null  donation  by  heirs 

or  assigns  of  donor,  estops  them. 

2274. 


Testimonial  Proof  : 

Forms  of  transfer    of    immovables. 

2275. 
Parol  evidence  inadmissible  against 

or  beyond  written  contracts.  2276. 
Contracts  relating  to  movables  tmder 

$500  in  value,  how  proved.  2277. 
Contracts  relating  to  movables  over 

$500  in  value,  how  proved.  2277. 
Parol  evidence  inadmissible  to  prove 

acknowledgment    of    judgment  or 

promise  to  pay,  after  prescription 

has  run.  2278. 
Nor    to    prove    acknowledgment    or 

promise  of  a  party  deceased  to  pay 

a  debt  already  prescribed.  2278. 
Nor  to  prove  promise  to  pay  debt  of 

a  third  person.  2278. 
Nor    to    prove    acknowledgment  or 

promise  to  pay  a  written  obligation 

already  prescribed.  2278. 
/An  agent  must  be  specially  author- 
ized   in    writing    to    acknowledge 

debts  under  this  article.  2278. 
Suits  on  lost  instruments,  proof  of 

loss.  2279. 
Advertisement    of    lost    instrument. 

2280. 
Witnesses,  who  may  be.  2281. 
Credibility  of  witness  diminished  by 

relationship  or  interest.  2282. 

Privileged  Communications  of: 

Attorneys.  2283. 
See  Acts. 
See  Registry. 
See  Wills. 
See  Witness. 


PROTEST: 

By  heir,  to  show  intent,  when  acting 

for  succession.  998. 
By  heir,  unnecessary  for  what  acts  to 

disprove  acceptance.  1001. 
Putting  in.  default  by  notarial.  1910 

(2). 


PUBERTY: 


Age  of,   as   to  males   and   females. 
36. 
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PUBLIC  SALES: 

A  foUe  enchere.  2611. 
See  Auction. 


QUAXTIMINORIS: 

See  Reduction  of  Pbice. 


QUARRIES: 

Alreacl(y  opened,  enjoyment  of,  by 
nsufruciuary.  552. 


QUASI  CONTRACT: 

See  Negotiorum  Gestor. 

QUASI  POSSESSION: 

Incorporeal  rights,  such  as  servitudes, 
susceptible  of  only.  3432. 

QUAY: 

See  Wharf. 

RATIFICATION: 

Cures  defects.  1875. 

Unauthorized  contract  validated. 
1786,  1795. 

Family  meeting  may  ratify  sale. 
1794. 

Ratification  by  receiving  the  profit. 
2140. 

Recognitive  acts  must  show  primor- 
dial title.  2271. 

RECONDUCTION: 

Of  lease  by  silence  and  inaction.  1817. 
Of  a  house  or  room.  2689. 
Of  predial  estate.  2688. 
Where  there  is  notice  to  vacate  re- 
conduction cannot  be  claimed.  2691. 

RECORDER: 

Change  of  domicile,  intention  proven, 
before.  42. 

Curator  of  absentee,  inventory  to  be 
made  by.  49. 

To  make  movables  and  credits  of  ab- 
sentee, when.  66. 


Of  birth  and  baptism.  193, 194, 196. 

Act  of  adoption,  before.  214. 

To  hold  family  meeting;  duty;  poirer 

285,  287  to  291,  inclusive;  330. 
Tutor's  absence,  power  of  attorney 

to  be  deposited  with.  314. 
Make  inventory  of  minor's  property, 

when  316. 
Tutor's  bond,  certificate  of  recorda- 

ti<Hi  signed  l^.  319,  321. 
To    make   inventory   of  sacoessioQ, 

when.  1039,  1040. 
Seals,  affixing  and  raising,  by;  daty 
of.  1075,  1076,  1077,  1082  to  1087, 
inclusive;  1091,  1092, 1093. 
Inventory  of  vacant    and   intestate 
suooessions,  and  partnership;  fo^ 
maUtiee.  1102, 1103, 1104, 1112. 
Public  inventories,  what  are.  1105  to 

1110,  inclusive. 
Absence  of  curator,  administrator, 
executor ;  power  of  attorney  to  be 
deposited  with.  1154. 
Partition,  parties  referred  to;  proce- 
dure. 1345,   1347   to  1381,  inclu- 
sive. 
Act  of  donation  and  acceptance  of 

mortgageable  property.  1554. 
Testamentary  executor,  to  cause  in- 
ventory to  be  made  by.  1666. 
Of  conveyances.  2251  to  2266,  indu- 

sive. 
Copies  of  original  acts,  granted  by. 

2267. 
Partnership    renunciation    by  wife, 

before.  2415. 
Litigious    rights,    cannot    purchase. 

2447. 
Contract  for  work  over  $500.  2775. 
Partnership    in    commendam,  when 

and  where  recorded.  2846,  2848. 
Privilege,  for  fees.  3197,  3276. 
Public  act,  or  judgment,  when  re- 
corded. 3366. 
Act,  under  private  signature,  bearing 

mortgage,  when  recorded.  3367. 
Duty  of,  when  passing  acts  creating 

mortgage.  3370. 
Erasure  of  mortgage,   when.    337i 

3375,  3383,  3385. 
Of  mortgages,  office  and  duties.  3386 

to  3396,  inclusive;  2848,  3370. 
Prescription  of  fees.  3538. 
See  Notary  Public. 
See  Registry. 
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REDEMPTION: 

Sale  with  right  of.  2667,  et  seq. 
Creditors  cannot  exercise  right.  2586. 
Purchaser  may  impose  servitude.  735. 
Purchaser  cannot  eject  tenant  until 

expiration  of  term  for  redeeming. 

2742. 
See  Sale. 


Redhibitory  action  not  divisible 
among  heirs  of  purchaser.  2538. 

Redhibitory  action  may  be  brought 
against  heirs  of  vendor  collectively 
or  otherwise.  2539. 

Of  all,  when  vice  affects  one  of  sev- 

'  eral  sold  together.  2340. 


REGISTER: 


REDHIBITION: 

Defined.  2520. 

Apparent  defects  do  not  give  rise  to. 

2521. 
Latent  defects  made  known  by  seller 

do  not  give  rise  to.  2522. 
Latent  defects  in  inanimate  things. 

2523,  2520. 

As  TO  Anim.vls: 

Two  classes  of  latent  defects  of  ani- 
mals, vices,  body  and  character. 
2524. 

Vices  body,  absolute  and  relative. 
2525. 

Absolute  vices,  defined.  2626. 

Relative  vices,  defined.  2525. 

Absolute  vices  of  horses  and  mules, 
enumerated.  2526. 

Other  vices  of  body.  2520,  2627. 

Vices  of  character  in  animals.  2528, 
2520. 

Declaration  by  seller  as  to  quality 
which  does  not  exist,  cause  for, 
when.  2529. 

Existence  of  vice  before  sale,  pre- 
requisite to.  2530. 

Vice  appearing  within  three  days  af- 
ter sale  presumed  to  have  existed 
before  sale.  2630. 

Obligation  of  seller  ignorant  of  vices. 
2681. 

Loss  on  seller,  when  thing  destroyed 
through  badness  of  quality.  2632. 

Loss  by  fortuitous  event  before  ac- 
tion of,  borne  by  buyer.  2533. 

Redhibitory  action  prescribed,  when. 
2534,  2546. 

Redhibitory  action  as  to  animals  pre- 
scribed in  two  months  after  sale. 
2635. 

Redhibitory  action  may  be  brought 
after  loss  of  thing,  when.  2536. 

Does  not  take  place  in  judicial  sales 
made  under  seizure.  2537. 
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REGISTRY: 


Of  laws,  by  Secretary  of  State.  6. 

Of  declaration,  change  of  domicile. 
42. 

Of  marriage  act.  106. 

Of  birth  and  baptism,  193,  194,  196, 
203. 

Of  legal  mortgage,  minor's  favor, 
against  estate  of  husband.  254, 
3330,  3332,  3335. 

Of  tutor's  bond;  penalty  for  neglect. 
304,  319. 

Of  tutor's  power  of  attorney,  when. 
314. 

Of  certificate,  showing  amount  of 
minor's  property,  when  tutor  not 
required  to  give  bond;  its  effect; 
duty  of  undertutor.  321  to  324,  in- 
clusive. 

Of  minor's  legal  mortgage  against 
tutor.  333. 

Power  of  attorney  by  curator,  admin- 
istrator, executor,  when.  1154. 

Act  of  donation  and  acceptance  of 
mortgageable  property,  by  whom 
made;  recourse  for  failure.  1554 
to  1558,  inclusive. 

Of  judge's  paraph  ne  varietur  on  tes- 
taments, not  by  public  act.  1657. 

Testaments  made  in  other  States  and 
foreign  countries.  1688,  1689. 

Sales  or  exchanges  of  immovable 
property,  made  under  private  sig- 
nature; effect  of.  2246,  2253,  2442. 

Of  notarial  acts,  without  New  Or- 
leans; penalty  for  failure;  effect 
of.  2251  to  2254,  inclusive. 

Of  notarial  acts,  in  New  Orleans; 
penalty  for  failure;  effect  of.  2255 
fo  2266,  inclusive. 
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Of  contract  for  work  over  $500,  and 
effect  thereof.  2775,  2776,  2777. 

Universal  partnership.  2834. 

Particular  partnership.  2836,  2837, 
2838. 

Partnership  in  commendam,  2845  tq 
2848,  inclusive. 

Of  pawn  or  pledge.  3158,  3160. 

Of  privileges.  3271  to  3276,  inclu- 
sive; 3368. 

Of  judgment;  effect.  3322,  3323, 
3361,  3366. 

Of  mortgages;  effect.  3329  to  3333, 
inclusive;  3335,  3341,  3342;  3344 
to  3359,  inclusive;  3362,  3363,  3365 

Of  public  act,  how  obtained.  3366. 

Of  act  under  private  signature,  bear- 
ing mortgage,  when.  3367. 

Preserves  evidence  of  mortgages  and 
privileges  10  years.  3369. 

How  erased.  3371  to  3385,  inclusive. 

See  Notary  Piblic. 

See  Recorder. 

REIMBURSEMENT: 
See  Expenses. 


REMERE,  VENTE  A: 

2567  et  seq. 

Purchaser  cannot  eject  tenant  until 

expiration  of  term.  2742. 
Creditors  cannot  exercise  right.  2585. 
Purchaser  may  impose  servitude,  etc. 

735. 


REMISSION: 

Conventional  or  tacit,  defined.  2199. 
Presumed  by  surrender  of  title  to 

creditor  in  solido,  2200. 
Presumption   of    acceptance    of,    by 

debtor.  2201. 
Not  presumed  by  delivery  of  copy  of 

public  act.  2202. 
To  creditor  in  solido  discharges  all 

others,  except  when.  2203. 
Receipt  of  part   from   co-debtor  in 

solido  without  reservation  of  rights. 

2101. 
Of  debt  not  presumed  by  remission  of 

thing  given  in  pledge.  2201, 


To  principal  debtor  discharges  mretj. 
2205. 

To  surety  does  not  discharge  princi- 
pal debtor.  2205. 

To  co-surety  does  not  discharge  other 
sureties.  2205. 

Payment  by  one  surety  iraputal  to 
debt.  2206. 

When  one  of  creditors  in  solido  re- 
mits debt.  2089,  2115. 

One  of  heirs  of  creditor  cannot  remit 
whole  debt.  2115. 

In  fraud  of  creditors,  voidable.  1989. 


RENUNCIATION: 
Op  Community  : 

Wife  or  her  heirs  may  avoid  dehts  of 

the  conununity  by.  2410. 
Effect  of.  2411. 
Wife  who  has  taken  active  concern 

in,  cannot  renounce.  2412. 
Inventory  necessary.  2413. 
Term  for.  2414. 
How  made.  2415. 
Judgment  against  wife    as    partner 

prevents.  2417. 
Wife  who  has  concealed  or  disposed 

of  effects  of,  cannot  renounce.  241S 
When  widow  dies  within,  delay  for 

deliberating.  2419. 
Wife  separated  from  bed  ^and  board 

presumed  to  have  renounced.  2420. 
Credittors  defrauded  by  renunciatioB, 

may  avoid.  2421. 
Maintenance  of  widow  during  term 

for  deliberating.  2422. 
Widow's  heirs  may  renounce.  2423. 

Op  Succession: 

Renunciation  not  presumed.  1014. 

Requisites  to.  1015. 

Conditional  renunciation  not  allowed. 

1016. 
Must  be  by  notarial  act.  1017. 
Must  have  capacity  to  alienate.  1018. 
Married  woman  must  be  authorized 

by  husband.  1019. 
Agent  may  renounce.  1020. 
Creditors  may  accept  for  heir,  whstk 

and  how.  1021. 
Portion  of  heir  renouncing  goes  to 

co-heirs.  1022. 
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RENtTN'CIATION— Con^timed. 

One  who  has  renounced  the  succes- 
sion of  another,  may  still  have 
right  of  representation  through 
that  other.  900. 

Eight  of  accretion  only  exists  in  legal 
or  intestate  successions.  1022. 

Accretion  operates  of  f uU  right.  1023 

Co-heir  cannot  refuse  accretion  and 
keep  his  own  share.  1024. 

The  exception  to  this  rule.  1025. 

Accretion  belongs  only  to  heirs  ac- 
cepting. 1026. 

How  renounced  portion  divided.  1027. 

Accretion  is  divided  among  heirs  or 
by  representation.  1028. 

One  embezzling  or  concealing  suc- 
cession property  Cannot  renounce* 
1029. 

Prescription  of  right  of.  1030,  1031. 

Kenunoation  op  SEBvrruDEs: 

May  be  express  or  tacit.  816. 
Express  must  be  in  writing.  817. 
Must  be  by  one  having  capacity.  817. 
One  co-owner  cannot    renounce   for 

others.  818. 
Tacit  renunciation,  defined.  819. 
Prerequisites  to  tacit  consent.  820. 

Op  Prescription  : 

One  cannot  renounce  a  prescription 
not  yet  acquired.  3460. 


REPEAL: 

Laws  repealed  entirely  or  partially. 

22. 
Express  or  implied.  23. 
Express,  when.  23. 
Implied,  when.  23. 
Of  repealing  law  does  not  revive  first 

law.  23. 
See  Dissolution. 


REPETITION: 
See  Payment. 


REPRESENTATION : 

Defined.  894. 

Takes  place  ad  infinitum  in  direct 
descending  line;  in  all  cases.  895. 
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Does  not  take  place  in  favor  of  as- 
cendants. 896. 

Is  admitted  in  favor  of  descendants 
of  brothers  and  sisters  of  deceased. 
896. 

Partition  is  made  by  roots.  898. 

Where  there  are  different  branches  it 
is  made  by  roots  in  each  branch. 
898. 

Representation  cannot  take  place 
through  a  live  person.  899. 

One  can  represent  through  a  person 
whose  succession  he  has  renounced, 
900. 

One  who  has  been  disinherited  for 
imworthines  cannot  represent  the 
one  who  disinherited  him.  901. 

Children  whose  parent  was  unworthy 
may  still  inherit  in  their  own  right 
without  representation.  973. 

No  representation  as  to  collaterals 
save  brothers  and  sisters.  914. 

The  accretion  of  renouncing  heir  in- 
herited by  representation.  1028. 


RESCISSION: 

For  non-payment  of  price.  2045,  2561. 


RES  JUDICATA: 

Legal  presumption  founded  on.  2285 

(3). 
Force  of;  application  of.  2286. 


RESPITE: 

Defined.  3084. 

Voluntary  or  forced,  when.  3085. 

Forced,  by  majority  in  number  and 
amount  of  creditors.  3086. 

Forced,  proceedings  to  obtain.  3087. 

Court  appoints  attorney  to  represent 
absent  creditors  at  meetings.  3088. 

Duties  of  attorney  for  absent  cred- 
itors. 3088. 

Meeting  of  creditors,  how  held.  3089. 

Notary  may  adjourn  meeting  for  how 
long.  3090. 

Proceedings  of  meeting  must  be  ho- 
mologated. 3091. 

Opposition  to  homologation.  3092. 

Debtor's  property  not  hypothecated 
by  reasonr  of,  except  when.  3093. 
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BESFITE— Continued. 

Security  required  by  creditor  not  as- 
senting to.  3093. 

Remission  of  part  of  debts,  affects 
creditors  granting  it.  3094. 

Creditors  not  compelled  to  enter  into 
contract  of.  3095. 

Debtor  cannot  be  allowed  more  than 
three  years  by  forced.  3096. 

Not  claimable  after  cession.  3097. 

Cession  ensues  on  refusal  of,  by  cred- 
itors. 3098. 


RESPONDENTIA: 

Interest  on  loans  or,  may  exceed  con^ 
ventional  rate.  1942. 


REVERSION: 

As  to  things  donated,  ascendants  en- 
joy right  of,  when.  908. 

Ascendants  succeed  to,  right  of,  re- 
served by  descendants,  when.  908. 

Right  of,  as  to  dowry,  settled  by  de- 
scendants. 909. 

Ascendants  exercising  right  of,  to  be 
subject  to  incumbrances.  910. 

Ascendant  exercising  right  of.  bound 
for  succession  debts,  to  value  of 
donation.  910. 

REVOCATION: 
Op  Donations,  Inter  Vivos: 

Causes.  1559. 

On  account  of  ingratitude,  takes 
place,  when.  1560. 

Prescribed  in  one  year  from  act  of 
ingratitude  or  knowledge  of  donor. 
1561. 

Cannot  be  sued  for  against  donee's 
heirs.  1561. 

Cannot  be  sued  for  by  heirs  of  donor, 
except  when.  1561. 

Per  ingratitude,  does  not  affect 
alienations  and  incumbrances,  ex- 
cept when.  1562. 

For  ingratitude,  value  restored  by 
donee.  1563. 

Donations  in  considerations  of  mar- 
riage hot  revocable  for  ingratitude, 
except,  when.  1564. 


Upon  failure  of  suspensive  condition, 

donation  dissolved  of  right  1665. 
Upon  failure  of  potestative  condition, 

donation  dissolved  judicially.  1566* 
Prescription   for   non-fulffllment  of 

condition.  1567. 
Upon  non-fulfillment  of  conditions, 

donor  receives  property  free  from 

chaiges.  1568. 
Fruits  recoverable  upon,  when.  1569. 

Op  Testaments: 

Testaments  revocable  until  deoeasa 
1690. 

Testator  cannot  renounce  right  of. 
1690. 

Testator  cannot  impose  conditions  on 
the  exercise  of  his  right  of.  1690. 

Kinds  of.  1691. 

Form  of  act  of.  1692. 

By  posterior  testament.  1693,  1694. 

Alienations,  though  null,  subsequent 
to  testament,  amount  to.  1695. 

By  sale  under  private  signature,  sub- 
sequent to  testament^  when.  1696. 

By  birth  of  children,  subsequent  to 
testament.  1705. 

Causes  for,  same  as  those  of  dona- 
tions inter  vivos,  1710. 

Prescription  of  one  year,  when  griev- 
ous injury  done  memory  of  testa- 
tor. 1711. 

Of  Contracts: 

Contract  for  benefit  of  third  person 
cannot  be  revoked  without  consent 
of  beneficiary.  1890. 

Op  Mandate: 

Procuration  expires  by.  3027. 

Procuration  to  transfer  stock  irre- 
vocable. 3027. 

Power  of  attorney  revocable  at  anyi 
time.  3028. 

Strangers  in  good  faith  not  affected 
by,  until  notice.  3029,  3033. 

By  appointment  of  new  attorney. 
3030. 


KEVENDICATION: 

Of  property  alienated  by  donee.  1511. 
Where  buyer  does  not  pay.  2561. 
Summarily   granted   and    otherwise. 
2562. 
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RIVER  BANK: 

Defined.  457. 

Public.  455. 

Accretion  belongs  to  abutting  owner. 

509. 
Rights  of  abutting  proprietor.  661. 

RIVERS: 

Navigable  public  property;  owner- 
ship vested  in  nation.  453. 

Ownership  of  beds  of  navigable,  vest- 
ed in  nation.  453. 

Every  one  may  fish  in  navigable.  463. 

Use  of  boats  of  navigable,  public.  455. 

Municipalities  may  build  public 
structures  in  beds  and  on  banks. 
863. 

Private  works  in  beds  or  on  banks  of, 
obstructing  use,  destroyed  at  in- 
stance of  any  one,  when.  861. 

Prescription  not  acquired  to  works  in 
bed  or  on  bank,  when.  661. 

Ownership  in  banks  of  navigablej 
vested  in  adjacent  owners.  455. 

What  is  meant  by  banks  of.  457. 

Levees  considered  banks  of.  457. 

Alluvion  on  banks,  belongs  to  ad- 
jacent proprietors.  509. 

Derelictions  formed  by,  belong  to  ad- 
jacent proprietors.  510. 

Land  capable  of  identification  carried 
away  by,  belongs  to  original  owner. 
511. 

Island  formed  in  navigable,  belong  to 
State.  512. 

Prescription  runs  against  State  as  to 
islands  formed  in  navigable.  512. 

Islands  formed  in  non-navigable,  be- 
long to  riparian  owners.  513. 

Division  of  islands  formed  in  non- 
navigable.  514,  515. 

Islands  formed  by  change  of  course 
of.  517. 

Ownership  in  bed  of,  after  change  of 
course.  518. 

REVIVOR  OF  JUDGMENT: 
3547. 

ROAD: 

Public  and  private.  704. 
PubUc,  defined.  705. 
Private,  defined.  706. 


Servitude  imposed  by  law  on  banks 
of  navigable  river  for  public  use. 
665. 

On  river  bank,  when  destroyed,  fur- 
nished by  owner  without  compensa- 
tion. 707. 

On  river  bank,  when  impassable,  own- 
er must  furnish  passage  without 
compensation.  707. 

Ownership  in  soil  not  affected  by  ser- 
vitude of  public.  658. 

Obligation  to  furnish  public  real. 
2014. 


SALARIES: 

Of  clerks,  secretaries,  etc.,  are  privi- 
leged.   No.  6  of  3191. 
Extent  and  rank  of.  3214. 
Prescription.  3538. 


SALE: 
Nature  and  Form  : 

When  no  special  provision,  what  rules 
govern.  2438,  2441,  2457,  2516, 
2547. 

Definition  and  essentials.  2439,  1764, 
2464,  2660,  2456. 

Of  immovables — how  made — verbal 
null.  2440,  2462;  except  under, 
2275;  affects  third  parties,  when. 

2442,  2246,  2254;  act  under  private 
signature  must  be  acknowledged. 
2253;  registry.  2251;  in  New  Or- 
leans. 2255. 

Of  movables— proof  of.  2441,  1922, 

1923. 
Owner    cannot    buy — error    annuls 

2443,  495. 

Immovables,  by  parents  to  children — 
when    forced    heirs    may    attack. 

2444,  2464, 1491. 

Who  May  Buy  and  Sell  : 

All  except  those  interdicted  by  law. 

2445,  1782,  1790,  2870. 

Spouses  between  themselves,  whei^ 
only.  2446,  1790,  2397. 

Purchase  of  litigious  rights  by  court 
officers,  judges,  attorneys,  etc.,  pro- 
hibited. 2447. 
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SALE — Continued, 

Minors,  when  capable — emancipated 
minor  over  15  years,  to  what  extent. 
371;  emancipated  minor — immov- 
ables— upon  authority  of  judge 
373;  as  tradesman.  376,  2225;  over 
18  years.  386;  modifications  and 
exceptions.  1783,  1785. 

Tutor  cannot  purchase  minor's  prop- 
erty. 337,  1146 ;  can  act  for  minor 
when— formalities.  339  to  341; 
353;  exception.  345. 

Administrator.  1049,  1051,  1790. 

Wife.  2355;  dotal  property.  2356  to 
2363;  paraphernal  property.  2384, 
2390. 

Partners.  2870. 

Owner  cannot  buy — ^nullity.  2443 
495. 

Auction — at  second  crying,  original 
bidder  excluded.  2612. 

Servitude— creation  of,  is  an  aliena- 
tion— owner  must  be  sui  juris,  731 
et  seq. 

Special  incapacities.  1790. 

Things  Which  May  and  May  Not  Bb 
Sold: 

All  things  corporeal  and  incorporeal, 

unless  specially  prohibited  by  law. 

2448,  2449,  1885. 
Things  to  come.  2450. 
Uncertain  hopes.  2451. 
Things  belonging  to  another — null — 

damages.  2452,  2313,  2947. 
Ownership  pending  suit.  2453,   842. 

869,  3397.     (Amended  Act  134  of 

1898). 
Things  stolen  or  lost.  2139,  3507. 
No  one  can  transfer  greater  rights 

than  he  himself  has.  2015. 
Succession  of  living  person  cannot  be 

sold.     2454,  979,  984,  1887,  1888 

2326. 
Things  destroyed  at  moment  of  sale 

in  whole  or  in  part.   2455,  1926, 

2219. 
Litigious  rights,  when.  2447. 

How  Perfected: 

Agreement  as  to  object  and  price, 
2456,  2462;  mere  consent.  1909; 
without  exception,  as  to  immov- 
ables. 1920;  exception  as  to  mov- 
ables—delivery. 1922,    2247;    pay- 
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ment,  condition  precedent  to  de- 
livery. 2487,  2561. 
Simple,  conditional,  alternative.  2457, 

2043,  2045,  2066,  2013. 
By  weight  or  measure,  when  perfect 

— at    whose     risk.  2458;     default 

when,  exception.  1915,  1916,  2467, 

2477,  2478. 
In  lump,  when  perfect.  2459. 
Inspection   and   trial,   sale   pending 

during.  2460. 
Accessories,     etc.,     included.     2461, 

2490,  1903,  2645;  as  to  furniture. 

477  to  480. 
Earnest.  2463. 
Price — certain,    serious,    reasonable. 

2464,  2660,  2440;    arbitration  of. 

2465. 
Expenses — ^buyer  bears.  2466,  24S3. 

At  Whose  Risk  : 

At  buyer's  risk,  when.  2467,  2556 ; 
when  not.  1915,  1916;  suspensive 
condition.  2471,  2044;  until  deliv- 
ery seller  bound  to  guard.  2468; 
except  when.  2469. 

Delay  in  delivery — seller's  loss — ex- 
cept when.  2470;  1933,  2219,  2552. 

Destroyed,  deteriorated  or  improved 
—at  seller's  risk  when.  2471,  2043. 

Alternative  sales — ^wben  seller's  loss 
—when  buyer's.  2472,  2473,  2071. 
Obligation  of  Seller  : 

To  explain  clearly — ambiguity  con- 
strued against  him.  2474,  1956. 

To  deliver  and  to  warrant  title  and 
soundness.  2475,  2476. 

See  Delhery. 

See  Eviction. 

Vices — ^Redhibitory  Action  : 

Redhibition  defined.  2520;  in  inani- 
mate things.  2523;  in  animate. 
2524  to  2628. 

Apparent  defects — ^no  grounds.  2521 ; 
No.  3  of  1847. 

Latent  defects — no  grounds,  when; 
proof  of  declaration.  2522. 

Animals — vices,  body  and  character. 
2524;  absolute  and  relative  vices. 
2525 ;  absolute  in  horses  and  mules, 
what.  2526. 

Declaration  of  quality  not  possessed. 
2529,  2542. 
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SALE — Coniinued. 

Vice  must  exist  before  sale — ^pre- 
sumption. 2530. 

Seller  ignorant  of  vice — extent  of  lia- 
bility—set off.  2531. 

Things  perishing  through  vice — 
whose  loss.  2531. 

By  fortuitous  event — ^whose  loss. 
2533,  2536. 

Prescription — within  what  time  ac- 
tion is  to  be  instituted — excep- 
tions. 2534,  2546;  two  months  for 
animals.  2535. 

Judicial  sale?. — no  redhibition.  2537, 
2619. 

Heirs  of  purchaser  must  concur  in 
the  action.  2538. 

As  to  heirs  of  vendor.  2539. 

Several  things — vice  in  one,  in  all. 
2540. 

Vices — Reduction'  of  Price: 

When  action  may  lie.  2541,  2642. 

Buyer  must  choose  between  reduction 
and  redhibition,  but  court  may  de- 
cree former  in  lieu  of  latter.  2543. 

How  action  regulated  and  governed. 
2544. 

Vices — By  Seller  Concealed: 

His  liability.  2545. 

Prescription — one  year  from  discov- 
er>%  which  seller  must  prove.  2546. 

False  declarations.  2547;  by  what 
rules  determined.  1847;  renuncia- 
tion of  warranty  does  not  estop 
when  seller  defrauds.  2548. 

Oduoatiox  of  Buyer: 

To  pay  price  and  costs  of  preserva- 
tion— to  receive  and  remove.  2549, 
2158,  2483,  3224. 

To  pay  at  time  and  place  of  agree- 
ment, or  of  delivery.  2550,  2157, 
2487. 

To  pay  though  delivery  impossible, 
when.  2552, 1898, 1933,  2219. 

Price  draws  interest,  when.  2563, 
25.54,  1932;  when  not.  2559. 

Buyer  in  default.  2551;  damages. 
2555,  1911. 

Movables  at  buyer's  risk,  when.  2566. 

Payment  suspended,  when — excep- 
tion. 2557. 


Deposit  of  price  in  court.  2558, 

Estoppel — payment  before  disturb- 
ance. 2560;  call  in  warranty.  2517. 

Dissolution  on  default  of  payment. 
2561 ;  immovables — ^when  extension 
of  payment  allowed  by  court — 
limit  of.  2562,  2047;  when  not  al- 
lowed. 2563;  movables — no  exten- 
tion.  2564. 

Liable  for  diminution  in  value,  when. 
2565. 

Price  of  a  thing  sold  is  a  debt  per- 
sonal to  purchaser.  2787. 

Subrogation  of  purchaser  of  immov- 
ables. No.  2  of  2161. 

Vendor's  privilege — movables.  3227; 
ships.  3239;  inunovables.  3249. 

Nullity  and  REsassiox : 

Causes  for.  2566. 
1.  By  right  of  redemption. 

Redemption  defined.  2567;  lim- 
ited to  ten  years.  2568. 

Judge  cannot  extend  term  fixed 
for.  2569. 

Purchaser's  title  irrevocable 
after  term  expires.  2570. 

Minors — delays  run  against 
2571. 

Operates  against  second  pur- 
chaser. 2572. 

Estate  coupled  with  right  of  re- 
demption— ^purchaser  of,  ac- 
quires all  of  vendor's  rights — 
prescription.  2573,  2742;  may 
oppose  plea  of  discussion. 
2574;  fruits,  his  until.  2575. 

Accessions,  natural — ^purchaser 
absolute  owner  of,  except 
when.  2576;  those  created  by 
purchaser  —  indemnity  for. 
2577. 

Deterioration — seller's  loss,  ex- 
cept when.  2578. 

When  purchaser  of  undivided 
right  becomes  possessor  of 
whole.  2579. 

Joint  vendors.  2580;  their  co- 
heirs. 2581 ;  buyer  may  compel 
all  of  them  to  be  made  parties 
to  the  suit  for  redemption. 
2582. 

Several  vendors  as  co-proprietors 
selling  separately.  2683. 
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Purchaser  leaving  several  heirs; 
they  are  only  liable  individual- 
ly for  their  portion,  unless. 
2584. 

Creditors  of  vendor  cannot  exer- 
cise right.  2586,  2574. 

Fruits  not  gathered  at  time  of  re- 
demption. 2586,  466. 

Beimbursements — price,  expens- 
es of  repairs  and  of  sale — im- 
provements. 2587,  2740. 

Mortgages  and  incumbrances  by 
purchaser,  inoperative  against 
vendor,  when.  2588,  735. 
2.  On  account  of  lesion. 

Lnmovables — ^beyond  moiety — 
rescission  even,  when.  2589, 
1861, 1877;  buyer  cannot  exer- 
cise. 2598. 

How  computed.  2590;  purchas- 
er's alternative.  2591;  fruits 
and  interest.  2592,  2470,  2553. 

For  what  action  does  not  lie — 
movables,  succession  rights 
sold  to  strangers,  credits  and 
judicial  sales  of  inunovables. 
2594. 

Prescription.  2595;  right  of  re- 
demption does  not  suspend. 
2596. 

Condition  of  thing — responsibil^ 
ity  and  deterioration.  2597; 
reimbursement  2598,  2599. 

Sale  by  or  to  several  persons ;  co- 
proprietors — ^heirs  of  seller  or 
buyer — same  rule  governs  as 
in  action  for  redemption.  2600, 
2579  et  seq. 
See  Auction. 

Judicial  Sales: 

Kinds :  Execution — Succession — ^Par- 
tition. 2616. 
Public  sales,  rules  of,  how  applied. 

2617,  1869. 
Execution  sales: 
By  whom  made.  2618. 
Redhibi  tory  vi ces — fraud — ^nullity. 

2619,  2537,  1848. 
Lesion,  no  rescission  for.  2594. 
Title  valid,  but  transfers  only  debt- 
or's rights.  2620. 
Purchaser,    evicted — ^his    recourse. 
2621. 
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Succession  sales: 
By  whom  ordered — ^by  whom  made. 


Title,  how  passed.  2623,  2608. 
Warranties.  2624. 
Heirs,  may  purchase — price  pay- 
able, when.  2625, 1343. 

Compulsory  Transfer  of  Property: 

Eminent  domain.  2626,  2014;  against 
owner's  will.  2627. 

Compensation.  2628;  before  expro- 
priation. 2629. 

By  certain  corporations.  2630;  spe- 
cial jury.  2631;  method  of  pro- 
cedure. 2632. 

Assessment,  basis  of  value.  2633. 

Appeal — does  not  suspend  execution, 
but  affects  amount  of  damages. 
2634. 

Owner  absent  or  unknown — curator 
ad  hoc — State  treasury.  2635. 

Special  plea  of  owner — its  extent 
2636. 

Graveyards  and  appurtenances  there- 
of, exempt  from — except  when. 
2637. 

Tender  shifts  costs.  2638. 

Valid— even  against  married  women, 
etc.  2639. 

Rules  strictly  enforced.  2640. 

Assignment  of  Incorporeal  Rights: 

Delivery— how     made.  2642,      2481, 

1536. 
Third    persons — when    affected    by. 

2643,  2212;  who  are.  Xo.  32,  3556. 

3160. 
See  Pledge.  3160. 
Payment  prior  to  notice.  2644,  2145, 

2212. 
Accessories.  2646,  2490. 
Warranty  of  the  existence  of  the  in- 
corporeal right,  such  as  credit,  etc. 

2646;     as  to  solvency  of  debtor. 

2645  to  2649. 
Succession,   right   to — what   sale  of 

warrants.    2660,    1960;    its    fruits 

and  credits.  2651. 
Lesion — ^no  rescission  for.  2594. 
Other    obligations — sale     of.     1002, 

1319. 
Litigious  rights — defined.  2653;  how 

debtor     may     discharge     himself. 

2662,  2447;  exceptions.  2654. 
See  Giving  in  Paymen^t. 
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SAND  BAR: 


See  OwNEESHiP.  512,  513. 


SEA: 


Common  to  all;  ownership  vested  in 
no  one  in  particukr.  450. 

Right,  growing  out  of,  public  use  of. 
452,  453. 

Derelictions  of,  do  not  vest  in  ad- 
jacent proprietors.  510. 


SEALS: 


See  Su(x:essions.  1075. 
See  DoxATioNs.  1584. 


SEAMEN: 


See  Primleges.  3237. 
See  Prescription.  3534. 


SEASHORE: 


What  is  meant  by.  451. 
Public  use  of.  450. 
Rights  growing  out  of  public  use  of. 
452. 


SECURITY: 

Tutor's  Bond: 

Its  amount.  318. 
Must  be  recorded.  319. 
When  tutor  relieved  from  bond.  320. 
Tutor's  bond  to  operate  as  a  mort- 
gage. 3252. 
Qualification  of  surety.  3042. 

Bottomry  Bonds  : 

Interest  may  exceed  the  conventional 

rate.  1942. 
Qualification  of  surety.  3042. 

Bond  of  Administrator  : 

Its  amount.  1048. 

Bond  of  Cirator: 

Its  amount.  1127. 
Qualification  of  surety.  3042. 


Bond  of  Executor  : 

When  executor  not  obliged  to  give 
bond.  1677. 

Qualification  of  surety.  3042. 

Additional  bond  may  be  demanded 
by  creditor  of  succession  every 
year.  1195. 

Of  adimnistrators.  1041,  1048,  1072. 

Of  executors.  1677,  1679. 

Of  tutors.  318. 

Of  dative  tutor.  271. 

Bond  for  marriage  license.  101. 

Usufructuary.  558;  his  special  mort- 
gage. 562;  for  waste.  622. 

Of  use  and  habitation.  629. 

Of  natural  chUdren.  927,  928. 

Of  husband  or  wife  surviving  each 
other.  930,  931. 

Of  husband  for  dowry — none,  unless. 
2353,  2365. 

Of  seller— to  protect  buyer  from  evic- 
tion. 2557. 

Of  indorser  on  notes  at  auction.  2613. 

Damages  for  refusal  to  receive.  2614, 

Rent— security,  on  reconduction. 
2690. 

Of  women.  See  Revised  JStatutes. 
3984. 

Failure  of  security  before  maturity 

of  debt.  2055,  2056,  3043. 
Qualifications.  3042,  3064. 
Of  curator  for  absentees.  49. 

Of  heirs  of  absentees,  provisionally 
possessed.  62,  65. 

Of  curator  of  vacant  successions  and 

of  absent  heirs.  1126  to  1132. 
See  Suretyship. 


SEEDS: 

Immovable  by  destination,  when.  468. 

SEIZIN: 

Of  heir.  940,  1014. 

Of  legatee.  940,  1607,  1626. 

Of  executor.  1659. 

Of  natural  child,  when  heir.  925,  949. 

Of  surviving  husband  or  wife,  when 

called  to  inheritance  a?  heir.  930, 

949. 
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SEIZURE: 

• 

Payment  to  prejudice  of.  2149,  1923, 
2215. 

By  lessor.  2709. 

Of  crops  and  fruits.  466. 

By  mortgagee.  3278. 

Things  susceptible  of.  3289. 

Procedure  when  thing  mortgaged  is 
in  hands  of  mortgagor  or  third  per- 
son. 3398. 

Execution  sales,  by  whom  made.  2618. 

No  redhibition  for  vices.  2619. 

Affects  transfer.  2620. 

Eviction;  recourse  of  piirchaser.  2621. 

Exemptions  from.  1992,  2183. 


SEPARA.TION: 

From  Bed  and  Board: 

Causes  for.  138. 

Its  effects,  in  case  of  husband  or  wife 
succeeding  to  each  other.  924. 

Divorce — causes  for.  139. 

Provisional  proceedings  for,  same  as 
in  action  for  separation.  151. 

Separation,  how  claimed.  140. 

Absent  defendant.  141. 

Causes  for  occurring  in  foreign  coun- 
try, but  marriage  contracted  in 
Louisiana.  142. 

For  abandonment  143,  80. 

Lawful  absence,  no  cause.  144. 

How  proved.  145. 

Children— custody  of.  146,  157. 

Their  rights.  158. 

Wife — assignment  of  domicile.  147. 

Alimony.  148. 

Her  rights,  how  protected.  149. 

Husband's  acts,  fraudulent  and  null, 
when.  150. 

Reconciliation.  152. 

Fresh  cause,  after.  153. 

Effects  of,  and  of  divorce.  155, 159. 

Donations  and  advantages.  156. 

Alimony.  160. 

Bigamy,  when.  161. 

Of  Wife's  Property  From  That  of 
Husband: 

By  marriage  contract — its  effect.  2392 

to  2396. 
Modification   of   community.      2332, 

2424. 
Pre?;cription.  2363,  3524. 


Causes  giving  wife  right  to  demand. 

2425  to  2429. 
Effect  of.  2430  to  2432;  2436,  2535. 
Creditors  —  how  interested.     2433, 

2434, 1991. 

Of  Patrimony: 

Defined.  1444. 

Creditors'  right  to  demand.  1421. 

Cause.  1445. 

Effect.  1446. 

Who  may.  1447  to  1453;  1459. 

How  paid.  1460  to  1464. 

Novation  precludes.  1454,  1455. 

Prescription.  1456,  3275. 

Of  things  belonging  to  different  own- 
ers, united  without  their  consent. 
523. 


SEQUESTRATIOX: 
See  Deposit. 

SERVANTS: 

See  Master  and  Servant. 


SERVITUDES: 
General  Princtples  : 

Bands:  Personal  and  real,  defined  and 
distinguished.  646. 

Personal.  719,  722,  757. 

Real.  647,  471,  2010. 

Requisites:  Two  estates,  648. 

Two  owners.  649,  767. 

Benefit  to  dominant  estate.  650. 

In  favor  of  the  estate,  not  of  the 
owner.  709,  755. 

Neighborhood — contiguity  not  neces- 
sary. 651. 

Characteristics:  Accessorial.  652. 

Follows  the  land.  653,  2011. 

Inseparable  from  estate.  654,  2680. 

Owner  of  servient  estate  merely  inac- 
tive. 656,  1923. 

Indivisible  and  due  to  every  part. 
656,  776. 

Advantages  of  servitude  are  divisible, 
657. 

Ownership,  how  affected  by.  658,  453. 

Origin  of.  659.  2011,  2012. 
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SERYITVBES— Continued. 

Servitudes  Originating  From  Natural 
Situation  of  the  Place: 

Water  flowing.  660. 
How  used.  661. 
Enclosure.  662. 

Boundaries,  compelling  establishment 
of.  663. 

Servitudes  Imposed  By  Law: 

Kinds :  Public  and  private.  664. 

Public.  665. 

Private.  666. 

Sic  utere  tuo  ut  alienum  non  laedas, 

667,  491. 

Damage  : 

Inconvenience  is  not  legal  damage. 

668,  505. 

Smoke  or  smell.  669. 

Repair — liability  for  neglect  to.  670, 

2322. 
Buildings,  going  to  ruin.  671. 
Demolition  to  stop  fires.  672. 
Must  be  perpendicular.  673,  506. 
Indemnity.  671,  672,  497. 
Other  legal  servitudes.  674. 

Walls,  Fences  and  Ditches  in  Com- 
mon: 

Party  wall:  How  built.  675. 
Neighbor's  right  in.  676,  683,  684. 
Presumption  as  to.  677. 
Expenses  of  repairs,  how  borne  and 

how  avoided.  678,  679. 
Building  against.  680. 
Kaising  and  enlarging.  681,  682. 
Cavities  in.  685. 

Fences :  Building  and  repairing.  686. 
Rural  estates.  687,  688. 
Ditches.  689. 
How  maintained.  690. 
Trees  in  city.  691. 

Necessity    for   Double   or   Counter 
Walls  : 

Wells,  privies,  chimneys,  ovens,  etc. 
692  to  695. 

Lights  and  Views  on  the  Property  op 
a  Neighbor: 

Windows  or  openings  in  party  walls. 

696,  685. 
Galleries  and  balconies.  697. 
Carrying  off  rain  from  roof.  698. 

10  .V5 


Rights  of  Passage  and  Way  : 

Estates:    Enclosed — right   of   egress 

and  ingress.  699. 
Where  taken.  700-701. 
Extent  of.  702. 
Owner  of  servient  estate  may  change 

location  of.  703. 
Roads:  Kinds.  704. 
Public.  705. 
Private.  706. 

Old,  destroyed,  when.  707. 
Pi-escription — to  action  for  indemni- 

tication.  708. 

Conventional    or   Voluntary    Servi- 
tudes : 

Owner's  power  to  establish — limita- 
tions. 709,  648,  755. 

Kinds :  Urban  and  Rural.  710. 

Urhan,  711. 

Support  of  projection.  712. 

Drip.  713. 

Drain.  714. 

View  and  Hght  715,  716,  717. 

Wall,  height  of.  718. 

Passage.  719. 

Water,  drawing  of.  720. 

Rural  721. 

Right  of  way.  722. 

Water,  various  uses  of.  723,  724,  725. 

Pasturage.  726. 

Characteristics:  Continuous  and  dis- 
continuous. 727. 

Apparent  and  non-apparent.  728. 

Prescription.  765,  787  to  790,  3504. 

How  Servitudes  are  Established: 

Who  can  establish.  729. 

Naked  owner.  730,  602. 

Owner  must  be  sui  juris.  731. 

Husband,  as  to  dotal  property.  732, 
2360. 

Attorney  in  fact.  733,  2997. 

Corporations.  734. 

Purchaser  under  right  of  redemption. 
735. 

Limited  owners.  736,  2015. 

Usufructuary.  737. 

Co-proprietor.  738  to  742. 

By  what  acts  established.  743,  766, 
1925,  2481. 

Upon  what  things  imposed.  744. 

On  or  for  several  estates.  745. 

Reciprocal  servitudes.  746. 

On  things  to  be  acquired  or  con- 
structed. 747. 
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SERVITUDES— Oon«nued. 

On  part  of  estate.  748. 
New  or  additional.  749. 
On  mortgaged  estates.  750. 
Limitation  of  time  for  using.  751. 
Alteration  of.  752. 
Affecting  free  use  of  property,  how 

interpreted.  753,  780,  1956,   1957, 

2474. 
As  to  whether  personal  or  real.  754 

to  757,  648,  709. 
Personal  right,  its  duration.  758. 
Its  exemption  from  seizure  for  debts. 

1992. 

How  Sermtudes  are  Acquired: 

Who  can  acquire.  759. 

Others  than  owner — revocation.  760. 

Renunciation,  when  allowed.  761. 

Persons,  not  owners  nor  representa- 
tives of  owners.  762. 

Co-proprietors.  763. 

Usufructuary.  764. 

Prescription,  acquisition  by.  765, 
3504. 

Continuous,  non-apparent,  discontin- 
uous servitudes  established  by  title 
only.  766,  727. 

Immemorial  possession,  not  sufficient. 
766. 

Disposition  by  owner.  767,  649. 

Proof  of  owner's  intention.  768. 

Sale  of  one  estate.  769. 

Title,  in  certain  cases,  how  replaced. 
770. 

Accessorial  grants,  implication  of. 
771. 

Rights  of  the  Proprietor  of  the 
Estate  to  Which  the  Sermtude  is 
Due: 

Necessary  works.  772. 

At  whose  expense.  773. 

Access  to,  for  workmen.  774. 

How  owner  of  servient  estate  may 

avoid  repairs.  775. 
Dominant  estate,  division  of,  and  its 

effects.  776. 
Servient  estate,  change  of  location  of 

the   servitude,   when    allowed,   use 

not  to  be  diminished  or  impaired. 

777,  703. 
Alterations,   by   owaicr   of  dominant 

estate.  778. 


Uncertainty.  779. 

Dimensions  and  manner  of  use,  when 

not  stipulated.  780,  753. 
Time  for  exercising.  781. 
Eight  of  view  and  light,  construction, 

extent.  782. 

How  Servitudes  are  Extixguished: 

By  destructicMi  or  change  of  situa- 
tion;    by    prescription     resulting 

from  non-usage;  by  confusion;  by 

abandonment  of  the  servient  estate; 

by  renunciation;  by  expiration  of 

time  or  happening  of  dissolving 

condition;  by  dissolution  of  right. 

783,  820,  3546. 
By  destruction  or  change  of  situation. 

784. 
Abeyance    and    re-establishment    of 

original  condition.  785. 
Reconstruction  of  things  demolished. 

786. 
Dominant  estate,  prescription.  787. 
Servient  estate,  prescription.  788. 
By  prescription  by  non-usage.   789, 

3546. 
Commencement  of  prescription.  790. 
Acts  of  obstruction.  791, 
Suspension    of    prescription,    when. 

792. 
Prevention  of.  793,  794. 
Does    not    run    against    natural    or 

necessary  servitudes.  795. 
Mode  of  using  servitude  is  prescripti- 

ble.  796. 
Enlarged  and  restricted  enjoyment, 

effect  as  to  prescription.  797,  798. 
Enjoyment  of  accessorial  right.  799. 
Fse    of    other    servitude    than    one 

granted.  800. 
Several  owners,  use  by  one  prevents 

prescription.  801. 
As  does  minority  of  one.  802. 
Partition,  effect  of  as  to  prescription. 

803. 
Proof  of  interruption  of  prescription. 

804. 
By  confusion:  Union  of  two  estates. 

805. 
Suspension   and  revival.   806,  2588, 

3409. 
Acceptance    of    succession,    sale    of 

estate.  807. 
Sale  of  succession  rights.  808. 
Temporary  possession  of  heir.  809, 
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SERVITUDES— Con<»n««d,  SHIPS: 

Acceptance  under  benefit  of  inven-  oi.-         j  l    ^             •  i       „„- 

tory   810  ^^           ^"^'  ™o^"Wes.  637. 

Not   between   separate   estates    and  Su«^ion  of  persons  dying  on  board. 

Eev'i^.rnTinSois  and  apparent  ser-  Testaments  at  sea.  1600  to  1604. 

vitudes   812  -tSottomry  and  respondentia,  interest 

By  abandonment  813.  cT'^T'a  f  iwf  "^  ^  °*  ^^^^• 

Extent  of.  814.  ?^r^  t'^'i- ^^-     u- 

Servitude  wall.  815.  Liabibty  for  things  shipped  or  re- 

By  renunciation.  816.  «.**JJ^  ^«>'  ^r^*-  ^^^^- 

■c,               1                X  u     •         'x-  Birth  at  sea.  2753. 

E^«ss  release  must  be  m  writing.  j^^^j,.^  .^  ^^^^^  ^^^^ 

By  one  of  several  co^wners.  818.  ^^^^  "^'''  '^'^'^^-  3237  to 

Tacit,  when.  819.  r\£       \  -         i 

Requisites  of  a  tacit  release.  820.  ^\  '^^^  '"!*??''•  ^^^^• 

\S  If"'  "'^  »«PP«^  of  ««>'»-  ForZighTWe 

By  dTt^uction  of  right  of  grantor.  Procription  as  to.  3534. 

822,  Mortgage  upon.  No.  3  of  3289. 

Made  according  to  law  and  usages  of 

Miscellaneous:  ^mmerce.  3806. 

xTescription   does   not   run   against 

Servitude,  an  immovable.  471.  ""^T^Z^  ^^""^  ^"^^  '"^  '^^ 

Servitude  held  by  third  possessor  of  *  o4i^. 

mortgaged  property.  3409. 

Non-apparent  servitudes,  cause  for  SICKNESS- 

buyer  to  annul  sale  or  demand  in- 

denmity.  2515.  Expenses  of  last.    See  Expenses. 

SET-OFF :  SIC  UTEEE  TUO : 

See  Compensation.  ^^'  ^^^* 

SEWERS :  SIGNATURE : 

860.  Disavowal  of.  3244. 

Proof  of,  by  witnesses  or  comparison. 
2246. 

SEX:  ^2L\e%  or  exchanges   of   inunovables 

under  private  signature,  valid  only 

Men  and  women,  defining  rights.  24.  ^^™  registry.  2246,  2253,  2442. 
Capacities  of  each  for  civil  functions. 

25.  SISTERS: 
Ignored  in  succession  matters.  893. 

Right  of  inheritance  without  distinc-  See  Brothers  and  Sisters. 

tion  of.  893,  902. 

.  SLANDER: 

SHERIFFS :  See  Libel. 

Sales  by.  2618.  SOLVENCY- 
Three  years  prescription  to  action  for 

payment  of  fees.  3538;  Defined.  3556  (26). 
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SOUND  MIND: 

In  donations  inter  vivos  and  tnoriis 

causa.  1475. 
Also  as  witness  in  civil  matters.  2281. 

STATE: 

Vacant  successions  going  to,  when. 
485,  917,  929,  1204. 

SUBMISSION: 

See  Arbitration.  3099. 

SUBROGATION: 

See  Obuoations.  2159. 

SUBSTITUTION  AND  FIDEI  COM- 
MISSA: 

Prohibited.  1520. 

What  dispositions  shall  not  be  con- 
sidered as  coming  under  this  rule. 
1521,  1622. 

SUCCESSIONS: 
Different  Sorts  of  Successions: 

Succession — what  it  means  and  com- 
prehends. 871,  874;  see  434,  3556 
(28). 

Includes  rights  and  charges,  accrued 
after  death.  873. 

Kinds  of.  875. 

Testamentary  succession,  defined. 
876. 

Legal  succession,  defined.  877. 

Irregular  succession,  defined.  878. 

Heirs,  kinds  of,  testamentary,  legal, 
irregular.  879. 

Presumptive  heir.  880. 

Unconditional  and  beneficiary  heir, 
defined.  881,  883. 

"The  heir,"  defined.  884. 

Neither  origin  nor  nature  of  property 
considered  in  regulating.  885. 

Legal  Successions — General  Rules: 

When  opened  by  operation  of  law. 
886. 

1056 


Classes,  descendants,  ascendants  and 
collaterals.  887. 

Call  of  nearest  relation.  888. 

Prc^inquity,  how  established.  889. 

Degree,  what  is.  889. 

Line,  lineal  and  collateral,  consan- 
guinity. 890. 

Line  direct,  ascending  and  descend- 
ing. 890. 

Line  direct,  degrees  of.  891. 

Line  collateral^  degrees  of .  892. 

Sex,  primogeniture,  equality.  893. 

Action  for  an  entire  succession,  im- 
movable. 471. 

Representation  : 

Its  effect.  894. 

As  to  direct  descending  line.  895. 

As  to  ascendants.  896. 

As  to  collaterals.  897. 

Partition  made  by  roots.  898. 

Several  branches  of  root.  898. 

The  dead  only  represented.  899. 

But  see  exception.  Absentee.  77. 

Representation  not  affected  by  re- 
nunciation. 900. 

How  as  to  party  disinherited.  901; 
see  871. 

Succession  Faluno  to  Descendants: 

How  legitimate  children,  &c.,  inherit, 
sex,  primogeniture,  &c.  902. 

Succession  Fallino  to  Ascendants: 

Father  and  mother,  brother  and  sis- 
ters. 903. 

Father  or  mother  first  dying.  904. 

Ascendants,  other  than  father  or 
mother.  905. 

Ascendants  in  paternal  and  maternal 
lines.  906. 

When  ascendant  excludes.  907. 

Real  estate  donated  by  ascendants. 
908. 

Dowry,  in  money.  909 ;  see  1741. 

Mortgages  created  by  donee.  910. 

Contribution  to  debts.  910. 

Succession  of  Collaterals: 

Brothers  and    sisters,    father    and 

mother.  911. 

Brothers  and     sisters,     father     or 

mother.  911. 
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Brothers  and  sisters,  when  excluded. 

912. 
Full  and  half  brothers  and  sisters. 

918,  , 

When  succession  passes  to  collaterals, 

and  who  excludes.  914. 

Irregular  Successions: 

Defined.  878. 

Husband  or  wife,  natural  children, 
State.  917- 

Natural  children,  succession  of 
mother.  918. 

Natural  children,  succession  of 
mother,  when  lawful  children.  918. 

Natural  children,  succession  of 
father.  919;  see  1483  et  seq. 

Bastards,  adulterous  or  incelstuous. 
920,  245. 

Natural  children,  succession  of  legiti- 
mate relations  of  their  parents. 
921. 

Estate  of  natural  child,  without  pos- 
terity. 922,  923. 

When  surviving  wife  inherits.  924. 

When  surviving  husband  inherits. 
925. 

How  natural  children  take  possession. 
925,  927. 

Security  to  be  furnished  by.  928. 

When  State  inherits.  929,  485;  see 
1204. 

Surviving  husband  or  wife  inherit- 
ing, duty  of,  seals,  inventory,  se- 
curity. 930. 

Security,  by  husband  and  wife.  931. 

Alienation,  how  restricted.  932. 

Liability  to  damages.  933. 

See  as  to  marital  fourth.  2382. 

In   What   ^Manner    Successions   are 
Opened : 

Death  or  presumption  of  death.  934; 
see  70. 

Place  of  opening.  935. 

Wreck,  battle,  fire,  &c.,  presumption 
of  survivorship.  936,  939 ;  see  76. 

When  succession  is  acquired  by  heir. 
940. 

Seizure,  is  an  operation  of  law.  941, 
1608, 1669. 

Possession  continues.  942;  see  3493. 

Possession  continues  without  altera- 
tion. 943. 


As  to  usufruct  606. 

Effect  of  acquisition  of  succession,  as 
to  heirs  of  heir.  944. 

As  to  actions.  945. 

Suspense,  till  rejection  or  acceptance. 
946. 

Effect  of  acceptance  or  rejection. 
946,947. 

Effect  of  acc^tance  or  rejection,  by 
those  in  next  degree.  948. 

Effect  or  renunciation,  as  to  those  in 
next  degree.  948. 

Natural  children,  and  surviving  hus- 
band and  wife.  949;  see  925,  932. 

Incapacity     and     Unworthiness     op 
Heirs: 

Incapacity,  defined.  960. 

"Wlio  may  transmit  and  inherit.  951. 

Incapacity  not  presumed.  962. 

What  existence  necessary.  953. 

Child  unborn.  954. 

Child,  legitimate,  by  marriage.  964. 

Child  bom  dead.  956. 

Child  bom  alive  and  then  dying. 
966. 

Conception  and  birth,  necessity  of. 
957. 

Conception  in  marriage,  how  ascer- 
tained. 968. 

When  husband  cannot  contest  legiti- 
macy. 959,  185,  et  seq. 
et  seq. 

Mother  marrying  again,  patemity. 
960. 

Months  and  days,  how  calculated. 
961. 

Conception  and  live  birth,  burden  of 
proof.  962. 

Live  birth,  how  proved.  963. 

Unworthiness,  defined.  964. 

Distinguished  from  incapacity.  965. 

Person  unworthy,  remains  seized  till 
judgment.  965. 

Unworthy,  who  are.  966. 

Must  be  so  adjudged.  967. 

Not  denouncing  murderer,  when  ex- 
cused. 968. 

Effect  of  judgment  of  imworthiness. 
969. 

Sales  anterior  to  judgment  of  un- 
worthiness. 970. 

Mortgages  anterior  to  judgment  of 
unworthiness.  971. 

Heir  divested,  his  rights  against  suc- 
cession. 972. 
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Children  of  unworthy  person.  973; 
see  901. 

Who  may  sue  for  exclusion.  974. 

Keconciliation,     pardon.    976;     see 
1619. 
Acceptance  of  Successions: 

May  accept  or  renounce.  977. 

Rules  applicable  to  testamentary,  as 
well  as  intestate.  976. 

Death  necessary— false  report  of 
death.  978. 

Party  cannot  accept  till  it  has  fallen 
to  him.  979. 

Knowledge,  by  heir.  980. 

Discovery  of  will,  as  to  heir,  db  in- 
tesiaio.  98L 

Knowledge  of  title.  982. 

Knowledge  of  portion — ^relation^p. 
983. 

Before  succession  opened.  984. 

Institution  under  condition.  985; 
see  1565,  1698. 

Partial  acceptance.  986. 

Retroaction  of.  987. 

Express  or  tacit,  defined.  988. 

Word  "Act,"  defined.  989. 

Intention.  990. 

Ignorance.  991. 

Taking  possession  or  disposing  of  ef- 
fects. 992. 

Acting  as  owner.  994. 

Double  capacity.  995. 

Distinction  between  acts  of  ownership 
and  administrative  or  conservative 
acts.  996,  997. 

Notarial  or  judicial  protestation.  998. 

Sale  of  effects— effect  of.  999. 

Suffering  judgment,  when  cited  as 
heir.  1000. 

Acts  of  piety  or  humanity — burial, 
funeral  expenses.  1001. 

Donation — sale  or  assignment  of 
rights  of  inheritance.  1002. 

Renunciation,  in  certain  cases.  1003. 

Who  incapable  of  accepting.  1004. 

Wife.  1005. 

Wife  refusing,  right  of  husband. 
1006. 

Creditors.  1071,  1990,  2421,  1021. 

Heirs  of  party  entitled  to  accept. 
1007. 

Some  heirs  may  accept  uncondition- 
ally; others,  under  benefit  of  in- 
ventory. 1008. 


When  acceptance  may  oe  disputed — 
fraud,  violence,  lesion.  1009. 

Heir,  who  has  accepted,  when  he  may 
abandon.  1010;  see  1552. 

Rights  of  creditors  to  compel  secur- 
ity. 1011;  see  1444. 

Administrator  in  default  of  giving 
security.  1011. 

Effect  of  simple  acceptance.  1013, 
1056. 

Renunciation  of  Successions: 

Heir  so  considered  until  he  renoun- 
ces. 1014. 

When  may  be  renounced.  1015. 

Cannot  be  (accepted  nor)  rejected, 
conditionally.  1016. 

Notarial  act  requisite.  1017. 

Renunciation,  how  interpreted.  1960. 

Is  an  alienation,  minors,  insane. 
1018. 

Married  women.  1019. 

By  attorney.  1020;  see  2997. 

Creditors.  1021, 1990, 1071,  2421. 

To  whom,  portion  renounced  goes. 
1022,  1706. 

How  accretion  operates.  1023. 

Accretion,  effect  of  partiticm,  Ac 
1024,  1028. 

Heirs,  who  embezzle  or  conceal 
1029;  see  1061,  2418. 

Barred,  by  lapse  of  time.  1030. 

Prescription,  as  to  acceptance  and  re- 
nunciation, and  as  to  third  persons. 
1031. 

Benefit  of  In^tntory  and  the  Delays 
FOR  Deliber.\tino  : 

Benefit  of  inventory,  defined.  1032. 

Term,  for  deliberating,  defined.  1033. 

Heir  dying,  is  bound  to  have  seals 
affixed.  1034. 

Petition  to  have  seals  removed,  and 
inventory.  1035. 

Creditor,  how  may  cite  heirs  to  ac- 
cept or  renounce.  1036. 

When  heirs  to  be  considered  as  ac- 
cepting unconditionally.  1037. 

Delay  for  deliberating,  how  granted^ 
1038. 

Making  of  inventory.  1039. 

Effects  in  different  parishes,  invento- 
ries of.  1040. 

Administrator,  appointmait  and  se- 
curity. 1041. 

Special  mortgage,  when  taken.  1042. 
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Who  preferred  as  administrator. 
1042, 1043. 

When  tutors  or  curators  may  claim. 
1044. 

Their  security  through  parent.  1044. 

Attomies  in  fact,  when  may  claim. 
1046. 

Creditors,  when  may  claim.  1046. 

Administrator — ^when  some  heirs  ac- 
cept unconditionally,  others  not. 
1047. 

Amount  of  security — ^bad  debts.  1048. 

Administrator's  duties  and  responsi- 
bility. 1049. 

Term  of  delay,  for  deliberating.  1050. 

When  immovables  may  be  sold.  1061. 

When  movables,  and  how.  1061. 

Beneficiary  heir — ^his  rights  and  lia- 
bility  during   delay,    and    on   re- 
nouncing. 1052. 

Creditors'  rights  during  delay.  1053. 

Effect  of  benefit  as  to  heir.  1054. 

When  heir  may  be  compelled  to  de- 
cide to  accept  or  reject.  1056. 

Effect  of  simple  acceptance.  1056. 

Effect  of  default.  1057. 

Accepting  imder  benefit — effect  of. 
1058,  1010. 

When  administrator  should  proceed 
to  sell  and  settle,.  1068. 

Heir  renouncing — effect  of.  1069. 

Heir  renouncing — effect  of  as  to  other 
heirs.  1060,  2419. 

Heir  secreting  or  acting  in  bad  faith. 
1061. 

Heir  renouncing  sale  to  be  made,  and 

how.  1062. 
Accounts    after    sale — ^payment    of 

debts  and  legacies.  1000,  1063. 
Dividend.  1063,  1179. 
Homologation  of  tableau.  1066. 
Opposition  to  tableau.  1066. 
Creditors   not   placed   on   tableau— 
their  rights  against  legatees.  1067. 
Creditors'  rights  against  other  credit- 
ors. 1068. 

Prescription  of  rights  against  credit- 
ors. 1068. 

Commission  of  administrator.  1069. 

Costs.  1070. 

Creditors  desiring  to  accept  succes- 
sion. 1071,  1072. 

How  surplus,  in  such  case,  disposed 
of.  1073. 


Creditors  considered  as  accepting  un- 
der benefit  1074. 

Op  Seals,  and  op  the  Affixinq  and 
Taking  off  the  Same  : 

Seals,  meaning.  1076. 

Seals,  where  to  be  placed.  1076. 

By  judge  or  justice  of  the  peace. 

1077. 
At  request.  1078. 
Ex  officio.  1079. 

Notice  of  death  to  be  given.  1080. 
Boarding-house  keepers,  captains  of 

vessels.  1081. 
Duty  of  judge  or  justice,  as  to  seals. 

1082. 
Search    or    examination    forbidden. 

1083. 
Shutting  up  effects.  1084. 
Proces  verbal.  1086. 
Guardian,  keys.  1086. 
Justice  of  the  peace  must  give  notice 

to  judge.  1087. 
Seals,  when  to  be  raised  at  demand 

of  heir.  1088. 
Seals,  when  to  be  raised  at  demand 

of  executor.  1089. 
Seals,  when  to  be  raised,  when  no  one 

demands  it.  1090. 
How  raised.  1091. 
If  found  sound.  1092. 
If  found  broken.  1093. 
Damages  for  breaking.  1094. 

Administration  op  Vacant  and  Intes- 
tate Successions: 

Vacant,  defined.  1095. 
Intestate,  defined.  1096. 
Heirs,  ah  intestato,  defined.  1096. 
By  whom  vacant  successions  man- 
aged. 1097. 

In\'entory  of: 

When  and  how  to  be  made.  1101. 

By  whom  intestate  successions  man- 
aged. 1098. 

If  absent  heir  is  minor.  1102. 

Effect  of  stipulation,  for  continuance 
of  partnership.  1103 ;  see  2882. 

Formalities  of  inventory.  1104. 

Public  inventory.  1106. 

What  it  includes.  1106. 

Partial  ownership,  property  claimed 
by  third  persons.  1107. 
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Debts.  1108. 

Forms.  1109. 

Witnesses,  quaMcations.  1110. 

Inventories   where  registered,  when 

proof.  1111. 
Effect  in  different  panshes,  costs  of 

making.  1112. 

Appointment  of  Curators  to  Succes- 
sions, AND  THE  Security  They  are 
Bound  to  Give  : 

Actions  against  vacant  successions, 
where  and  how  brought.  1113. 

Petition  for  curatorship.  1114. 

Notice  of  application.  1115. 

Notice  of  application,  advertisement. 
1116,  1117. 

Opposition,  within  what  time.  1118. 

Opposition,  form  and  requisites. 
1119. 

Decision,  appeal  and  effect  of.  1120. 

In  contests,  who  preferred.  1121. 

Commercial  partners.  1122. 

How  many  to  be  appointed.  1123. 

First  claimant.  1124. 

Costs.  1126. 

Oath,  security.  1126. 

Amount  of  security.  1127,  1128, 
1129. 

now  may  give  special  mortgage. 
1130. 

No  tacit  mortgage.  1131. 

Default  of  giving  security,  how  di- 
vested. 1132. 

Vacancy,  new  appointment.  1209. 

Duties  and  Powers  op  Curators  op 
Vacant  Successions  and  Absent 
Heirs: 

Notice  to  creditors  to  present  claims. 

1133. 
Publication,  if  heirs  do  not  appear. 

1134. 
Community  or  partnership,  partition 

to  be  sued  for.  1136. 
Heir  present,   petition   when   to  be 

sued  for.  1157. 
Suit  for  partition,  what  court.  1137. 
Surviving  commercial  partner: 
Rights.  1138. 
Security.  1139. 
Term   allowed   for  liquida- 
tion. 1140. 


His  account.  1140. 
Superintendence  of  curator. 

1141. 
Commission.  1142. 
Rights  as  regards  heir  ac- 
cepting. 1143. 
Common     property,     how     divided. 

1144, 1145. 
Curator  cannot  purchase  property  of 

succession.  1146,  1989. 
Prudence,  account  of  fruits  and  rev- 
enues, damages.  1147. 
Interest,  conversion.  1148. 
Book  of  accounts,  how  kept,  &c,  1149. 
Book    of    accounts,    its    exhibition. 

1162. 
Curator  leaving  the  State.  1153. 
Authority  to  appoint  attorney.  1154. 
Official  title  to  be  used  in  all  acts  and 

suits.  1155. 
Extent  of  powers,  when  all  the  heirs 

absent,  &c.  1156. 
Extent  of  powers,  when  they  repre- 
sent only  a  portion  of  the  heirs. 
1157,  1136. 

Causes  for  Which  a  Curator  of 
Succession  May  be  Dismissed  or 
Superceded: 

Unfaithfulness,   absence,   refusal   to 

produce  books.  1158. 
Neglect  to  give  security,  insolvency, 

incapacity,  negligence.  1150. 
Attorney  for  absent  heirs,  to  sue  for 

dismissal.  1160. 
Appeal,  effect  of.  1160. 
Supreme    Court,    jurisdiction,    how 

tested.  1161. 

Sale  op  Effects,  and  Settlement  of 
Successions^  Administered  by  Cura- 
tors: 

Movables,  how  and  when  sold.  1162, 

1163. 
Real  estate,  how  and  when  sold.  1164, 

1168;  see  2623, 1170. 
Public  auction,  advertisement  1167. 
Insolvency,  meeting  of  creditors  to 

fix  terms  and  manner.  1172. 
Meeting,  how  convened.  1173. 
Public    notice,    attorney    of    absent 

creditors.  1174. 
Privilege  or  mortgage,  may  require 

cash  sale.  1176. 
Will  of  majority.  1175. 
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Homologation  of  meeting.  1176. 

Order  of  sale.  1177. 

Syndic,  curator.  1178. 

Delay    before    paying    debts.  1179, 

1063. 
How,  as  to  certain  privileges.  1179. 
Tableau.  1180,  1181. 
Unliquidated  claims.  1182. 
Absent  creditors.  1183. 
Notice  of  tableau.  1184. 
Opposition.  1184,  1186. 
Appeal,    as    affecting    distribution. 

1187. 
Creditors    not    receiving    dividend, 

their    action    against    the    others. 

1188. 
This  action,  how  presented.  1188. 
Payment  of  fimeral  expenses,  costs, 

expenses  of  last  sickness,  &c.  1189. 
When  no  one  will  accept  succession. 

1190. 

Account  to  be  Eendered  by  Curators 
AND  Commissions-: 

Term  of  administration.  1191. 

Duties  when  they  cease.  1192. 

Heirs  sending  powers.  1192. 

Heirs  sending  powers,  recognition  of. 
1193. 

Accoimt,  how  rendered,  and  payment 
of  balance.  1194. 

Commission.  1194. 

When  heirs  do  not  appear,  duty  of 
curator  and  attorney.  1195. 

Payment  of  balance  into  State  treas- 
ury. 1196, 1208. 

Report  to  State  treasurer.  1197. 

Receipt  to  be  taken  and  deposited. 
1199. 

Discharge  and  release  of  mortgage. 
1199. 

When  not  necessary  to  prolong  ad- 
ministration, commission  what. 
1200;  see  1069, 1683. 

When  otherwise,  commission  what. 
1201. 

Commission,  how  calculated.  1202. 

Deposit  of  papers  in  court.  1203. 

Funds  paid  into  State  treasury,  how 
disposed  of.  1204. 

Heir  or  creditor  claiming  them,  pro- 
ceedings. 1206. 

Heir  or  creditor,  payment  to.  1206, 
1207. 


Curator  failing  to  pay  into   State 
treasury.  1208. 

Appointment  op  Counsel  op  Absent 
Heirs,  Their  Duties: 

Appointment  1210,  1661. 
Qualifications  and  duties.  1211. 
Search  of  papers,  correspondence  with 

absent  heirs.  1212. 
Conservative  acts  and  suits.  1213. 
Suits  instituted  by,  before  curator's 

appointment.  1214. 
Cannot  engage  in  suit  against  heir. 

1215. 
How  long  to  act.  1216. 
Appointment  of  another,  when.  1217. 
How  judge  may  discharge.  1218. 
Fees  and  emoluments.  1219. 

Partthon  op  Successions,  Nature  op 
Partition,  and  rrs  Several  Kinds  : 

Each  heir  an  undivided  proprietor. 

1292. 
Right  to  demand  division.  1289. 
Partition,  defined.  1293. 
Partition,  equality,  base  of.  1398. 
Partition,    voluntary    and    judicial 

1294. 
Partition,  definitive  and  provisional. 

1295,  1296;  see  1206. 
Nullity  of  stipulation  for  perpetual 

indivision.  1297. 
Stipulation  for  temporary  indivision. 

1298. 
Donor's  or  testator's  order  against 

division.  1299. 
Donor's  or  testator's  temporary  order 

against  division.  1300. 
Prohibition  until  majority.  1301. 
Partition  made  by  testator.  1302 ;  see 

1724  et  aeq. 
Assignment  of  distinct  parts  by  tes- 
tator. 1302. 
Things  not  susceptible  of  division, 

passage,  ways,  &c.  1303. 
Prescription  of  action.  1304,  1306. 

Among  What  Persons  Partition  Can 
be  Sued  por: 

Heirs,  legatees.  1307. 
All  co-proprietors.  1308;  see  1290. 
Community,       partnerships.      1135, 
2890. 
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Possession,  supports.  1309. 

Tenants    and    depositaries    cannot 

1310. 
One  heir  can  force  the  rest.  1311. 
Tutors  and  curators  may.  1312. 
Minors,  above  the  age  of  puberty,  and 

those  who  are  emancipated,  how 

may.  1313. 
The  above,  how  may  defend.  1314. 
Curators,  &c.,  of  absent  heirs,  how 

may  defend.  1316;  see  1136. 
Married  women,  how  may  defend. 

1316. 
Married  women,  separated  from  bed 

and  board.  1316. 
Husbands,  how  may  act  1817. 
Heirs  of  co-heir.  1318. 
Eight,    to  compel    retrocession,    re- 
pealed. 1319;  see  652. 
Actual  possession  of  party  or  co-heir, 

not  necessary.  1320. 
When  one  heir  has  enjoyed  part  of 

estate  separately.  1321. 

In  What  Manner  the  Judicial  Parti- 
tion IS  Made: 

By  agreement,  when.  1322. 
Inventory.  1324,  1109. 
When  must  be  judicial.  1328,  846. 
Former     inventory,     when     suffices. 

1325. 
Appraisements.  1326. 
Before  what  court  1327. 
Proceedings  are  simmiary.  1328. 
Simunary,  its  meaning.  1328. 
Who  cited.  1329. 
Plaintiff  confesses  defendant  to  be 

heir.  1330. 
Co-heir  bound  to  collate,  how  ordered 

to  decide.  1331. 
Deciding   to    return   real   estate   in 

kind.  1332. 
How,  right  so  to  return,  lost.  1883. 

Appraisement  of  property,  collated. 
1334. 

Incidental  matters,  how  tried  and 
decided.  1335. 

Power  of  judge  to  regulate  mode. 
1336. 

Heir  may  demand  share  in  kind,  ex- 
ception. 1337. 

Property,  not  conveniently  divisible, 
to  be  sold.  1339. 
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Not  conveniently  divisible,  meaning 

of.  1340. 
Sale  to  be  made  on  credit,  exception. 

1341. 
Heirs,  some  demanding  sale  for  cash. 

1342. 
How  proceeds  divided  in  such  case. 

1342. 
Co-heir  may  purchase,  and  his  right 

as  to  payment  of  price.  1343,  2625. 
Minor  may  purchase  when.  1344. 
Beference  to  notary  for  partition. 

1345. 
Partition,  when  heirs  of  age,  may  be 

made  amicably.  1346. 

How  THE  Notary  is  Bound  to  Proceed 

IN  THE  JUDICUL  PARTITION : 

Notification  to  heirs.  1347. 
May  adjourn  and  postpone.  1348. 
Settlement  of  accounts.  1349. 
Accounts,  what  to  include.  1350. 
Deduction  from  mass  of  things  be- 
queathed. 1351. 
Exhibition  of  decree  as  to  collation. 

1352. 
Property,  collation  in  kind.  1353. 
Collation,  by  taking  less,  how  account 

made  out.  1354. 
Active  mass,  how  composed.  1356. 
Deductions,  and  ascertaining  balance. 

1357. 
Deductions:  defined.  1358. 
Of  what  they  consist.  1359. 
When  taken  from  active  mass.  1360. 
How,  when  collation  made  by  taking 

less.  1361. 
Choice  allowed  to  him  to  whom  col- 
lation due.  1362. 
When  two  heirs,  so  entitled,  to  draw 

lots.  1363. 
After  deductions,  division  into  lots. 

1386. 
Bules  for  formation  of  lots.  1365. 
Inequality,  how  compensated.  1366. 
Formed  by  experts.  1367. 
Contestations,    proces    verbal,    and 

reference  of  to  judge.  1368. 
Minors,  when  to  have  special  tutor. 

1369. 
Subdivision,  parties  claiming  under 

same  root.  1370. 
Passive  debts,  each  heir  bound  for 

share.  1371. 
Partitionfi(,   when   provisional,   when 

definitive.  1372;  see  1400. 
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Eescission  of  partition,  minors,  ab- 
sentees, wives,  interdict.  1373;  see 
1397  et  seq. 

Motion  for  homologation.  1374. 

Opposition  to  homologation.  1876. 

Rectification  of  partition.  1376. 

Homologation.  1377. 

Informality  in  notarial  proceedings. 
1378. 

Title  papers  ,who  takes.  1879. 

Newly  discovered  property.  1380; 
see  1728. 

New  heir  appearing.  1381;  see  1729. 

What  Collation  Is,  and  by  Whom 
Due: 

Collation,  defined.  1227. 

Children  and  grand-children,  when 
bound  to  collate  for  donations  in- 
ter vivos.  1228;  see  1237. 

On  what  obligation  is  founded.  1229. 

Collation  is  presumed,  unless  forbid- 
den. 1230. 

When  no  collation.  1209. 

Declaration  of  extra  portion,  how 
made.  1232,  1233,  1601. 

Collation,  with  reference  to  legitime, 
1234,  1502. 

Obligation  confined  to  descendants. 
1235. 

Cannot  be  demanded  by  other  heirs, 
legatees  or  creditors.  1236,  1991, 
1504. 

Not  due  among  natural  children. 
1236. 

Effect  of  renuoncing  inheritance. 
1237,  1228. 

Quality  of  heir  necessary  to  create  li- 
ability. 1238. 

Gift  to  grand-children  during  par- 
ent's life,  exempt  from  collation. 
1239. 

Grand-child  inheriting  in  his  own 
right  from  grand-father.  1240. 

Great-grand-children,  &c.  1241. 

To  Whom  the  Collation  Is  Due,  and 
What  Things  Are  Subject  to  It: 

Made  only  to  succession  of  donor. 

1242;  see  2342. 
Outlay  for  establishment,  dowry  or 

payment  of  debts.  1243. 


Board,  suupport,  education,  appren- 
ticeship, marriage  presents.  1244; 
see  227. 

Manual  gifts.  1245. 

Profits  from  contracts  with  ascend- 
ant. 1246. 

Partnership  with  deceased.  1247. 

Advantages  to  be  collated — examples. 
1248. 

Wages.  1249. 

Beal  estate  destroyed  by  accident — 
by  fault.  1260. 

How  Collations  Are  Made: 

In  kind,  or  by  taking  less.  1251. 

How  in  kind.  1252. 

How  by  taking  less.  1253. 

Character  of  thing  to  be  considered. 
1264. 

Heal  estate.  1255. 

Expense  of  improvements.  1266. 

Expenses  for  preservation.  1257. 

Works,  made  for  mere  pleasure.  1268. 

Expenses — defin^  —  necessary,  use- 
ful, and  for  mere  pleasure.  1269. 

Damage  or  deterioration  by  fault  of 
donee.  1260. 

Loss,  after  election,  to  collate  in  kind. 
1261. 

Partial  loss.  1262. 

Loss  after  election,  to  collate},  by  tak- 
ing less.  1263. 

Charges  created  by  donee — mortgage. 
1264. 

Mortgagee.  1266. 

Excess  over  legitime.  1266,  1267. 

Donee's  right  as  to  reimbursement  of 
expenses.  1268. 

Eeal  estate — its  value,  at  what  date 
taken.  1269. 

Heal  estate  alienated  by  donee,  or  de- 
stroyed by  his  fault.  1270. 

Eeal  estate — forced  alienation.  1271. 

Real  estate  destroyed  in  the  hands  of 
a  vendee.  1272. 

Co-heir,  to  whom  collation  due,  how 
he  may  take  it.  1273. 

Co-heir  requiring  sale.  1274. 

Sale,  how  made.  1275. 

How  paid  in  kind.  1276. 

Liability  of  heir  owning  collation,  in 
case  of  deficit.  1277. 

Delay  allowed  him  to  pay.  1278. 

Failing  to  pay.  1279. 
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Preference  of  co-heir  over  creditors 

of  donee.  1280. 
Real  estate  alienated  by  donee — its  li- 
ability in  hands  of  third  persons. 

1281. 
Eights  and  liability  of  third  possessor. 

1282. 
Movables.  1284. 
Choice  of  donee  of  money — to  take 

less  or  pay  cash.  1285. 
When  may  compel  co-heirs  to  pay 

themselves  in  money.  1286. 
When  not  sufficient  money.  1287. 
In  case  of  inmiovables  or  money — 

delay  to  pay,  allowed  to  debtor. 

1288. 

Payment  op  Debts: 

Contribution  among  heirs,  defineld. 
1420;  see  686. 

Actions  to  which  creditors  are  enti- 
tled. 1421. 

Personal  action  against  heir.  1422. 

Extent  of  their  liabilities.  1423, 1810. 

Universal    legatees,    &c.    1424;    see 

1552,  1611. 

Are  not  bound  in  soUdo,  1425. 
Sole  heir  or  sole  universal  legatee. 

1426. 
Several  heirs,   their  liability.    1427, 

1553,  2111. 

In  case  of  roots.  1428. 

Confusion,  to  what  extent  takes  place. 
1429,  2099. 

Legatee  under  universal,  particular, 
title.  1430,  1614,  1634  et  seq. 

Legatee's  excess  over  disposable  por-» 
tion ;  or,  in  case  of  deficit,  for  pay- 
ing debts.  1431;  see  1188. 

Prescription  as  to  creditor's  action 
against  legatees.  1431. 

Agreement  between  heirs  as  to  pay- 
ment of  debts.  1432. 

Hypothecary  liability.  1438. 

Legatee,  particular,  of  immovable 
mortgaged.  1434. 

Recourse  against  co-heirs,  for  effect 
of  mortgage.  1435. 

Lisolvency  of  one  heir.  1436. 

Eights  of  creditor,  having  mortgage 
on  several  immovables.  1437;  see 
2157  (4),  3282. 

Right  of  abandonment  of  mortgaged 
property.  1438. 
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Effect  of  abandonment  as  to  deficit 

1439. 
Legatee  of  mortgaged  property,  right 

of  abandonment,  &c.  1440. 
Right  of,  as  to  heir.  1441;  see  1434, 

1638,  1642. 
Rights  of  heirs  paying,  against  lega- 
tee of  mortgaged  property.  1442. 
Where  mortgage,  as  security  for  third 

person's  debt.  1443. 
Agreement  of  parties,  and  provisions 

of  wiU.  1415. 
Agreement,    effect    as    to    creditors. 

1416. 
Executory  proceedings.  1417. 
Executory  proceedings,  how  heiir  may 

oppose.  1418. 
Separation  of  patrimony.  1444. 
Privilege  of  creditors  upon,  how  pre- 
served. 3275. 
Separation: 

Its  object.  1445. 

Its  effect.  1446. 

Who  may  demand  it  1447. 

Debts  not  due.  1447. 

Eventual  rights.  1448. 

Legatees.  1449. 

Heir.  1450. 

May  be  claimed  against  all 

creditors  of  heirs.  1451. 
May  be  demanded  of  some  of 

the  heirs.  1452. 
Does  not  include  things  do- 
nated inter  vivos.     1453; 
see  1235. 
Novation.  1454. 
What  constitutes  novation. 

1455. 
What  not.  1455. 
Separation   of  patrimony,   suit  for, 

within  what  time.  1456. 
Separation  of  patrimony,  oath  to  ac- 
company petition.  1457. 
Alienations  by  heir,  effect  as  to  cred- 
itors. 1458;  see  3275. 
Creditors  of  heir  may  demand  separa- 
tion of  patrimony.  1459. 
Recourse  of  creditors  of  succession 

against  heir's  property.  1460. 
Creditors  of  heir,  their  rights  against 

succession  property.  1461. 
Rank,    of    creditors    of    succession, 

inter  se.  1462. 
Rank  of  mortgage.  1463,  1464. 
Liability  of  heir  to  legatees.  1465. 
Legitime  as  regards  legatees.  1466. 
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Effect   of  Partition,   Warranty   of 
Partition  : 

Partition,  a  sort  of  exchange.  1382.. 

Obligation  of  warranty.  1384,  1433. 

When  does  not  take  place.  1385. 

Ceases  by  fault  of  co-heir,  suffering 
eviction.  1886. 

Proportion  in  which  bound.  1387. 

Extent  of  indemnity,  damages.  1388, 
1389. 

Warranty  of  things  corporeal,  incor- 
poreal. 1390,  1391. 

Warranty  of  solvency  of  debtor,  of 
rent  charge.  1392. 

Loss  of  thing  after  partition.'  1393. 

Debts  arising  after  partition.  1394. 

Tacit  mortgage  no  longer  exists. 
1396. 

Prescription  of  action  of  warranty. 
1396;  see  3502. 

Mortgages  by  co-heirs.  1383. 

Eesossion  of  Partition  : 

Violence,  fraud,  error.  1397. 

Lesion,  one-fourth.  1398. 

Neglect   of  formalities.  1399,   1400, 

1372. 
Omission  of  things.  1401. 
Action  of  rescission,  its  extent.  1402. 
Compromise.  1403. 
Sale  of  hereditary  rights.  1404, 1406. 
Ignorance  of  vendor.  1407. 
When  and  how  defendant  may  arrest 

suit  for  rescission.  1408. 
Furnishing  supplement.  1409,  1732. 
Alienation,  when  a  bar.  1410. 
When  partition  regulated  by  father. 

1411;  see  1730. 
Rescission  at  suit  of  minor,  relieves 

those  of  full  age.  1412. 
Suit  for,  how  prescribed.  1413,  3542. 
Prescription,  as  to  minors.  1414. 

Miscellaneous  : 

Contracts,  with  regard  to  future  suc- 
cessions. 1887,  see  2454. 

Future  successions,  in  case  of  mar- 
riage contract.  1888. 


SUCCESSOR: 

Defined.  No.  28  of  3566. 


SUCH  AS: 

Used  in  Code  illustrative^  not  exclu- 
sive.  3556  (29). 


SUGGESTION: 

Will  made  by,  cannot  be  invalidated. 
1492. 


SUPERINTENDENT: 

Of  interdicted  persons.  424. 


SUPPORT— RIGHT  OF: 

A  sort  of  urban  servitude.  711. 
In  what  it  consists.  712. 


SUPPLIES: 

Privileged  debts,  furnished  by  retail 
dealers  or  boarding-house  keepers 
to  debtor  or  his  family.  No.  5  of 
3191,  3208  to  3213. 

Prescription.  3538. 


SURGEON:       • 
See  Physician. 

SURETY: 

See  Security. 

SURETYSHIP: 

Of  the  Nature  and  Extent  of  Sure- 
tyship : 

Defined,  an  accessory  contract.  3035, 
2645. 

Principal  contract,  validity  of, 
grounds  for  avoidance  personal  to 
principal  debtor.  3036,  3060,  3299. 

Cannot  exceed,  nor  be  more  than,  may 
be  less,  reducibility.  3037,  3039. 

Principal  debtor,  authority  or  knowl- 
edge of,  not  necessary,  surety  of 
surety.  3038. 
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Presumption,  none  as  to,  should  be 
expressed  and  limited.  3039,  3037, 
2690. 

Interpretation.  3039,  2106. 

What  covered  by,  accessories,  even  as 
to  costs.  3040. 

Mortgage,  on  surety's  property,  not 
implied.  3041,  3305. 

Capacity,  ability  and  domicile  of 
surety,  suits  against.  3042,  3064. 

Subsequent  insolvency  of  surety,  ex- 
ception. 3043,  2066. 

Heirs,  obligations  of  sureties  descend 
to  them.  3044. 

Wife,  cannot  be  for  her  husband. 
2398,  1790. 

EPFFxrr  OF  Suretyship  Between  Cred- 
itor AND  Surety  : 

Surety's  obligation,  when  in  solido, 

discussion.  3045,  2106,  3066. 
Discussion,  plea  of,  when  required  by 

surety.  3046. 
Must  point  out  property  and  advance 

costs.  3047,  3.404. 
Creditor's  liability  for  not  seizing. 

3048. 
Co-sureties,    their    liabilities,    their 

rights  to  division.  3049,  2205. 
Insolvency,    of    onft    surety-creditor 

voluntarily  dividing  action.  3060, 

2100. 
Debtor    and    surety    may    be    sued 

together,  execution.  3051,  2206. 
Compromise   with   surety,   does   not 

affect  right  against  debtor.   3076, 

(Compare  with  2206). 
Reconduction,  surety  of  lessee.  2690. 
Citation      interrupts      prescription. 

3653. 
Subrogation,    effects    as    to    surety. 

2162. 

Effect     of     Suretyship     Between 
Debtor  and  Surety: 

Recourse  of  surety  against  principal 
debtor,  debt,  interest  and  costs. 
3052. 

Right  of  action,  subrogation.  3068. 
No.  3  of  2161. 

Remedy  against  several  principal 
debtors  in  solido,  3054. 


When  principal  debtor  also  pays. 
3056. 

Remedy  in  such  cases  against  cred- 
itor. 3065,  2301. 

Payment  by  surety  without  suit  or 
notice  to  principal  debtor.  3066, 
2306. 

Indemnity,  when  surety  may,  before 
payment  sue  for.  3057. 

Suit  for  redemption  of  annuity. 
2799. 

Effect  of  Suretyship  Between  the 
Sureties: 

When  and  how  one  has  remedy 
against  the  others.  3058,  2104  et 
seq.;  2161,  2162,  3049. 

Extinction  of  Suretyship  : 

Extinguished  like  other  obligations, 

exception    in    case    of    confusion. 

3059,  2218. 
Defences  and  exertions  competent  to 

surety.  3060,  3036,  2306. 
Compensation.  2211. 
Loss  of  right  of  subrogation,  by  act  of 

creditor.  3061. 
Acceptance  of  property  by  creditor, 

even  though  subsequently  evicted. 


Extension  of  time  to  debtor.  3063. 
Discharge  of  debtor,  its  effects.  3076. 
Subrogation,  its  effects.  2162. 
Novation,  its  effects.  2198. 
Remission,  its  effects.  2205. 
Compensation  which  surety  may  op- 
pose. 2211. 

Legal  and  Judicial  Sureties  : 

Qualifications  of.  3064,  3042. 

Pledge  or  deposit,  in  lieu  of.  3065. 

Discussion,  cannot  be  demanded  by 
judicial  surety.  3066,  3046. 

Nor  by  surety  of  judicial  surety. 
3067. 

Judicial  surety,  effect  of,  how  deter- 
mined. 3068. 

Bond  of  curator,  administrator,  ex- 
ecutor or  tutor,  withdrawal  oi 
surety  from,  proceedings.  3069. 

Causes  for,  liability.  3070. 

See  SEcuRmr. 
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SUKRENDER: 

See  Obugations,  2170. 
(Or  Cessions). 


SUEVEYOR: 

See  Limits,  etc.,  i 


SURVIVORSHIP: 

Presumption  as  to,  where  several  per- 
sons, capable  of  inheriting  from 
each  other,  perish  in  same  disaster, 
circumstances.  936. 

Strength,  age,  sex.  937,  938,  939. 


SYNDICS: 

Representing  corporations.  438. 
Curator    supplies    place    of,    when. 

1178. 
Fee  of,  privileged.  3197. 


TACIT: 

Defined.    No.  30  of  3556. 
Acceptance  of  succession.  988,  1013. 
Revocation  of  donations.  1691. 
Assent  to  contracts.  1816,  1817. 
Reconduction  of  lease.  2688,  2689. 
Mandate  as  to  deposit.  2933. 
Remission  of  debt  2199. 
Mortgage.  3311. 
Release  of  servitude.  819. 
Renunciation  of  prescription.  3461. 
Consent  of  owner  to  a  pledge  of  his 
property  by  another  person.  3146. 
What  is  meant  by.  3556  (30). 


TAVERN-KEEPER: 
See  Inn-Keepeb. 

TAXES: 

Paid  by  lessor.  2702. 

Paid  by  usufructuary.  578. 

Paid  by  person  having  use,  in  what 

proportion.  645. 
Paid    by   creditor   with    antichresis. 

3177. 


Of  ten  per  cent,  due  by  foreign  heir; 
legatee  or  donee,  to  Charity  Hos- 
pital of  New  Orleans.  1221. 

Due  Charity  Hospital,  to  be  retained 
by  succession  representative.  1222. 

TEACHERS: 

Exempt  from  tutorship,  when.  292 

(6). 
Liability  of,  for  acts  of  pupils.  2320. 
Privilege  of,  who  board  pupils,  the 

same    as    keepers    of    boarding- 
.      houses.  3212. 
Prescription.  3534,  3538. 

TENANT: 

See  Lease.  * 


TENDER: 

In  reciprocal  contracts.  1913. 
Tfender  of  payment.  2167. 
Must  include  interest.  2168. 


TERM: 

Defined.  2048. 
Term  for  Deuqeratinq: 

Defined.  1083. 

Lasts  thirty  days.  1050. 

Heir  wishing  to  enjoy,  must  aflftx 
seals.  1034. 

Heir  wishing  to  enjoy,  must  pray  for 
removal  of  seals  and  take  inven- 
tory. 1035. 

Must  pray  for  benefit  of  inventory 
and  tei*m  of  deliberating.  1038. 

No  judgment  can  be  taken  against 
heir,  during.  1052, 

Creditor  may,  however,  sue  adminis- 
trator; under  what  conditions. 
1053. 

Creditors  and  legatees  may  compel 
heir  to  reject  or  accept  succession 
after  expiration  of,  how.  1055. 

Prescription  runs  during  widow  in 
community.  3527. 

Widow  in  community  has  same  term 
of  deliberating.  2414. 

When  she  cannot  renounce.  2412. 

Effect  of  renunciation.  2410,  2411. 
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TESTAMENTS      OR     DONATIONS 
MORTIS  CAUSA: 

Definition.  1571. 

Mystic  Testament: 

> 
How  made.  1584, 1585, 1586, 1587. 
May    be    witnessed    by    constituted 

beirs  or  legatees.  1593. 
Mystic  will,  how  executed.  1650, 1651, 
1652,  1653,  1654. 

Nuncupative  Testaments  by  Pubuo 
Act: 

How  made.  1578,  1579. 
Need  no  proof  unless  alleged  to  be 
forged.  164. 

nuncupattve  testaments  by  private 
Act: 

How  made.  1581,  1582. 

Witnesses  required    in    the  country. 

1583. 
Proved  by  three  witnesses,  etc.  1648, 

1649, 1653, 1654. 

Olographic  Testament: 

How  made.  1588. 

Erasures,  etc.  1589. 

How  opened  and  proved.  1655. 

More  than  one  testament  in  same  act 
is  forbidden.  1572. 

Fidei  cotnmissa  and  dispositions  by 
an  attorney,  abolished.  1573. 

Verbal  testaments  forbidden.  1576. 

A  testament  valid  under  any  form 
will  stand.  1590. 

Witnesses  to  a  testament.  1591,  1592. 
1593. 

Residence  of  witness.  1594. 

Formalities  for  making  wills  are  es- 
sential and  stricti  juris,  1595. 

roREiGN  Testaments  : 

Form  and  effect  of.  10,  1596. 

Must    be    registered    and    executed. 

1688,  1689. 
Soldiers'  wills.  1597, 1598, 1599, 1600. 
Sailors'  and  sea  voyagers'  wills.  1601 

1603,  1604. 


Cannot  be  in  favor  of  seaman  oo 
board  ship  unless  related  to  testa- 
tor. 1602. 

Testamentaiy  dispositicms,  how  divid- 
ed. 1605. 

Universal  Legacy  : 

See  Legacy. 
Legacy  Under  Universal  Title: 

See  Legacy. 
Particular  Legacy: 

Eights  ccmferred  on  particular  lega- 
tee, 1625,  1626,  1627,  1628,  1631, 
1632,  1633,  1634,  1635,  1636. 

Duties  of  particular  legatee.  1627. 
1628, 1629, 1630, 1635, 1636. 

Augmentation  of  property  by  new 
purchase  no  part  of  legacy.  1637. 

Lnprovements  a  part  of  legacy.  1637. 

See  Legacy. 

Probate  : 

Of  wills.  1644,  1645,  1646,  1657. 
Nuncupative  wills  by  public  act  need 

no  proof  unless  alleged  to  be  forged 

1647. 
Nuncupative    wills    by    private    act 

proved    by    three    witnesses,    etc 

1648,  1649. 

Mystic  will,  how  proved.  1650,  1651 
1652, 1653, 1654. 

£nvel<^)e  containing  nuncupative 
will  without  superscription  or  indi- 
cation of  witnesses,  how  opened. 
1656. 

Olographic  will,  how  opened  and  pro- 
bated. 1655. 

Executors: 

Seizin.  1658,  1659,  1660. 
Seizin,    how    taken    from   executor 
167L 

Married  women  and  minors  cannot 
be  executors  without  authority. 
1664,  1665. 

Exiecutor  must  affix  seals  and  take  in- 
ventory. 1666. 
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Inventory;  heirs  must  be  notified  to 
attend.  1667. 

Must  sell  property  and  pay  debts. 
1670. 

Sale  of  movables  and  immovableB: 
how  made.  1668,  1669. 

Duties  of  executors.  1672, 1673, 1674, 
1675,  1676,  1677. 

Executor  can  be  compelled  to  give  se- 
curity. 1677. 

Dative  testamentary  executors.  1678. 
1679. 

Executor's  powers  not  heritable.  1680. 

Executors  bound  in  solido,  1681. 

One  executor  may  act  for  all.  1681. 

Costs  due  by  the  estate.  1682. 

Fees  of  executors  with  seizin.  1683. 

Fees  of  executors  without  seizin. 
1684. 

Fees,  how  ^Yided.  1686. 

Executor  who  is  a  legatee  gets  no 
commissicm.  1686. 

Commissions  of  executor  cannot  af- 
fect legitime.  1687. 

See  ExECUTOBS. 

Revocation  : 

Of  wills.  1690, 1691. 

Wills  may  be  revoked  for  the  same 

cause  provided  for  donations.  1710. 

1711. 
How  made.  1692,  1693,  1695,  1696. 
The  effect  of  revocation.  1694. 
Testaments  annulled  by  death  of  leg- 
atee before  testator.  1697. 
Conditional  dispositions.  1698,  1699. 
Destruction  of  the  legacy.  1700, 1701, 

1702. 
Rejection  of  legacy  or  incapacity  of 

heir  to  receive  it.  1703. 
Legacy  falls  by  subsequent  birth  of 

child  to  testator.  1703. 
Will  is  annulled  by  birth  of  child 

1705. 


TESTIMONIAL— PROOF : 

Title  to  real  estate.  2275. 
Effect  of  written  contract.  2276. 
Contracts  over  $500.  2277. 
Prescription  of  judgment.  2278  (1). 


Prescription  of  debt  of  deceased  per- 
son. 2278  (2). 
Debt  of  third  person.  2278  (3). 
Debt  already  prescribed.  2278  (4). 
Lost  instrument.  2279,  2280. 
Who  may  be  a  witness.  2281, 
Privileged  communication.  2283. 
See  Proof. 


THINGS: 

Second  object  of  jurisprudence.  448. 

Common  or  public.  449.  , 

Conunon,  defined.  450. 

Public,  defined.  453. 

Streets  and  public  squares  are  publia 
454.  V 

Banks  of  navigable  rivers  and 
streams  are  public.  455. 

Distinction  of,  into  things  holy,  sa- 
cred and  religious,  abolished;  in- 
alienability abolished.  456. 

Conunon  to  inhabitants  of  city,  of 
two  kinds.  458. 

Private  estates,  defined.  559. 

Corporeal  and  incorporeal.  460. 

Corporeal,  defined.  460. 

Incorporeal,  defined.  460. 

Movables  and  immovables,  third  divi- 
sion. 461. 

Immovables  : 

Defined.  462. 

Immovable  by  nature,  destination  ot 
object.  463. 

Lands  and  buildings  immovable  by 
nature.  464. 

Crops  and  fruits,  when  immovable; 
when  movable.  465. 

Fruits  of  immovable  gathered  while 
under  seizure,  considered  immov- 
able. 466. 

Pipes.  467. 

Immovable  by  destination.  468. 

Movables  considered  attached  to 
buildings,  when.  469. 

Incorporeal  things  considered  mov- 
able or  immovable.  470. 

What  incorporeal  things  considered 
immovable.  471. 

Movables  : 

Estates  are  movable  by  nature  or  dis- 
position of  the  law.  472. 
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Things  movable  by  nature,  defined 
473. 

Things  movable  by  disposition  of  the 
law;  personal  obligations;  corpor- 
ation shares;  rents;  annuities.  474. 

Movables  are  all  things  not  immov- 
able. 476. 

Materials  for  or  from  buildings.  476. 

Furniture,  defined.  477. 

The  expressions,  movable  goods,  mov- 
ables  and  movable  effects,  defined. 
478. 

Sale  or  gift  of  house  ready  furnished^ 
479. 

Sale  or  gift  of  house  with  all  that's 
in  it.  480. 

In  Their  Relations  to  Those  Who 
Possess  Them: 

Classified.  481. 

Not  susceptible  of  ownership.  482. 

Susceptible  of  ownership.  483. 

Power  of  disposal.  484. 

Vacant  successions  go  to  State.  486. 

National  domain,  defined.  486. 


THIRD  PERSON: 

Defined.  3656  (32). 

With  respect  to  contract  or  judgment, 
defined.  3556  (32). 

In  case  of  failure,  defined.  3556  (32). 

Having  pecuniary  interest  may  bring 
action  to  annul  bigamous  and  in- 
cestuous marriage.  113,  114. 

Benefit  to,  may  be  consideration  of 
contract;  irrevocable.  1890, 1902. 

Benefit  to,  may  be  condition  or  con- 
sideration of  onerous  donation. 
1890. 

Feigned  delivery  of  inmiovables  in 
donation  inter  vivos,  of  no  effect 
against.  1637. 

When  transferrer  of  inmiovable 
property  allowed  to  remain  in  pos- 
session. 192L 

Sales  or  exchanges  of  immovable 
property  valid  against  hona  fide 
purchasers  and  creditors  from  day 
of  registry.  2246. 

When  transferrer  of  movable  property 
allowed  to  remain  in  possession. 
1922, 1923,  2247. 


Payment  may  be  made  by.  2134. 

May  put  obligee  in  default  by  tender 
of  performance.  2135. 

Obligation  to  do  cannot  be  discharged 
by,  against  will  of  creditOT,  except 
when.  2136. 

Not  boimd  by  unrecorded  naortgage. 
3342,  3347. 

What  third  persons  cannot  take  ad- 
vantage of  non-inscription  of  mort- 
gage. 3343,3344. 

Not  bound  by  privilege  unless  re- 
corded. 3347. 

In  Pariah  of  Orleans  acts  effectual 
against,  from  date  of  deposit  in 
conveyance  office.  2262. 

Encroachments  by,  on  thing  subject 
to  usufruct.  691. 

Compensation  cannot  take  place  to 
prejudice  of  rights  acquired  by. 
2215. 

Agreement  between  partners  for  ex- 
emption from  losses  not  valid  as  to 
partners  or.  2814. 

Mortgage  may  be  given  for  contract 
of.  3295. 

Privilege  of  lessor  on  effects  of.  2706, 
2707,  2708. 

Stipulations  for  the  profit  of.  1890. 

Acceptance  of  contract  made  for  the 
advantage  of.  1902. 

Payment  of  debt  by  third  person* 
2134. 

Legatee  of  property  mortgaged  for 
benefit  of,  has  recourse  against, 
upon  payment  or  abandonment. 
1443. 


THIRD  POSSESSOR: 

See  Hypothecary  Action. 

THREATS: 

See  Violence. 

TITI^: 

Just  title  defined  3483. 

Double  title.  495. 

Servitudes   which   are   acquired    by 

title.  766,  767,  770. 
Titles  to  be  exhibited  to  surveyor  in 

fijdng  boundary.  H36,  845u 
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Adjudication  is  a  title.  2623. 

Titles,  to  whom  delivered  iu  a  parti- 
tion. 1379. 

Universal  title,  particular  title.  1605, 
et  seq. 

Destruction  of  title.  2310. 

Copies  of  title  as  proof.  2269. 


TOWAGE: 

Privileged  on  ship.  3287  (8). 

TRADITION: 


See  Deuvebt. 

TRANSACTION: 

See  Compromise. 

TRANSFER: 

See  Assignment. 

TRAVELER: 

Defined.  8235. 

Right  of  way  keeper  on  property  of. 
3233,  3226. 

TREASLTIE: 

Treasure  defined.  8423. 

Right  o{  usufructuary  to  treasure 

trove.  553. 
Finding  of  treasure.  3423. 
See  Finding. 

TREBELLIANIC  PORTION: 

Defined.  1520. 

No  longer  part  of  our  law.  1520. 

TOEES: 

Proprietor  in  city,  town  or  suburb 
forbidden  to  plant,  on  boundary 
line,  when.  691. 
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Neighbor  may  require  branches  of,  to 

be  cut,  when.  691.  , 

Neighbors  may  cut  up  roots  of.  691. 

TRESPASS: 

After  delivery,  seller  guilty  of,  who 
prevents  taking  of  possession. 
2479. 

TUTOR: 

When,  appointed.  246. 
Four  kinds  of.  247. 
Every  tutor,  accountable.  249. 
Tutorship  personal  trust,  not  inherit- 
able. 315. 

By  Natukal: 

Of  right.  248. 

Surviving  parent  is.  250. 

Must  cause  inventory  to  be  made. 
251. 

Must  have  under-tutor  appointed 
251. 

Need  not  give  security.  251. 

Must  give  special  mortgage  or  have 
legal  mortgage  recorded.  251. 

No  tutor  appointed  to  unborn  pos- 
thumous child,  but  curator,  when. 
252. 

Mother  not  compelled  to  act.  253. 

Mother,  upon  refusal  of  tutorship, 
retains  superintendence  over  chil- 
dren. 253. 

Mother,  upon  refusal,  must  have 
tutor  appointed.  253. 

Mother,  upon  remarriage,  must  get 
consent  of  family  meeting  to  con- 
tinue as.  254.  , 

Mother,  upon  remarriage,  ipso  facto, 
ceases  to  be,  upon  neglect  to  call 
family  meeting.  254. 

Liability  of  second  husband,  when 
wife  retains  tutorship,  unauthor- 
ized. 254,  3316. 

Second  husband  co-tutor,  when 
family  meeting  retains  wife.  255. 

Mother  is  tutrix  of  natural  child  not 
acknowledged  by  father.  256. 

Father  is  tutor  of  natural  child,  when. 
256. 

By  Wiix: 

Right  to  appoint  belongs  to  spouse 
dying  last.  257,  219. 
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Appointed  by  testament  or  authentic 
act.  267. 

Mother  not  maintained*  upon  remar- 
riage,  by  family  meeting,  cannot 
appoint.  258. 

Spouse  cast  in  judgment  of  divorce, 
cannot  appoint  258. 

Appointee  need  not  accept  259. 

Appointee,  by  refusal,  loses  legacies 
and  advantages.  259. 

Judge  may  refuse  to  confirm,  upon 
advice  of  family  meeting.  269. 

Parent  entitled  to  tutorship  of  natu- 
ral child,  may  appoint,  upon  ap- 
proval of  judge.  270. 

Appointment  of  several  by  spouse 
dying  last,  effect  of.  262. 

By  Operation  op  Law  : 

Nearest  ascendant,  when.  263. 
Male  ascendant  preferred  to  female 

in  same  degree.  264. 
When  two  ascendants  in  same  degree. 

265. 
Qrandmother,  only  woman  who  may 

claim  tutorship.  266. 
Grandmother  not  compelled  to  accept 

266. 
Collateral  may  claim  tutorship,  when. 

267. 
When  several  collaterals  entitled  to 

tutorship  are  appointed  with  advice 

of  family  meeting.  267. 
Liability  of  relation  who  refuses  tc 

act  as.  268. 

Dative: 

Appointed  by  judge  by  advice  of 
family  meeting,  when.  270,  254, 
258,  260. 

Need  not  give  bond.  271. 

Governed    by    laws    covering    other 

tutors,  except  as  to  bond.  271. 
Judge    may    appoint    to    foundling. 

272. 

In  appointment  of,  to  foundling,  pre- 
ference given  benefactor.  272. 

Tutor  ad  hoc  to  defend  suits  against 
minor,  appointed  when.  313. 

Tutor  ad  hoc  in  partition  of  succes- 
sion, appointed,  when.  1369. 


Causes  Which  £xcuse  From  Tutob- 
ship: 

Persons  excused.  292. 

Excuse  waived  by  acceptance.  293. 

Kesignation  for  subeequenily  ac- 
quired excuse.  294. 

Persons  not  ccmipellable  to  acc^t 
tutorship.  295. 

Kesignation  on  account  of  age.  296. 

Serious  infirmity  an  excuse.  297. 

A  person  may  refuse  to  accept  third 
tutorship.  298. 

Husband  ot  father  may  refuse  second 
tutorship  except  that  of  his  own 
children.  298. 

Time  for  urging  excuse.  299. 

Tutor  must  administer  until  excuse 
passed  upon.  300. 

Excuses  not  allowed  the  fathert  301. 

Incapacity,  Exclusion  and  Depriva- 
tion: 

Persons  disqualified  to  act  as.  302. 
Persons    excluded    irom    tutorship. 

303. 
Persons   removable   from   tutorship. 

303,  297,  304,  814. 
Causes  for  exclusion  or  removal  of 

father.  305. 

Appointment,  RECooNmoN  or  Confir- 
mation of: 

What  court  appoints.  307. 
Appeal  within  thirty  days  from  judg- 
ment of  appointment.  307. 
Belations  must  cause  appointaient  o^ 

within  what  time.  308. 
Minor  relations  and  women  excluded 

from  tutorship,  not  bound  to  cause 

appointment  309. 
Liability  of  relations  for  not  causing 

appointment.  310. 
Action  against  relaticm  for  neglect  to 

cause      appointment^     prescribed, 

when.  311. 
Responsibility  of  tutor  for  failure  to 

hold  relatives  liable.  311. 

Appointment  of,  may  be  provoked  by 
any  one.  312. 

Tutor  ad  hoe  appointed  for  special 
claims,  when  no  tutor.  313. 

Death  or  departure  of,  cause  for  ap- 
pointment of  another.  314. 
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Temporary  absence  of,  when  power  of 
attorney  is  left,  no  cause  for  ap* 
pointment  of  another.  314. 

Heirs  of,  must  administer  until  ap- 
pointment of  another.  315. 

Inventory  and  appraisement  of 
minor's  property  upon  application 
for  appointment.  316. 

Bond  of,  fixed  by  court  after  inven- 
tory. 317. 

Every  tutor  must  give  security  to 
what  amount,  except  when.  318, 
2^71. 

Security  may  be  increased  or  dimin- 
ished on  demand  of  under-tutor,  or 
relation,  when.  318. 

Bond  must  be  recorded  before  ap- 
pointment. 319. 

Special  mortgage  in  lieu  of  bond. 
320. 

Bond  unnecessary,  when  realty  of  is 
double  value  of  security  required. 
320. 

Abstract  of  inventory  to  be  recorded 
before  appointment  in  cases  where 
bond  not  required.  321. 

Legal  mortgage  created  by  recording 
bond  on  abstract  of  inventory.  322. 
3331. 

After  appointment,  tutor  must  record 
bond  or  abstract  of  inventory  in 
every  parish  where  realty  held 
323. 

Special  mortgage  with  consent  of 
family  meeting  may  be  given  by 
natural.  325. 

Special  mortgage  subject  to  change 
by  family  meeting.  826. 

Title  to  property  offered  for  special 
mortgage  must  be  examined  by 
family  meeting,  judge  and  under- 
tutor.  327. 

Proceedings  of  family  meeting  to  ac- 
cept or  decline  special  mortgage. 
328. 

Costs  of  proceedings  incurred  by  de. 
mand  to  give  special  mortgage., 
borne  by.  329. 

Judge  must  cause  appraisement  of 
property  offered  for  special  mort- 
gage. 331. 

Special  mortgage  rejected  when  prop- 
erty does  not  exceed  minor's  prop- 
erty by  at  least  25  per  cent.  331. 
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Special  mortgage  given  by  grand- 
parents. 332. 

Sale  of  specially  mortgaged  property 
at  instance  of  one  minor  attained 
majority.  333. 

Oath  of,  at  commencement  of  duties. 
334. 

Oath  must  show  location  of  inmiov- 
able  property.  884. 

Letters  of  tutorship  not  issued  till 
law  complied  with.  335. 

Cannot  administer  till  issuance  of  let- 
ters of,  except  as  to  conservatory 
acts.  885. 

Not  authorized  to  act  until  judge 
renders  and  signs  decree  ordering 
issuance  of  letters  of.  335. 

Administbation  of: 

Begins,  when.  335,  336. 

Person,  and  property  of  minor  sub- 
ject to  care  of.  337. 

Must  administer  as  prudent  adminis- 
trator. 337. 

Liable  for  damages  through  mal-ad- 
ministration.  337,  338. 

Cannot  lease,  hire  or  purchase  prop- 
erty of  minor.  337. 

Cannot  accept  assignment  of  any 
right  against  minor.  337. 

Must  cause  sale  of  minor's  movables, 
when.  338. 

May  preserve  movables  in  kind  by 
authority  of  court  338. 

Cannot  sell  or  mortgage  inmiovables 
except  by  advice  of  family  meeting. 
339. 

Sale  of  minor's  property  must  be 
made  at  public  auction;  terms  of. 
341,  342. 

Need  not  work  plantation;  may  lease 
it.  346. 

Need  not  operate  manufactory,  may 
lease  it.  346. 

Lease  of  minor's  property  by,  how 
made.  346. 

Must  invest  revenues  when  in  excess 
of  ^ye  hundred  dollars.  347. 

Liability  of,  upon  failure  to  invest. 
347. 

Manner  of  investing  minor's  funds. 
348. 

Commission  of,  ten  per  cent,  on  rev- 
enues. 349. 

Should  not  allow  expenses  to  exceed 
minor's  revenues.  350. 
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Expenses  for  support  and  education 
of  minor  proportioned  to  his  condi- 
tion and  fortune.  360. 

Cannot  encroach  on  capital,  save  with 
advice  of  family  meeting.  360. 

Administers  alone  without  concur- 
rence of  minor.  351. 

Acts  by  attorney  upon  his  own  re- 
sponsibility. 351. 

Must  have  sanction  of  family  meeting 
to  bcHTOw  for  minor.  353. 

Must  have  sanction  of  family  meet- 
ing to  purchase  immovable.  353. 

Must  have  sanction  of  family  meeting 
to  compromise  respecting  minor's 
rights.  353. 

May  accept  legacies,  donations  and 
advantages  for  minor.  354. 

Cannot  dispose  gratuitously  of  any 
property  of  minor.  354. 

Minor's  houses  in  New  Orleans- 
must  be  insured  by.  855. 

Must  render  annual  accoimt  contra- 
dictorily with  under-tutor.  356. 

Judgment  of  homologation  prima 
facie  evidence  of  correctness  of 
account  of.  366. 

Must  append  to  account  affidavit  cov- 
ering location  of  his  immovable 
property.  356. 

Must  render  account  of  his  adminis- 
tration at  expiration  of  tutorship. 
357. 

Must  render  account  to  emancipated 
minor.  369. 

Emancipated  minor,  by  marriage, 
may  demand  account  from.  381. 

May  be  ordered  by  judge  to  render  ac- 
count of  administration  any  time. 
357. 

Liability  of  tutor  upon  failure  to 
render  account  upon  leaving  State. 
358. 

Must  cause  appointment  of  another 
tutor  upon  leaving  State  perma- 
nently. 358. 

Advances,  costs  of  accounting.  359. 

Interest  on  balance  of  account.  360. 

Agreement  between  minor  become  of 
age  and  tutor,  before  account  ren- 
dered, void.  361, 1790. 

Action  against,  prescribed  in  four 
years  from  day  of  majority.  362. 


Minor  over  eighteen  years  must  ob- 
tain consent  of,  to  emancipation* 
385. 

Of  Mikobs  BESiDiKa  Out  of  State: 

Qualified  in  other  State  need  nof 
qualify  under  laws  of  Louisiana. 
363. 

Cannot  remove  property  of  min(» 
irom  State  except  upon  proof  oi 
payment  of  all  debts  in  State.  364. 


UMPIRE: 

Defined.  3116. 
See  Arbttbation. 


UNBORN  CHILDREN : 

No  tutor  shall  be  appointed  to.  252. 

Curator  appointed  when  necessary. 
252. 

Upon  birth  curatcMr  becomes  ipso  facto 
under-tutor.  262. 

Child  in  mother's  womb  considered 
bom ;  its  rights.  964. 

Child  legitimated  by  marriage  subse- 
quent to  conception,  inherits  when. 
964. 


UNDERTAKER: 

Li^i  of,  on  buildings,  etc,  at  instance 
of  usufructuary.  696,  697. 

Work  of  for  usufructuaiy,  when  not 
authorized.  598. 

May  furnish  work  or  materials.  2757. 

When  work  is  furnished,  is  only  liable 
for  loss  of  thing  through  his  fault 
2759. 

When  work  is  finished,  and  destruc- 
tion is  accidental  before  delivery, 
the  undertaker  cannot  recover  price 
unless  destruction  was  caused  by 
poor  materials.  2760. 

When  work  is  in  detached  pieces,  de- 
livery presumed  when.  2761. 

Building  falling  to  pieces,  through 
bad  WOTkmanship.  2762. 

Falling  to  ruin  of  building  through 
defective  work — ^undertaker  liable 
for  loss,  when.  2762. 
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Work  by  the  job,  when  extra  work  al- 
lowed for.  2768. 

Extra  work — on  a  large  scale.  2764. 

Owner  can  cancel  bargain  with  un- 
dertaker at  will.  2765. 

Contracts  with,  are  only  heritable 
when.  2766. 

Owner  must  pay  for  work  and  ma- 
terials already  furnished.  2767. 

Undertaker  responsible  for  employes. 
2768. 

Violation  of  contract  by — damages. 
2769. 

Sub-contractors  and  workmen,  may 
hold  owner,  to  what  extent.  2770, 
3272. 

Masons,  carpenters,  blacksmiths,  and 
all  other  persons  working  by  the 
job  are  bound  as  imdertakers.  2771. 

ISadertaker's  privil^je.  2772,  3272, 
2775. 

Attested  accounts.  2772. 

Arbitration.  2772. 

Payment  of  debt  after  adjustment. 
2772. 

Collusion  betwe^i  undertaker  and 
owner.  2772. 

Those  contracting  with  undertaker 
have  no  action  against  owner  who 
has  paid  him.  2773. 

Anticipated  payments.  2774. 

Agreements  over  $500;  recording. 
2776. 

Agreements  under  $500 — sworn  state- 
ment. 2776. 

Privilege  of,  on  ships,  how  preserved. 
2777.  ' 

Privilege  on  ships,  how  lost.  2777. 

See  Buildings. 


UNDER-TUTOR: 


Must  notify  court  of  tutor's  failure  to 
render  annual  account.  275. 

Cannot  be  member  of  family  meeting. 
276. 

Must  attend  family  meeting  and  ad- 
vise. 276,  328. 

Must  oppose  homologation  of  pro- 
ceedings of  family  meeting,  when. 

277,  328. 

Exonerated  from  responsibility  by 
opposition  to  proceedings  of  family 
meeting.  277. 

Liability  for  not  causing  inscription 
of    legal    mortgage    against    tutor. 

278,  324. 

Does  not  become  tutor  upon  vacancy. 

279. 
When  another  tutor  necessary,  must 

cause  appointment.  279. 
Duties  of,;  terminate  with  tutorship. 

280. 
Causes  for  incapacity,  exclusion  and 

removal  applying  to  tutor,  apply  to, 

except  insolvency  and  indebtedness 

to  minors.  306. 
Security  of  tutor  miay  be  increased  or 

diminished  at  instance  of,  when. 

318. 
Must  examine  title  to  property  offered 

for  special  mortgage.  327. 
Liability   of   officer   holding   family 

meeting  to,  for  not  reading  articles. 

325,  326,  327,  328,  329,  330. 


UNDUE  INFLUENCE: 

No  ground  to  annul  wills.  1492. 

UNFORSEEN  ACCffiENT : 
See  Act  of  God. 


In  every  tutorship.  273,  271. 

Must  be  appointed  when  letters 
issue.  273. 

Tutor  by  nature  must  cause  appoint^ 
ment  of.  251. 

Curator  to  unborn  posthumous  child, 
at  birth,  becomes.  252. 

Oath  of,  before  entering  upon  dis- 
charge of  duty.  274. 

Must  act  for  minor  when  interests  of 
minor  and  tutor  clash.  275. 


UNILATERAI.  CONTRACT. 
See  Contract. 

UNWORTHINESS: 

Defined.  964. 

Distinguished  from  incapacity.  965. 
Person  unworthy,  seized  until  judg- 
ment. 965,  967. 
Who  are  unworthy.  966. 
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UNWORTHTNESS— Continued. 

Must  be  so  adjudged.  967. 

Not  denouncing  murderer — when  ex- 
cused. 968. 

Effect  of  judgment  of.  969. 

Heir  divested — ^his  rights  against  suc- 
cession. 972. 

Sales  anterior  to  judgment  of.  970. 

Mortgages,  anterior  to  judgment  of. 
971. 

Children  of  unworthy  person.  973; 
see  901. 

Who  may  sue  for  exclusion.  974. 

Reconciliation  —  pardon.  976;  see 
1619. 


USAGE: 

See  Customs  axd  Usages. 

USE  AND  HABITATION: 

Use,  defined.  626. 

Habitation,  defined.  627. 

How  use  and  habitation  are  estab- 
lished and  extinguished.  628. 

The  person  enjoying,  must  make  in- 
ventory and  give  security,  how.  629 

Person  enjoying,  not  obliged  to  make 
inventory  and  give  security,  when. 
630. 

Regulations  of,  and  limitation  of. 
631  632. 

Use  distinguished  from  usufruct.  633 

Rights  of,  one  having  use.  634. 

Action  for  frauds,  of  one  having  use. 
634. 

Right  of  habitation  essential  to  allow 
one  with  use  of  land  to  live  upon 
it.  634. 

Use  of  house  and  habitation  are  sub- 
ject to  same  rules.  635. 

Use  of  a  herd  of  cattle.  636. 

Of  consumable  things.  637. 

Alienation  of  use  prohibited.  638. 

Use  presumed  to  be  for  life.  639. 

One  having  habitation  of  a  house 
may  reside  in  it  with  his  family. 
640. 

Habitation  is  for  person  enjoying,  his 
family  and  friends.  641. 

Family,  defined.  642. 

Right  of  habitation  inalienable.  643. 


Those  having  use  and  habitation 
boimd  to  prudent  administration; 
their  obligations.  644,645. 

See  Habitation. 


USUFRUCT: 

Defined.  533. 

Kinds    of,    perfect    and    imperfect 

634. 
Perfect,  defined.  634. 
Imperfect  or  quasi,  defined.  534. 
Perfect,  does  not  transfer  ownership. 

535. 
Imperfect,  transfers  ownership.  536. 
Incorporeal  thing.  537. 
Divisible.  538. 

May  be  granted  in  divided  or  undi- 
vided portions.  539. 
May  be  established  by  all  sorts  of 

titles.  540. 
Of  father  to  child's  estate,  leg^.  540. 
May  be  established  on  every  descrip- 
tion of  estate.  541. 
May  be  created  simply,  to  take  place 

at    future    day,    or    conditionally. 

542. 
May  be  granted  to  person,  community 

or  corporation.  543. 
Of  consumable  things  gives  right  of 

disposition.  649. 
Of  house,  gives  what  rights.  548. 
Of  things    that    deterioate    by  use. 

550. 
Gives  right  to  draw  profits  usually 

produced  by  thing.  551. 
Gives  right  to  cut  timber,  take  earth, 

sand,  etc,  for  personal  use  of  usu- 
fructuary. 551. 
Gives   right   to   operate   mines   and 

quarries  already  opened.  552. 
Embraces  alluvion.  553. 
Does  not  embrace  islands  formed  in 

streams  not  navigable.  553. 
Does  not  embrace  treasure.  553. 
Embraces  servitudes.  554. 
May  be  leased,  sold  or  given  away. 

556. 
Of  one  head  of  cattle.  592. 
Of  herd  of  cattle.  593. 
Owner  must  not  interfere  with  right 

of.  600. 
Owner  cannot  make  alterations  on 

thing  subject  to.  601. 
Owner  cannot  create  servitude  after 

granting  of,  except  when.  602. 
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USUFRUCT— Con^inwed. 

Owner  not  bound  to  rebuild  what  de- 
molished, or  make  repairs  at  grant- 
ing of.  604. 

Owner  may  alienate  or  mortgage 
property  to  what  extent.  606. 

Expiration  op  : 

At  death  of  usufructuary.  606,  607. 
By  lapse  of  time  or  in  event  of  con- 
dition. 608,  609,  610. 


USUFRUCTUAEY: 

With  perfect  usufruct,  does  not  ac- 
quire title.  636. 

With  imperfect  usufruct,  acquires 
title.  636. 

Fruits  belong  to.  644,  646,  546,  647. 

Fruits  at  termination  of  usufruct  be- 
long to  owner.  646. 

See  Fruits. 

Has  right  of  disposition  of  things 
consumable.  649,  686. 

Things  consumable  must  be  returned 
in  same  quantity,  quality  and 
value  by.  649. 

^ot  liable  for  wear  and  decay,  except 
when  caused  by  neglect.  650. 

May  draw  profits  usually  produced  by 
thing.  661. 

May  cut  timber,  take  earth,  sand, 
etc.,  for  his  own  use.  661. 

Must  not  abuse  his  right.  661. 

May  operate  mines  and  quarries 
already  opened.  652. 

Has  right  of  enjoyment  to  alluvion. 
653. 

Has  no  right  to  islands  formed  in 
streams,  not  navigable.  663. 
.    Has  no  right  to  treasure,  except  when. 
563. 

Enjoys  servitudes  due  to  thing.  564. 

May  alienate  his  usufruct.  665. 

May  bring  all  actions  to  protect  his 
rights  against  owner  or  third  per- 
son. 566. 

Must  take  inventory.  567. 

Security  of,  to  insure  prudent  use. 
558. 

Amount  of  security,  value  of  thing 
and  additional  amount  to  cover 
damages.  559. 
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Security  may  be  dispensed  with.  659. 

Parent  having  legal  usufruct  need 
not  give  security.  660. 

Vendor  under  reservation  of  usufruct 
need  not  give  security.  660. 

Liable  for  acts  of  alienee.  561. 

May  give  special  mortgage.  562. 

When  no  security  or  mortgage  given 
by  immovables  leased.  563. 

When  no  security  or  mortgage  given, 
by,  sums  of  money  put  out  at  inter- 
est. 563. 

When  no  security  or  mortgage  given, 
movables  sold  at  auction.  663,  664. 

Must  suffer  servitudes.  665. 

Delay  to  give  security  does  not  de- 
prive of  profits.  666. 

Care  required  of .  567. 

Liable  for  losses  occasioned  by  fraud, 
default  or  neglect.  667. 

May  make  useful  and  necessary  re- 
pairs and  for  convenience.  568. 

Must  preserve  building  existing  at 
time  of  usufruct.  668. 

Cannot  complete  buildings  com- 
menced by  owner,  except  when.  569 

Cannot  erect  buildings,  except  when. 
569. 

Cannot  remove  improvements,  at  ter- 
mination of  usufruct.  569. 

Cannot  claim  indemnity  for  improve- 
ments. 669. 

Liable  for  all  necessary  exx)enses.  570 

Must  make  indispensable  repairs.  671 

Not  bound  for  extraordinary  repairs. 
671,  572. 

Liability  of,  for  default  in  repairing. 
573. 

Owner  reimbursed  for  repairs  made 
before  possession  by.  674. 

Releases  himself  from  liability  for 
repairs  by  abandonment.  575. 

Abandonment,  no  release  from  liabil- 
ity for  damages.  675. 

Has  no  action  against  owner  to  com- 
pel repairing.  676. 

May  advance  money  upon  refusal  of 
owner  to  repair,  reimbursement. 
676. 

Not  bound  to  rebuild  when  loss  by 
ruin  or  accident.  677. 

Liable  for  annual  charge.  578. 

Must  support  extraordinary  charges, 
except  when.  679. 

When  liable  for  legacy  of  alimony 
or  annuity.  580. 
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USUFKUCTUARY— Con<mi/ed. 

Particular  legatee  or  usufruct  not 
bound  for  succession  debts.  581. 

Universal  or  under  universal  title 
under  act  inter  vivos  not  bound  for 
owner's  debts,  except  when.  582. 

Universal  or  under  universal  title, 
under  act  mortis  causa,  not  liable 
directly  for  debts  of  deceased.  583. 

Universal  or  under  universal  title, 
by  advancing  funds,  can  prevent 
heir  from  selling  property  to  pay 
debts.  584,  585. 

Contribution  of,  with  heir  in  payment 
of  debts.  586,  587. 

Bound  for  costs  of  suits  concerning 
enjoyment.  588. 

Costs  of  suits  for  recovery  of  thing 
against  owner,  borne  by  owner  and. 
588. 

Parent  liable  for  all  costs  concerning 
child's  property.  589. 

Liable  to  owner  for  loss  of  servitude 
through  non-usage.  590. 

Liable  to  owner  for  allowing  servi- 
tude Xo  be  acquired  against  prop- 
erty. 590. 

Liable  for  failure  to  notify  owner  of 
encroachments,  on  property  by 
third  persons.  691. 

Of  one  head  of  cattle,  not  liable  to 
return  another,  when  loss  accident- 
al. 592. 

Of  herd  of  cattle,  must  return  hides 
upon  d  St  uction  of  herd.  693. 

Cannot  claim  compens  tion  for  im- 
provements. 694. 

Must  abandon  buildings  and  fixtures 
at  expiration  of  usufruct.  594. 

What  things  may  be  taken  away  by. 
594. 

May  set  off  improvements  against 
damages  to  property.  595. 

Lien  of  workmen  engaged  by,  valid 
against  owner,  when.  596,  597,  598. 


USURY: 

Penalty  for  usury.  2924. 

VACANT  SUCCESSION: 

See  Succession. 


VICES: 

Which  give  rise  to  redhibition.  See 
Redhibition. 

Which  occasion  reduction  of  price. 

Buyer  may  waive  redhibition  and  sue 
for  reduction  of  price.  2541,  2542. 

Purchaser  forfeits  right  to  redhibi- 
tion by  demand  for  reduction  of 
price.  2543. 

Beduction  of  price  may  be  decreed  in 
suit  for  redhibition.  2543. 

Action  for  reduction  of  price  subject 
to  same  rules  and  limitation  as  red- 
hibitory action.  2544. 

Concealed  by  Vendor  Fbom  Vendee: 

Liability  of  seller  who  conceals.  2545 
In  case  of  concealment,  redhibitory 

action  prescribed,  when.  2546. 
See  Fraud. 


VIEW: 


A  principal  kind  of  certain  servitude. 

711. 
Defined.  715. 
Of  two  kinds.  716. 


VIOLENCE  OR  THREATS  —  DE- 
FECT OF  CONSENT  WHICH 
WILL  INVALIDATE  CONTRACT: 

Avoid  consent.  1850. 

What  degree — ^what  circumstances 
considered.  1851. 

Effect  of,  when  practiced  by  third 
persons.  1852. 

When  exercised  on  spouse  and  rela- 
tives. 1853. 

Reverential  fear  of  ascendant  1854. 

Waiver  by  subsequent  express  or  tacit 
approval  1855. 

Legal  constraint,  or  measures,  or 
threat  of.  1856. 

Abuse  of  legal  process.  1857. 

Contracts  for  rescue.  1858. 

Where  no  cause  but  violence  or 
threats.  1859. 

General  provisions.  1881-2. 

Invalidates  a  marriage.  91. 

Invalidates  a  contract  1819,  1850. 
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VISMAJOB: 

See  AcJODENT. 

See  Fortuitous  Event, 

See  Irresistible  Force. 


VOYAGE: 

Of  a  ship,  what  considered.  8245. 

WAGES: 

Collation,   does  not  preclude   child 

from  claiming.  1249. 
Leaving  employment  without  cause 

forfeits.  2750. 
Prescription  of  domestic's  claim  for 

wages.  3206. 
Prescription  of  wages  on  ship  board. 

3287. 
Privilege  for  wages  of  servants.  3254, 

3534. 

WAIFS: 

See  FouNDUKO. 
Abandoned  things.  3421. 


Warr-vnty  of  Sales: 

Implied  in  every  sale.  1764  (2),  2601. 
Warranty  of  lien  in  judicial  sales. 

2624. 
Vendor  does  not  warrant  solvency  of 

debtor.  2647. 

Warranty  In  Lease: 

Lessor  of  another's  property  warrants 

enjoyment.  2682. 
Lessor  warrants  against  defects.  2695. 

Miscellaneous  Warranties: 

Those  who  settle  a  dowry  are  bound 

in  warranty.  2345. 
Rents.  2782. 
Partnership.  2857. 
Third  possessor  injured  by  mortgage. 

G410. 

Call  In  Warranty  : 

Notice  to  warrantor  to  defend.  2517, 

2518,  2519. 
Lessee's  call  in  warranty.  2704. 


WASTE: 

Usufructuary  may  forfeit  usufruct 
by  committing  waste.  621. 


WALLS: 

See  Party  Walls. 

WARRANTY: 
Warranty  op  Partition  : 

Defined.  1387,  1384. 

Extent  of  warranty  of  partition.  1388, 
1389,  1390. 

When  it  does  not  take  place.  1385. 

Eviction  by  his  own  fault  precludes 
action  of  warranty.  1386. 

Implied  in  all  partitions.  1391. 

Prescription  of  warranty  of  solvency 
of  a  rent  charge.  1392. 

Prescription  of  action  of  warranty. 
1396. 

Loss  by  accident  of  a  thing  parti- 
tioned. 1393. 

Newly  discovered  debts.  1394. 

Tacit  mortgage  abolished.  1395. 


WATER: 


Running  water  a  thing  in  common. 

450. 
Estates  bordering  on  running  water. 

661. 
Servitude  of  taking   or  conducting 

water.  721. 
Servitude  of  watering  animals.  725. 


WATERMEN: 
See  Carriers. 

WAY: 

See  Road. 

WEARING  APPAREL: 

Wife  may  take  back  her  wearing  ap- 
parel. 2369. 
Linen  and  clothes.  2416. 
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WELLS: 


Distance  of  well  from  party  wall.  692. 
Thickness  of  wall  necessary.  696. 
Wells  to  be  cleaned  by  lessor.  2718. 

WHARF: 

Common  property,  every  one  entitled 
to  use  of,  in  conunon.  458. 

WHARFAGE: 

Privileged  on  ship.  3237  (2). 

WIFE:  * 

See  Husband  and  Wife. 

Duties  of  wife.  120. 

Cannot  bind  herself  for  husband  oi 
with  him.  2398. 

Appearance  in  court.  121,  124. 

Contracts,  how  authorized.  122,  125, 
1786. 

Donation  by  wife,  how  authorized. 
1480. 

To  establish  children,  how  authorized. 
2358,  2359. 

Judge's  authorization  to  mortgagei 
126, 127, 128. 

Judge's  authorization  to  sue  and  con- 
tract where  husband  is  interdicted. 
132. 

When  authorization  to  contract  is  un- 
»  necessary.  123. 

Wife's  renunciation  of  rights.  129, 
130. 

Contracts  of  wife  who  is  a  public  mer- 
'!  chant  131. 

General  authority.  133. 

Proceeding  to  annul  acts  of  wife.  134. 

Wife  may  act  as  mandatary.  1787. 

Wife  may  make  a  will.  135. 

When  divorced  wife  may  marry.  137. 

When  she  may  claim  separatioil  from 
bed  and  board.  138, 139. 

See  Separation  prom  Bed  and  Board. 

Of  the  rights  of  wife  respecting  tu- 
torship of  her  children.  See 
Mother.    See  Tutorship. 

The  separate  property  of  wife.  2335. 

Eestoration  of  dowry.  2367,  2368, 
2369,  2370,  2371,  2372,  2373,  2374, 

The  mortgage  and  privilege  of  wife 
for  her  dowry.  2376,  2377,  3191, 
3215,  3254. 


Wife's  $1000  privilege.  3252. 

Eight     to     administer    paraphernal 

property.  2884,  2386,  2387. 
Must  bear  her  proportion  of  charges. 


Administration  by  husband.  2385. 

Besponsibility  of  husband.  2388. 

How  she  may  alienate  paraphernal 
property.  2390. 

Eight  of  action  to  restore  her  para- 
phernal property.  2391. 

Eenunciation  of  the  community. 
2410. 

Effect  of  renunciation.  2411.  ' 

When  wife  cannot  renounce.  2412, 
2417,  2418,  2420. 

When  wife  dies  in  period  of  renounc- 
ing. 2419. 

Heirs  may  renounce.  2423. 

Creditors  may  attack  renunciation. 
2421. 

See  Separation  of  Property. 

WILD  BEASTS: 
See  Animals. 

WILLS: 

See  Testaments  and  Execution  of 
Testaments. 


WITNESS: 

To  inventories.  1110. 

To  wills,  qualification  of.  1591. 

Who  cannot  be  witnesses  to  a  will. 

1591,  1692. 
Proof  to  be  furnished  by  witnesses  to 

olographic  will.  1665. 
Eesidue  of  witnesses  to  nuncupative 

will  by  public  act  1578. 
Competent  witnesses  in  civil  matters. 

S281,  2283. 
Number  of  witnesses  to  authentic  act 
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Number  of  witnesses  if  party  is  blind 

2234. 
Number  of  witnesses  to  a  marriage. 

105. 
Witness  to  a  deposit  2964,  2971. 
Witness  to  prove  insolvency.  1986. 
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WOMEN: 


Cannot  hold  office  or  perform  civil 

functions.  25. 
May  be  security.  26. 
Cannot  act  as  tutor  except  mother 

and  grandmother.  302. 
Cannot  be  witness  to  a  will.  1091. 


WORKMEN: 


See  Buildings. 
See  Fndertakeb. 


WORKS: 


See  Buildings. 
See  New  Wobks. 


WRITING: 

Arbitration  must  be  in.  8100. 
Auction  sales  conditions  and  terms  in 

writing.  260(J. 
Conventional    interest    in    writing. 

2924. 


Lease  may  be  written  or  verbal.  2683. 

Lease  should  be  in  writing  to  allow 
indemnity  for  eviction.  2741. 

Conventional  mortgage  must  be  by 
authentic  act.  3305. 

Bills  of  exchange,  notes  and  instru- 
ments for  payment  of  money  must 
express  the  amount  in  writing. 
2243. 

Partnership  in  commendam  must  be 
in  writing.  2846. 

Universal  partnership  must  be  in 
writing.  2834. 

Servitude  must  be  released  in  writing. 
817. 

Will  must  be  in  writing.  1576,  1676. 

Transfer  of  immovables.  2276. 

Builder's  contracts  over  $600  to  aflPect 

third  persons.  2776. 
Effect  of  writings  as  proof.  2249. 
See  Statute  op  Frauds. 


YOUNG  OF  ANIMALS: 

Belong  to  owner  of  mother.  601. 


PINIS. 
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EKRATA  AND  AMENDMENTS. 


Article  96,  amended  and  re-enacted.  Act  120  of  1900. 
Article  120,  bead-line  should  read,  '^Duties  of  Wife". 
Article  254,  reference  reading,  '^Mother  remarrying  without  family  can  not 
be  appointed  dative  tutrix",  omit  **not". 
Article  270,  head-line  should  read,  **Dative  Tutor;  When  Appointed". 
Article  288,  head-line  should  read,  "Officer's  Notice  Equivalent  to  Legal 
Notice". 
Article  294,  read  "Acquiring"  for  "According"  in  head-line. 
Article  343,  amended  and  re-enacted,  Act  60  of  1900. 
Article  368,  read  "Permanent"  for  "Temporary"  in  head-line. 
Article  373,  read  "or"  for  "of  in  head-line. 
Article  684,  read  "Usufructuary"  for  "Usufruct"  in  head-line. 
Article  660,  head-line  should  read,  "Natural  Drainage". 
Article  667,  read  "Non  Laedas"  for  *Xedas"  in  head-line. 
Article  685,  last  line  of  article,  read  "skilled"  for  "killed". 
Article  779,  head-line  should  read,  "Designation  of  Location". 
Article  883,  read  "heirs"  for  *Qiens"  in  reference. 
Article  994,  head-line  should  read,  "Tacit  Acceptance". 
Article  1132,  second  to  last  line  of  article,  read  "divested"  for  "vested". 
Article  1149,  read  "Book"  for  "Bond"  in  head-line. 
Article  1190,  amended  and  re-enacted.  Act  53  of  1900. 
Articles  1211  and  1212,  transpose  head-lines. 
Article  1272,  read  "Destruction"  for  "Distinction"  in  head-line. 
Article  1342,  read  "Heirs"  for  "Minors"  in  head-line. 

Article  1543,  head-line  should  read,  "Must  Be  During  Donee's  Life;  Cred- 
itors Cannot". 

Article  1744,  read  "Donee"  for  "Donor"  in  head-line. 

Article  1906,  annotation,  page  436,  fourth  line  from  top,  read  "praetor"  for 
^proctor". 

Article  1980,  read  "1-2"  for  "1-3"  in  head-line.      " 

Article  2035,  read  "limited"  for  "submitted",  first  line  of  article. 

Article  2046,  ir.  section  heading,  read  "Eesolutory"  for  **Kesultory". 

Article  2167,  first  annotation  should  read,  "The  law  does  not,  &c." 

Article  2201,  read  'Tresumption"  for  "Prescription"  in  head-line. 

Article  2369,  the  word  "immovables",  in  this  article,  is  "movables"  in  the 
Code  of  1825,  and  the  Code  Napoleon,  Art.  1666. 

Article  2604.  read  "Seller"  for  *^uyer"  in  head-line. 

Article  2618,  read  "Seller"  for  "Buyer"  in  head-line. 

Article  2521,  read  "slaves"  for  "woman's"  in  second  reference  on  right. 

Article  2686,  see  Act  62  of  1900,  amending  and  re-enacting  Acts  23  of  1894, 
and  96  of  1888,  relative  to  ejectment  proceedings. 

Article  3086,  head-line  should  read,  "Forced  By,  &c." 

Articles  3158,  3159,  3160,  amended  and  re-enacted.  Act  157  of  1900. 

Article  3161,  repealed,  Act  157  of  1900. 

Article  3322,  re-enacted,  Act  78  of  1900. 
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